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1  PROCEEDINGS 

2  Whereupon, 

3  DON  K.  PETTUS 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      Don  K.  Pettus,  P-e-t-t-u-s. 

11 

12 

13  Q      And  your  present  business  address. 

14  A      1230  West  Fourth  Street,  Little  Rock, 

15  Arkansas. 

16  Q      And  are  you  still  with  the  FBI? 

17  A      No,  I  retired  at  the  end  of  last  year.   I 

18  am  now  in  private  industry. 

19  Q      What  is  the  name  of  your  employer? 

20  A      Regional  manager  for  Guardsmark, 

2 1  Incorporated. 

22  Q      How  do  you  spell  that? 

1  A      G-u-a-r-d-s-m-a-r-k. 

2  Q      Now,  how  long  have  you  been  employed  at 

3  Guardsmark? 

4  A      Since  January,  January  2. 

5  Q      Of '95;  correct? 

6  A      That's  correct. 

7  Q      Prior  to  January  2,  1995  where  were  you 

8  employed? 

9  A      November  11,1  retired  fi-om  the  FBI,  of 

10  '94. 

1 1  Q      When  you  retired  from  the  FBI,  what  was 

12  your  position? 

13  A      I  was  the  agent  in  charge  of  the  Kansas 

14  City  office. 

15  Q      And  how  long  had  you  been  agent  in  charge 

16  of  the  Kansas  City  office? 

17  A      Almost  two  years.   Basically,  I  took  over 

18  January  1  of '93. 

19  Q      And  prior  to  taking  over  as  agent  in  charge 

20  of  the  Kansas  City  office  on  January  1  '93,  what  were 

21  you  doing  with  the  FBI? 

22  A      From  January  1  '86  to  the  end  of  '92,  I  was 
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1  agent  in  charge  in  Little  Rock. 

2  Q      Now,  Mr.  Pettus,  this  deposition  is 

3  conducted  pursuant  to  Senate  Resolution  120.   The 

4  resolution  establishes  a  Special  Committee 

5  administered  by  the  Banking  committee  to  conduct  an 

6  investigation  involving  Whitewater  Development 

7  Corporation,  Madison  Guaranty  Savings  and  Loan 

8  Association,  Capital  Management  Services,  Inc.,  the 

9  Arkansas  Development  Finance  Authority  and  other 

10  related  matters. 

1 1  Section  l(b)2(c)  of  Senate  Resolution  120 

12  authorizes  investigation  and  public  hearings  into 

1 3  whether  the  Department  of  Justice  has  improperly 

14  handled  RTC  criminal  referrals  relating  to  Madison 

15  Guaranty  Savings  and  Loan  Association  or  Whitewater 

16  Development  Corporation.   This  will  be  the  focus  of 

17  today's  deposition. 

18  A      Yes,  sir. 

19  Q      You  were  requested  to  testify  on  October  5, 

20  1995.   This  deposition  is  being  taken  in  advance  of  a 

21  public  hearing  likely  to  be  held  in  late  October  or 

22  November.   It  is  possible  that  you  may  testify  at 

1  that  hearing. 

2  We  will  be  asking  you  a  series  of 

3  questions.   You  are  testifying  of  course  under  oath. 

4  If  you  don't  understand  a  question,  let  us  know  and 

5  we  will  rephrase  it.    If  you  need  a  break,  please  let 

6  us  know. 

7  The  stenographer  will  prepare  a  record  of 

8  questions  and  answers.   The  deposition  will  be 

9  treated  as  committee  confidential  until  the 

10  commencement  of  the  hearings.   Prior  to  the  hearings, 

1 1  you  will  receive  a  letter  from  the  committee  telling 

12  you  that  you  may  come  to  the  Senate  to  review  the 

13  transcript  of  your  deposition  and  make  note  of  any 

14  corrections  of  transcription  on  an  errata  sheet. 

15  If  you  are  called  to  testify  at  public 

16  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

17  deposition  transcript  four  days  in  advance  of  your 

18  testimony.   You  may  be  represented  by  counsel. 

19  Objections  to  the  form  of  questions  will  be 

20  noted  for  the  record.   Counsel  may  object  on  grounds 

21  of  privilege  or  relevance.  The  committee  chairman 

22  may  rule  on  objections  where  the  witness  refiises  to 
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1  answer  a  question. 

2  Now,  are  you  aware  of  the  committee's 

3  document  request  to  the  Department  of  Justice  dated 

4  August  25,  1995  with  respect  to  the  matters  I  have 

5  just  recited? 

6  A      Yes,  basically. 

7  Q      And  as  a  result  of  that  request,  did  that 

8  cause  you  to  search  your  records  to  determine  whether 
or  not  you  had  any  documents  that  would  be  responsive 
to  that  request? 

A      Yes. 

Q      Have  you  provided  all  those  documents  that 
you  thought  were  responsive  to  that  request  to  the 
Department  of  Justice? 

A      I  believe  so. 

Q      Or  the  FBI? 

A      Yes,  1  believe  so. 

Q      Did  you  speak  to  anyone  other  than  counsel 
prior  to  your  deposition  here  today  with  respect  to 
the  substance  of  your  testimony? 

A      Only  to  Andrea.   I  went  to  the  FBI 

headquarters. 

8 

1  Q      Now,  going  back  for  a  moment  to  that  point 

2  in  time  when  you  left  your  position  as  head  of  the 

3  Little  Rock  office,  who  succeeded  you  in  January  of 

4  18993? 

5  A      Robert  Satkowski. 

6  Q      Robert  Satkowski.    Do  you  know  how  long  he 

7  was  the  agent  in  charge  there? 

8  A      He  just  retired  ~  do  you  know  the  date?  ~ 
within  the  last  four  months,  three  or  four  months. 

Q      So  he  retired  as  the  agent  in  charge  in 
Little  Rock? 

A      Right.    Within  the  last  three  months,  I'd 
say. 

MR.  SGRO:    I  would  -- 
MS.  SIMONTON:    I  would  say,  and  I'm  not 
under  oath,  but  just  for  information's  purposes,  I 
think  it  was  certainly  within  the  last  three  months. 
It  was  in  the  summer,  I  would  say,  of  1995. 
BY  MR.  GICALE: 
Q      At  least  throughout  '93,  '94  and  part  of 
1995? 

A      Exactly,  yes,  precisely. 
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1  Q      Now,  in  terms  of  your  office  in  Little 

2  Rock,  can  you  briefly  describe  the  structure  of  the 

3  office  in  terms  of  who  you  supervised,  and 

4  specifically,  I  would  like  to  reference  Mr.  Irons  and 

5  the  agents  that  may  have  been  supervisors  either 

6  beneath  him  or  above  him,  between  you  and  Mr.  Irons. 

7  MR.  KRAVITZ:    Do  you  have  a  particular  time 

8  period  in  mind? 

9  BY  MR.  GICALE: 

10  Q      This  would  have  been  between  September  ~ 

1 1  September  1992  and  January  1993. 

12  A      Well,  we  had  approximately  100  employees 

13  total,  and  the  Little  Rock  office  covers  the  state. 

14  And  I  believe  there  was  seven  or  eight  what  we  call 

15  resident  agencies,  so  basically,  they're  smaller  and 

16  without  any  support  complement  and  handle  basically 

17  everything  in  their  area  unless  it's  an  extremely 

18  complicated  case. 

19  There  was  one  supervisor  in  Fort  Smith  who 

20  handled  basically  the  Western  District. 

2 1  Now,  as  far  as  white-collar  crime  matters, 

22  Irons  was  the  supervisor  and  would  coordinate  the 
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1  program  for  the  state.   In  other  words,  Bounds,  Bill 

2  Bounds,  who  was  a  supervisor  in  Fort  Smith,  would 

3  work  through  Irons.    He  was  a  supervisor.   I  don't 

4  recall  exactly  how  many  he  had  on  the  squad.   He 

5  reported  through  Don  Whitehead,  who  was  the  assistant 

6  agent  in  charge,  and  then  I  was  the  agent  in  charge. 

7  Q      Don  Whitehead? 

8  A      Right. 

9  Q      Now,  did  Irons  have  to  coordinate  any  of 

10  his  work  with  anyone  in  Washington? 

11  A      He  would  have  discussions  with  basically 

12  his  counterpart  in  Washington,  who  would  be  the 

13  supervisor  here  at  whatever  desk  it  might  be  at 

14  headquarters. 

1 5  Q      Now,  who  was  Jane  Erickson,  if  you  know? 

16  MS.  SIMONTON:    If  you  want  me  to  tell  you 

17  who  that  is,  I'd  be  happy  to. 

18  THE  WITNESS:    I  don't  know.    I'm  not  sure 

19  what  her  title  was.   Can  you  refresh  my  memory? 

20  BY  MR.  GICALE: 

21  Q      Well,  if  you  know  ~  if  you  knew  who  she 

22  was,  and  I  take  it  you  don't. 
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1  A      I  knew  Kendrick  was  basically  his 

2  counterpart  here  at  headquarters. 

3  Q      Now,  in  terms  of  day-to-day  supervision  of 

4  Irons,  would  you  have  day-to-day  supervision  of  Irons 

5  or  would  it  be  Don  Whitehead? 

6  A      I  would  have  the  ultimate  responsibility, 

7  but  I  would  say  as  far  as  detail  and  being  in  regular 

8  daily  contact  with  him,  Mr.  Whitehead  would  be,  but  I 

9  guess  it  depends.   I  would  have  ~ 

10  Q      Would  it  depend  on  the  issue? 

1 1  A      The  policy  and  issue,  right.    It  would 

12  basically  depend  on  the  issue. 

13  Q      Well,  then  let's  get  to  the  issue.   When 

14  did  you  first  hear  of  an  RTC  criminal  referral 

15  relating  to  Madison  Guaranty  or  Whitewater 

16  Development  Corporation? 

17  A      You're  talking  strictly  about  a  referral, 

18  not  the  first  trial  on  the  case? 

19  Q      No,  the  referral. 

20  A      The  referral,  okay.   That  would  have  been 

21  near  the  end  of  August,  I  believe,  August  26  is  what 

22  it  was. 


1  Q      Of  which  year? 

2  A      Of  '92. 

3  Q      Do  you  recall  how  you  found  out  about  that 

4  referral? 

5  A      I  wouldn't  say  specifically  but  I'm  fairly 

6  positive  that  Irons  told  me,  probably  accompanied  by 

7  ASAC,  but  I'm  sure  Irons  told  me. 

8  Q      Do  you  recall  ~  that's  when  you  first 

9  heard  about  the  referral  or  you  received  the 

10  referral? 

1 1  A      Well,  no,  there  had  been  some  discussions. 

12  We  had  had  ~  of  course,  basically,  we  didn't  open  a 

13  case  or  look  at  a  case  until  we  got  a  referral  from 

14  the  RTC,  so  he  primarily  would  have  been  in  regular 

15  contact  with  his  counterpart  from  the  RTC.    So  we 

16  knew  ~  we  were  hoping  that  there  was  some  referrals 

17  coming.   There  were  a  couple  other  cases  of  major 

18  significance,  Savers  and  I  believe  the  other  one  was 

19  First  Federal. 

20  So  I  think  what  happened  was  that  in  a 

21  conversation  with  someone  from  the  RTC,  ihey  had 

22  indicated  that  Madison  Guaranty  would  be 
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1  forthcoming.   Now,  that  might  not  have  been  August  22 

2  exactly  but  I  would  say  on  ~  it  is  in  that  period, 

3  August  26. 

4  Q      Do  you  know  approximately  when  you  received 

5  the  criminal  referral  from  the  RTC? 

6  A      1  believe  after  Labor  Day  or  right  around 

7  Labor  Day,  so  roughly  September  1  or  2  or  right  in 

8  that  period. 

9  Q      Now,  do  you  know  what  if  any  action  was 

10  taken  with  respect  to  the  referral  at  that  point  in 

1 1  time? 

12  A      Well,  on  the  ~  when  he  first  heard  the 

13  referral  was  coming  in,  he  sent  an  Airtel,  to 

14  headquarters.   We  call  that  ~  it's  not  our  highest 

15  priority  communication  but  a  priority  communication. 

16  A  memorandum  would  just  go  regular.   Airtel  is 

17  handled  with  a  little  more  priority.    We'll  get  into 

1 8  teletypes  later.   Of  course,  that  goes  right  on  out. 

19  Q      Now,  I'm  going  to  show  you  what's  marked 

20  for  identification  as  FBI  00001529.    It's  a  document 

21  dated  8-26-92.    It's  labeled  to  the  director  from  the 

22  SAC  Little  Rock  regarding  financial  institution 


1  fraud,  and  I  ask  you  if  this  is  the  Airtel  document 

2  that  you're  referring  to. 

3  A      That's  it.    That's  it. 

4  Q      And  that's  the  document  that  was  alerting 

5  headquarters  ~ 

6  A      Right. 

7  Q      —  to  the  possibility  of  receiving  this 

8  referral? 

9  A      Right. 

10  Q      I'm  also  going  to  show  you  what's  marked 

1 1  for  identification  as  FBI  00000997.    This  is  an 

12  undated  document,  page  3  of  a  document,  it's  labeled 

13  as  a  communication  message  form.    Can  you  identify 

14  what  this  is  for  us? 

15  MR.  KRAVITZ:    Do  you  have  the  first  two 

16  pages  of  that? 

17  MR.  GICALE:    1  don't.    And  1  looked  for  it 

18  in  our  documents,  and  I  did  not  see  it. 

19  MR.  KRAVITZ:    I've  seen  that  before, 

20  attached  to  something  else.    I'm  not  sure  exactly 

21  what  it  was.    I'm  sure  it's  in  my  pile  somewhere. 

22  MR.  GICALE:    Well,  off  the  record. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  GICALE: 

3  Q      I  previously  identified  the  number  on  this 

4  document,  and  I  don't  think  I  need  to  go  through  the 

5  zeros  again.   Can  you  identify  this  document  which  is 

6  labeled  as  page  3?   If  you  can't,  there  may  be 

7  another  document  that  can  be  of  assistance. 

8  A      Based  on  my  knowledge,  I  believe  this  is  a 

9  note  that  was  made  up  at  headquarters  and  Little  Rock 

10  probably  didn't  get  it  at  that  time.   This  looks  to 

1 1  me  like  a  headquarters  note.   Verinder,  Kubic  and 

12  Dick  are  all  at  headquarters.  Copy  designations  are 

13  all  to  headquarters  people.   From  my  experience,  this 

14  is  a  note  made  up  at  headquarters  and  Little  Rock 

15  probably  didn't  get  it  right  away. 

16  Q      This  is  with  reference  to  this  case? 

17  A      Right. 

18  Q      And  receipt  of  the  referral;  correct? 

19  A      That's  correct. 

20  Q      Do  you  recall  seeing  this  eventually? 

21  A      1  had  seen  it  in  the  documents  that  I've 

22  reviewed,  but  at  that  time,  I'm  fairly  certain  1 
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1  didn't  see  it  because  that  would  have  been  a  -  that 

2  would  have  stayed  at  headquarters. 

3  Q      Now  I'm  going  to  show  you  what's  marked  for 

4  identification  as  document  006695.   Can  you  identify 

5  that  for  us? 

6  MR.  KRAVITZ:    Lou,  just  so  the  record  is 

7  completely  accurate,  am  I  correct  that  you've  handed 

8  the  witness  more  than  just  one  page? 

9  MR.  GICALE:    Yes,  yes.   I'm  sorry. 

10  BY  MR.  GICALE: 

1 1  Q      The  document  with  the  first  Bates  number 

12  006695  through  006714  is  labeled  a  criminal  referral 

13  form.    Is  this  the  criminal  referral  form  that  you 

14  received  in  September  of  1992? 

15  A      I  believe  that's  it,  on  Madison  Guaranty. 

16  There's  no  ~  I  don't  see  a  date  here,  but  I  believe 

17  that  that's  the  type  of  referral  form  they  typically 

18  use. 

19  Q      Well,  if  I  could  quickly  direct  your 

20  attention  to  the  last  page,  0005  -  I'm  sorry. 

21  006714,  does  that  indicate  a  date? 

22  A      Yes,  there's  two  8-3 Is  and  a  '92. 
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1  Richard  A.  lorio,  9-1-92. 

2  Q      When  it  referral  came  into  your  office,  how 

3  was  it  handled? 

4  A      It  would  go  to  Mr.  Irons  for  total  review 

5  and  for  appropriate  handling. 

6  Q      Now,  did  he  give  a  copy  of  this  to  you  to 

7  review  as  well? 

8  A      I  don't  recall  exactly.   1  know  he  told  me 

9  about  it  and  summarized  it  and  that  type  of  thing. 

10  Whether  he  actually  physically  handed  me  a  copy,  I 

1 1  don't  recall,  but  1  was  aware  of  it  and  that  it  came 

12  in. 

13  Q      He  briefed  you  on  it,  then? 

14  A      Right,  precisely.  And  1  imagine 

15  Mr.  Whitehead  would  have  been  in  on  that.   I  can't 

16  recall  exactly,  but  that  would  have  been  typical. 

17  Q      Now  I'm  going  to  show  you  what  is  marked 

1 8  for  identification  as  KDK  0000006,  six  zeros  and  a  6, 

19  a  letter  to  Steve  Irons  dated  September  1,  1992 

20  regarding  this  criminal  referral.  Do  you  recall 

2 1  seeing  this  letter? 

22 A      Again,  I  was  aware  that  it  came  in. 


1  Whether  I  actually  personally  saw  it,  I  don't  know, 

2  but  I'm  sure  I  was  briefed  on  it. 

3  Q      In  the  lower  left-hand  portion  of  that 

4  exhibit  ~ 

5  A      "Copy  given  to  SAC." 

6  Q      Do  you  know  whose  handwriting  that  was? 

7  A      DW,  that's  probably  Don  Whitehead.  That 

8  looks  like  DW,  which  would  be  Don  Whitehead. 

9  Q      And  when  he  says  —  when  it  says  "copy 

10  given  to  SAC,"  in  fact,  there's  a  date  there,  is  it 

11  9-10-92? 

12  A      Right.    9  ~  it's  9-92.    I'm  not  sure  what 

13  the  middle  one  is.    9-10?   I'm  not  sure  what  that  is. 

14  Q      And  when  it  indicates  "copy  given  to  SAC," 

15  9,  whatever  the  date  is,  '92,  does  that  mean  that  you 

16  received  a  copy  of  the  letter  and  the  referral  or 

17  just  were  notified  of  it? 

18  A      It  could  have  been  either. 

19  MS.  SIMONTON:    Just  as  a  point  of 

20  clarification,  in  referring  to  the  documents  that 

21  were  turned  over,  the  FBI  got  documents  from  several 

22  sources.   Those  sources  were  individually  numbered. 
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1  KDK  standing  for  Kevin  D.  Kendrick,  but  our 

2  sequential  numbering  we  numbered  starting  from,  like, 

3  1  to  whatever  with  the  FBI  number,  so  it  might  be 

4  easier  in  terms  of  finding  documents  later  on  if  we 

5  refer  to  the  FBI  number  as  opposed  to  the  working 

6  file  number. 

7  MR.  GICALE:    That's  correct.   Where  1  can 

8  do  that,  I  will.   And  now  that  you  mention  that,  with 

9  respect  to  this  one,  the  FBI  number,  and  let's  ~  the 

10  document  we  just  discussed  dated  September  1,  1992, 

1 1  the  FBI  number  was  00000964,  so  there's  no  question 

12  about  that. 

13  MS.  SIMONTON:    We  would  agree  to  the 

14  elimination  of  the  predecessor  zeros  for  ease. 

15  MR.  GICALE:    Good.    Thank  you. 

16  (Laughter.) 

17  MR.  KRAVITZ:    They  must  be  planning  on 

1 8  sending  us  a  lot  of  documents. 

19  MS.  SIMONTON:    If  you  get  the  volumes  that 

20  the  independent  counsel  has  or  returns  to  us  ~ 

21  MR.  GICALE:    Off  the  record,  I  assume? 

22 MS.  SIMONTON:    The  last  part,  yeah,  it  is. 


1  BY  MR.  GICALE: 

2  Q      Now,  with  respect  to  this  referral,  can  you 

3  tell  us  what,  if  any,  action  your  office  took  with 

4  respect  to  this  referral  in  early  September? 

5  A      I  think  by  way  of  background  ~  I've  kind 

6  of  got  to  give  you  a  little  more  information.   By  way 

7  of  background,  there  had  been  an  extensive 

8  investigation  of  Madison  Guaranty.   It  was  one  of  the 

9  first  cases  that  we  took  to  trial  on  the  failed 

10  savings  and  loan. 

1 1  Q      When  was  that? 

12  A      It  was  a  rather  lengthy  trial.   I  want  to 

13  say  almost  two  weeks,  which  resulted  in  an  acquittal 

14  of  Mr.  McDougal,  who  was  the  main  target. 

15  Q      What  year  was  that? 

16  A      I'd  have  to  refresh  my  memory.   I  want  to 

17  say  '89,  but  I'd  have  to  double-check,  but  this  is 

18  the  background.   We  had  done  a  very  extensive 

19  investigation.   I  believe  one  person  perhaps  pled 

20  guilty,  maybe  two,  there  might  have  been  a  directed 

21  verdict  on  one  individual,  but  the  crucial  element  in 

22  pursuing  it  ftirther  with  additional  information  is  we 
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1  had  a  very  detailed  investigation.   We  went  to  a  very 

2  lengthy  trial  and  the  main  target  was  acquitted,  so 

3  that  leads  us  up  to  getting  this  inquiry. 

4  Now,  with  that  background,  certainly  before 

5  we  go  forward,  we  want  to  be  very  careful  at  this 

6  time  that  we  have  sufficient  indicators  to  warrant 

7  what  we're  doing.   And  in  this  referral,  although  we 

8  got  the  basic  summary,  300  attached  documents  ~  I 

9  believe  there  were  about  300  ~  went  to  the  U.S. 

10  Attorney's  office. 

1 1  So  Irons  had  a  number  of  concerns.  One  was 

12  that  if  he  was  the  one  who  prosecuted  or  his  office, 

13  that  if  we're  going  to  do  whatever  type  of 

14  investigation,  limited  or  otherwise,  we  want  to  make 

15  sure  that  the  U.S.  Attorney  is  totally  on  track  and 

16  that  we  have  totally  independent  indicators  that 

17  would  warrant  additional  investigation. 

18  So  with  that  in  mind,  my  first  concern  ~ 

19  also  we  were  aware  of  the  witnesses  that  were 

20  mentioned  in  this  report  and  if  ~ 

2 1  Q      Which  witnesses  are  you  referring  to? 

22 A      The  presidential  candidate  and  his  wife, 


1  and  I  believe  Tucker  was  mentioned.   So  we  were  also 

2  concerned  about  the  witnesses,  doing  something  that 

3  we  didn't  have  total  and  absolute  justification  at 

4  this  particular  time  period. 

5  Q      So  what  steps  did  you  take,  then? 

6  A      I  probably  had  some  kind  of  oral 

7  conversation  with  the  U.S.  Attorney  prior  to  that 

8  time  but  ~ 

9  Q      That  was  Mr.  Banks? 

10  A      Right,  right.    But  I  know  on,  I  believe  it 

1 1  was  around  September  20  or  23,  we  had  an  actual 

12  meeting  in  Mr.  Banks's  office.   And  we  also  had 

13  informal  assessments  from  Irons  and  his  staff  as  to 

14  was  there  new  and  additional  information  here  that 

15  would  probably  warrant  opening  up  some  type  of  an 

16  investigation.   And  again  we've  got  to  keep  in  mind, 

17  we  don't  have  the  300  documents. 

18  Q      You  did  not  have  that  initially? 

19  A      No,  we  did  not  have  those.   They  sent  those 

20  only  to  the  U.S.  Attorney's  office,  so  based  on  a 

21  very  limited,  preliminary  review,  we  were  just  trying 

22  to  make  absolutely  certain  that  we  were  objective  and 
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1  fair  and  that  we  had  adequate  indicators  to  move 

2  forward  and  act  on  the  referral,  and  also  that  the 

3  U.S.  Attorney's  office  was  totally  on  track  and 

4  consistent  with  what  we  were  going  to  do.   And  we 

5  did  ~  to  follow  up,  I  believe  it  was  the  23rd  we  had 

6  a  meeting  in  the  U.S.  Attorney's  office. 

7  Q      Who  attended  that  meeting? 

8  A      Certainly  the  U.S.  Attorney.    Irons,  I 

9  believe  Gretchen  Hall  was  there,  I'm  not  sure. 

10  Q      She's  one  of  your  agents? 

1 1  A      She  is  an  analyst  who  eventually  did  the 

12  review,  the  one  who  did  the  review.   And  I  believe 

13  there  was  somebody  else  there  fi^om  his  office.   I 

14  don't  know  whether  it  was  Dodson  or  who  it  was,  but  I 

15  know  there  was  someone  else  from  his  office,  perhaps 

16  two. 

17  Q      And  how  long  did  that  meeting  last? 

18  A      I  don't  know.    I  just  have  to  refresh  my 

19  memory.    It  was  a  fairly  detailed  meeting,  discussion 

20  of  the  issues,  the  ramifications,  fact  that  we  had 

21  had  the  prior  trial.    We  went  into  the  emotional 

22  state  of  McDougal,  the  new  factors,  what  additional 
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1  new  facts  had  been  brought  up  by  this  and  I  think  the 

2  general  consensus  was  that  at  that  point  there  hadn't 

3  been  a  whole  lot  of  new  indicators  or  information 

4  which  would  warrant  a  full  investigation. 

5  Q      Now,  did  you  at  that  point  review  the  300 

6  exhibits  or  discuss  those  exhibits  at  that  point? 

7  A      No,  no,  no.    I'm  sure  they  were  alluded 

8  to.   Now,  as  far  as  an  extensive  discussion,  I  don't 

9  know.    I'm  sure  they  were  alluded  to.    I'm  not  sure 

10  how  much  of  a  review  they  had  had.    I  don't  recall 

11  that,  but  we're  leading  up  — 

12  Q      And  so  as  a  resuh  of  that  meeting,  what 

13  decision  was  made  with  respect  to  how  this 

14  investigation  --  an  investigation,  if  any,  would 

1 5  proceed? 

16  A      As  things  developed,  we  initially  -- 

17  eventually  had  I  believe  it  was  Gretchen,  Steve  Irons 

18  and  someone  from  his  office  review  the  material. 

19  Q      Someone  from  whose  office? 

20  A      Mr.  Banks's  office. 

21  Q      That  was  agreed  to  at  this  9-23  meeting? 

22  A      I'm  not  sure  when  that  was  agreed  to.   I'm 
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1  not  sure.   The  9-23  -  I'm  not  sure  when  we  agreed  to 

2  that,  but  eventually  we  decided,  there  was  an 

3  agreement  that  there  would  be  a  review  of  the 

4  additional  facts. 

5  Q      Just  to  back  up  for  a  second,  as  a  result 

6  of  the  9-23-92  meeting,  were  there  any  decisions  made 

7  in  terms  of  where  this  would  go? 

8  A      Well,  there  was  a  preliminary  decision  that 

9  basically  he  had  some  problems  with  statute  of 

10  limitations,  as  I  recall,  McDougal's  status. 

1 1  Q      What  do  you  mean  his  status? 

12  A      As  I  recall,  he  was  living  in  a  house 

13  trailer,  his  I  guess  you'd  say  his  physical  status 

14  was  in  some  question  at  that  time. 

15  Q      Physical  or  mental? 

16  A      Well,  probably  mental  ~  physical  and/or 

17  mental.   And  of  course  the  witnesses  were  discussed 

1 8  and  there  was  ~  I  think  the  prevailing  opinion  was 

19  that  the  new  referral  ~  and  I  can't  say  as  to  where 

20  they  had  looked  at  the  300  but  based  on  the  cover 

21  sheet  or  their  official  referral,  that  there  were 

22  insufficient  additional  facts  in  there  to  warrant 


1  certainly  a  full  investigation  and  even  ~  it  was 

2  insufficient. 

3  It  was  discussed,  the  impact  this  would 

4  have  coming  in  this  time  period,  basically  two  months 

5  before  the  election,  that  we  wanted  to  be  fair  and 

6  objective  and  I  think  we  were  both  pretty  much  on 

7  track  there,  that  but  for  the  trial  and  the 

8  acquittal,  it  might  have  been  a  different  situation, 

9  but  with  a  full-fledged  trial  and  full-fledged 

10  investigation  and  the  acquittal,  we  had  to  be  very 

1 1  careful  here. 

12  And  probably  that  if  we  did  any  type  of 

13  investigation,  it  would  be  perceived  as  an 

14  investigation  of  the  witnesses  and  we  just  had  to  be 

15  fair  and  objective  to  all  the  parties  involved,  in 

16  light  particularly  of  the  acquittal  and  the  trial. 

17  Q      So  after  discussing  all  of  these  issues, 

18  was  there  any  decision  made  as  to  what  would  be  done 

19  next  or  whether  there  would  be  a  follow-up 

20  conversation  with  respect  to  ~ 

21  A      There  would  obviously  be  some  follow-up 

22  contact  with  Irons  and  his  counterpart  in  the  U.S. 
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1  Attorney's  office,  and  I'm  fairly  certain  that  at 

2  that  point  they  ~  I  don't  believe  they  had  reviewed 

3  completely  the  300  pages,  I'm  certain  they  hadn't, 

4  because  that  does  come  a  little  later. 

5  Q      So  was  there  some  understanding  that  these 

6  documents  ~  you  had  to  be  careful  but  that  these 

7  documents  would  have  to  be  reviewed  and  you'd  have 

8  some  further  discussions;  is  that  correct? 

9  A      Right,  and  he  had  some  concern  about  ~ 

10  Q      Is  that  correct? 

1 1  A      Yes,  sir. 

12  Q      And  he  had  some  what? 

13  A      There  was  some  concern,  and  I  don't  recall 

14  the  specifics  on  that,  to  statutes,  statute  of 

15  limitations  or  statutes. 

16  Q      Now,  do  you  know  at  that  meeting  whether 

1 7  anyone  in  the  meeting,  any  of  the  parties,  the  agents 

18  or  anybody  in  the  U.S.  Attorney's  office,  indicated 

19  whether  they  knew  any  of  the  parties,  either  the 

20  individuals  named  as  potential  defendants  or 

21  potential  witness  in  the  case? 

22 A      Well,  certainly  in  that  small  of  state,  we 
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1  knew  of  them,  certainly.   Mr.  Banks  would  have.   I 

2  think  all  the  parties  in  there  would  certainly  have 

3  known  who  they  were. 

4  Q      I  understand,  knowing  of  them,  but  anybody 

5  that  had  any  personal  relationships  with  them. 

6  A      What  do  you  mean  a  personal  relationship? 

7  1  mean  ~ 

8  Q      Well,  knew  them,  I  mean  — 

9  A      Well,  1  think  by  virtue  of  our  positions, 

10  we  would  come  in  contact  with  them.   1  did. 

1 1  Q      With  the  governor? 

12  A      I'm  certainly  —  very  limited  but  at 

13  official  functions  and  that  type  of  thing,  I  had  seen 

14  the  governor.   You'd  have  to  ask  Banks  but  I'm  sure 

15  he  would  have,  too. 

16  Q      For  instance,  your  contacts,  would  that 

17  have  been  limited  to  business  functions? 

1 8  A      My  official  capacity,  as  I  —  as  SSAC, 

19  where  we  would  be  present  at  a  function  where  we  were 

20  both  there. 

21  Q      That  would  be  the  then-Governor  Clinton? 

22  A      Right,  right,  right. 
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1  Q      What  about  the  other  parties  that  were 

2  named  as  witnesses,  potential  witnesses? 

3  A      Tucker,  I  don't  ~  he  was  lieutenant 

4  governor,  I  believe,  at  that  time.    I  don't  think  I 

5  had  ever  met  Tucker.   I  could  have.   I  don't  know.    I 

6  mean  that's  a  small  state  and  a  small  city.    I  may 

7  have  been  at  a  function  where  I  had  run  into  him,  or 

8  not.    Chuck,  I  don't  know.    Mr.  Banks,  I  don't  know. 

9  Q      In  any  event,  was  that  ~  if  anyone  had  a 

10  personal  relationship,  not  a  business  relationship, 

1 1  with  these  people,  was  it  discussed  at  this  meeting? 

12  A      That  was  certainly  not  a  factor  in  our 

13  discussions.    We  were  just  concerned  about  fairness 

14  and  objectivity. 

15  Q      Now,  after  this  meeting,  you've  indicated 

16  that  there  were  some  subsequent  discussions  or  review 

17  of  documents  by  members  of  both  of  your  staffs; 

18  correct? 

19  A      Right,  right,  right. 

20  Q      Now,  at  this  time,  were  there 

21  communications  with  FBI  headquarters  about  your 

22  meeting  with  Mr.  Banks  and  his  staff  or  how  you  were 
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1  going  to  proceed  with  respect  to  this  case? 

2  A      I  believe  we  sent  some  kind  of 

3  communication  to  headquarters,  saying  there  wouldn't 

4  be  any  overt  ~  any  investigation  or  overt 

5  investigation.   I  don't  recall  precisely  the  terms  we 

6  had  but  I  believe  there  was  com.munication  sent  to 

7  headquarters  telling  them  that  we  weren't  going  to 

8  conduct  and  then  why. 

9  Q      Now,  when  you  talk  about  communications, 

10  I'm  going  to  show  you  what's  marked  for 

11  identification,  excluding  the  zeros,  as  985,  which  is 

12  a  facsimile  cover  sheet.   By  the  way,  it's  985 

13  through  996.    This  is  a  facsimile  cover  sheet  dated 

14  October  7,  1992  to  FBI  headquarters  from  FBI  Little 

15  Rock.   Can  you  take  a  look  at  that,  please. 

16  (Witness  reviewed  the  document.) 

17  A      McDougal  is  described  as  a  diagnosed  manic 

18  depressive  and  psychological  state  was  —  all  right. 

19  Let  me  get  on  here  and  see. 

20  Q      In  term  of  the  document  to  begin  with, 

21  would  that  be  the  form  of  communication  that  you  used 

22  to  notify  FBI  headquarters  with  respect  to  the  status 
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1  of  this  investigation  on  October  7? 

2  A      This  is  a  teletype,  right. 

3  Q      That's  the  teletype? 

4  A      Correct. 

5  Q      Now,  did  you  have  any  conversations  with 

6  the  director  ~  telephone  conversations  or  in-person 

7  conversations  with  the  director  or  any  of  his 

8  immediate  staff  with  respect  to  this  case  prior  to 

9  this  particular  teletype? 

10  A      I  got  a  call  from  Fred  Verinder. 

11  Q      Do  you  know  when  that  was? 

12  A      I  believe  -- 

13  MS.  SIMONTON:    Off  the  record. 

14  (Discussion  off  the  record.) 

15  THE  WITNESS:    Sometime,  and  I'm  not  --  no 

16  exact  date,  1  got  a  ~  got  a  call  from  Verinder,  and 

17  he  basically  wanted  me  to  update  him  on  the  case. 

18  BY  MR.  GICALE: 

19  Q      Now,  who  was  Verinder? 

20  A      He  would  have  been  the  deputy  ~  he  would 

21  have  been  ~  we  changed  their  titles.   He  would  have 

22  been  the  deputy  assistant  director  to  Larry  Potts, 


1  who  was  the  assistant  director  of  the  criminal 

2  investigative  division.    His  side  of  the  house  would 

3  have  handled  this  type  of  a  case.  And  I  got  a 

4  call  —  and  I  don't  exactly  recall  the  date  ~  from 

5  Verinder,  wanting  me  to  update  him  on  the  case.  And 

6  I  gave  him  the  frill  ~  a  short  oral  briefing  on  the 

7  phone  and  saying  we  had  had  a  full  investigation,  it 

8  was  the  first  one  we  tried.    The  trial  went  about  two 

9  weeks,  I  went  into  it,  and  that  McDougal  was  the  main 

10  target  and  was  acquitted  and  leading  then  up  to  the 

1 1  referral  and  that  type  of  thing. 

12  Q      Now,  was  that  before  or  after  your  meeting 

13  with  Banks's  staff  on  September  23,  1992,  if  you 

14  recall? 

15  A      I  don't  recall. 

16  Q      Then  the  next  detailed  communication,  would 

17  that  have  been  this  October  7,  1992  communication? 

18  A      I  believe  so. 

19  MS.  SIMONTON:    Just  give  the  FBI  number 

20  that  you're  referring  to. 

21  THE  WITNESS:    FBI  referral  number  is  960. 

22  On  10-6  --  right.    In  this  teletype  --  I  hadn't  got 
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1  to  that,  but  in  this  teletype,  we  advise  of  that 

2  meeting. 

3  BY  MR.  GICALE: 

4  Q      Well,  let's  take  some  of  these  pages  one  at 

5  a  time.   First  of  all,  page  2  of  the  teletype,  and 

6  this  is  identified  also  as  Bates  number  987,  in  that 

7  you  reference  the  August  26,  1992  Airtel,  which  was 

8  in  anticipation  of  the  criminal  referrals  that  we 

9  talked  about  earlier;  correct? 

10  A      And  a  general  overview  of  what  it  would 

1 1  entail. 

12  Q      Now,  on  page  4  of  the  teletype,  and  this 

13  would  be  document  989,  your  agency  went  into  the 

14  background  with  respect  to  the  prior  criminal  case 

15  that  you  talked  about;  is  that  correct? 

16  A      Correct. 

17  Q      Now,  incidentally,  who  prepared  this 

18  teletype? 

19  A      Irons  would  have  probably  done  most  of  it. 

20  Q      Who  would  have  assisted  him  or  who  did 

21  assist  him? 

22 A      You  know,  maybe  people  on  his  staff, 
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1  Gretchen.   I'm  not  sure. 

2  Q      Would  you  ~ 

3  A      The  original  person  who  ~  the  first  case 

4  in  Morgan  Guaranty  was  Gary  Aaron.   Whether  he  would 

5  have  helped,  I  don't  know. 

6  Q      You  mean  Madison  Guaranty? 

7  A      Right.    DKP,  SD. 

8  Q      Whose  initials  are? 

9  A      I  don't  know.    SD,  I  don't  know  who  that 

10  is.    DKP  is  not  my  initials.   I'm  fairly  certain  I 

1 1  would  have  seen  this. 

12  Q      That  was  my  next  question.    Did  you  review 

13  this  before  they  sent  it  to  headquarters? 

14  A      I  would  have  thought  so.    I  don't  see  my 

15  initials  anywhere,  but  I  would  have  thought  I  would 

16  have  because  I  was  certainly  cognizant  of  the  impact 

17  and  the  sensitivity  and  ~ 

18  Q      Now,  I'm  going  to  direct  your  attention  to 

19  page  5  and  this  would  also  be  document  number  990. 

20  The  last  three  lines  of  that  page. 

21  A      Right. 

22  Q      Now,  we  are  ~  the  teletype  indicated  the 
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1  analysis  cited  in  the  last  two  paragraphs  of  page  5 

2  clearly  indicated  illegal  check-cutting  activity. 

3  Was  that  your  office's  conclusion  at  that  point  in 

4  time? 

5  A      As  1  recall,  the  first  trial  was  primarily 

6  related  to  land  flips.   And  there  was  some  ~  as  a 

7  result  of  the  preliminary  assessments  and  everything, 

8  that  there  might  be  some  illegal  check-cutting 

9  activity,  that  they  had  to  do  some  more  study  and 

10  analysis,  that's  correct. 

11  Q      Now,  on  the  next  page,  page  6,  also  labeled 

12  as  document  number  991,  I  would  direct  your  attention 

13  to  the  first  fiill  sentence  starting  with  "in  addition 

14  to  the  alleged  check  cutting,"  do  you  see  that 

15  sentence? 

16  A      Yes,  sir. 

17  Q      Now,  the  teletype  indicates  that  the 

18  McDougals  are  alleged  to  have  diverted  the  proceeds 

19  of  their  MGSL  home  purchase  and  improvement  loan. 

20  A      Correct. 

2 1  Q      Was  that  something  you  discussed  at  the 

22  meeting  with  Banks,  do  you  recall? 
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1  A      We  were  fairly  detailed  regarding  the 

2  McDougals,  right. 

3  Q      Do  you  recall  discussing  the  ~ 

4  A      I  don't  recall  specifically  but  we  probably 

5  did. 

6  Q      Did  you  feel  at  that  time  that  that  had  to 

7  be  further  explored? 

8  A      It  was  something  that  could  be  looked  at, 

9  right. 

10  Q      Now  I'm  going  to  direct  your  attention  to 

1 1  page  10,  document  number  995.   The  beginning  of  the 

12  first  full  paragraph,  the  sentence  starting  with  "it 

13  was  the  opinion."   Do  you  see  that  sentence? 

14  A      995  ~ 

15  Q      Paragraph  starts  "on  September  23,  1992." 

16  A      Okay,  I  got  you. 

17  Q      Do  you  see  the  sentence  starting  with  "it 

18  was  the  opinion"? 

19  A      "USA  Eastern  District  of  Arkansas.   The 

20  information  concerning  the  check  cut  was  of  possible 

21  interest  with  Anspaugh  as  a  possible  target." 

22  Q      Does  that  accurately  reflect  the  status  of 
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1  your  conversations  as  of  October  7,  1992? 

2  A      As  I  recall. 

3  Q      Then  I'm  going  to  direct  your  attention  to 

4  a  sentence  further  in  that  paragraph  where  it  says 

5  "it  was  also  noted."   Do  you  see  that  sentence? 

6  A      Yes,  sir. 

7  Q      "That  a  complete  and  factual  determination 

8  of  what  transpired  in  any  facet  of  the  referral  would 

9  take  some  time." 

10  A      Exactly. 

11  Q      Was  that  your  conclusion  as  well  as  the 

12  conclusion  of  the  U.S.  Attorney  at  that  point  in 

13  time,  October  7,  1992? 

14  A      Right,  that  we  need  a  more  detailed 

15  analysis.   And  I  think  again,  I  don't  recall  exactly 

16  but  I  think  we're  primarily  referring  to  these  300 

17  documents,  or  enclosures,  whatever  they  are. 

18  Q      In  the  next  sentence,  there's  a  reference 

19  to  doing  some  legal  research,  statute  of  limitations 

20  and  an  in-depth  analysis;  correct? 

21  A      Correct. 

22  Q      And  all  of  that,  that's  a  further 


1  indication  of  what  you  discussed  at  that  meeting  with 

2  Banks;  is  that  correct? 

3  A      Correct. 

4  Q      That's  consistent  with  what  you  discussed? 

5  A      Right. 

6  Q      And  that's  how  it  was  left  on  October  7? 

7  A      On  996  it  says  we  still  haven't  received 

8  the  documents,  the  enclosures  I  guess  or  the 

9  exhibits. 

10  Q      Now,  as  a  result  of  this  teletype,  did  you 

1 1  have  any  subsequent  discussion  with  FBI  headquarters 

12  responding  to  this  teletype? 

13  A      Can  I  refresh  my  memory  here? 

14  Q      Maybe  I  have  a  document  that  can  help  you. 

15  I'm  going  to  show  you  document  number  523,  and  this 

16  is  a  communication  dated  10-9-92  and  it's  document 

17  523  through  525  from  Director  FBI  to  FBI  Little 

18  Rock.   Can  you  identify  that  for  us? 

19  A      Yes,  yes. 

20  Q      What  is  that? 

21  A      Basically  headquarters  is  telling  us  to 

22  initiate  a  limited  investigation  aimed  at  determining 
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1  the  extent  of  violations  as  alleged  in  the  RTC 

2  criminal  referral  dated  9-1-92. 

3  Q      Now,  this  is  from  Kendrick;  is  that 

4  correct,  FBI  headquarters?  I'm  sorry,  it's  from  the 

5  director  but  ~ 

6  A      It's  from  the  director.   I  don't  know  who 

7  would  have  sent  it.    I  don't  know  who.    It  would  have 

8  come  out  of  the  ~ 

9  Q      That  office? 

10  A      That  office,  right.   The  director  would 

1 1  have  seen  it.    The  director  ~  it  would  have  come  out 

12  of  headquarters.  Normal  procedure,  Kendrick  would 

13  have  probably  dictated  and  somebody  at  Kubic's  level 

14  or  something  would  have  signed  it  out. 

1 5  Q      Now,  was  this  teletype  in  response  to  your 

16  10-7-92  teletype? 

17  A      It  would  appear  so,  right. 

18  Q      Now,  are  you  aware  —  strike  that. 

19  A      I  didn't  read  the  note.   That  probably 

20  explains  it.   That's  the  ~ 

21  Q      Yes.   I'm  going  to  direct  your  attention  to 

22  page  3,  also  document  number  525,  of  that  teletype. 


1  Can  you  review  that  for  a  minute? 

2  A      Right.    This  is  a  note  attached  at 

3  headquarters  that  we  don't  see. 

4  Q      That  you  wouldn't  have  seen  at  the  very 

5  beginning? 

6  A      Right,  right. 

7  Q      With  the  document  ~ 

8  A      The  ticklers  went  to  Verinder,  Kubic,  Dick 

9  and  Kendrick. 

10  Q      That  document,  let  me  get  the  number  again, 

1 1  number  525,  is  the  third  page  of  this  document  dated 

12  10-9-92,  this  communication,  but  that  also  happens  to 

13  be  the  document  that  I  showed  you  earlier,  number 

14  997,  correct,  where  I  had  page  3  without  pages  1  and 

15  2? 

16  A      Right. 

17  Q      Now,  does  that  document  indicate  how  it  was 

18  that  this  communication  came  to  your  headquarters  in 

19  Little  Rock? 

20  MR.  KRAVITZ:    Can  I  just  interrupt  for  one 

21  moment?   I  just  want  to  make  sure  the  record  is 

22  clear.   I  believe  that  Mr.  Pettus  testified  that  he 
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1  did  not  receive  page  3  at  the  time  that  his  office 

2  received  pages  1  and  2. 

3  THE  WITNESS:   Right,  right.    This  is  a  note 

4  that  stays  at  headquarters. 

5  BY  MR.  GICALE: 

6  Q      All  right,  I'm  sorry.    So  that  was  not  with 

7  the  teletype  that  you  received? 

8  A      No,  no.    This  is  an  administrative 

9  procedure.  Copy  designations,  this  is  strictly  done 

1 0  at  headquarters  and  these  are  the  people  at 

1 1  headquarters  that  get  it,  Verinder,  Kubic,  Dick.   We 

12  did  not  get  this  in  the  field.    What  we  get  is  the 

13  first  two. 

14  Q      Were  you  aware  of  any  conversations  that 

15  the  director  or  director's  office  had  with  the 

16  Department  of  Justice  with  respect  to  the  type  of 

17  investigation  that  should  be  conducted  at  this  point 

18  on  October  9,  1992? 

19  A      Sometime  in  that  period,  I  got  a  call  from 

20  either  ~  it  must  have  been  Potts.   Verinder  called 

21  the  first  time  and  this  was  earlier,  and  I  don't  know 

22  the  exact  dates,  and  then  at  a  later  time  period,  I 


1  did  get  a  call  from  Potts  that  he  had  been  in  contact 

2  with  the  department.   Whether  that's  it  or  not,  that 

3  would  probably  fit,  but  I'm  not  sure. 

4  Q      Did  he  indicate  who  in  the  Department  of 

5  Justice  he  had  talked  to  with  respect  to  this? 

6  A      I  don't  recall.   He  just  said  --  I'm  not 

7  sure.   I  know  he  said  he  had  talked  to  department 

8  officials,  and  I'm  not  sure  whether  he  mentioned  the 

9  names  or  not. 

1 0  Q      Did  he  indicate  whether  it  was  an  in-person 

1 1  meeting  or  telephone  call? 

12  A      No,  not  that  I  recall. 

13  Q      But  in  any  event,  he  indicated  that  he  had 

14  been  in  consultation  with  the  Department  of  Justice 

1 5  with  respect  to  ~ 

16  A      He  had  had  an  inquiry  or  some  consultation 

17  with  the  department,  right. 

18  Q      And  did  he  indicate  whether  or  not  the 

19  department  was  in  agreement  with  how  you  should 

20  proceed  in  this  matter,  Department  of  Justice,  that 

21  is? 

22  A      I  believe  this  is  the  preliminary  leading 
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1  up  to  the  limited  inquiry.    Is  this  the  limited  — 

2  let  me  look  at  that  again.   This  is  10-9. 

3  MR.  KRAVITZ:    Just  so  the  record  is 

4  clear  — 

5  THE  WITNESS:   Okay.    I  think  he  probably 

6  talked  to  the  department.   1  think  he  probably  — 

7  BY  MR.  GICALE: 

8  Q      Just  one  minute.   Again,  you've  just 

9  referred  to  document  number  523  through  525. 

10  A      Do  I  need  to  repeat  that? 

1 1  Q      What  you  just  said,  yes. 

12  A      Document  5234  through  — 

13  Q      No,  you  don't  need  to  repeat  the  numbers, 

14  just  the  document. 

15  A      Okay.   This  is  the  teletype  from  the 

16  director  to  Little  Rock  dated  10-9-92,  captioned 

17  "subject,  James  B.  McDougal."  Now,  with  an  attached 

18  note,  which  stays  strictly  at  FBI  headquarters,  I 

19  guess  it  doesn't  have  a  date  on  it. 

20  Q      But  you  would  not  have  received  this  with 

21  the  teletype? 

22  A      No,  I  would  not  have  received  the  note,  but 
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1  I'm  believing  that  if  ~  if  it  was  Potts  who  talked 

2  to  the  Bureau  official,  to  the  department,  on  10-8, 

3  then  this  would  have  been  sent  out  on  10-9.   And  I 

4  believe  he  told  me  that  he  was  going  to  request  a 

5  limited  investigation,  which  is  the  crux  of  this 

6  teletype. 

7  Q      He  was  going  to  request  who  do  a  limited 

8  investigation? 

9  A      Little  Rock.    Is  that  -  I  believe  that's 

10  the  terminology,  wasn't  it?   Right,  correct,  right, 

1 1  right.   Not  100  percent  sure  but  I  believe  that  was 

12  the  crux  of  the  call  now  that  I  ~  that  would  have 

13  fit. 

14  Q      Now,  as  a  result  of  this  teletype  and  this 

15  discussion  with  Potts,  what  did  your  office  in  Little 

16  Rock  then  begin  to  do? 

17  A      I  believe  now  we  began  the  review,  which  I 

18  believe  in  this  -  can  I  look  at  this  again? 

19  Q      Sure. 

20  A      Right.    The  review,  we're  supposed  to  get 

21  the  documents  from  the  U.S.  Attorney's  office  and 

22  we're  going  to  conduct  a  joint  review  and  get  a 
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1  response  back  to  FBI  headquarters  by  close  of 

2  business  10-16-92. 

3  Q      Now,  the  date,  10-16-92,  who  determined 

4  that  this  would  have  to  be  done  by  October  16,  1992? 

5  A      I  don't  recall  specifically,  but  I'd  say 

6  that  it  ~  I'm  sure  at  this  time  Irons  was  talking  to 

7  Kendrick,  this  is  the  way  they  generally  develop,  and 

8  he  was  also  talking  to  somebody  in  the  U.S. 

9  Attorney's  office  and  I  may  have  talked  to  Banks,  I 

10  don't  know,  but  we  thought  this  would  be  a  fairly 

1 1  reasonable  time  period  that  we  could  make  a  fairly 

12  objective  review  and  analysis. 

13  And  I  might  have  even  talked  to  Potts  about 

14  that.   I  don't  recall.   I  just  don't  recall  if  that 

15  would  be  ~  but  I  think  it  would  have  been  a  ~  we 

16  would  have  met,  we  would  have  talked  and  okay,  this 

17  is  quite  an  extensive  number  of  documents.   What  is  a 

1 8  fairly  reasonable  period  that  we  can  do  the  review  in 

19  and  make  a  reasonable  response? 

20  Q      Well,  I  mean  is  there  some  significance  to 

21  the  date?  For  instance,  why  wouldn't  it  have  been 

22  October  17  or  18  or  November  30,  for  instance? 


1  A      I  would  assume  the  16th  is  close  of 

2  business  Friday,  but  I  don't  know.    I  imagine  it's  a 

3  fiill  week,  but  I'm  not  for  sure. 

4  Q      So  it  was  just  an  attempt  to  gauge  how  much 

5  time  it  would  take.   Was  there  a  focus  on  any  date, 

6  for  instance?  Was  there  a  focus  on  whether  or  not  to 

7  get  this  done  before  the  election  in  November? 

8  MR.  KRAVITZ:    You're  asking  him  based  on 

9  his  own  knowledge?  Because  he  didn't  set  the  date. 

10  MR.  GICALE:    Yes.   Well  ~ 

1 1  THE  WITNESS:    I  don't  recall  that  that  was 

12  actually  said,  hey,  we  want  to  do  this  by  the 

13  election,  but  I'm  sure  a  consideration  was  that  we 

14  would  have  a  fairly  quick  review  so  it  would  be  fair 

15  and  objective  rather  than  stringing  the  thing  out  and 

16  then  find  out  later  on  that  there  might  have  been 

17  something  in  there.   Yeah,  we  were  trying  to  be  fair 

18  and  objective  and  a  week's  period  sounded  fairly 

19  reasonable  and  then  we'd  at  least  have  a  fairly  good 

20  analysis. 

21  BY  MR.  GICALE: 

22  Q      But  you  don't  know  at  this  point  who  came 
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1  up  with  the  date? 

2  A      No. 

3  Q      You  don't  recall? 

4  A      But  I'm  pretty  sure  it  was  a  pretty  good 

5  consensus  that  we  thought  that  would  be  fair  and 

6  reasonable  time  period  that  they  could  do  a  pretty 

7  good  assessment. 

8  Q      Now,  between  --  or  I'm  sorry,  after 

9  September  23,  1992,  did  you  have  any  subsequent 

10  meeting  with  Mr.  Banks's  office  with  respect  to  this 

1 1  referral? 

12  A      Well,  there  would  certainly  have  been 

13  discussions  with  the  AUSA  and  with  Irons  and  then 

14  he  ~  I  know  there  was  some  discussions  before  he 

15  sent  me  a  letter  on  October  16,  so  yeah,  there  would 

16  have  been  discussions,  but  I  don't  know  exact  — 

17  Q      Discussions  between  you  and  Banks? 

18  A      Right. 

19  Q      Or  between  others? 

20  A      Between  me  and  Banks  and  also  between  Irons 

21  and  his  counterpart  in  Banks's  office. 

22 Q      Well,  these  were  discussions  in  Banks's 
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1  office? 

2  A      As  well  as  review.   I  don't  recall  AUSA  but 

3  they  also  had  an  AUSA  involved  in  the  review  during 

4  that  week. 

5  Q      Who  was  that  AUSA?   Do  you  know? 

6  A      I  don't  recall.   I  want  to  say  Dodson,  but 

7  I'm  not  sure  of  that.    Mack  Dodson,  but  I'm  not  sure 

8  of  that. 

9  Q      And  again,  these  discussions,  did  they 

10  occur  in  the  U.S.  Attorney's  office  or  the  FBI  office 

1 1  or  were  they  over  the  phone? 

12  A      I  believe  they  would  be  both  because  that's 

13  I  saw  Banks  weekly.   I  generally  would  see  him,  he'd 

14  either  be  out  to  my  office  or  I'd  be  to  his  office  on 

15  a  weekly  basis.    So  I'm  sure  I  saw  him  personally  and 

16  I'm  sure  there  was  a  phone  conversation,  because  I 

17  knew  he  was  sending  a  letter. 

18  Q      Well,  then  I'm  going  to  show  you  what's 

19  marked  for  identification  as  Exhibit  Number  1000,  a 

20  letter  dated  October  16,  1992  to  Mr.  Don  Pettus 

21  regarding  RTC  referral  number  C0004.    Is  this  the 

22  letter  that  you  were  just  referring  to? 
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1  A      That's  correct.   Yes,  sir. 

2  Q      Now,  how  was  it  that  you  knew  that  you 

3  would  be  receiving  this  letter? 

4  A      I  don't  recall  exactly  but  ~  I  believe 

5  that  he  would  probably  have  indicated  it  in  a 

6  telephone  call  at  the  very  least  that  he  was  going  to 

7  send  a  letter. 

8  Q      I'm  going  to  direct  your  attention  to  the 

9  third  paragraph  in  this  letter,  the  first  sentence. 

10  A      Right.    See,  there  ~  he  was  responding  to 

1 1  the  teletype  that  we  got  on  the  limited  so  ~ 

12  Q      In  that  third  paragraph,  he  indicates  that 

13  the  only  allegations  having  any  credibility  worthy  of 

14  possible  deliberation  for  investigation  exists 

15  against  Mr.  and  Mrs.  McDougal  and  Lisa  Anspaugh;  is 

16  that  correct? 

17  A      That's  correct. 

18  Q      That  was  his  conclusion  at  that  point  in 

19  time  on  October  16,  1992;  is  that  correct? 

20  A      That's  what  he  says  in  that  sentence. 

21  Q      Now,  I'm  also  going  to  direct  your 

22  attention  to  the  second  to  last  paragraph  on  page  2 
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1  of  the  letter,  and  it's  also  referred  to  as  document 

2  number  1001.    Do  you  recall  that  paragraph? 

3  A      Which  one  now? 

4  Q      Starting  "in  due  time,"  second  to  the  last 

5  paragraph  on  page  2. 

6  A      Right,  right.    Okay. 

7  Q      Do  you  recall  that  paragraph  in  the  letter? 

8  A      Yes. 

9  Q      Is  that  paragraph  consistent  with  your 

10  discussions  with  Mr.  Banks? 

11  A      I  believe  so. 

12  Q      So  at  that  point  in  time,  he  indicated  that 

13  he  would  be  happy  to  meet  with  you  to  discuss  the 

14  limited  examination  with  respect  to  these  allegations 

1 5  at  some  ftiture  point  in  time? 

16  A      Right. 

17  Q      So  as  of  October  16,  1992,  what  was  the 

18  status  of  this  investigation  based  on  this  letter  and 

1 9  your  conversations  with  Mr.  Banks? 

20  A      Well,  this  is  -  the  day,  October  16,  is 

21  the  date  that  we're  supposed  to  have  our 

22  recommendation  back  into  headquarters,  telling  them 
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1  what  the  result  of  our  review  is. 

2  Q      I'm  going  to  show  you  ~ 

3  A      So  he  had  obviously  got  some  feedback  on 

4  who  he  had  reviewing  it  as  to  what  was  ~ 

5  Q      And  this  is  his  feedback  to  you  — 

6  A      Right. 

7  Q      ~  in  addition  to  your  discussions  with 

8  him? 

9  A      Right,  right. 

10  Q      Prior  to  that  letter? 

1 1  A      Right. 

12  Q      Now,  as  a  result  of  that  letter  and  your 

13  discussions  with  him,  1  assume  you  had  some 

14  discussions  with  your  staff -- 

15  A      Sure. 

16  Q      ~  with  respect  to  the  letter? 

17  A      Sure. 

1 8  Q      And  as  a  result  of  those  discussions,  the 

19  discussions  with  your  staff,  the  discussions  with 

20  Mr.  Banks  about  this  letter,  did  you  then  have  a  - 

21  was  a  teletype  written  to  go  to  headquarters  with 

22  respect  to  the  investigative  posture  of  this  case? 


1  A      Yes. 

2  Q      I'm  going  to  show  you  what's  marked  for 

3  identification  ~ 

4  A      This  is  the  10-16  one;  right? 

5  Q      Well,  I'll  show  you.    It's  marked  for 

6  identification  as  FBI  526  through  528.    Can  you 

7  identify  this  for  us,  please? 

8  A      Right,  10-16. 

9  Q      What  is  this  document? 

10  A      This  is  a  teletype  that  we  sent  to 

1 1  headquarters  captioned  "James  B.  McDougal,"  telling 

12  them  that  we  did  "conduct  an  extensive  review  of  the 

13  referral  and  all  the  approximately  300  exhibits 

14  furnished  to  USA  by  the  RTC.   USA  concurs  there  is 

15  absolutely  no  factual  basis  to  suggest  criminal 

16  activity  on  the  part  of  any  of  the  individuals  listed 

17  as  witnesses  in  the  referral." 

18  Q      Now,  before  you  go  on  with  the  whole 

19  teletype,  can  I  just  ask  you  some  specific  questions 

20  with  respect  to  some  specific  sentences  in  that 

2 1  communication? 

22  A      Sure. 
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1  Q      With  respect  to  page  2,  the  last  sentence 

2  in  the  top  paragraph,  it's  not  a  full  paragraph,  it's 

3  a  paragraph  that  runs  over  from  the  first  page,  and 

4  this  is  also  document  number  527,  the  last  sentence 

5  starting  with  "the  USA  feels."   Do  you  see  that 

6  sentence? 

7  A      Okay.    "USA  feels  the  limited  data 

8  furnished  may  indicate  criminal  activity"? 

9  Q      Right.    Can  you  read  that  sentence  for  me, 

10  please,  just  to  yourself  for  the  time  being. 

1 1  (Witness  reviewed  the  document.) 

12  A      Right. 

13  Q      Now,  that  sentence  which  indicates  that 

14  U.S.  Attorney  feels  that  there  is  evidence  of 

15  criminal  activity  and  that  there  may  be  some  evidence 

16  of  criminal  activity  on  the  part  of  McDougals  and 

17  Anspaugh,  was  that  ~ 

18  MR.  KRAVITZ:    I'm  going  to  object  to  that 

19  question.   I  think  if  you're  going  to  paraphrase  it, 

20  I  think  you  just  ought  to  read  it  so  it's  accurate. 

21  BY  MR.  GICALE: 

22 Q      That  sentence  states  "the  USA  feels  the 


1  limited  data  furnished  may  indicate  criminal  activity 

2  on  the  part  of  captioned  subjects,  James  and  Susan 

3  McDougal  and  Lisa  Anspaugh."   It  further  states 

4  "however,  USA  is  holding  provision  of  prosecutive 

5  opinion  regarding  those  subjects  in  abeyance." 

6  A      Right. 

7  Q      Is  that  consistent  with  what  you  knew  to  be 

8  Mr.  Banks's  position  and  his  office's  position  on 

9  October  16,  1992  with  respect  to  that  case? 

10  A      Yes,  sir,  as  I  recall. 

11  Q      So  it  was  still  an  open  matter  at  that 

12  point  in  time? 

13  A      Right,  right,  right. 

14  Q      Now  I'm  also  going  to  direct  your  attention 

1 5  to  the  last  sentence  of  that  page,  starting  with  the 

16  word  "while"  where  it  says  "while  the  available 

17  facts." 

18  A      Okay. 

19  Q      Now,  that  sentence  says  "while  the 

20  available  facts  indicate  elements  of  one  or  more 

21  federal  violations  may  exist,  USA  is  considering  the 

22  likelihood  of  proving  such  violations  and  the 
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1  manpower  opportunity  for  other  investigations  of 

2  pursuing  McDougal  a  second  time." 

3  Is  that  consistent  with  what  you  knew  to  be 

4  the  U.S.  Attorney's  position  with  respect  to  this 

5  case  on  October  16,  1992? 

6  A      As  I  recall,  yes. 

7  Q      Then  referring  to  page  3,  document  528,  the 

8  first  full  paragraph  states  the  following: 
"Accordingly,  Little  Rock  remains  in  a 
noninvestigative  posture  regarding  this  matter  and 
will  not  conduct  any  investigation  without  the 
concurrence  of  USA  and  a  positive  prosecutive 
opinion." 

A      Yes. 

Q      Is  that  sentence  consistent  with  what  you 
understood  to  be  the  U.S.  Attorney's  position  and  the 
FBI's  position  with  respect  to  this  case  at  that 
time? 

A      Right.    That's  what  we're  telling 
headquarters. 

Q      Okay.   Now,  what  did  you  mean  by  a 
"noninvestigative  posture"? 
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1  MR.  KRAVITZ:    Can  I  just  --  I'm  sorry,  can 

2  I  just  interrupt  for  a  second? 

3  MR.  GICALE:    Go  ahead. 

4  MR.  KRAVITZ:    My  reading  of  this  paragraph 

5  is  that  it  doesn't  say  anything  about  what  the  U.S. 

6  Attorney's  office  status  is.    It  really  refers  to 

7  what  the  FBI  Little  Rock  office's  status  is. 

8  THE  WITNESS:   That's  what  we're  telling 

9  headquarters,  right. 

10  MR.  KRAVITZ:    I  think  your  question  -- 

1 1  MR.  GICALE:    I  asked  both. 

12  MR.  KRAVITZ:    --  sought  to  sweep  in  both. 

13  THE  WITNESS:    Little  Rock  FBI  remains  in  a 

14  non  --  will  not  conduct  ~  without  the  concurrence  of 

15  USA. 

16  MR.  GICALE:    I  meant  to  ask  both. 

17  MR.  KRAVITZ:    My  only  point  was  I  think  you 

1 8  guys  were  passing  in  the  night.    I  wanted  to  make 

19  sure  that  the  record  wasn't  inaccurate. 

20  BY  MR.  GICALE: 

21  Q      We'll  clarify  it.    With  respect  to  this 

22  paragraph,  was  that  the  position  of  the  U.S. 
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1  Attorney's  office  at  that  point  in  terms  of  whether 

2  it  was  continuing  to  investigate  the  matter  at  that 

3  point  in  time? 

4  A      Yes,  I  believe  so. 

5  Q      And  your  office,  the  Little  Rock  office  of 

6  the  FBI,  was  in  a  noninvestigative  posture  at  that 

7  point  in  time.   Now,  what  did  that  mean, 

8  "noninvestigative  posture"? 

9  A      Certainly  we're  not  going  to  do  anything 

10  overt. 

1 1  Q      But  was  the  case  still  open? 

12  A      I  believe  so.    I'm  not  sure  of  that.   I'd 

13  have  to  check.   When  they  told  us  to  open  the 

14  limited,  the  10-7  said  open  a  limited;  right? 

15  MR.  KRAVITZ:    I  think  that  was  10-9. 

16  THE  WITNESS:    10-9,  thanks.   The  10-9  said 

17  open  a  limited.   And  there's  nothing  on  here  that 

18  says  closed,  so  I've  got  to  believe  that  it  still  is 

19  open. 

20  BY  MR.  GICALE: 

21  Q      Do  you  need  to  look  at  the  10-9? 

22  A      Yes. 
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1  Q      Just  so  I  have  these  in  sequence,  can  you 

2  give  me  ~  I'm  going  to  show  you  again  what's  marked 

3  for  identification  as  document  523  through  525. 

4  A      Limited,  right.   They  told  us  to  do  a 

5  limited.   And  as  I  recall,  we  left  it  open  but  were 

6  not  ~  not  any  overt  or  any  type  investigation  ~  or 

7  any  investigation  that  would  ~ 

8  Q      Well,  without  the  concurrence  of  the  U.S. 

9  Attorney  and  a  positive  prosecutive  opinion;  correct? 

10  A      Right,  right,  right.    How  can  we  find  out? 

11  I'm  sure  ~  can  I  say  something  here,  ask  a 

12  question? 

13  MS.  SIMONTON:    You  can  talk  to  me  off  the 

14  record  if  you  feel  a  need  to  do  so. 

15  THE  WITNESS:    I'm  sure  it's  still  open; 

16  right? 

17  MS.  SIMONTON:   No,  not  with  respect  to  - 

1 8  do  you  want  to  go  off  the  record  and  talk  to  me  for  a 

19  minute? 

20  THE  WITNESS:    Yes. 

21  MR.  KRAVITZ:    Why  don't  we  take  five 

22  minutes  since  we've  been  going  at  it  for  over  an 
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1  hour. 

2  (Recess.) 

3  BY  MR.  GICALE: 

4  Q      I'm  going  show  you  what's  marked  for 

5  identification  ~ 

6  A      Could  I  make  one  comment  — 

7  Q      Yes. 

8  A      ~  on  the  status  of  the  investigation?  In 

9  the  teletype,  it  says  open  a  limited.   I'm  not  sure 

10  where  we  ~  I  want  to  be  careful  here  that  I'm  not 

1 1  misleading  anybody,  on  a  limited  investigation  or 

12  preliminary  or  noninvestigative,  where  we  --  I  don't 

13  want  to  mislead  but  I'm  not  ~  I  don't  want  to  give 

14  the  impression  in  that  teletype  that  it's  closed  and 

15  we're  not  doing  anything  else,  we're  certainly  going 

16  to  follow  it. 

1 7  But  as  far  as  the  actual  status  of  the 

18  case,  was  it  open  pending  in  the  file,  I'm  not  sure, 

19  I'd  have  to  rook  at  some  more  documents.   I  just 

20  don't  want  to  mislead  you. 

21  Q      In  any  event,  you  have  indicated  that  the 

22  teletype  is  consistent  with  your  understanding  that 
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1  it  was  the  noninvestigative  posture. 

2  A      Right. 

3  Q      And  that  investigation  would  not  be 

4  conducted  without  the  concurrence  of  the  U.S. 

5  Attorney  in  a  positive  prosecutive  opinion  at  that 

6  point;  is  that  correct? 

7  A      Right.    But  at  the  same  time  we're  going  to 

8  follow  this,  we're  not  closing  it  and  not  doing 

9  anything  further,  I  want  to  make  that  clear.   We're 

10  certainly  going  to  follow  it  with  the  U.S.  Attorney. 

11  Q      I'm  going  to  show  you  also  what's  marked 

12  for  identification  as  document  1032.    Unfortunately, 

13  there's  no  date  on  this  document.   It  says  "James 

14  McDougal  et  al.,  unsub  Madison  Guaranty  Savings  and 

15  Loan."   Are  you  familiar  with  this  document?  And  I 

16  notice  at  the  bottom  there  are  the  initials  KBK.    I 

17  guess  would  that  be  Kubic? 

18  A      074  KBK.    This  looks  to  me  again  like  a 

19  notice  made  at  headquarters  that  we  don't  see; 

20  right? 

21  Q      Okay.   So  that's  not  something  that  would 

22  have  been  prepared  — 
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1  A      No,  this  looks  to  me  like  it  was  prepared 

2  at  headquarters  strictly  for  headquarters 

3  Jdissemination. 

4  (Mr.  Ben-Veniste  left  the  deposition.) 

5  Q      Now,  after  sending  that  teletype  out  and 

6  indicating  that  you  were  in  a  noninvestigative 

7  po^re,  or  your  office  was  in  a  noninvestigative 

8  posture,  what,  if  anything,  do  you  recall  being  done 

9  with  respect  to  this  case  between  that  time,  October 

10  16,  1992  and  the  time  that  you  left  the  office  on 

11  January  1,  1993? 

12  A      Okay.    I  think  it's  relevant  to  this 

1 3  question  that  I  found  out  around  the  20th  of  October 

14  that  I  was  being  transferred  as  agent  in  charge  in 

15  Kansas  City. 

16  Q      Being  transferred  to  be  -- 

17  A      To  be  agent  in  charge. 

18  Q      Right. 

19  A      On  or  about  the  20th  of  October,  I  actually 

20  went  up  and  talked  to  the  office  because  the  SAC 

21  there  had  already  gone.   He  retired.   So  I  did  -  I 

22  did  go  up  and  speak  to  the  office  — 


1  Q      The  Kansas  City  office? 

2  A      The  Kansas  City  office  ~  on  or  about  the 

3  20th  of  October,  and  I  made  some  visits.   Although  I 

4  was  still  in  charge  of  Little  Rock,  my  focus  was  now 

5  beginning  to  switch  to  Kansas  City,  and  I  was  ~  I 

6  don't  know  how  many  visits  I  made  up  there  before  I 

7  actually  reported  and  left  Little  Rock  at  the  end  of 

8  the  year,  but  my  focus  was  now  switching  to  the 

9  Kansas  City  office,  which  was  my  main  mission. 

10  Q      Now,  did  you  have  anything  else  to  do  with 

1 1  this  referral  then,  this  criminal  refenal,  between 

12  that  time,  then,  and  the  time  you  formally  left  the 

13  office  in  January  of  1993,  if  you  can  recall? 

14  A      I'm  sure  there  was  some  discussion,  and  I 

15  believe  there  was  another  memo. 

16  Q      Well,  I'm  going  to  show  you  what's  marked 

17  for  identification  as  FBI  1077,  a  letter  dated 

18  December  15,  1992  to  Jean  Lewis  from  Don  Pettus. 

19  Would  that  be  the  document  you're  referring  to? 

20  A      It  could  be.   And  again,  just  our 

21  procedure,  all  of  our  letters  go  out  basically  with 

22  the  SAC.    I  don't  believe  I  signed  this  out,  but  I 
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1  might  have.   I'd  have  to  --  but  --  I  can't  tell  by 

2  this  who  signed  it  out  is  what  I'm  saying.   So  that 

3  would  have  been  a  normal  follow-up. 

4  Q      Okay.    And  just  for  the  record,  this  is  a 

5  letter  acknowledging  receipt  of  the  criminal  referral 

6  C0004;  correct? 

7  A      Right. 

8  Q      And  indicating  to  Ms.  Lewis  that  any 

9  inquiry  from  her  agency  should  be  directed  to  ~ 

10  A      To  the  U.S.  Attorney's  office,  right. 

1 1  Q      That  would  have  been  Floyd  Mack  Dodson  at 

12  that  office  at  that  time;  is  that  correct? 

13  A      That's  correct,  right.   He  was  the  chief 

14  assistant,  number  one  chief  assistant. 

1 5  Q      Now,  do  you  recall  having  anything  else  to 

16  do  with  this  referral  between  ~ 

17  A      No. 

18  Q      --  the  time  of  the  October  16,  1992  letter 

19  from  Banks  to  you  and  the  teletype  from  you  to 

20  headquarters  and  the  time  you  left? 

21  A      We  have  every  year,  and  I  don't  recall  the 

22  exact  date,  I  believe  it  was  in  November,  we  have 
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1  what  we  call  ~  most  offices  have  what  we  call  an 

2  annual  priorities  conference  where  all  the 

3  supervisors,  the  RAs,  come  in  and  we  go  through  our 

4  cases,  our  main  cases  and  our  resource  needs  for  the 

5  forthcoming  year  and  basically  set  our  goals  and 

6  objectives. 

7  The  new  SAC  came  to  that  conference, 

8  Satkowski,  and  I  would  assume  we  discussed  it 

9  somewhat  there.   Whitehead  would  have  been  there,  of 

10  course,  and  all  the  supervisors.   There  would  have 

11  probably  been  12,  15  people. 

12  Q      That  would  have  been  November  of  1992? 

13  A      That  was  sometime  in  November. 

14  Q      And  where  would  that  meeting  have  been? 

15  A      It  would  have  been  in  Arkansas,  Hot 

16  Springs. 

17  Q      Where  you  would  have  discussed  this? 

18  A      I'm  sure  we  would  have  --  I'm  certain  we 

19  would  have. 

20  Q      This  as  well  as  other  cases,  I  take  it? 

21  A      Oh,  yeah,  all  the  major  cases  in  the 

22  office,  all  the  cases  that  have  interest  to  the 
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1  supervisors.   The  referrals  would  have  been 

2  discussed,  from  the  RTC.    And  I've  got  to  believe 

3  that  was  mentioned. 

4  Q      Now,  did  you  have  any  further  conversations 

5  with  U.S.  Attorney  Banks  or  anyone  else  in  the  U.S. 

6  Attorney's  office  with  respect  to  this  case  between 

7  October  16,  1992  and  the  time  that  you  left  in 

8  January  of  1993? 

9  A      It's  possible,  but  I  don't  specifically 

10  recall,  because  he  knows  I've  been  transferred  to  -- 

1 1  but  1  just  don't  recall. 

12  Q      Now,  were  you  aware  at  some  point  in  time 

13  subsequent  to  receiving  the  referral  in  September  of 

14  1992  and  when  you  left  in  January  of  1992  that 

15  Mr.  Banks  was  considering  recusing  himself  or  his 

1 6  office  from  ftirther  pursuing  this  case? 

1 7  A      You  mean  that  he  had  told  me  ~  I  just 

18  don't  recall. 

19  Q      Did  it  come  up  in  the  September  23,  1992 

20  meeting? 

21  A      Not  that  1  recall. 

22 Q      Did  it  come  up  at  any  subsequent  meetings 


1  that  you  had  with  him? 

2  A      I  don't  recall  it. 

3  Q      Did  it  come  up  in  any  subsequent  meetings 

4  with  any  members  of  his  staff  or  members  of  your 

5  staff? 

6  A      I  just  don't  recall. 

7  Q      Did  you  become  aware  of  the  fact  that  he 

8  had  requested  to  be  recused  or  his  office  recused 

9  from  the  Madison  criminal  referral  C0004? 

10  A      Well,  after  I  was  in  Kansas  City,  there  was 

1 1  some  press  releases  and  so  forth  that  his  successor 

12  asked  to  be  recused,  but  1  don't  believe  I  ~  I  don't 

13  believe  ~  1  don't  specifically  recall  that  he  had 

14  asked,  but  I  could  be  wrong. 

15  Q      But  you  don't  recall  discussing  it  with 

16  him? 

17  A      I  don't  recall. 

18  Q      Or  with  any  of  your  staff? 

19  A      No.   And  it  could  have  happened.  And  like 

20  1  say,  my  focus  in  later  October  switched  to  Kansas 

21  City,  and  it  could  have  happened,  but  I  don't  recall 

22  it. 
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1  Q      Now,  at  this  point  in  time,  do  you  know  who 

2  Mr.  Irons's  primary  contact  at  the  RTC  was  with 

3  respect  to  this  referral?  And  I'm  talking  about 

4  September  1992.    Well,  actually  August  1992  through 

5  January  '93  when  you  left. 

6  A      You  mean  the  individual  that  he  ~ 

7  Q      Yes. 

8  A      It  was  either  lorio  or  Lewis.   I  believe  he 

9  was  actually  talking  to  Lewis. 

10  Q      By  Lewis,  you  mean  Jean  Lewis? 

1 1  A      Yes.    I  believe  she  had  responsibility  for 

12  our  area.   I  do  recall  that. 

13  Q      Now,  did  you  or  anyone  in  your  office  have 

14  contacts  with  Webster  Hubbell  regarding  this  criminal 

15  referral  C0004? 

16  A      No,  sir,  not  to  my  knowledge. 

17  Q      Do  you  know  Mr.  Hubbell? 

18  A      No. 

19  Q      Have  you  ever  met  Mr.  Hubbell? 

20  A      Not  to  my  knowledge. 

2 1  Q      Now,  do  you  know  Paula  Casey? 

22  A      No. 
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1  Q      Have  you  ever  met  Paula  Casey? 

2  A      No,  not  to  my  knowledge.   I  don't  think  I 

3  ever  met  her. 

4  Q      Did  you  have  any  discussions  with  the  White 

5  House  with  respect  to  this  referral? 

6  A      No,  sir. 

7  Q      Now,  starting  in  January  1 993  when  you 

8  assumed  your  responsibilities  for  the  Kansas  City 

9  office,  then  would  I  be  correct  in  stating  that  your 

1 0  contact  with  this  case  was  over? 

1 1  A      Would  have  terminated,  right.    I  would  have 

12  had  no  further  contact  once  I  officially  reported  to 

13  Kansas  City. 

14  Q      And  responsibility  for  this  case  was 

15  concluded? 

16  A      Right,  that's  correct,  right.   Now,  and  I 

17  don't  want  to  mislead  you,  Little  Rock  ran  it,  and 

18  there  were  some  documents  to  be  reviewed  ~  should 

19  I  -- 

20  MS.  SIMONTON:    Go  ahead. 

21  BY  MR.  GICALE: 

22  Q      Have  you  have  ~  if  you  have  some 
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1  supplement. 

2  A      A  group  came  up  from  Little  Rock  and 

3  utilized  a  portion  of  the  Kansas  City  office  to  Xerox 

4  and  review  some  RTC  documents.   I  had  nothing  to  do 

5  with  running  it.    1  just  made  available  the  room  and 

6  that  type  of  thing.    I  had  no  operational 

7  responsibility  and  really  no  knowledge  of  what  they 

8  were  doing.    And  that  was  because  the  records  were  up 

9  there  and  they  wanted  a  secure  place  to  review  them, 

10  and  we  made  that  available  for  them.   People  came  up 

1 1  from  Little  Rock  that  I  knew  but  1  had  no  operational 

12  responsibility.   It  was  run  by  Little  Rock  office 

13  personnel. 

14  Q      So  whatever  happened  with  respect  to  the 

15  Hale  case  or  the  second  set  of  criminal  referrals, 

16  you  were  not  involved  in  that,  those  things? 

17  A      No,  sir,  no. 

18  Q      Did  you  or  anyone  in  your  office  have  any 

19  contacts  with  any  present  or  former  employee  of  the 

20  White  House  relating  to  this  criminal  referral? 

21  A      No. 

22 Q      Do  you  have  any  personal  knowledge  of 
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1  contacts  between  any  member  of  the  FBI  and  the  White 

2  House  regarding  the  criminal  referral? 

3  A      No. 

4  Q      Did  you  have  any  conversations  with  any 

5  persons  listed  as  targets  or  witnesses  of  criminal 

6  referral  C0004  about  the  referral,  including  James 

7  McDougal,  Susan  McDougal,  Lisa  Anspaugh,  Jim  Guy 

8  Tucker,  Steven  Smith,  then  Governor  Bill  Clinton  and 

9  his  wife,  Hillary  Clinton? 

10  A      No,  sir. 

1 1  Q      Did  any  of  these  people  attempt  to  contact 

12  you  at  any  time  with  respect  to  this  referral? 

13  A      No,  sir. 

14  Q      Do  you  have  any  knowledge  of  any  improper 

1 5  handling  within  the  FBI  or  Department  of  Justice  with 

16  respect  to  this  criminal  referral? 

17  A      No,  sir. 

18  Q      Do  you  have  any  knowledge  of  information 

19  relating  to  the  RTC  criminal  referrals  being  shared 

20  with  individuals  other  than  employees  of  the 

21  Department  of  Justice,  the  FBI  or  the  RTC? 

22  A      No,  sir. 
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1  Q      Do  you  have  any  other  relevant  information? 

2  A      I  don't  believe  so.    That  was  fairly 

3  extensive. 

4  Q      That  was  pretty  broad. 

5  MR.  SGRO:    Off  the  record. 

6  (Discussion  off  the  record.) 

7  MR.  GICALE:    I  believe  that  is  all  I  have 

8  at  this  point.    Off  the  record. 
(Discussion  off  the  record.) 
(Whereupon,  at  12:55  p.m.,  the  deposition 

was  recessed,  to  be  reconvened  at  2:00  p.m.  this  same 
day.) 
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1  AFTERNOON  SESSION  (2:02  p.m.) 

2  Whereupon, 

3  DON  K.  PETTUS 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  fiirther  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  GICALE: 

8  Q      I  have  a  few  other  questions  with  respect 
to  two  other  documents,  and  I  wanted  to  finish  that 
off  before  we  proceeded. 

Just  to  remind  you,  Mr.  Pettus,  you're 
under  oath.    We've  just  taken  a  break  and  you've 
returned  from  lunch. 

I  would  like  to  show  you  what's  marked  for 
identification  as  FBI  3386.   Now,  this  is  a  log,  a 
director's  log  dated  September  25,  1992.    It's  a 
Friday. 

Are  you  familiar  with  this  log,  by  any 
chance? 

A      No.    I  assume  that  it's  a  log  that  they 
keep  of  who  visits  the  director,  but  I  never  was 
aware  of  how  they  kept  it  or  so  forth. 
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1  Q      Well,  on  it  your  name  is  on  this  item, 

2  eight  spaces  up  from  the  bottom.    It  indicates  your 

3  name  there. 

4  A      Right,  right. 

5  Q      Now,  do  you  recall  whether  or  not  you  had  a 

6  conversation  with  the  director  or  meeting  with  the 

7  director  on  that  date  at  that  time? 

8  MR.  KRAVITZ:    Can  we  establish  for  the 

9  record  what  the  date  is? 

10  BY  MR.  GICALE: 

11  Q      I  thought  we  said  that.    September  25, 

12  1995. 

13  A      I  don't  recall  ~  I'm  sure  I  met  with  him, 

14  no  question  about  that.   There's  two  areas  that  ~  I 

15  was  on  what  they  call  the  SAC's  advisory  committee 

16  and  we  met  with  him  on  a  regular  basis. 

1 7  Q      Who  was  the  director  at  that  time? 

18  A      Sessions,  Director  Sessions.   I'd  have  to 

19  find  more  information  to  know  exactly  what  it  was 

20  about,  but  it  could  have  been  in  relation  to  the 

21  possibility  of  Kansas  City  opening  up.    It  would  have 

22  been  that  or  the  director's  SAC  advisory  committee  or 


1  I  just  ~  that  would  have  been  the  logical  areas. 

2  Q      Now,  this  meeting,  this  date,  this  is  two 

3  days  subsequent  to  your  meeting  with  Charles  Banks 

4  regarding  the  criminal  referral  C0004. 

5  A      I'm  certain  it  had  nothing  to  do  with  that. 

6  Q      You  did  not  have  any  discussions  with  the 

7  director  with  respect  to  that  referral  in  that 

8  meeting? 

9  A      I  would  ~  I'm  almost  positive  that  it 

10  would  not  have  been  that,  because  that  would  have 

1 1  been  discussed  at  a  lower  level  and  they  would  take 

12  it  up  with  him. 

13  Q      Did  you  ever  have  any  discussions  with  the 

14  director  on  that  RTC  referral  - 

15  A      Absolutely  not,  no,  no. 

16  Q      ~  that  we  had  talked  about  earlier  with 

17  respect  to  Madison  and  Whitewater? 

18  A      No. 

19  Q      Now  I'm  also  going  to  show  you  a  log  and 

20  it's  marked  FBI  3388. 

21  A      If  I  was  guessing,  I  would  say  this  was 

22  about  Kansas  City,  but  I  just  don't  recall. 
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1  Q      When  you  say  this  is,  the  September  25, 

2  1992? 

3  A      Right. 

4  Q      The  upcoming  opening  in  Kansas  City,  is 

5  that  what  you're  talking  about? 

6  A      Right,  right,  right. 

7  Q      Document  number  3388  is  another  log  dated 

8  December  7,  1992,  and  I'm  directing  your  attention 

9  six  lines  down  to  a  10:40  either  phone  call  or 

10  meeting. 

11  A      10:40  a.m.  on  December  7. 

12  Q      Right.   Now,  do  you  recall  meeting  the 

13  director  on  that  date  or  talking  to  the  director  on 

14  that  date? 

15  A      Well,  I'm  sure  I  did.    It  says  here,  "saw 

16  director";  right? 

17  Q      Right. 

18  A      That  is  probably  the  —  once  we're  named 

19  and  before  we  formally  go  to  the  field  office,  we 

20  have  routine  visits  with  all  the  headquarters 

2 1  executives,  including  the  director,  to  give  us 

22  briefings,  what  they  expect  out  of  that  office  and 


76 


1  that  type  of  thing.    I  believe  that's  what  it  was. 

2  That  would  have  been  about  the  time  period. 

3  Q      At  the  time  you  received  these  briefings, 

4  do  you  also  submit  some  kind  of  summary  or  briefing 

5  to  your  successor  or  to  the  director  about  pending 

6  cases  in  your  jurisdiction? 

7  A      In  the  new  office? 

8  Q      Well,  in  the  old  office. 

9  A      No. 

10  Q      Well,  on  this  date,  did  you  discuss  with 

1 1  the  director  the  Madison/Whitewater  criminal 

12  referral? 

13  A      I'm  fairly  certain  I  would  not  have.   I'm 

14  sure  this  is  just  a  preliminary  to  go  on  to  Kansas 

15  City  or  something  to  do  with  the  agents  advisory 

16  group,  and  I  believe  it's  the  last  ~  the  rounds  at 

17  headquarters.   I  could  check  that,  but  I  believe 

18  that's  the  rounds  at  headquarters. 

19  Can  we  go  off  the  record  a  minute? 

20  MR.  GICALE:    Yes. 

21  (Discussion  off  the  record.) 

22  BY  MR.  GICALE: 
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1  Q      Then  directing  your  attention  again  to 

2  December  7,  1992,  did  you  discuss  with  the  director 

3  the  RTC  criminal  referral  C0004  with  respect  to 

4  Whitewater/Madison? 

5  A      I'm  certain  we  didn't. 

6  Q      Or  the  McDougals? 

7  A      I'm  certain  we  didn't  and  I'm  fairly 

8  certain  that's  about  going  to  Kansas  City. 

9  Q      Earlier  I  said  Whitewater  and  Madison.   I 

10  mean  at  that  stage,  just  so  it's  clear,  the  referral 

1 1  I  was  talking  about  on  September  25,  1992  and  later 

12  on  December  7,  1992  is  criminal  referral  C0004,  which 

13  is  the  one  we  discussed  before  the  lunch  break; 

14  correct? 

15  A      Right. 

16  Q      And  you  did  not  discuss  that  with  the 

17  director? 

18  A      I'm  certain  I  didn't. 

19  Q      Certain  you  did  not? 

20  A      Right. 

21  Q      Now,  just  a  couple  of  brief  questions. 

22  Robert  Satkowski,  is  he  still  the  agent  in  charge  in 


1  Little  Rock? 

2  A      No,  he  required  sometime  in  July,  I  want  to 

3  say.   He  is  retired.   He's  definitely  retired  this 

4  year,  in  the  summer,  I  believe,  is  when  it  was.    1 

5  don't  know  the  exact  date,  but  I  want  to  say  July. 

6  He  is  still  in  Arkansas  but  he  is  retired. 

7  Q      And  earlier  I  asked  for  your  business 

8  address.   Do  you  have  a  business  phone  number? 

9  A      501-374-3713. 

10  Q      And  what  kind  of  a  business  is  that? 

11  A      That's  contract  security,  Guardsmark, 

12  national  company. 

13  MR.  GICALE:    I  have  nothing  further  at  this 

14  point. 

15  EXAMINATION 

16  BY  MR.  KRAVITZ: 

17  Q      Mr.  Pettus,  I'm  going  to  ask  you  some 

18  follow-up  questions  relating  to  some  of  the  areas 

19  that  Mr.  Gicale  already  asked  you  about,  and  I  think 

20  I  may  ask  you  about  some  additional  areas  as  well. 

21  I  want  to  start  just  by  get  a  little  bit 

22  more  information  about  your  personal  employment 
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1  background.   You  testified  that  you  were  the  SAC  in 

2  the  FBI's  Little  Rock  field  office  from  the  beginning 

3  of  1986  until  the  end  of  1992. 

4  A      That's  correct. 

5  Q      What's  your  FBI  employment  record  during 

6  the  pre- 1986  period? 

7  A      I  came  in  the  Bureau  in  1963  right  out  of 

8  law  school.   My  first  office  was  Detroit.   After 

9  about  a  year  there  I  went  to  New  Jersey,  spent 

10  several  years  in  New  Jersey  and  I  was  working 

1 1  organized  crime,  foreign  counterintelligence,  general 

12  criminal  matters.   I  became  a  supervisor  and  was 

13  transferred  to  headquarters. 

14  Q      When  was  that? 

15  A      In  1975. 

16  Q      That  was  when  you  became  a  supervisor? 

17  A      At  headquarters.  No,  I  became  a  supervisor 

18  in  Little  Rock  around  '71. 

19  Q      You  mean  in  New  Jersey? 

20  A      Right,  right.    I'm  sorry.    Right,  in  New 

21  Jersey  in  '71,  around  '71.    All  of  my  investigative 

22  career  I  worked  organized  crime,  criminal  cases,  and 


1  then  they  made  me  supervisor  on  the  foreign 

2  counterintelligence  work. 

3  Q      And  then  you  say  you  moved  to  headquarters 

4  in  ~ 

5  A      In  the  foreign  counterintelligence  section, 

6  right. 

7  Q      That  was  in  1975? 

8  A      As  a  supervisor,  right. 

9  Q      How  long  did  you  stay  there? 

10  A      Spent  about  three  --  I  came  here  '75,  went 

1 1  on  the  inspection  staff  for  I  guess  six  months,  came 

12  back  as  what  we  call  a  unit  chief  in  the  budget 

13  section.   Then  I  went  to  New  York  as  assistant  agent 

14  in  charge  of  the  counterintelligence  division. 

15  Q      When  was  that? 

16  A      That  would  have  been  '80,  '79  or  '80. 

17  Q      That  would  have  been  an  ASAC? 

18  A      Right.    Spent  about  1  guess  a  year  —  wait 

19  a  minute  now.    I'm  losing  track  of  my  time. 

20  Q      You  only  have  six  more  years  to  account 

21  for. 

22  A      I  spent  about  a  year  and  a  half  in 
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1  New  York,  came  back  here  as  section  chief  in  charge 

2  of  the  budget  section  for  foreign 

3  counterintelligence. 

4  Q      When  you  say  you  came  back  here,  do  you 

5  mean  D.C.? 

6  A      Right,  right,  headquarters. 

7  Q      That  would  be  1981  or  1982? 

8  A      I  believe  I  went  to  New  York  in  '78  and 

9  came  back  in  '80.    I'm  not  sure  there.   Maybe  ~ 

10  maybe  I  went  in  '80  and  came  back  in  '81.    I'm  not 

1 1  sure  of  that.   It's  in  that  time  span.   I  spent  the 

12  rest  of  the  year  and  a  half  in  New  York,  came  back 

1 3  here  as  branch  chief  or  section  chief  in  the  budget 

14  administrative  side,  foreign  counterintelligence. 

15  There  was  three  sections. 

16  I'd  been  there  about  six  months  and  they 

17  moved  me  over  to  the  operations  section  which  they 

18  called  at  that  time  everything  but  the  Soviets,  the 

19  rest  of  the  world.    This  is  a  period  when  we're 

20  putting  spies  in  jail  and  they  wanted  somebody  with 

21  criminal  experience.  And  I  stayed  in  that  position 

22  until  I  got  transferred  to  Little  Rock  in  1986. 


1  Q      Do  you  have  any  experience  investigating 

2  financial  fraud? 

3  A      I  would  say  not  personally,  but  I've  been 

4  involved  in  New  Jersey,  a  lot  of  our  organized  crime 

5  cases  spun  over  in  political  corruption  and  fraud,  so 

6  I've  had  a  lot  of  exposure  to  it.    I  didn't  actually 

7  investigate  it  but  I've  certainly  had  ~  I've  had 

8  exposure  to  it. 

9  Q      And  you  felt  at  least  as  of  early  ~  as  of 

10  the  early  1990s  you  felt  as  if  you  understood  the 

1 1  various  investigative  issues  that  would  arise  in 

12  investigations  relating  to  financial  fraud  cases? 

1 3  A      Right.    I  certainly  knew  the  focus  and 

14  could  get  —  had  enough  knowledge  to  get  the  right 

15  people  to  run  it. 

16  Q      Did  you  understand  the  process  by  which  the 

17  FBI  sought  to  prioritize  its  resources  among  various 

18  potential  financial  fraud  cases? 

19  A      I  did,  right.   As  a  matter  of  fact,  in  the 

20  office,  and  this  is  something  we  started  back  around 

21  '85,  we  had  ~  we  brought  all  the  supervisors  into 

22  an  office  and  in  the  beginning  of  the  year  set  our 
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1  priorities  for  the  forthcoming  here,  white-collar 

2  crime,  drugs,  which  was  heavy  focus  in  that  period, 

3  and  the  general  criminal  programs  and  how  we  would 

4  allocate  our  resources  in  those  major  cases  that  we 

5  would  focus  on. 

6  Q      You  said  1985.    That's  while  you  were  still 

7  at  headquarters? 

8  A      Just  after.    '96  would  have  been  the  first 

9  one,  when  I  got  to  Little  Rock. 

10  Q      '86? 

1 1  A      Pardon? 

12  Q      You  said  '96. 

13  A      Oh,  I  meant  '86,  right. 

14  Q      Getting  ahead  of  yourself  there. 

15  A      '86,  right. 

16  Q      Why  don't  we  just  for  the  record,  so  it's 

17  clear,  is  it  true  what  you  just  said,  is  that  shortly 

18  after  you  arrived  in  Little  Rock  in  1986,  you  held 

19  periodic  meetings  with  your  supervisors  to  set 

20  priorities  for  the  Little  Rock  FBI  field  office? 

21  A      And  we  would  actually  have  a  two-day 

22  conference  where  we  developed  our  priorities  and  set 


1  our  goals  and  objectives  for  the  forthcoming  here. 

2  Q      Which  supervisors  attended  that  two-day 

3  conference? 

4  A      All  the  supervisors  in  the  office,  all  the 

5  major  programs,  they  would  all  be  there.   The 

6  assistant  agent  in  charge  would  be  there. 

7  Q      So  within  the  Little  Rock  FBI  field  office, 

8  there  is  one  special  agent  in  charge,  and  that  was 

9  you? 

10  A      That's  correct. 

1 1  Q      And  how  many  assistant  special  agents  in 

12  charge? 

13  A      One. 

14  Q      And  who  was  that  as  of  1986?   Was  that 

15  Mr.  Whitehead? 

16  A      No,  it  was  not  Mr.  Whitehead.  Mr.  Kelly 

17  was  there  the  first  three  months  1  was  there.   He 

18  retired.   Then  Bill  Ball  came  in  as  the  assistant 

19  agent  in  charge,  who  just  retired  here  as  an 

20  assistant  director,  and  then  Mr.  Whitehead  succeeded 

21  Mr.  Ball.   I  want  to  say  Ball  was  there  about  two 

22  years. 
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1  Q      So  Whitehead  would  have  come  in  in  the  late 

2  1980s? 

3  A      Right. 

4  Q      And  then  who  is  ~  what  positions  are 

5  beneath  the  assistant  special  agent  in  charge? 

6  A      You  have  what  we  call  squad  supervisors. 

7  Typically  they  will  have  10  to  14  agents,  and  they 

8  will  handle  the  various  criminal  ~  the  various 

9  programs.   One  basically  would  handle  white-collar 

10  crime,  one  would  handle  drugs,  one  would  handle 

1 1  general  criminal. 

12  Q      How  many  squad  supervisors? 

13  A      I  believe  when  I  left  we  had  three  in 

14  Little  Rock  and  one  at  Western  District,  which  was  up 

15  in  Fort  Smith. 

16  Q      And  each  of  the  squad  supervisors  you  say 

17  would  have  12  or  14  agents  working  for  him  or  her? 

18  A      Yes,  sir. 

19  Q      Now,  as  of  early  19  --  the  early  1990s,  say 

20  1991,  '92,  who  was  the  squad  supervisor  for  financial 

21  crimes? 

22 A      The  last  —  Steve  Irons  was  the  supervisor, 


1  he  succeeded  Larry  Deaton,  who  I  moved  over  to  the 

2  general  criminal  squad.   I  believe  that  happened 

3  right  around  1990,  but  I'm  not  sure. 

4  Q      As  of  the  time  the  criminal  referral  came 

5  in? 

6  A      It  was  Steve  Irons. 

7  Q      Just  so  the  record  is  clear,  as  of  the  time 

8  that  the  criminal  referral  came  in  at  the  beginning 

9  of  September  1992,  Steve  -- 

10  A      Definitely  Steve  Irons. 

11  Q      —  Steve  Irons  was  the  squad  supervisor  for 

12  financial  crimes? 

13  A      Right,  right. 

14  Q      Let  me  just,  I  apologize  for  appearing  to 

15  be  a  bore.   It's  just  a  lot  of  times  you're  going  to 

16  know  what  my  question  is  before  I  finish  it,  but  it 

17  ends  up  being  meaningful  for  the  record  only  if  1 

18  actually  finish  it. 

19  It  makes  it  seem  less  like  a  conversation 

20  and  more  like  an  interrogation.   I  apologize  for 

21  that.    It's  not  intended  that  way. 

22  What  was  your  typical  working  relationship 
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1  with  Mr.  Irons  while  he  was  squad  supervisor  for 

2  financial  crimes  and  you  were  the  special  agent  in 

3  charge  in  Little  Rock? 

4  A      Well,  I  selected  him  as  supervisor  and 

5  recommended  him  because  of  his  background.   He  had 

6  had  extensive  experience  in  Philadelphia,  he  had  done 

7  a  good  job  in  Little  Rock  and  on  some  complicated 

8  cases.  As  I  recall  he  was  a  CPA  and  he  had  a  very 

9  good  knowledge  of  complicated  cases  in  a  major 

10  office,  as  well  as  doing  a  good  job  in  Little  Rock, 

1 1  which  is  a  smaller  office. 

12  Q      How  many  years  of  experience  investigating 

13  financial  crimes  had  Mr.  Irons  had  before  you 

14  appointed  him  squad  supervisor,  approximately? 

15  A      I  believe  six  or  eight,  but  I'm  not 

16  absolutely  certain,  but  I  believe  six  to  eight  years. 

17  Q      In  your  opinion,  did  Mr.  Irons  have  good 

18  judgment  in  terms  of  being  able  to  identify  cases 

19  that  were  worthy  or  more  worthy  of  prosecution  than 

20  other  cases? 

21  A      Yes,  sir. 

22 Q      In  your  opinion,  was  Mr.  Irons  an  effective 
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1  supervisor  in  terms  of  setting  the  FBI  Little  Rock 

2  office's  priorities  among  the  various  cases  that  it 

3  was  considering  investigating? 

4  A      I  think  he  did  a  reasonably  good  job.   He 

5  was  relatively  new,  but  yeah,  he  did  a  good  job. 

6  Q      How  often  did  you  actually  communicate  with 

7  Mr.  Irons  about  specific  cases  while  he  was  the  squad 

8  supervisor  and  you  were  the  special  agent  in  charge? 

9  A      Well,  that's  a  small  office.   I  think  I 

10  indicated  earlier  there's  approximately  100  people, 

1 1  roughly  60  of  them  agents,  so  you  have  an  open  door 

12  policy,  particularly  with  your  supervisors.    He  could 

13  come  in  at  any  time  and  discuss  an  issue.   I  make  a 

14  point  of  visiting  the  squads  during  the  course  of  the 

15  day  to  ask  them  if  there  was  any  issues  or  anything, 

16  and  typically  we  would  have  a  squad  supervisors 

17  conference  once  a  week. 

18  .  Q      But  you  spoke  with  Mr.  Irons  daily,  then? 

19  A      On  a  regular  basis. 

20  Q      Now,  who  were  the  people  at  FBI 

21  headquarters  you  dealt  with  on  a  regular  basis  while 

22  you  were  SAC  in  Little  Rock? 
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1  A      I  had  a  little  different  role  there,  and  I 

2  think  1  got  ~  at  that  time  there  was  director  SAC 

3  advisory  committee,  which  was  five  SACs.    We  met  with 

4  the  director  on  issues  of  national  policy,  not 

5  individual  cases,  these  were  primarily  issues  of 

6  national  impact,  and  made  recommendations  to  him. 

7  So  we  met  with  him  on  a  fairly  regular 

8  basis.   And  generally  when  we  would  come  back  to  meet 

9  with  him,  we  would  also  touch  base  with  the  assistant 

10  directors,  particularly  the  key  ones  in  that  would  be 

1 1  the  criminal  investigative  division  and  the  foreign 

12  counterintelligence  division,  and  we  may  touch  base 

13  with  some  of  the  training  division  assistant 

14  directors  if  there  was  an  issue  that  we  felt  was 

1 5  appropriate  or  something  like  that. 

16  Q      Who  was  the  assistant  director  for  criminal 

17  investigations  back  in  1 992? 

18  A      Larry  Potts. 

19  Q      And  the  assistant  director  for  criminal 

20  investigations,  is  that  directly  beneath  the  deputy 

21  director  or  the  assistant  director  of  the  FBI? 

22 A      It  would  be  right  below  —  at  that  time, 


1  I'm  certain  it  was  below  the  deputy  director. 

2  Q      Now,  who  were  the  people  at  FBI 

3  headquarters  that  a  squad  supervisor  like  Mr.  Irons 

4  would  deal  with  or  have  communications  with  on  a 

5  regular  basis? 

6  A      He  would  normally  deal  with  the  counterpart 

7  who  would  be  called  a  supervisor  on  a  white-collar 

8  crime  unit  at  FBI  headquarters.  At  headquarters 

9  there  are  sections  which  handle  ~  say  there's  a 

10  white-collar  crime  section.   There  may  be  three 

1 1  units,  there  may  be  four  or  five  units.   And  each  of 

12  those  units  have  various  areas  of  responsibility 

13  within  the  white-collar  crime  program.   There  might 

14  be  one  on  public  corruption,  might  be  one  on  failed 

15  financial  institutions. 

16  There's  a  unit  chief  in  charge  of  each  unit 

17  and  below  him  or  her  may  be  two  or  three 

18  supervisors.    Irons  would  report  generally  to  that 

19  supervisor,  one  of  those  supervisors. 

20  Q      Do  you  know  who  that  supervisor  was  or 

21  those  supervisors  were  as  of  the  fall  of  1992? 

22  A      I  believe  in  this  area  it  was  Kendrick. 
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1  Q      Now,  would  Kendrick  be  above  Mr.  Irons  in 

2  the  FBI  hierarchy,  or  does  no  one  know  the  answer  to 

3  that  question? 

4  A      In  general,  I'd  say  yes,  but  their  pay  base 

5  and  everything  is  the  same,  but  I  think  he  would 

6  be  ~  Mr.  Irons  might  say  different  but  I  would  say 

7  Kendrick  would  be  perceived  as  being  from 

8  headquarters  and  therefore  he'd  rank  above  Irons. 

9  Q      What  position  did  Fred  Verinder  have? 

10  A      Okay.   He  was  the  assistant  director  in  the 

1 1  criminal  investigative  division  for  I  believe  the 

12  white-collar  crime  program. 

13  MS.  SIMONTON:    Off  the  record? 

14  MR.  KRAVITZ:    Sure. 

15  (Discussion  off  the  record.) 

16  THE  WITNESS:    Verinder  was  the  deputy 

17  assistant  director.   The  assistant  director  was  Larry 

18  Potts.   Now,  I'm  not  exactly  sure  how  many  deputy 

19  assistant  directors  there  were.   I  believe  there  was 

20  three,  but  my  recollection  is  that  Verinder  —  I  know 

21  he  had  charge  of  the  white-collar  ~  oversaw  the 

22  white-collar  crime  programs,  and  he  would  report 


1  directly  to  Mr.  Potts. 

2  BY  MR.  KRAVITZ: 

3  Q      Now,  who  in  your  office,  if  anyone, 

4  dealt  ~  would  deal  directly  with  someone  at 

5  Verinder's  level? 

6  A      That  would  generally  be  myself. 

7  Q      So  Irons  would  work  ~  would  deal  mostly 

8  with  Kendrick  and  you  would  deal  with  Verinder  or 

9  Potts  or  the  director? 

10  A      Exactly.   And  there  are  exceptions,  but 

1 1  that's  a  general  rule.   If  I'm  out  of  the  office  and 

12  Tom  Kubic,  who  was  the  section  chief,  would  call,  he 

13  or  the  ASAC  might  talk  to  him  but  that's  typically 

14  the  way  we  described  it.   That's  the  way  the 

15  organizational  ~ 

16  Q      Tom  Kubic,  what  was  his  position? 

17  A      He  was  the  section  chief  in  the  area  of 

18  white-collar  crime  that  handled  the  RTC  referrals. 

19  Q      Section  chief  at  headquarters? 

20  A      Right. 

21  Q      So  he's  underneath  Verinder? 

22  A      Right,  he  reports  to  Verinder. 
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1  Q      Got  you.    I  think  I  understand  that. 

2  A      Okay.    Would  it  help  if  I  go  through  it 

3  again? 

4  Q      I  think  we're  ~ 

5  MS.  SIMONTON:    Off  the  record  for  just  one 

6  minute. 

7  (Discussion  off  the  record.) 

8  BY  MR.  KRAVITZ: 

9  Q      Now  that  we've  totally  confused  everyone  as 

10  to  the  workings  of  the  FBI,  I  want  to  ask  you  some  -- 

1 1  I  want  to  go  back  in  time  a  little  bit,  before 

12  Mr.  Gicale  started  his  questioning,  back  to  1991  and 

13  ask  you  some  questions  related  to  the  factors  that 

14  the  FBI  Little  Rock  field  office  considered  in 

15  setting  its  priorities  as  to  which  failed  S&L 

16  institutions  it  was  going  to  investigate  most 

17  aggressively. 

18  And  I'm  actually  hoping  that  this  will 

19  assist  you  in  remembering  things.    I'm  going  to  let 

20  you  hold  on  to  a  three-page  chronology  which  has  been 

21  marked  as  FBI  numbers  1526  through  1528.    I  don't 

22  know  whether  you've  ever  had  an  opportunity  to  see 


1  that  chronology  before  or  not. 

2  Does  that  look  at  all  familiar  to  you? 

3  A      I  don't  believe  I've  seen  this. 

4  Q      Okay.   I'm  going  to  refer  you  to  certain 

5  entries  in  it.    If  it  helps  you  remember  certain 

6  things,  that's  great.   If  it  doesn't,  it  doesn't. 

7  But  I  want  to  direct  your  attention  to  the  first 

8  entry  on  page  1526,  which  is  marked  in  terms  of  the 

9  time  line  late  1991  to  early  1992. 

10  Let  me  just  read  that  into  the  record  since 

1 1  we're  not  going  to  be  attaching  the  actual  document 

12  into  the  record.   And  this  entry  reads  as  follows: 

13  "SSA  requested  Jean  Lewis,  RTC,  work  on  preparing 

14  referrals  for  Savers  and  First  Federal.   Both  failed 

15  institutions  located  in  Little  Rock.   RTC  was  advised 

16  FBI  was  not  interested  in  referrals  on  institutions 

17  where  we  had  previously  had  prosecutions  as  much  as 

18  we  were  with  institutions  which  had  been  unaddressed 

19  for  some  time." 

20  First  of  all,  do  you  know  who  SSA  refers  ~ 

21  what  that  refers  to? 

22  A      Probably  Irons. 
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1  Q      Steve  Irons? 

2  A      Right.    Supervisory  special  agent. 

3  Q      Do  you  have  any  recollection  of  Mr.  Irons 

4  making  a  request  of  Jean  Lewis  at  the  RTC  in  late 

5  1991  or  early  1992  to  prepare  referrals  in  the  Savers 

6  and  First  Federal  cases? 

7  A      Well,  1  believe  she  had  basic 

8  responsibility  for  our  area  out  of  Kansas  City.    1  am 

9  aware  that  we  were  very  interested  in  referrals  on 

10  the  Savers  and  First  Federal,  major  failures  1 

1 1  believe  --  and  I  could  be  ~  1  believe  First  Federal 

12  was  roughly  900  million.   Anyway,  I'm  not  sure  which 

13  one,  but  one  was  I  believe  roughly  a  $900  million 

14  failure  and  the  other  one  was  a  roughly  $600  million 

15  failure,  so  there  were  substantial  amounts  of  money 

16  involved,  and  based  on  information  that  we  had 

17  gathered,  we  thought  there  was  a  possibility  of  fraud 

1 8  in  both  of  those  and  we  were  interested  in  a  referral 

19  so  we  could  begin  our  investigation. 

20  Q      Now,  when  you  say  that  we  were  interested 

2 1  in  referrals  and  we  thought  that  there  was  a 

22  substantial  possibility  of  fraud  involved,  who  gets 
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1  swept  up  in  the  word  "we"?   Who  within  your  office? 

2  A      That  would  be  the  white-collar  crime  squad, 

3  those  working  the  failed  institutions  where  there  was 

4  possibly  fraud,  which  would  be  Steve  Irons' s  squad. 

5  Q      That  would  also  include  you? 

6  A      As  the  SAC. 

7  Q      As  the  senior  official  in  the  office? 

8  A      Exactly. 

9  Q      What  were  the  factors  that  the  Little  Rock 

10  FBI  field  office  considered  in  determining  which 

1 1  failed  financial  institutions  it  was  most  interested 

12  in  receiving  referrals  regarding? 

1 3  A      First  off  would  be  the  amount  involved  in 

14  the  failure  is  certainly  a  critical  factor.   The 

15  major  one  we  had  not  listed  here  was  first  South, 

16  which  was  in  excess  of  a  billion  dollars.   And  within 

17  the  Department  of  Justice,  there  was  a  top  50.    It 

18  was  one  of  the  top  50.    We  had  a  trial  in  that  and 

19  had  I  believe  a  total  of  four  or  five  convictions,  so 

20  we  looked  at  the  amount  of  loss  as  a  result  of  the 

21  failure. 

22  Then  we  typically  got  information  in  that 
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1  failure,  whether  or  not  there  was  fraud  or  probable 

2  fraud  or  that  type  of  thing,  so  that  was  also  a 

3  factor.   I'd  say  those  were  the  two  main 

4  considerations,  was  there  fraud,  how  many  people  were 

5  involved  in  the  fraud  and  the  amount  of  the  failure, 

6  and  the  culpability. 

7  Q      What  do  you  mean  by  "culpability"? 

8  A      The  extent  of  the  fraud,  pervasiveness, 

9  that  type  of  thing. 

10  Q      What  about  the  question  whether  an 

1 1  institution  had  previously  been  investigated  by  your 

12  office,  perhaps  even  whether  there  had  previously 

13  been  a  trial  relating  to  the  failure  of  that 

14  institution? 

15  A      Well,  for  instance,  Morgan  Guaranty  ~ 

16  Q      You  mean  Madison  Guaranty? 

17  A      Madison  Guaranty,  sorry  ~  as  I  recall 

18  involved  a  loss  of  about  $47  million.    We  had  a  very 

19  extensive  investigation.   As  I  recall,  it  was  the 

20  first  case  that  we  took  to  trial.    It  lasted  I 

21  believe  almost  two  weeks,  and  the  main  target  was 

22  acquitted.   So  we  had  conducted  a  rather  extensive 


1  investigation  of  that  one.   We  took  it  to  trial  and 

2  the  lead  target  was  acquitted. 

3  Q      This  was  the  investigation  and  trial  in  the 

4  late  1980s  and  possibly  1990? 

5  A      Yes. 

6  Q      And  so  was  one  factor  that  the  Little  Rock 

7  field  office  considered  in  determining  which 

8  institutions  it  wanted  to  apply  its  resources  to 

9  whether  or  not  there  had  already  been  an 

10  investigation  and  trial  relating  to  that  institution? 

11  A      That  was  a  very  important  factor. 

12  Q      And  that  is  why  in  late  1991  or  early  1992, 

13  Mr.  Irons,  on  behalf  of  your  office,  told  the  RTC 

14  that  you  were  more  interested  in  referrals  relating 

1 5  to  institutions  where  there  had  not  been  a  previous 

16  referral  than  you  were  in  referrals  relating  to 

17  institutions  that  had  already  been  the  subject  of 

18  prior  referrals? 

19  A      Precisely. 

20  Q      Had  the  First  Federal  or  Savers  banks  been 

21  the  subject  of  prior  referrals  as  of  the  summer  of 

22  1992? 
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1  A      I  don't  believe  so,  because  if  they  had 

2  then  we  would  have  had  reason  to  be  investigating.   I 

3  think  we  just  gathered  some  information  indicating 

4  that  there  was  possibly  fraud  there. 

5  Q      Now,  how  much  communication  was  there 

6  between  the  FBI  Little  Rock  field  office  and  the 

7  applicable  RTC  field  office  relating  to  which 

8  institutions  the  RTC  would  send  referrals  over  to  the 

9  FBI  on? 

10  A      Certainly  we  indicated  to  them,  like  in 

1 1  Savers  and  Federal,  that  we  thought  based  on  the 

12  information  we  had  about  possible  fraud  or  illegality 

1 3  and  the  amount,  that  we  thought  that  those  were  two 

14  that  we  would  like  to  take  a  look  at,  if  they  would 

1 5  review  them  and  make  the  referral,  so  we  did  feed 

16  that  information  to  them  and  indicate  ~  give  them  an 

17  indication  that  ~  there's  a  tremendous  amount  of 

18  documents  involved  in  any  of  these  failures,  as  you 

19  can  imagine,  so  for  us  to  be  able  to  give  some 

20  information  based  on  what  we  have  and  so  forth  that 

2 1  these  are  probably  one  or  two  or  three  or  four  that 

22  you  would  concentrate  on,  we  did  that,  and  we  did 


1  that  in  Savers  and  Federal. 

2  Q      How  often  would  there  be  contact  on  the 

3  subject  of  which  institutions  to  focus  on  between 

4  officials  of  the  Little  Rock  FBI  field  office  and 

5  officials  of  the  RTC  field  office? 

6  A      There  was  fairly  regular  contact, 

7  particularly  at  the  supervisory  level. 

8  Q      And  that  would  be  Mr.  Irons? 

9  A      Mr.  Irons  and  his  counterpart  at  the  RTC. 

10  Q      And  that  was  principally  ~ 

1 1  A      The  one  for  our  area  I  believe  was 

12  Ms.  Lewis. 

13  Q      Jean  Lewis? 

14  A      Yes. 

15  Q      And  that  was  when  she  was  in  the  Kansas 

16  City  office  of  the  RTC? 

17  A      Yes. 

18  Q      Do  you  have  any  sense  of  how  often  on 

19  average  Mr.  Irons  spoke  with  Ms.  Lewis  about 

20  priorities  and  other  issues  related  to  financial 

2 1  failures? 

22  A      It  would  be  conjecture  but  I  would  believe 
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1  at  least  once  a  month. 

2  Q      And  this  would  be  during  the  period  of 

3  1990,  '91,  '92? 

4  A      Right. 

5  Q      I'm  going  to  show  you  another  document  and 

6  unfortunately  I'm  not  allowed  to  make  a  copy  of  it 

7  because  this  is  a  so-called  highly  confidential 

8  document,  so  I'm  going  to  ~  if  you  don't  mind,  I'm 

9  going  to  walk  around  and  look  over  your  shoulder 

10  while  you  look  at  it  so  I  can  ask  you  some 

1 1  questions. 

12  But  for  the  record,  it's  what  has  two 

13  numbers  on  it.    Comes  from  the  RTC.   One  number  is 

14  004594.    The  other  is  S/AT  0050.    And  it's  a 

1 5  December  11,  1 99 1  memorandum  from  Jean  Brennan,  who 

16  just  for  your  information,  that's  the  same  person  as 

17  Jean  Lewis,  just  with  a  different  ~  either  with  or 

18  without  her  married  name,  to  Clark  Walton,  subject 

19  being  "referral  schedule."   Why  don't  you  just  take  a 

20  moment  to  read  that. 

21  (Witness  reviewed  the  document.) 

22 Have  you  ever  seen  that  document  before? 
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1  A      I  don't  recall  specifically  but  that's 

2  basically  a  list  of  the  banks  that  we  prioritized  as 

3  far  as  we  would  like  to  have  a  referral. 

4  Q      Who  is  Clark  Walton?  Do  you  know? 

5  A      No,  I  don't  recall. 

6  Q      Do  you  know  whether  he's  an  RTC  official? 

7  A      From  this  memo,  it  would  appear  he  is. 

8  Q      He's  not  an  FBI  official? 

9  A      No,  no. 

10  Q      Now,  you  just  mentioned  a  minute  ago  that 

1 1  this  appears  to  be  the  priority  list  of  banks  that  I 

12  think  you  said  that  you  had  agreed  on.    Did  you  mean 

13  by  that  that  the  FBI  Little  Rock  office  had  agreed 

14  with  the  RTC  field  office  that  this  would  be  the  list 

15  of  priorities,  or  do  you  think  this  is  an  RTC  list  of 

16  priorities  based  on  guidance  from  your  office? 

17  A      That's  the  way  I  would  perceive  it,  right, 

18  that  it's  a  list  based  on  their  conversations  with 

19  somebody  from  our  office,  and/or  perhaps  the  U.S. 

20  Attorney's  office.   I'm  sure  they  were  talking  to 

21  them  too. 

22  Q      Are  you  familiar  with  the  banks  on  this 
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1  list? 

2  A      Yes.    Savers  is  on  the  list.    It's  number 

3  one.   Number  2109.    Capital  is  another,  listed  with 

4  an  asterisk.   First  Federal,  they  are  all  banks  which 

5  had  failed  that  we  could  possibly  have  some  interest 

6  within  the  state  of  Arkansas. 

7  Q      Now,  directly  to  the  right  of  each  bank, 

8  there  is  either  a  number  or  an  asterisk;  is  that 

9  right? 

10  A      Right. 

11  Q      For  example,  Paragould  has  the  number  5, 

12  Savers  has  the  number  1,  First  American  has  a  number 

13  3,  and  actually  all  the  rest  of  the  banks  have 

14  asterisks;  is  that  right? 

15  A      That's  correct. 

16  Q      Do  you  know  what  those  numbers  and 

17  asterisks  refer  to? 

18  A      No,  I  do  not. 

19  Q      There  also  are  two  dates  on  this  document 

20  for  each  bank.   From  the  context  of  this,  can  you 

21  tell  us  what  those  dates  refer  to? 

22 MR.  GICALE:    You  know,  1  guess  I  just  would 
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1  object  to  this  just  to  the  extent  that  ~  as  long  as 

2  he  is  asked  what  he  knows.    1  mean  if  he's  reading 

3  from  the  document  and  then  he's  going  to  tell  you,  1 

4  guess  I  just  would  like  him  to  state  for  the  record 

5  if  he  does  know,  what  is  the  source  of  his  knowledge 

6  in  terms  of  those  dates. 

7  BY  MR.  KRAVITZ: 

8  Q      I  think  what  Lou  is  saying  — 

9  A      It  would  appear  that  this  is  their 

10  prioritization  of  the  rankings  based  on  their 

1 1  discussions  with  FBI,  primarily  with  the  FBI,  so  -- 

12  and  Savers  is  second  with  a  number  one  beside  it,  and 

13  I  believe  the  first  column  is  ~ 

14  MR.  GICALE:    Again,  I  just  would  object.   I 

15  just  don't  want  any  speculation  on  his  part.   I  think 

16  speculation  would  be  inappropriate.   If  he  knows, 

17  fine.   If  he  doesn't,  the  document  speaks  for 

18  itself. 

19  THE  WITNESS:   Could  you  ask  me  the  question 

20  again,  please? 

21  BY  MR.  KRAVITZ: 

22  Q      I  asked  you  if  in  context  you  could  tell 
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1  what  the  dates  on  the  first  page  of  that  document 

2  meant.   I'm  not  ~  I'm  not  asking  you  just  to  take  a 

3  wild  guess  or  speculation,  but  if,  say,  you're 

4  familiar  with  time  periods  in  which  reviews  were 

5  scheduled  to  take  place  and  based  on  that  knowledge 

6  and  your  review  of  the  rest  of  this  document  you  can 

7  tell  us  what  you  think  this  means,  you  certainly  are 

8  free  to  testify  to  that. 

9  MR.  GICALE:    Again,  Mr.  Pettus,  we  don't 

10  want  you  to  speculate.  If  you  know  it,  fine.   If  you 

1 1  don't  know  it  ~ 

12  THE  WITNESS:   Based  on  the  memorandum,  she 

13  is  upgrading  the  priority  of  Savers  and  Capital 

14  particularly  based  on  our  request  and  hopefully  they 

15  would  be  referred  to  us  by  the  end  of  January  for 

16  Savers  and  by  the  end  of  February  for  Capital. 

17  MR.  GICALE:    Mr.  Pettus,  are  you  just 

1 8  reading  from  that  document? 

19  THE  WITNESS:    Right. 

20  MR.  GICALE:    Could  you  just  testify  to  your 

21  own  knowledge? 

22 MR.  KJIAVITZ:    Wait,  Lou  - 
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1  MR.  SGRO:    The  question  is  --  I  don't  care 

2  whether  the  question  is  posed  or  not,  but  the 

3  question  as  posed  was  in  context,  which  to  me  means 

4  reviewing  the  memorandum.   If  you  guys  disagree  about 

5  whether  the  question  should  be  asked  or  not,  don't 

6  direct  it  to  the  witness.   You  guys  decide  how  you 

7  want  the  questions  asked  and  he'll  answer. 

8  MR.  KRAVITZ:    I  thought  he  answered  it 

9  fine. 

10  MR.  GICALE:    He  was  reading  from  the 

1 1  document,  and  I  don't  think  it  was  responsive  to  the 

12  question. 

13  MR.  SGRO:    Again,  as  the  question  was  asked 

14  I  think  it  was  responsive.   If  there's  a  problem  with 

15  the  question,  the  witness  will  answer  the  question  as 

16  it's  asked  and  the  two  of  you  can  determine  whether 

17  the  question  should  be  asked. 

18  BY  MR.  KRAVITZ: 

19  Q      Let  me  rephrase  the  question  this  way.   Am 

20  I  correct  that  there  are  two  columns  of  dates  on  this 

2 1  document? 

22  A      Correct,  yes,  sir. 
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1  Q      Is  it  your  understanding  that  as  for  each 

2  financial  institution  listed  here,  the  first  date 

3  listed  is  the  beginning  of  a  period  in  which  the  RTC 

4  is  expected  to  begin  a  criminal  investigation  and  the 

5  second  date  is  the  date  on  which  the  RTC  is  expected 

6  to  complete  that  preliminary  ~  that  criminal 

7  investigation  and  either  make  or  not  make  a  referral 

8  to  the  government? 

9  A      That's  correct. 

10  Q      And  what  does  this  document  indicate  as  the 

1 1  date  on  which  the  RTC  is  to  conduct  a  criminal 

12  investigation  or  begin  conducting  a  criminal 

13  investigation  in  the  Madison  case? 

14  A      10-1  of '92. 

15  MR.  GICALE:    Just  at  this  juncture,  are  you 

16  going  to -- off  the  record. 

17  (Discussion  off  the  record.) 

18  BY  MR.  KRAVITZ: 

19  Q      Let's  back  up.    Were  you  aware  in  late  1991 

20  that  the  RTC  --  the  Kansas  City  office  of  the  RTC  had 

21  a  schedule  for  its  own  criminal  review  of  failed 

22  financial  institutions  within  its  region? 
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1  A      Yes. 

2  Q      And  is  it  that  schedule  that  these  dates  on 

3  this  document,  S/AT  0050,  refer  to,  to  your 

4  knowledge? 

5  A      I  believe  so. 

6  Q      And  it's  your  understanding  ~  is  it  your 

7  understanding  that  after  your  conversation  ~  or 

8  after  Mr.  Irons's  conversation  with  Ms.  Lewis,  for 

9  example,  the  date  for  the  RTC  investigation  into  the 

10  Savers  failure  was  advanced  to  January  of  1992? 

1 1  A      Yes. 

12  Q      Okay.   And  is  it  your  understanding  that 

13  following  Mr.  Irons's  conversation  with  Ms.  Lewis, 

14  that  the  RTC's  criminal  investigation  of  First 

15  Federal  was  advanced  to  March  of  1992? 

16  A      Yes. 

17  Q      And  I'm  just  —  just  so  we're  clear,  that's 

18  First  Federal  of  Little  Rock  as  opposed  to  First 

19  Federal  of  Fayetteville? 

20  A      That's  correct. 

21  Q      Now,  on  the  second  page  of  this  memorandum 

22  from  Jean  Brennan,  otherwise  known  to  us  as  I  think 
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1  Jean  Lewis,  to  Clark  Walton  dated  December  11,  1991, 

2  Ms.  Brennan  states  the  following:    "I  have  attempted 

3  to  schedule  the  investigations  so  that  if  there  is 

4  more  than  one  association  in  a  specific  city,  the 

5  investigations  will  be  conducted  back  to  back, 

6  looking  for  evidence  of  common  players.   Other  than 

7  that,  I  have  prioritized  based  on  joint  investigative 

8  efforts  with  the  FBI  and  information  offered  by  the 

9  civil  investigators  as  to  how  'dirty'  any  of  their 

10  specific  institutions  appear  to  be." 

1 1  Is  that  consistent  with  your  understanding 

12  of  how  the  priorities  were  to  be  set,  both  by  the  FBI 

13  and  by  the  RTC  in  terms  of  prioritizing  among  the 

14  various  institutions? 

15  A      Basically. 

16  Q      And  do  you  know  what  Ms.  Lewis  meant  when 

17  she  said  how  dirty  any  of  the  specific  institutions 

18  appear  to  be?   I  mean  is  that  consistent  with  when 

19  you  said  that  you  looked  to  see  how  much  fraud  there 

20  is? 

2 1  A      Right,  independent  information  from  us 

22  indicating  fraud  in  a  certain  institution. 
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1  Q      So  based  on  that  prioritization,  Ms.  Lewis, 

2  among  the  other  factors  that  you  mentioned  earlier, 

3  Ms.  Lewis  had  placed  the  Madison  Bank  down  number  1 1 

4  at  13  banks  that  were  scheduled  for  investigation;  is 

5  that  correct? 

6  A      That's  correct. 

7  Q      To  your  knowledge,  as  of  September  1,  1992 

8  or  September  2,  1992,  whatever  the  day  was  that  your 

9  office  received  the  criminal  referral  in  the  Madison 

10  case  from  Ms.  Lewis,  had  your  office  received 

1 1  criminal  referrals  in  any  of  the  other  matters, 

12  regarding  any  of  the  other  banks  on  this  list? 

13  A      I  don't  recall.   I  know  that  our  two  main 

14  ones.  Savers  and  First  Federal,  we  had  not,  which 

15  were  our  top  priorities. 

16  Q      And  that's  the  case  even  though  ~ 

17  A      I  would  have  to  refresh  my  memory  on  the 

1 8  others. 

19  Q      But  certainly  as  to  Savers  and  First 

20  Federal,  your  understanding,  corroborated  by  this 

21  memo  from  Jean  Lewis  or  Jean  Brennan  to  Clark  Walton, 

22  was  that  at  least  as  of  the  end  of  1 99 1 ,  Savers  and 
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1  First  Federal  cases  were  to  be  investigated  by  the 

2  RTC  before  the  Madison  case? 

3  A      That's  correct. 

4  MR.  KRAVITZ:    Off  the  record. 

5  (Discussion  off  the  record.) 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Mr.  Pettus,  now  you've  been  asked  a  series 

9  of  questions  with  respect  to  this  document  marked  as 

10  004594. 

1 1  Now,  do  you  have  any  independent 

12  recollection  of  the  dates  that  are  referred  to  in 

13  this  exhibit? 

14  A      Well,  I  know  for  certain  that  Savers  and 

15  First  Federal  had  not  been  referred  as  of  the  dates 

16  that  was  indicated  there. 

17  Q      You've  previously  testified  that  Savers  and 

18  First  Federal  were  priorities  and  they  were  banks 

19  that  your  office  felt  some  attention  should  be  given 

20  to;  correct? 

21  A      Should  be  expedited,  if  possible. 

22 Q      Okay.   But  with  respect  to  the  dates  that 
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1  are  in  these  columns  after  these  bank  names,  I  mean 

2  do  you  have  any  independent  recollection  of  these 

3  dates? 

4  A      No,  I  believe  that's  their  document. 

5  Q      That's  their  document;  correct? 

6  A      Right. 

7  Q      So  when  you  indicate  that  these  ~  that 

8  these  are  dates  when  something  had  to  be  done  or  due 

9  dates  and  things  of  that  sort,  that's  just  based  on 

10  your  review  of  this  memo  today,  not  any  independent 

1 1  recollection  of  your  own;  is  that  correct? 

12  A      Well,  that's  correct,  but  I  know  --  I'm 

13  certain  Mr.  Irons  had  consultations  with  them  and 

14  discussions,  and  that  was,  in  part,  the  reason  for 

15  that  list. 

16  Q      Okay.    You  know  Mr.  Irons  and  Ms.  Lewis, 

17  then  her  name  was  Jean  Brennan,  did  have  discussions 

18  about  the  priorities? 

19  A      Oh,  absolutely. 

20  Q      But  in  terms  of  any  independent  knowledge 

21  as  to  an  agreement  as  to  dates,  you  don't  have  any 

22  independent  recollection  of  that? 
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1  A      No. 

2  Q      You  presume  they  agreed  on  some  dates? 

3  MR.  KRAVITZ:    I  think  he  said  he  knows  they 

4  agreed  on  a  prioritization.   I  think  you're  asking 

5  him  whether  he  remembers  specific  dates. 

6  MR.  GICALE:    I  asked  him  about  dates. 

7  THE  WITNESS:    I  don't  recall  those  specific 

8  dates  that  is  in  that  memo.   That's  their  memo  so  I 

9  don't  ~  I  don't  recall  the  specific  dates. 

10  BY  MR.  GICALE: 

11  Q      By  their  memo,  you're  saying  the  RTC's 

12  memo? 

13  A      Right.    I  assume  that's  their  memo,  right. 

14  Q      So  the  only  thing  you  can  say  with  respect 

15  to  your  own  independent  recollection  is  that  there 

16  was  this  prioritization  with  respect  to  banks? 

17  A      And  we  were  vitally  interested  in  getting 

18  referrals  in  Savers  and  First  Federal. 

19  MR.  GICALE:    Thank  you. 

20  EXAMINATION 

21  BY  MR.  KRAVITZ: 

22 Q      Did  there  come  a  time  after  the  end  of  1991 
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1  when  you  learned  that  the  RTC  had  advanced  its 

2  scheduled  criminal  review  in  the  Madison  case? 

3  A      Rephrase  that  again. 

4  Q      Well,  you've  already  testified  at  least 

5  your  interpretation  of  this  RTC  memo  written  by  Jean 

6  Lewis  in  December  1991  was  that  the  Madison  ~  the 

7  RTC's  Madison  investigation  was  at  least  at  that  time 

8  scheduled  to  begin  on  October  1,  1992? 

9  A      Correct. 

10  Q      Did  you  ever  learn  ~  well,  did  you  learn 

1 1  before  October  1,  1992  that  the  RTC  had  in  fact  begun 

12  its  investigation  into  Madison  sooner  than  October  1, 

13  1992? 

14  A      Well,  yes,  because  ~  certainly,  because  in 

1 5  August  we  got  in  that  they  were  referring  to  and  I 

16  believe  we  actually  got  it  on  September  1  or 

17  September  2,  but  in  August  they  did  pass  on  word  that 

18  they  were  referring  it,  right. 

19  Q      Now,  let  me  direct  your  attention  again  to 

20  the  chronology,  pages  1526  through  1528,  fi^om  the  FBI 

21  production  that  1  think  you  have  sitting  in  fi-ont  of 

22  you.    On  the  first  page,  page  1526,  if  you  will  look 
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1  down  to  the  third  entry  where  on  the  left  it  says 

2  "within  two  weeks,"  presumably  that's  within  two 

3  weeks  of  some  event  in  March  of  1992,  which  is  the 

4  second  entry. 

5  A      Oh,  okay,  I  gotcha. 

6  Q      So  the  third  entry  reads  "Jean  Lewis  of  RTC 

7  contacted  FBI  Little  Rock  (Aaron)  ~ 

8  A      That  was  the  case  agent  initially  on 

9  Madison  Guaranty,  Gary  Aaron. 

10  Q      —  "to  review  our  investigation.   She  also 

1 1  examined  the  records  of  Madison  which  were  stored  in 

12  the  outlet  mall  on  1-30,  along  with  records  of  most 

13  of  the  other  failed  Arkansas  S&Ls  (RTC  custody). 

14  Lewis  advised  Irons  she  was  called  off  her  work  on 

15  the  Savers/First  Federal  referral  to  work  on  the 

16  allegations  in  the  news  article.   Either  RTC  in 

17  Washington  or  regional  RTC  headquarters  in  Kansas 

18  City  had  seen  the  article  and  asked  if  RTC  had  the 

19  records  of  Madison.    When  they  learned  they  did,  they 

20  wanted  the  Clinton  angle  investigated  to  make  sure 

21  they  hadn't  missed  something." 

22 Now,  were  you  made  aware  in  March  1992  that 
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1  Jean  Lewis  had  contacted  your  office  in  Little  Rock 

2  to  discuss  beginning  a  new  investigation  into  Madison 

3  at  that  time? 

4  A      What  date  was  this? 

5  Q      Well,  our  understanding  is  that  there  was  a 

6  newspaper  article  in  The  New  York  Times  on  March  8, 

7  1992.   And  that,  1  believe,  is  the  item  referred  to 

8  in  the  second  entry  on  this  chronology  where  it  says 

9  "March?,"  but  we  have  other  information  that 

10  indicates  that  was  March  8,  1992,  so  this  would  be 

1 1  within  two  weeks  of  March  8,  1992. 

12  A      1  don't  specifically  recall  that,  but  I've 

13  got  to  believe  that  the  contact  would  have  been 

14  Mr.  Irons,  and  he  probably  would  have  mentioned 

15  that  —  I'm  certain  he  would  have  mentioned  that  to 

16  me. 

1 7  Q      You  were  aware  by  March  of  1 992  that 

18  Governor  Clinton  ^vas  running  for  President? 

19  A      Yes. 

20  Q,     Do  you  remember  Mr.  Irons  saying  anything 

21  to  you  about  the  RTC's  desire  to  have  the  "Clinton 

22  angle  investigated  to  make  sure  they  hadn't  missed 
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1  something"? 

2  A      I  don't  recall  that  specifically. 

3  Q      Did  Mr.  Irons  back  in  the  spring  of  1992 

4  express  any  concerns  to  you  that  Jean  Lewis  had  been 

5  pulled  off  the  Savers  and  First  Federal  cases,  which 

6  1  think  you've  already  testified  were  your  top 

7  priorities,  in  order  to  work  on  another  case  that  was 

8  a  lower  priority  for  your  office? 

9  A      1  just  don't  recall. 

10  Q      You  don't  remember  one  way  or  the  other? 

11  A      I  don't  remember  one  way  or  the  other. 

12  Q      Is  it  accurate  to  say,  then,  that  you  have 

13  no  recollection  of  being  consulted  by  the  RTC  before 

14  the  RTC  pulled  Ms.  Lewis  off  the  Savers  and  First 

15  Federal  cases  and  put  her  on  the  Madison 

16  investigation? 

1 7  A      Contacted  personally? 

18  Q      Right. 

19  A      No,  I  don't  recall. 

20  Q      To  your  knowledge,  was  your  office 

21  consulted  at  all  on  that  question  of  the  RTC's 

22  resources? 

118 

1  A      I'm  fairly  certain  we  weren't. 

2  Q      Now,  the  next  entry  on  this  chronology, 

3  still  on  page  1526,  the  time  is  listed  here  as 

4  "within  next  few  weeks."   So  presumably  this  is 

5  either  still  March  1992  or  April  1992,  and  it  reads 

6  "FBI  (Irons)  contacted  Lewis's  supervisor  to  ask  if 

7  they  had  discovered  something  that  looked  like  it 

8  would  be  basis  for  referral  and  Clark  Walton  said 

9  yes." 

10  Do  you  know  anything  about  what  that  refers 

11  to? 

12  A      No. 

1 3  Q      The  next  entry  on  page  1 526  reads  "over 

14  next  few  months,  RTC  (Lewis)  apparently  advised 

15  several  AUSAs  and  FBI  employees  of  what  she  was 

16  working  on." 

17  Do  you  have  any  recollection  of  being 

1 8  advised  by  Ms.  Lewis  or  by  anyone  in  your  office  that 

19  Ms.  Lewis  had  advised  them  in  the  late  spring/early 

20  summer  of  1992  that  Ms.  Lewis  was  working  on  Madison? 

21  A      Again,  I  don't  recall  specifically,  but  I'm 

22  certain  some  of  this  import  Mr.  Irons  would  have 
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1  advised  me. 

2  Q      Was  there  anyone  in  the  RTC  Kansas  City 

3  field  office  back  in  this  time  period,  1992,  that  you 

4  had  communications  with? 

5  A      1  believe  somebody  above  Ms.  Lewis  did  come 

6  through,  but  I  don't  know  when  it  was  or  how  often. 

7  Q      You  mean  actually  came  to  your  office? 

8  A      Right,  as  a  courtesy  and  how  things  were 

9  going,  of  that  type,  more  or  less  at  my  level.  And 

10  Irons  would  have  been  in  on  the  meeting  certainly,  or 

11  if  he  wasn't  there,  the  ASAC.    1  believe  somebody  did 

12  come  through,  but  I  don't  recall  who  it  was  or  when 

13  it  was. 

14  Q      Do  you  recognize  the  name  Lee  Ausen, 

15  A-u-s-e-n? 

16  A      No. 

17  Q      Or  Richard  lorio? 

18  A      1  do  recognize  that,  but  again,  that's  been 

19  in  the  papers  and  it  was  on  a  number  of  memorandums, 

20  so  1  was  aware  of  who  lorio  was.    I  cannot  say 

21  positively  he  came  through,  but  1  believe  he  did. 

22 Q      But  you  don't  have  any  recollection  of 
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1  speaking  with  any  of  Ms.  Lewis's  supervisors  in  the 

2  spring  or  summer  of  1992  about  the  RTC's  decision  to 

3  put  Ms.  Lewis  on  the  Madison  case  instead  of  the 

4  Savers  and  First  Federal  cases? 

5  A      No. 

6  Q      Did  you  know  anything  about  Jean  Lewis  when 

7  you  were  in  charge  of  the  FBI  Little  Rock  field 

8  office,  other  than  what  her  position  was? 

9  A      No.    1  was  aware  that  she  covered  our  area 

10  and  she  was  in  the  office,  and  i  may  or  may  not  have 

1 1  met  her  casually  one  time,  but  that  was  the  extent. 

12  Q      Did  you  ever  discuss  Ms.  Lewis  and  what  she 

13  was  like  with  Mr.  Irons  or  anyone  else  in  your 

14  office? 

15  A      We  probably  did.    1  think  when  we  were 

16  talking  about  someone  who  is  handling  the  case  from 

17  another  agency,  1  don't  think  it's  unusual  that  we 

18  would  have  discussed  the  individual. 

19  Q      What  do  you  remember  about  your 

20  conversations  with  Mr.  Irons  or  others  in  your  office 

21  about  Jean  Lewis? 

22  MR.  GICALE:    1  object  to  the  relevance 
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1  unless  it's  with  respect  to  her  handling  of  this 

2  case. 

3  MR.  KRAVITZ:    Your  objection  is  noted. 

4  MS.  SIMONTON:    Go  ahead  and  answer. 

5  THE  WITNESS:    Well  -- 

6  MR.  GICALE:    Well,  I  mean  the  scope  of  this 

7  is  the  handling  of  these  referrals,  and  this  is  only 

8  relevant,  and  I  don't  think  he  should  be  answering 

9  this  question  unless  it's  related  to  her  performance 

10  or  something  that  affects  that. 

1 1  MR.  KRAVITZ:    Lou,  I  mean  if  he  has  any 

12  information  about  discussions  about  her  reliability, 

13  her  credibility,  her  — 

14  MR.  GICALE:   Ask  him  those  questions, 

15  then. 

16  MR.  KRAVITZ:    Her  performance  on  this  or 

17  any  other  case,  information  that  she  was  leaking 

1 8  information  to  the  press,  information  ~ 

19  MR.  GICALE:    Then  ask  him  those  questions 

20  instead  ~ 

21  MR.  KRAVITZ:    Lou,  excuse  me,  excuse  me  ~ 

22 MR.  GICALE:    But  - 
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1  MR.  KRAVITZ:    Excuse  me,  I  am  running  this 

2  part  of  the  deposition. 

3  MR.  GICALE:   No,  you're  not  running  the 

4  deposition. 

5  MR.  KRAVITZ:    I  am  running  this  part  of  the 

6  deposition,  and  if  I  want  to  ask  ~ 

7  MR.  GICALE:    And  there's  an  objection. 

8  MR.  KRAVITZ:    Lou,  let  me  finish  and  then 

9  I'll  let  you  speak,  but  this  is  really  out  of  line. 

10  If  I  want  to  ask  open-ended  questions  that  allow  the 

1 1  witness  to  answer  in  any  way,  that  is  ~  and  this  is 

12  so  clearly  relevant,  I'm  not  required  to  ask  a  more 

13  specific  question. 

14  MR.  GICALE:    And  if  I  need  to  make  an 

15  objection,  I  can  make  an  objection  and  the  witness  is 

16  instructed  not  to  answer  until  we  clarify  that.   It's 

17  not  relevant.   It  isn't  ~  it's  too  broad  brush  to 

18  say  did  you  talk  about  them  in  any  respect. 

19  Now,  you  cited  a  list  of  things,  for 

20  instance,  her  trustworthiness,  credibility,  those 

21  kinds  of  things.    I  think  that  those  would  be 

22  relevant  with  respect  to  this,  but  just  to  say  did 
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1  you  talk  about  her  in  any  respect,  I  mean  I  think 

2  that  that's  too  broad.    1  think  it's  beyond  the  scope 

3  of  this,  and  I  just  don't  think  that  it's  a  proper 

4  question  for  him  to  answer. 

5  So  1  mean  if  you  want  ~ 

6  MR.  KRAVITZ:    Let  me  rephrase  the  question 

7  this  way. 

8  BY  MR.  KRAVITZ: 

9  Q      1  think,  Mr.  Pettus,  from  our  little  spat 

10  here  you  have  some  idea  of  what  types  of  issues  I'm 

11  interested  in  hearing  about.    But  I'm  going  to  repeat 

12  the  question  as  a  broad  one,  and  that  is  what  do  you 

13  remember  about  the  discussions  you  had  with  Mr.  Irons 

14  and  others  in  your  office  regarding  Ms.  Lewis? 

15  A      My  recollection  is  that  they  —  as  an 

16  investigator  or  someone  who  was  reviewing  facts,  that 

17  there  were  others  who  were  more  professional  and  did 

18  a  better  job. 

19  Q      And  who  told  you  that  view? 

20  A      This  would  have  come  from  discussions  with 

21  Irons  and  people  on  his  squad  who  were  aware  of  the 

22  caliber  of  her  referrals  and  the  job  that  she  did. 
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1  Q      What  was  it  ~  well,  according  to  Mr.  Irons 

2  and  others  on  his  squad  in  your  office,  what  was  it 

3  about  Ms.  Lewis's  work  or  personality  that  they 

4  viewed  as  less  professional  than  the  work  of  others 

5  in  the  RTC  office? 

6  A      I  would  feel  better  if  you'd  ask  them  on 

7  that. 

8  Q      Well,  let  me  just  ask  you  this  way.   We 

9  certainly  will  if  we  have  an  opportunity.    But  what 

10  do  you  remember  from  the  conversations  that  you 

1 1  participated  in  with  Mr.  Irons  and  others  in  your 

12  office  about  why  it  was  that  they  viewed  Ms.  Lewis  as 

13  less  professional  than  others  in  the  RTC  field 

14  office? 

15  A      I  think  they  had  a  question  sometimes  about 

16  her  objectivity. 

17  Q      And  in  what  context? 

18  A      Focusing  in  on  an  area.   We  were  definitely 

19  interested,  as  I  said  earlier,  in  the  two  major 

20  failures.  Savers  and  First  Federal,  and  1  believe 

2 1  there  was  a  perception  that  she  kind  of  did  her  own 

22  thing. 


1766 

125 

1  Q      You  mean  that  Ms.  Lewis  on  her  own  moved 

2  over  to  the  Madison  case  from  the  two  cases  that  your 

3  office  wanted  her  to  focus  on? 

4  A      Yes. 

5  Q      That  was  a  perception  held  by  Mr.  Irons  and 

6  others  on  Mr.  Irons 's  staff  in  your  office? 

7  A      That's  my  recollection. 

8  Q      Did  you  ever  hear  any  conversation  among 

9  members  of  the  FBI  Little  Rock  field  office  about 

10  Ms.  Lewis's  credibility,  whether  she  told  the  truth? 

1 1  A      No,  I  don't  believe  so. 

12  Q      Did  Mr.  Irons  ever  indicate  to  you  that  he 

13  was  receiving  pressure  from  Ms.  Lewis  at  any  point  in 

14  this  whole  process,  pressure  from  Ms.  Lewis  to  move 

15  forward  on  the  Madison  case? 

16  A      I  believe  he  got  a  call  or  two  which  he 

17  related  to  me,  wanting  to  know  the  status. 

18  Q      Was  that  at  all  unusual  for  an  FBI  agent  in 

19  Mr.  Irons's  position  to  receive  calls  from  an  RTC 

20  investigator  or  was  there  something  about  these  calls 

21  that  Mr.  Irons  perceived  as  unusual? 

22 A      1  think  that's  something  that  better  be 
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1  asked  of  Mr.  Irons. 

2  Q      Again,  we  hope  to  get  a  chance  to  question 

3  him,  but  I  guess  my  question  to  you  stands,  based  on 

4  your  conversation  or  conversations  with  Mr.  Irons  ~ 

5  A      My  experience  would  indicate  that  most  of 

6  those  should  probably  come  from  her  superior  to 

7  either  the  ASAC  or  myself,  a  little  different  but  not 

8  totally  out  of  the  ordinary.    It's  a  small  office, 

9  but  it  could  be  perceived  as  somewhat  unusual. 

10  Q      For  Jean  Lewis  to  make  the  call  to 

1 1  Mr.  Irons? 

12  A      Right. 

13  Q      Instead  of  having  Jean  Lewis's  supervisor 

14  make  the  call  to  you? 

15  A      Or  the  ASACs  or  U.S.  Attorney. 

16  Q      So  what  you're  saying  is  that  may  not  have 

17  been  a  unique  situation  but  it's  still  unusual? 

18  A      It's  a  small  office.   I  mean,  typically 

19  somebody  above  her  would  have  made  the  call,  but  it's 

20  not  totally  unusual.    It's  a  small  office. 

21  Q      Was  it  ever  brought  to  your  attention  when 

22  you  were  running  the  FBI  office  in  Little  Rock  that 
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1  Ms.  Lewis  had  spoken  to  the  press  about  her  work  in 

2  the  Madison  case? 

3  A      Now,  is  this  —  what  period? 

4  Q      Well,  at  any  time  before  you  left  Little 

5  Rock  to  go  to  Kansas  City.    So  I  guess  the  question 

6  then  spans  the  time  up  until  New  Year's  of  '93. 

7  A      1  just  don't  recall.   I  know  there  was  some 

8  news  reports  later  on,  but  I  don't  recall  before  I 

9  left. 

10  Q      After  you  moved  from  Little  Rock  to  Kansas 

1 1  City,  did  you  ever  learn  any  information  about 

12  Ms.  Lewis  going  to  the  press  about  the  Madison  case? 

13  A      Well,  after  I  got  to  Kansas  City,  I'm 

14  certain  there  was  some  news  articles  where  it  came 

15  out. 

16  Q      Where  it  came  out  that  Ms.  Lewis  had  gone 

17  to  the  press? 

18  A      After  I  got  to  Kansas  City,  I'm  fairly 

19  certain  it  was  in  the  press  that  articles  indicating 

20  she  probably  had  been  talking  to  the  press,  but  I 

21  don't  recall  the  specifics.   That  was  strictly  from 

22  newspaper  articles. 
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1  Q      How  high  was  the  level  of  concern  about 

2  Ms.  Lewis's  professionalism  among  Mr.  Irons  and 

3  others  in  your  office  in  Little  Rock,  now  back  during 

4  the  pre- 1993  period? 

5  A      I  think  it  was  a  concern.   Beyond  that, 

6  again,  I  think  I  would  have  Mr.  Irons  elaborate. 

7  Q      Well,  what  do  you  remember  from  Mr.  Irons 

8  or  others  as  to  how  high  the  level  of  concern  was? 

9  A      There  was  just  some  question  about  her 

10  overall  professionalism  and  her  objectivity. 

11  Q      To  your  knowledge,  was  there  any  effort 

12  made  by  any  member  of  your  staff  to  look  into 

13  Ms.  Lewis's  past  as  a  criminal  investigator,  try  to 

14  find  out  what  was  going  on  with  her? 

15  A      No. 

16  Q      I  want  to  direct  your  attention  back  to  the 

17  same  document  that  you've  been  looking  at  for  a 

18  while,  FBI  1526  through  1528,  and  ask  you  to  look 

19  down  at  the  last  entry  on  the  first  page,  which  is 

20  listed  as  "mid-August  1992."    And  it  reads  as 

21  follows:    "Lewis  advised  FBI  the  referral  was  almost 

22  complete.   Her  superiors  gave  her  a  deadline  8-31-92 
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1  without  fail.    She  advised  she  gave  up  a  job 

2  opportunity  in  Washington  in  order  to  complete  the 

3  referral,  noting  she  might  change  the  course  of 

4  history." 

5  Now,  do  you  remember  being  informed  of  the 

6  information  included  in  the  entry  I  just  read? 

7  A      I  remember  the  information,  but  1  don't 

8  know  when  I  got  it. 

9  Q      What  do  you  remember  about  being  told  that 

10  Ms.  Lewis  had  said  that  she  had  given  up  "a  job 

1 1  opportunity  in  Washington  in  order  to  complete  the 

12  referral,  noting  she  might  change  the  course  of 

13  history"?   1  mean,  did  anyone  tell  you  that  Ms.  Lewis 

14  actually  said  that? 

15  A      I  recall  that  type  of  comment.   I  don't 

16  exactly  remember  when  or  where. 

17  Q      Is  that  the  kind  of  remark  that  is 

18  consistent  with  the  concerns  that  people  in  your 

19  office  had  regarding  Ms.  Lewis's  objectivity? 

20  A      I  would  say  so. 

21  Q      Do  you  know  who  reported  a  remark  similar 

22  to  this  as  having  been  made  by  Ms.  Lewis,  who 


1  reported  that  to  you? 

2  A      Again,  1  believe  it  would  have  been  Irons. 

3  Q      So  when  this  says  "Lewis  advised  the  FBI," 

4  the  contact  probably  was  to  Mr.  Irons? 

5  A      Yes,  yes. 

6  Q      Why  don't  you  close  up  that  document  but 

7  just  keep  it  there  because  I  think  we're  going  to 

8  need  it  again.   That's  a  big  document. 

9  I'm  going  to  give  you  another  one  which  is 

10  marked  FBI  1529  through  FBI  1533.    It's  actually  a 

1 1  document  that  you  were  shown  previously  when 

12  Mr.  Gicale  was  asking  you  questions.   Actually,  it 

13  may  have  had  different  Bates  numbers,  I'm  not  sure, 

14  but  I  think  it's  the  same  document. 

15  This  is  the  Airtel  dated  August  26,  1992 

16  from  the  SAC  Little  Rock  to  the  director  of  the  FBI; 

17  is  that  correct? 

18  A      Yes,  sir,  that's  correct. 

19  Q      Now,  what  is  the  difference  between  an 

20  Airtel  and  a  teletype? 

21  A      An  Airtel  is  a  priority  over  a  memorandum 

22  or  a  letter,  but  it  still  goes  through  the  regular 
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1  mail.   A  teletype  is  more  expedited  and  higher 

2  priority  that  goes  out  over  a  teletype  machine. 

3  Q      A  teletype  gets  there  immediately,  like  a 

4  fax? 

5  A      Within  an  hour  or  two,  just  like  a  fax, 

6  precisely. 

7  Q      So  obviously  an  Airtel  is  of  less  ~ 

8  A      Priority  but  still  is  priority  mail,  but  it 

9  goes  through  regular  mail,  overnight. 

10  Q      Now,  I  want  to  direct  your  attention  to  the 

1 1  latter  half  of  the  paragraph  on  the  first  page.   I 

12  think  this  may  help  refresh  your  memory  as  to  one  of 

13  the  subjects  we  were  talking  about  previously  as  to 

14  how  the  RTC  had  actually  set  its  order  of  priorities 

15  for  its  review  of  certain  failed  institutions  in  your 

16  region. 

17  A      Right. 

18  Q      And  this  reads,  I'm  starting  halfway  down 

19  the  first  page,  "RTC  had  previously  projected  making 

20  referrals  on  the  dozen  failed  institutions  over  a 

21  two-year  period  to  end  in  1994.   At  the  request  of 

22  Little  Rock,  RTC  intended  to  address  the  institutions 
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1  in  the  order  chosen  by  the  Bureau.   The  order 

2  requested  from  RTC  was  derived  by  projecting  manpower 

3  availability  in  headquarters  and  resident  agencies. 

4  The  closing  of  the  Tulsa  RTC  office,  layoffs  of  some 

5  of  its  personnel  and  transfer  of  the  remaining 

6  employees  have  all  negatively  affected  timely  receipt 

7  of  new  referrals  and"  I  think  that  says  "adversely 

8  influenced  Little  Rock's  ability  to  fully  utilize  its 

9  dedicated  FIF  resources  during  the  past  nine 

10  months." 

1 1  Now,  does  that  refresh  your  memory  as  to 

12  what  the  FBI  Little  Rock  --  Little  Rock  field 

13  office's  involvement  was  in  terms  of  the  RTC's 

14  setting  of  its  priorities  and  what  institutions  it 

15  would  focus  its  resources  on? 

16  A      Yes.   This  would  seem  to  indicate  that  that 

17  list  was  prioritized  in  order. 

18  Q      Now,  just  so  we're  clear,  what  you're 

19  saying  is  that  this  document,  FBI  1529,  the  8-26-92 

20  Airtel  from  you  to  the  FBI  director,  seems  to 

21  indicate  that  the  list  of  12  institutions,  or  1 1 

22  institutions  that  we  were  looking  at  previously,  that 
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1  RTC  memo  from  Jean  Lewis  to  Clark  Walton,  that  that 

2  list  was  set  according  to  the  FBI's  preferences? 

3  A      That's  correct. 

4  Q      Now,  is  this  ~  it  says  from  SAC.    Was  this 

5  actually  from  you  or  is  this  something  that  would 

6  have  been  written  ~ 

7  A      It  always  goes  from  the  SAC. 

8  Q      I  understand  that. 

9  A      So  I  can't  tell  you  whether  I  signed  that 

10  or  not,  but  I  was  aware  of  it. 

11  Q      And  you  believe  that  this  memo,  FBI  1529, 

12  to  be  accurate  when  it  indicates  that  the  RTC's 

13  priority  list  relating  to  failed  financial 

14  institutions  in  your  region  was  actually  set 

15  according  to  the  FBI's  wishes? 

16  A      That's  correct,  and  the  initials  down 

17  there,  SDl,  is  Steven  Irons.    He  would  be  the  one  who 

18  dictated  it. 

19  Q      And  you're  referring  to  the  bottom 

20  left-hand  comer  of  the  first  page? 

21  A      Right  above  the  4,  right,  that's  correct. 

22 Q      So  that  indicates  that  Mr.  Irons  at  least 
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1  drafted  this  document? 

2  A      That's  correct.   That's  correct. 

3  Q      I'll  take  that  one  back  from  you.   Now  — 

4  actually,  tell  me  if  you  need  to  see  it  again.   This 

5  document  refers  to  ~  this  document  we  were  just 

6  looking  at  refers  to  manpower  shortages  in  the  RTC 

7  offices,  specifically  one  of  the  offices,  the  closing 

8  of  the  Tulsa  RTC  office  and  layoffs  of  some  of  its 

9  personnel  in  other  RTC  offices.   Was  that  an  issue 

10  that  you  and  others  at  the  FBI  were  aware  of  in  terms 

1 1  of  setting  priorities  for  the  RTC;  in  other  words, 

12  their  own  person  power  shortages? 

13  A      I'm  sure  the  cutbacks  came  up  in  our 

14  discussions.    Sure  we  would  be  aware  of  that. 

15  Q      Is  it  accurate  to  say  that  the  manpower 

16  shortages  at  the  RTC  made  prioritization  within  the 

1 7  RTC  even  more  important? 

18  A      Yes. 

19  Q      Now,  you've  testified  previously  that  on 

20  September  2,  1992,  your  office  in  Little  Rock 

21  received  the  criminal  referral  C0004  in  the  Madison 

22  case  from  the  RTC;  is  that  correct? 
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1  A      I  believe  that's  the  right  name. 

2  Q      And  I  believe  your  testimony  was  that  the 

3  copy  of  the  referral  that  was  received  in  your  office 

4  did  not  have  any  of  the  exhibits  to  the  referral? 

5  A      That's  correct,  they  went  to  the  U.S. 

6  Attorney's  office. 

7  Q      What  is  the  general  practice  in  terms  of 

8  the  making  of  referrals,  criminal  referrals,  in  RTC 

9  cases  in  terms  of  attaching  or  not  attaching 

10  exhibits,  or  at  least  what  was  the  general  practice 

11  as  of  1992? 

12  A      This  was  ~  my  recollection  is  that  this 

13  was  a  voluminous  number  of  exhibits,  that  typically 

14  v/e  would  probably  get  them  both  if  there  wasn't  too 

15  much  of  a  volume,  but  then  again  ~  this  is  strictly 

16  conjecture,  but  again,  I  would  assume  based  on 

17  experience  that  they  sent  this  to  the  U.S.  Attorney's 

1 8  office  knowing  that  there  had  been  a  full-fledged 

19  trial  and  acquittal  and  it  was  important  that  the 

20  U.S.  Attorney  be  on  track  and  authorize  an  opening  of 

21  an  investigation.   That  would  be  my  assessment  as  to 

22  why  they  sent  all  the  exhibits  to  the  U.S.  Attorney's 
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1  office,  but  ~ 

2  Q      I'm  sorry.    Say  that  again.   What  you're 

3  saying  is  your  understanding  as  to  why  the  exhibits 

4  were  sent  to  the  U.S.  Attorney's  office  as  opposed 

5  to  -- 

6  A      As  opposed  to  not  being  sent  both  places. 

7  Q      And  the  reason  being  that  the  U.S. 

8  Attorney's  office  needed  to  be  able  to  look  at  all  of 

9  the  allegations  in  greater  detail? 

10  A      Right,  and  make  a  determination  as  to 

1 1  whether  or  not  to  reopen  the  investigation. 

12  Q      And  that  was  because  there  were  so  many 

13  factors  that  in  other  circumstances  would  have 

14  militated  against  a  subsequent  investigation,  the 

15  prior  trial? 

16  A      Right,  right. 

17  Q      The  fact  that  Mr.  McDougal  was  ill? 

18  A      Right. 

19  Q      The  fact  that  Mr.  McDougal  had  actually 

20  been  acquitted? 

21  A      Right.    But  I'm  not  certain.   I  don't 

22  really  recall  anybody  saying  that,  but  my  assessment 
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1  of  the  situation  and  knowing  in  general  how  they  go, 

2  I  think  typically  if  there  wasn't  that  many  exhibits, 

3  we  would  both  get  it,  but  because  this  was  so 

4  voluminous  and  they  were  aware  of  the  previous  trial 

5  and  background  on  this,  that's  why  they  sent  it  to 

6  the  U.S.  Attorney.    I  believe  that's  why  they  did  it. 

7  Q      Now,  you  were  notified  on  September  2,  1992 

8  by  Mr.  Irons  that  the  referral  had  arrived  in  your 

9  office? 

10  A      Right. 

1 1  Q      What  was  your  reaction  when  you  learned 

12  that  this  referral  that  you  were  receiving  was  in  the 

1 3  Madison  case  and  not  in  the  Savers  or  First  Federal 

14  case? 

15  A      Well,  I  was  ~  my  first  concern  was  that 

16  the  FBI  analysts  handle  this  in  an  objective  and 

17  totally  fair  manner,  realizing  the  timing  was  crucial 

18  and  if  any  type  of  investigation  was  initiated,  if  it 

19  become  public,  that  it  could  ~  we  had  to  maintain 

20  our  absolute  objectivity  and  fairness. 

21  And  this  is  a  different  situation.   It's 

22  not  a  typical  referral.   It's  a  referral  where  we 
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1  again  had  had  what  I  thought  was  a  thorough 

2  investigation,  up  to  a  two-week  trial  and  the  main 

3  target  was  acquitted.  And  now  to  reopen  this  when  we 

4  were  asking  for  two  other  cases  which  we  had  not  done 

5  that  ~  done  basically  any  investigation  on  with  far 

6  greater  losses  and  more  culpability,  particularly  in 

7  the  time  period  that  we  had  to  be  very  careful, 

8  objective  and  fair  and  that  everything  had  to  be 

9  cleared  certainly  with  the  United  States  Attorneys 

10  office  before  we  did  anything. 

1 1  Q      Did  you  think  it  was  appropriate  for  the 

12  RTC  to  be  sending  criminal  referral  in  the  Madison 

13  case  under  those  circumstances  you've  just  outlined 

14  as  opposed  to  criminal  referrals  in  the  other  two 

1 5  cases  you  had  greater  interest  in.  Savers  and  First 

16  Federal? 

17  A      Well,  certainly  they  have  a  right  to  refer 

18  it,  but  certainly  once  we  got  it,  it  was  incumbent 

19  upon  us  to  handle  it  in  a  very  fair  and  objective 

20  manner  to  all  the  parties  involved  who  could  be 

21  harmed  or  reputations  hindered. 

22  Q      Did  your  office  ever  initiate  its  own 
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1  investigations  into  failed  S&Ls,  or  did  you  always 

2  wait  for  referrals  from  the  RTC? 

3  A      I'd  say  in  general  we  waited  for  the 

4  referrals.  And  there  might  be  ~  I'm  not  saying 

5  there  isn't  exceptions,  obviously,  if  somebody  comes 

6  in  and  says  A,  B  and  C  did  this  and  it  violated  the 

7  law,  but  what  we  did  was  gather  information  that  were 

8  indicators  of  violations,  and  that's  why  we,  I'm 

9  sure,  had  First  Federal  and  Savers  at  the  top.   There 

10  were  indicators  of  a  possible  fraud  and  criminal 

1 1  violations. 

12  Now,  that  doesn't  say  that  if  we  had  very 

13  specific  information,  that  after  consuhation  with 

14  the  U.S.  Attorney's  office,  we  would  open  the  case, 

15  but  again  we  would  have  to  get  the  records  from  the 

16  RTC.   They  had  the  records  so  there  would  be 

17  consultation. 

18  Q      Was  there  any  discussion  among  any  of  the 

19  officials  in  your  office  in  Little  Rock  following  the 

20  receipt  of  the  criminal  referral  in  the  Madison  case 

21  on  September  2  about  suspicions  that  the  referral  was 

22  politically  motivated? 


1  A      Well,  we  have  to  deal  with  facts,  and  since 

2  it  come  in,  that's  the  way  we  handled  it. 

3  Q      But  were  there  any  discussions  among 

4  officials  at  your  office  about  suspicions  that  they 

5  may  have  had  that  Ms.  Lewis  and  possibly  others  at 

6  the  RTC  had  had  political  motivations  in  sending  the 

7  criminal  referral  at  that  time  in  the  Madison  case? 

8  A      That's  why  we  had  to  make  sure  everything 

9  was  fair  and  objective. 

10  Q      So  the  answer  is  yes? 

1 1  A      We  had  to  cover  ~  we  had  to  make  sure  that 

12  we  were  totally  fair  and  objective,  regardless  of 

13  motives. 

14  Q      Well,  I  mean  it's  obviously  in  the 

1 5  documents  that  Mr.  Banks  subsequently  had  some 

16  concerns  about  political  motivations. 

17  A      Right. 

18  Q      What  I'm  trying  to  get  at  is  whether  before 

19  Mr.  Banks  entered  the  picture,  as  far  as  your  office 

20  was  concerned,  whether  anyone  in  your  office 

21  articulated  concerns  that  the  sending  of  the  referral 

22  in  the  Madison  case  in  the  beginning  of  September 
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1  1992  was  at  least  in  part  politically  motivated. 

2  A      In  trying  to  insure  that  we  were  fair  and 

3  objective,  I  mean  certainly  that  was  a  factor  that 

4  was  considered. 

5  Q      Now,  who  was  it  who  articulated  concerns 

6  that  the  sending  of  the  referral  in  the  Madison  case 

7  in  September  1992  was  politically  motivated? 

8  A      Well,  I'm  not  saying  we  said  it  was 

9  politically  motivated. 

10  Q      Well,  who  expressed  concerns  that  it  might 

11  be? 

12  A      We  considered  that  would  be  a  factor,  and 

13  again  that  would  be  the  people  that  worked  on  the 

14  case,  mainly  Irons,  Whitehead  and  myself. 

15  Q      Now,  what  were  ~  what  was  your  thought 

16  process  as  you  were  thinking  about  whether  it  was 

17  politically  motivated  for  Ms.  Lewis  to  have  sent  the 

1 8  referral  in  the  Madison  case  at  that  time, 

19  September  2,  1992? 

20  A      I  think  I  had  --  1  thought  I  had  to 

2 1  approach  it  that  we  have  got  the  referral,  we  will 

22  act  in  total  objective  —  be  totally  objective  and 
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1  fair  from  this  point  out.    We've  got  it  now.    We've 

2  got  to  take  action.   It's  ours.    There's  been  a 

3  legitimate  referral,  and  we'll  handle  it  as  fair  and 

4  objective  as  we  can,  without  regard  as  to  why  it  was 

5  referred  or  any  of  those  factors,  which  is  strictly 

6  conjecture. 

7  Q      Well,  let  me  see  if  I  can  get  at  that.   Do 

8  you  remember  the  entry  that  we  were  looking  at  before 

9  about  Ms.  Lewis  apparently  telling  someone  in  your 

10  office  that  "she  had  given  up  a  job  opportunity  in 

1 1  Washington  in  order  to  complete  the  referral,  noting 

12  that  she  might  change  the  course  of  history"? 

13  A      Right. 

14  Q      You  know,  it  obviously  may  or  may  not  be 

15  total  conjecture,  but  what  did  you  think?   Did  you 

16  think  that  it  was  politically  motivated  for  Ms.  Lewis 

17  to  send  over  a  criminal  referral  naming  the  Clintons 

18  as  witnesses  on  September  2,  1992,  two  months  before 

19  the  presidential  election? 

20  A      Well,  it's  a  possibility,  but  again,  it's  a 

21  legitimate  referral,  and  our  point  now  is  we've  got 

22  to  act  on  it.    We've  got  a  referral.   So  ~ 
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1  Q      I'm  just  asking  you  what  you  thought. 

2  MR.  GICALE:    You  know,  I  would  object. 

3  He's  answered  this  question  different  ways  three 

4  different  times,  and  we've  covered  it  and  you're  -- 

5  he's  answered  it. 

6  BY  MR.  KRAVITZ: 

7  Q      You  can  answer. 

8  MR.  GICALE:    No,  he's  -- 

9  MR.  KRAVITZ:    Lou. 

10  MR.  GICALE:    I've  objected,  raised  an 

1 1  objection  as  to  relevance. 

12  MR.  KRAVITZ:    This  is  the  most  ridiculous 

13  thing  I've  ever  heard  in  my  life. 

14  BY  MR.  KRAVITZ: 

15  Q      Do  you  want  me  to  rephrase  the  question? 

16  A      Rephrase  the  question. 

17  Q      The  question  is  when  the  referral  was 

18  received  in  your  office  on  September  2,  1992  and  you 

19  had  some  time  to  think  about  it,  did  you  think  that 

20  it  was  politically  ~  that  it  had  been  sent  over  due 

21  at  least  in  part  to  political  motivations? 

22 A      Again,  we  wanted  to  be  totally  fair  and 


1  objective,  but  we  certainly  had  to  consider  the 

2  possibility  that  there  could  have  been  a  motive.   And 

3  the  comments  of  this  certainly  caused  the  factor  to 

4  be  considered. 

5  Q      There  were  discussions  in  your  office  among 

6  top  officials  about  the  concern  that  the  referral  was 

7  politically  motivated? 

8  A      That  that's  a  possibility,  that's  something 

9  we  have  to  keep  in  mind  when  we're  planning  what 

10  we're  going  to  do,  to  be  fair  and  objective  during 

1 1  this  crucial  period. 

12  Q      Did  you  ever  have  any  conversations  about 

13  your  concerns  of  political  motivation  with  anyone 

14  outside  the  Little  Rock  FBI  field  office? 

15  A      Well,  certainly  I'm  sure  we  discussed  it 

16  with  the  U.S.  Attorney,  the  possibility. 

17  Q      Mr.  Banks? 

18  A      Yes. 

19  Q      How  about  with  anyone  at  the  RTC? 

20  A      I  don't  believe  so. 

21  Q      If  you  could  look  on  the  chronology,  the 

22  second  page,  page  FBI  1527,  you  will  see  that  there 
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1  is  one  entry,  September  2,  '92  which  indicates  that 

2  the  referral  was  received  from  the  RTC  and  that  the 

3  U.S.  Attorney  received  his  copy  on  the  same  day,  and 

4  then  the  next  entry,  which  says  "next  day  or  so,"  so 

5  presumably  that's  September  3  or  4,  1992,  indicates 

6  "spoke  to  USA,  who  wanted  us  to  take  no  action  until 

7  we  had  time  to  discuss  it  due  to  sensitivity 

8  (previous  conversations  that  it  was  coming  had 

9  occurred)." 

10  Was  that  you  who  spoke  to  the  U.S.  Attorney 

1 1  on  that  day,  September  3  or  4,  1992? 

12  A      It  could  have  been.   1  just  don't  recall 

13  specifically. 

14  Q      Do  you  remember  learning  from  the  U.S. 

15  Attorney,  either  directly  or  indirectly,  in  early 

16  September  a  day  or  two  after  receiving  the  referral 

1 7  that  Mr.  Banks  wanted  your  office  to  take  no  action 

18  until  you  all  had  had  time  to  discuss  the  case? 

19  A      Right. 

20  Q      You  do  remember  that? 

21  A      Well,  and  I  made  sure  of  that,  too,  in 

22  ours,  that  since  we  had  had  —  with  the  background  of 


1  the  case  and  so  forth,  I  made  that  clear  in  our 

2  office  that  we  didn't  want  to  do  anything  until  we 

3  had  the  concurrence  of  the  U.S.  Attorney. 

4  Q      And  was  that  due  to  concerns  about  the 

5  possible  political  motivations  of  the  referral  and 

6  its  timing? 

7  A      Again,  that's  a  factor,  the  fact  that  we 

8  had  the  previous  trial  and  the  main  target  had  been 

9  acquitted,  it's  a  whole  spectrum  of  factors  that 

10  occur  which  is  not  a  typical  referral.  The  timing, 

1 1  certainly,  sure. 

12  Q      To  your  knowledge,  were  there  statute  of 

13  limitation  deadlines  that  were  rapidly  approaching  in 

14  the  Madison  case  as  of  the  time  of  the  referral? 

15  A      There  was  some  discussion  in  the  ~  I'm 

16  sure  in  the  September  23  conference  about  some 

17  concerns  about  statute  of  limitations.    1  don't 

18  exactly  recall  when  it  was.    1  thought  it  was  in 

19  early  spring,  but  I  don't  recall  the  exact  date.   It 

20  was  discussed.   Banks  raised  that,  that  he  had 

21  some  ~  and  maybe  Dodson  too,  that  they  had  some 

22  concerns  about  the  statutes  of  limitations. 
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1  MR.  KRAVITZ:    Do  you  want  to  take  a  break? 

2  We've  been  going  for  a  long  time. 

3  MR.  SGRO:    He's  got  to  go. 

4  MR.  KRAVITZ:    Off  the  record. 

5  (Recess.) 

6  BY  MR.  KRAVITZ: 

7  Q      Back  on  the  record.   I  want  to  direct  your 

8  attention  again  to  page  1527,  the  second  page  of  that 

9  chronology.   It  indicates  the  last  entry  we  spoke 

10  about  was  the  one  the  next  day  or  so,  which  would  be 

1 1  September  3  or  4,  1992,  and  then  following  that,  it 

12  says  "next  few  days  RTC  began  to  call  and  ask  what 

13  FBI  was  doing  with  the  referral"  and  then  the  next 

14  entry,  9-9-92,  "RTC  leaves  phone  message  complaining 

15  FBI  returned  calls"  and  "give  status  report." 

16  Do  you  know  what  those  entries  refer  to? 

17  A      Again,  they  would  have  been  calling  Irons 

18  so~ 

19  Q      "They"  being  the  RTC? 

20  A      Right. 

21  Q      Specifically  probably  Ms.  Lewis? 

22  A      Or  someone  at  her  level,  yeah,  probably 
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1  her. 

2  Q      Is  that  also  unusual  as  you  stated  before 

3  for  someone  at  the  RTC  to  be  making  several  follow-up 

4  calls  within  a  week  of  a  referral  being  sent  over? 

5  A      Well,  I'd  say  that  it's  not  unusual  to  make 

6  maybe  one  or  two,  but  then  generally  somebody,  a 

7  supervisor  or  somebody,  would  call  the  U.S. 

8  Attorney's  office  or  the  AS  AC  or  higher  in  our 

9  office. 

10  Q      So  if  there  were  more  than  one  or  two  calls 

1 1  from  Ms.  Lewis  to  Mr.  Irons  during  that  week 

12  following  the  referral,  that  would  have  been  unusual? 

13  A      Somewhat  unusual,  yes. 

14  Q      Do  you  remember  any  conversations  or 

15  discussions  within  your  office  about  whether  people 

16  were  feeling  pressured  by  Ms.  Lewis  during  that  first 

17  week  in  September  1992  to  take  quick  action  on  the 

1 8  Madison  referral? 

19  A      Again,  I'm  sure  that  ~  I'm  fairly  certain 

20  that  Irons  would  have  mentioned  it  to  either  me  or 

2 1  the  ASAC,  and  again,  you  know,  we  had  talked  to  the 

22  U.S.  Attorney  and  we  weren't  going  to  take  any  action 
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1  until  after  we'd  had  an  opportunity  to  discuss  it 

2  with  them,  but  I'm  sure  Irons  would  have  mentioned  it 

3  to  either  myself  and/or  Whitehead  or  both  of  us.   I 

4  don't  recall  the  specifics,  but  I'm  sure  he  would 

5  have. 

6  Q      Mentioned  to  you  that  he  had  received  more 

7  than  one  or  two  telephone  calls  from  Ms.  Lewis? 

8  A      Right. 

9  MR.  GICALE:    Is  the  answer  you  don't 

10  recall? 

1 1  THE  WITNESS:    I  don't  recall  the  specifics, 

12  but  knowing  Irons,  I'm  sure  he  would  have  mentioned 

13  it  to  one  of  us. 

14  BY  MR.  KRAVITZ: 

15  Q      And  then  on  the  next  entry,  9  -- 

16  A      And  again,  I  think  I  ought  to  get  this  on 

17  the  record.   I  don't  know  when  I  was  in  the  office. 

18  I  traveled  a  lot,  and  when  I  was  in  the  Bureau,  the 

19  committee  and  other  things,  and  conferences  and  that 

20  type  of  thing,  so  I'm  not  being  --  I'm  not  giving 

21  you  —  I'm  not  sure  I  was  there  on  this  given  day  or 

22  something  like  that,  but  I  know  that  in  general,  I 
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1  would  get  ~  when  I  would  come  back  in,  he's  going  to 

2  give  me  an  update,  him  or  the  ASAC,  on  the  calls  and 

3  that  type  of  thing,  but  this  was  of  utmost  priority 

4  in  the  office,  very  sensitive  case  and  one  of  the 

5  highest  priorities  in  the  office. 

6  Q      The  entry  for  9-10-92  reads  "RTC  was 

7  advised  no  decision  by  USA  and  FBI  was  not  going  to 

8  be  in  a  position  to  give  status  reports  when  he 

9  did." 

10  Do  you  know  what  that  means? 

1 1  A      Obviously  I  know  what  "no  decision"  ~  I 

12  mean  "no  decision,"  I'm  sure  they  mean  by  doing  any 

13  investigation  or  taking  any  action  on  the  referral. 

14  Looks  to  me  like  something  is  probably  left  out 

15  there. 

16  Q      Does  that  ~  do  you  think  that  this  refers 

17  to  a  message  that  was  sent  from  your  office,  the 

18  Little  Rock  FBI  field  office,  to  the  RTC  telling  them 

19  that  they  were  not  going  to  get  status  reports  and 

20  perhaps  they  shouldn't  call  so  much? 

21  A      Well,  I'm  sure  that  there's  no  decision  yet 

22  by  the  USA  or  the  FBI,  and  basically  we're  not  going 
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1  to  do  anything  until  we  have  some  concurrence  of  the 

2  U.S.  Attorney. 

3  Q      Is  this  communication  that  happened  on 

4  September  1 0,  1 992  from  your  office  to  the  RTC  Kansas 

5  City  field  office,  was  this  an  effort  to  get  the 

6  Kansas  City  field  office  to  lay  off? 

7  A      Probably.   Again,  I  just  can't  say,  but  it 

8  probably  ~ 

9  Q      You  don't  have  a  specific  recollection? 

10  A      No. 

1 1  Q      But  is  that  sense  consistent  with  your 

12  memory  of  what  was  going  on  approximately  a  week 

13  after  your  office  received  the  criminal  referral? 

14  A      Probably,  it  would  be  either  us  or  the  U.S. 

15  Attorney.    It's  probably  us. 

16  Q      Telling  the  RTC  just  to  cool  it  a  little 

17  bit? 

18  A      And  again,  it's  probably  Irons  calling 

19  back,  but  again,  I  don't  recall. 

20  MS.  SIMONTON:    Can  I  make  phone  calls 

21  during  your  breaks?  No,  I'm  sorry. 

22 MR.  GICALE:    Off  the  record. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  KRAVITZ: 

3  Q      Why  don't  we  put  that  chronology  to  one 

4  side  for  now.   Now  I'm  going  to  show  you  a  document 

5  that  you've  looked  at  previously,  which  is  the 

6  October  7,  1992  teletype  from  FBI  Little  Rock  to  the 

7  director  of  the  FBI  relating  to  Madison  Guaranty 

8  Savings  and  Loan,  and  it's  —  the  copy  I'm  going  to 

9  show  you  is  pages  007181  through  007191. 

10  And  actually  what  I  want  to  ask  you,  by 

1 1  referring  to  this,  I'd  like  to  ask  you  some  questions 

12  about  the  meeting  you  testified  about  previously  on 

13  September  23,  1992  between  members  of  your  office  and 

14  members  of  the  United  States  Attorney's  office  in 

15  Little  Rock.    Do  you  understand? 

16  A      Yes. 

17  Q      If  you  could  turn  to  page  10,  which  is 

18  Bates  stamp  0071990,  and  I  just  want  to  read  this 

19  part  into  the  record.   "On  September  23,  1992,  SAC 

20  Little  Rock  and  supervisory  staff  met  with  USA  to 

21  discuss  this  matter.   There  was  the  opinion  of  USA 

22  EDAR  the  information  concerning  the  check  kite  was  of 
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1  possible  interest  with  Anspaugh  as  a  possible 

2  target.   It  was  also  the  opinion  of  USA  the  alleged 

3  involvement  of  the  Clintons  in  wrongdoing  was 

4  implausible  and  he  was  not  inclined  to  authorize  an 

5  investigation  or  render  a  positive  prosecution 

6  opinion.    It  was  also  noted  a  complete  and  factual 

7  determination  of  what  transpired  in  any  facet  of  the 

8  referral  would  take  some  time.   USA  EDAR  opined  the 

9  correct  course  of  action  was  for  him  to  have  legal 

10  research  conducted  on  the  statute  of  limitations  on 

1 1  the  various  applicable  bank  fraud  statutes  and  to 

12  complete  an  in-depth  analysis  of  the  voluminous 

13  exhibits  ancillary  to  the  referral." 

14  Let  me  just  ask  you  some  follow-up 

15  questions  based  on  that  about  the  September  23,  1992 

16  meeting.   What  was  the  conversation,  the  best  you  can 

17  remember,  leading  up  to  Mr.  Banks's  statement  on 

18  September  23,  1992  that  "the  alleged  involvement  of 

19  the  Clintons  in  wrongdoing  was  implausible"? 

20  A      My  recollection  is  that  that  was  based  on 

21  his  review  of  the  facts  contained  in  the  referral. 

22 Q      Do  you  remember  Mr.  Banks  actually  using 
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1  the  word  "implausible"? 

2  A      I  don't  recall  it  specifically,  no. 

3  Q      But  you  do  remember  Mr.  Banks  using  words 

4  to  that  effect? 

5  A      Highly  unlikely  or  he  don't  see  it  or  that 

6  type  of  thing. 

7  Q      And  was  there  any  disagreement  among  the 

8  people  at  that  meeting  on  September  23,  1992  as  to 

9  the  plausibility  or  implausibility  of  any  alleged 

10  wrongdoing  on  the  part  of  the  Clintons? 

11  A      No. 

12  Q      Everyone  agreed  that  it  was  highly  unlikely 

13  or  implausible  that  any  allegations  of  wrongdoing  by 

14  the  Clintons  would  pan  out? 

15  A      Basically,  right.    I  mean  again,  we  hadn't 

16  reviewed  the  300  documents,  so  we  don't  have  quite  ~ 

17  and  1  don't  think  they  had  really  either,  but  we 

18  tended  ~  that's  the  way  ~  1  think  we  tended  to 

19  believe  that  is  probably  true,  but  we  hadn't  reviewed 

20  the  exhibits  yet,  so  we're  relying  more  on  their 

21  assessment  than  ours  but  in  general  that  was  the 

22  consensus. 
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1  But  I  think  you  have  ~  we  hadn't  reviewed 

2  the  300  exhibits  so  there  was  a  little  question  there 

3  but  we  were  relying  on  ~  they're  the  attorneys,  and 

4  their  expertise,  but  in  general,  that  was  the 

5  consensus,  based  on  what  Irons  and  our  people  and 

6  their  staff  had  reviewed. 

7  Q      Now,  this  portion  that  I  just  read  says  "it 

8  was  also  noted  that  a  complete  and  factual 

9  determination  of  what  transpired  in  any  facet  of  the 

10  referral  would  take  some  time." 

1 1  How  much  time  was  anticipated  that  such  a 

12  complete  and  factual  review  would  take? 

13  A      I  don't  recall  now  what  we  said. 

14  Q      Was  it  a  matter  of  weeks  or  a  matter  of 

15  months? 

16  A      I  just  don't  recall. 

17  Q      Now,  what  statute  of  limitations  issues  did 

1 8  Mr.  Banks  indicate  that  he  wanted  to  have  researched? 

19  A      Again,  I  know  there  were  specifics,  but  I 

20  don't  recall  a  specific  statute.   And  he  explained 

21  it,  and  it  was  certainly  logical  and  reasonable. 

22 Q      Now,  back  on  the  first  page  of  this 
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1  October  7,  1992  teletype  from  FBI  Little  Rock  to  the 

2  director  of  the  FBI,  it  indicates  or  it  references 

3  telephone  calls  from  Kevin  Kendrick  to  Steven  Irons 

4  on  October  6  and  7,  1992. 

5  Do  you  know  what  those  telephone  calls  were 

6  about? 

7  A      I  don't  recall  specifically  now.    I'm  sure 

8  it  related  to  the  overall  details  of  this  case,  but  I 

9  don't  know  the  specifics.   We  did  send  a  ~  oh,  the 

10  10-7  ~  based  on  our  procedure,  I  think  it  would 

1 1  relate  to  what  he  wants  in  the  teletype,  Kendrick  to 

12  Irons,  but  I'm  not  sure  of  that.    I  mean  -- 

13  Q      What  you're  saying  is  that -- 

14  A      This  teletype  is  coming  in  and  they  know 

15  it,  and  I  would  ~  my  assessment,  knowing  how  we 

16  operate,  is  that  he's  calling  Irons  to  tell  him,  make 

17  sure  you  get  these  points  in  the  teletype. 

18  Q      Kendrick  is  calling  Irons? 

19  A      Right,  right,  calls  to  SA  Irons. 

20  Q      So  what  you're  assuming  is  that  on  October 

21  6  and  7  Kendrick  is  calling  Irons  and  telling  Irons 

22  to  make  sure  certain  points  are  addressed  in  the 
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1  teletype  that's  about  to  go  from  your  office  to  FBI 

2  headquarters? 

3  A      Or  to  get  a  further  update  so  when  it  comes 

4  in,  he's  got  a  handle  on  what's  in  the  teletype. 

5  Q      Now,  are  you  aware  of  anything  that  was 

6  going  on  in  your  office  or  in  the  U.S.  Attorney's 

7  office  in  Little  Rock  relating  to  the  criminal 

8  referral  between  the  meeting  on  September  23,  1992  at 

9  the  U.S.  Attorney's  office  and  these  telephone 

10  conversations  on  October  6  and  7  between  Irons  and 

1 1  Kendrick? 

12  A      I'm  not  —  not  specifics,  but  again,  it  was 

13  a  matter  of  paramount  importance  and  we  were  sure  it 

14  was  the  highest  priority,  and  we  were  closely 

15  following  it.    Everybody  was.    I  don't  know  the  exact 

16  specifics. 

17  Q      But  based  on  the  September  23,  1992  meeting 

1 8  with  Banks,  Banks  had  not  authorized  any  overt 

19  investigation? 

20  A      Exactly. 

21  Q      So  is  it  accurate  to  say  that  you  all  were 

22  just  kind  of  following  it  passively,  waiting  for  — 
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1  to  be  told  whether  to  go  forward  more  aggressively? 

2  A      Right. 

3  Q      Now,  back  -- 

4  A      Seeing  what  headquarters'  reaction  would  be 

5  to  it. 

6  Q      Once  headquarters  found  out  about  it? 

7  A      Once  they  got  it  on  the  7th,  right. 

8  Q      What's  your  understanding  as  to  why 

9  headquarters  was  not  notified  about  this  referral 

10  until  more  than  a  month  after  it  was  received  in  your 

1 1  office? 

12  A      I  don't  quite  agree  with  that.    We  told 

13  them  on  the  26th  and  basically  set  forth  the  details. 

14  Q      I  apologize? 

15  A      The  Airtel  set  forth  basically  what  was 

16  coming  in. 

17  Q      Okay.   August  26? 

18  A      August  26,  right. 

19  Q      I  understand. 

20  A      And  we  didn't  actually  get  it  until  9-2. 

21  They  were  put  on  notice  it  was  coming  in. 

22  Q      When  was  the  referral  actually  ~  a  copy  of 
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1  the  referral  actually  sent  to  FBI  headquarters? 

2  A      I'd  have  to  refresh  my  memory  on  that.    I 

3  believe  it  was  October  6. 

4  Q      And  what's  your  understanding  as  to  why  the 

5  referral  was  sent  on  October  6  and  not  sooner  or  not 

6  later?  I  mean  why  that  day? 

7  A      I  imagine  they  requested  it. 

8  Q      As  a  follow-up  to  the  August  26  Airtel? 

9  A      Right,  right.    And  there  was  a  call,  see. 

10  There  was  ~  again  I'm  losing  my  dates,  but  I'm  sure 

1 1  there  was  some  calls  between  9-2  and  10-6  between 

12  headquarters  and  the  Little  Rock  office,  so  -  and  on 

13  the  sixth  call  obviously  they  requested  we  send  the 

14  facts. 

15  Q      Now,  on  the  chronology  you've  been  working 

16  off,  specifically  pages  1527  and  1528,  there's  an 

17  entry  at  the  bottom  of  1527  dated  10-6-92  which  says 

18  "First  Assistant  USA  advises  they  are  going  to 

19  notify  DOJ  they  received  referral.   Also  advised  Jean 

20  Lewis  of  RTC  now  calling  him.    She  called  and  said 

21  she  didn't  mean  to  pester  him  but  it  was  standard  to 

22  make  a  follow-up  contact  six  weeks  after  any  referral 
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1  to  make  sure  it  was  received  and  find  out  if  any 

2  clarification  or  assistance  was  needed." 

3  Were  you  aware  at  the  time  that  the  First 

4  Assistant  U.S.  Attorney  had  informed  Mr.  Irons  or 

5  anyone  else  in  your  office  as  of  October  6  that 

6  Ms.  Lewis  was  at  that  time  calling  the  U.S. 

7  Attorney's  office  in  addition  to  calling  the  FBI? 

8  A      Well,  I  think  there  was  something  we  talked 

9  about  earlier  where  we  had  ~  you  know,  he  is  the 

10  final  determinant  and  so  I  think  in  a  sense,  we  had 

1 1  told  him  to  call  the  U.S.  Attorney's  office  because 

12  we  weren't  going  to  do  anything  without  their 

13  concurrence. 

14  Q      Did  Mr.  Irons  relate  to  you  that  the  First 

15  Assistant  U.S.  Attorney  in  Little  Rock  was 

16  complaining  that  Ms.  Lewis  was  pestering  him? 

17  A      Again,  I'm  sure  he  told  me  that  she  was 

18  calling  him. 

19  Q      You're  sure  Mr.  Irons  told  you  that  he  had 

20  heard  fi-om  the  U.S.  Attorney's  office  that  Ms.  Lewis 

21  was  calling  the  U.S.  Attorney's  office? 

22  A      Right,  right,  right.    I  don't  know  whether 
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1  he  said  pestering  or  what,  but  I'm  sure  I  got 

2  information  that  they  were  calling  the  U.S. 

3  Attorney's  office,  and  that's  in  essence  what  we  told 

4  them  to  do. 

5  Q      Whether  Mr.  Irons  used  the  word  "pester"  or 

6  not  ~ 

7  A      I  don't  recall. 

8  Q      ~  was  the  implication  something  similar  to 

9  what  pester  means? 

10  A      I  just  don't  recall. 

11  Q      I  think  we've  used  up  this -- I  know  this 

12  is  going  to  make  you  sad,  but  I  think  we've  used  up 

13  this  chronology.    I'll  take  this  one  back. 

14  MS.  SIMONTON:    Off  the  record. 

15  (Discussion  off  the  record.) 

16  BY  MR.  KRAVITZ: 

17  Q      I'm  going  to  direct  your  attention  again  to 

18  the  October  7,  '92  teletype  from  FBI  Little  Rock  to 

19  the  director  of  the  FBI,  and  specifically  to  page  4. 

20  Now,  the  middle  paragraph  here,  that 

21  describes  the  previous  investigation  and  trial  that 

22  you've  testified  about  previously;  is  that  correct? 
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1  A      That's  correct. 

2  Q      Now,  you  write  ~  this  teletype  states  in 

3  this  paragraph  on  page  4,  "The  presiding  judge  made  a 

4  directed  verdict  of  acquittal  on  David  Henley  and  the 

5  jury  returned  a  verdict  of  not  guilty  on  all  counts 

6  on  McDougal  and  Jim  Henley." 

7  What's  the  purpose  of  including  that 

8  information  in  this  teletype  message  to  the  director 

9  of  the  FBI  on  October  7? 

10  A      Not  guilty  on  McDougal  and  the  reference  to 

1 1  Henley  is  again  to  reiterate  to  headquarters  that 

12  we've  had  a  full  investigation,  went  through  a  rather 

13  lengthy  trial  and  the  gentleman  was  acquitted  who  was 

14  the  main  target,  and  we  should  have  had  the  best 

15  evidence  on  him. 

16  Q      And  it's  fair  to  say,  then,  that  that's  an 

17  indication  of  the  view  of  --  your  view  and  the  view 

18  of  others  in  your  office  as  to  the  prosecutorial 

19  merit  or  potential  prosecutorial  merit  of  this 

20  referral? 

21  A      Right.    And  again,  taken  in  light  of  this 

22  referral  and  the  timing  and  circumstances,  if  —  our 
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1  fairness  and  objectivity,  that  we  have  to  certainly 

2  take  this  into  consideration,  considering  when  this 

3  referral  came  in. 

4  Q      Now,  on  page  ~  actually,  later  on  page  4, 

5  you  say  "It  is  noted  McDougal  is  described  as  a 

6  diagnosed  manic  depressive  and  his  psychological 

7  state  was  part  of  his  defense." 

8  Now,  that  refers  back  to  the  trial  that  he 

9  was  acquitted  at;  correct? 

10  A      Correct. 

1 1  Q      And  why  are  you  telling  the  FBI  director 

12  about  Mr.  McDougal's  mental  state? 

13  A      Well,  we're  telling  FBI  headquarters.  Well 

14  again,  I  think  this  is  somewhat  relevant.   He  was  the 

15  main  target.   Obviously  if  we  reopen  it,  he's  going 

16  to  be  of  interest  in  the  investigation  maybe,  and 

17  maybe  possibly  a  target  or  subject  if  we  find  other 

1 8  statutes.   So  this  is  relevant  for  us  to  tell 

19  headquarters. 

20  Q      And  it's  relevant  because  at  least  in  your 

21  view  at  the  time,  Mr.  McDougal's  mental  state  could 

22  have  affected  your  --  the  prosecution's  ability  to 
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1  prove  all  the  elements  of  the  offenses? 

2  A      That's  correct. 

3  Q      Now,  on  page  5,  the  teletype  states  "In 

4  addition,  another  potential  witness  identified  by 

5  RTC,  Bonnie  Crocheron"  ~  C-r-o-c-h-e-r-o-n  ~ 

6  "testified  in  another  Little  Rock  matter, 

7  147-ALR-33244,  as  a  records  custodian  for  a  financial 

8  institution.   Although  she  had  no  reason  to  lie,  she 

9  did  so  to  a  federal  grand  jury  concerning  her 

10  unexplained  alteration  of  records  requested  by  the 

11  grand  jury." 

12  Why  was  that  information  included  in  this 

13  teletype? 

14  A      Well,  the  way  I  read  it,  she  was  a 

15  potential  witness  identified  by  the  RTC. 

16  Q      In  the  Madison  referral? 

17  A      Exactly,  and  we  put  that  in  because  it's 

18  relevant  that  we  have  problems  with  her  credibility 

19  and  truthfulness. 

20  Q      And  this  was  information  that  your  office 

21  learned  from  where,  the  information  about  Bonnie 

22  Crocheron?  Is  that  something  that  came  from 
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1  Mr.  Banks  or  his  office? 

2  A      147,  I  imagine  we  were  aware  of  that  ~  can 

3  we  go  off  the  record? 

4  MR.  KRAVITZ:    Sure. 

5  (Discussion  off  the  record.) 

6  THE  WITNESS:    I  believe  that  would  have 

7  been  handled  by  Irons's  squad  so  I  believe  we  would 

8  have  been  aware  of  that,  by  the  white-collar  crime 

9  squad,  so  we  would  have  been  aware  of  that,  or  we  may 

10  have  got  it  from  the  U.S.  Attorney's  office. 

1 1  BY  MR.  KRAVITZ: 

12  Q      Now,  on  page  7  of  this  teletype,  the 

13  October  7,  1992  teletype,  it  states  "It  is  the 

14  opinion  of  Little  Rock  FBI  and  the  United  States 

15  Attorney  and  First  Assistant  EDAR  that  there  is 

16  indeed  insufficient  evidence  to  suggest  the  Clintons 

17  had  knowledge  of  the  check-kiting  activity  conducted 

18  by  McDougal  or  Anspaugh." 

19  That  statement  is  based  on  what,  on  the 

20  September  23,  1992  meeting  at  the  U.S.  Attorney's 

21  office,  as  well  as  the  review  of  the  criminal 

22  referral? 
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1  A      It  would  be  all  of  the  discussions  and 

2  review  that  we  would  have  conducted  up  to  the  date  we 

3  sent  this  teletype  in. 

4  Q      And  when  you  say  it  is  the  opinion  of 

5  Little  Rock  FBI,  who  does  that  refer  to? 

6  A      That  would  be  our  management  staff 

7  Q      Would  it  be  Irons,  you  and  Whitehead? 

8  A      Right. 

9  Q      Anyone  else? 

10  A      Well,  it  would  ~  the  case  agent,  it  would 

1 1  probably  include  Gretchen. 

12  Q      Was  there  any  dissent  among  the  management 

13  staff  at  the  Little  Rock  FBI? 

14  A      Not  that  1  recall. 

15  Q      What  about  among  the  top  officials  in  the 

16  U.S.  Attorney's  office  as  of  October  7,  1992? 

17  A      I  wasn't  aware  of  any. 

18  Q      You  were  aware  of  no  dissent  as  of 

19  October  7,  1992  in  the  U.S.  Attorney's  office  - 

20  A      Right. 

21  Q      ~  regarding  the  position  that  there  was 

22  insufficient  evidence  to  suggest  that  the  Clintons 
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1  had  knowledge  of  the  check-kiting  activity  conducted 

2  by  McDougal  or  Anspaugh? 

3  A      I  don't  recall  any,  no. 

4  Q      Now,  the  next  sentence  again  on  page  7  of 

5  the  teletype  of  October  7,  1992  reads  "The  earlier 

6  mention  of  a  campaign  contribution  to  the 

7  gubernatorial  campaign  also  drew  no  nexus  suggesting 

8  knowledge  or  involvement  by  the  Clintons." 

9  What  was  that  statement  based  on,  again, 

10  the  communications  between  the  two  offices  and  your 

1 1  reviews  of  the  referral? 

12  A      Right.   And  I  think  one  of  the  allegations 

13  was  something  about  a  possible  $3000  illegal  campaign 

14  contribution  is  what  I  recall,  and  again  based  on  the 

15  assessment  by  primarily  the  U.S.  Attorney  and/or  our 

16  office,  that's  what  our  assessment  was. 

17  Q      It  was  agreed  that  there  was  no  evidence 

18  that  the  Clintons  knew  about  any  alleged  wrongdoing 

19  regarding  that  campaign  contribution;  is  that  right? 

20  A      Well,  I  would  say  we  said  no  nexus.   No 

21  evidence  that  —  not  likely,  right,  basically. 

22 Q      But  the  point  was  whether  it  was  nexus  or 
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1  evidence,  it  was  that  there  was  no  reason  to  believe 

2  based  on  the  referral  or  the  evidence  cited  in  the 

3  referral  that  Mr.  Clinton  knew  about  any  alleged 

4  wrongdoing  regarding  the  campaign  contribution? 

5  A      That's  my  recollection. 

6  Q      And  then  the  next  sentence  reads,  "again  on 

7  page  9,  paragraph  4  of  the  referral,  RTC  advises 

8  there  is  not  sufficient  evidence  at  the  present  time 

9  to  prove  knowledge  by  persons  listed  as  witnesses  in 

10  the  referral.   Little  Rock  notes  knowledge  by  or 

1 1  assistance  from  the  listed  witnesses  is  not  only  not 

12  indicated,  it  was  not  necessary  for"  -- 

13  MR.  GICALE:    Excuse  me,  you're  reading  from 

14  page  8  instead  of  page  9;  correct?  You  just  said 

15  page  9.    Because  everybody  is  looking  at  the  wrong 

16  page. 

17  BY  MR.  KRAVITZ: 

18  Q      The  teletype  actually  refers  to  page  9  of 

19  the  referral,  but  I'm  reading  starting  on  the  bottom 

20  of  page  7  of  the  teletype. 

21  A      Okay,  I  got  this. 

22  Q      So  this  is  the  bottom  of  page  7  of  the 
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1  teletype.   It  reads,  "again  on  page  9,  paragraph  4  of 

2  the  referral,  RTC  advises  there  is  not  sufficient 

3  evidence  at  the  present  time  to  prove  knowledge  by 

4  persons  listed  as  witnesses  in  the  referral.  Little 

5  Rock  notes  knowledge  by  or  assistance  from  the  listed 

6  witnesses  is  not  only  not  indicated,  it  was  not 

7  necessary  for  McDougal/Anspaugh  to  advise  or  include 

8  the  witnesses  in  the  scheme." 

9  Now,  what  are  those  sentences  intended  to 

10  communicate  to  FBI  headquarters? 

1 1  A      Okay.    "Paragraph  4  of  the  referral,  RTC 

12  advises  there  is  not  sufficient  evidence  to  prove 

13  knowledge  by  persons  listed  as  witnesses."   That 

14  would  have  been  I  believe  --  not  the  main  targets, 

15  that  would  have  been  the  Clintons  and  I  believe 

1 6  Tucker  and  I  forget,  but  that  was  the  witnesses  who 

17  in  my  recollection  ~ 

18  (Witness  reviewed  the  document.) 

19  I'm  not  sure  of  that  last  sentence. 

20  Q      Now,  the  bottom  line  is  then  as  of  the  time 

21  of  this  October  7,  1992  teletype  from  your  office  to 

22  FBI  headquarters,  is  it  accurate  to  say  that  your 
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1  office  was  essentially  in  a  noninvestigative  posture 

2  pending  further  instructions  either  from  the  U.S. 

3  Attorney's  office  or  from  FBI  headquarters? 

4  A      That's  correct. 

5  Q      And  the  reason  that  you  were  in  this 

6  noninvestigative  posture  on  October  7,  1992  was  that 

7  it  was  the  collective  judgment  of  the  top  officials 

8  in  your  office  and  of  the  top  officials  in  the  U.S. 

9  Attorney's  office  in  Little  Rock  that  the  referral 

10  either  had  little  prosecutorial  merit  or  was  not  the 

1 1  best  use  of  limited  resources  or  both? 

12  A      As  well  as  the  facts  were  the  type  that 

13  warranted  fiirther  review  and  we  could  certainly 

14  address  them,  conduct  the  investigation  later  on  if 

15  the  additional  review  and  so  forth  indicated  it  was 

16  warranted. 

17  Q      Okay.   And  that  was  a  —  as  far  as  you  were 

18  aware,  that  was  a  unanimous  view  among  top  officials 

19  in  your  office  and  top  officials  in  the  U.S. 

20  Attorney's  office  as  of  October  7,  1992? 

21  A      That's  the  way  I  recall  it. 

22  Q      On  October  9,  1992,  as  you've  already 
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1  testified,  your  office  received  a  teletype  from  FBI 

2  headquarters  instructing  your  office  to  conduct  a 

3  limited  investigation  and  to  review  the  300  or 

4  approximately  300  exhibits  to  the  referral;  correct? 

5  A      Correct. 

6  Q      What  is  your  understanding  as  to  what 

7  happened  between  October  7  and  October  9  that  caused 

8  this  change  in  investigative  approach? 

9  A      Well,  again,  I  think  they  were  being  also 

10  very  —  they  were  being  cautious  and  ~ 

1 1  Q      Who  is  "they"? 

12  A      FBI  headquarters.  And  I  don't  icnow  what 

13  discussions  they  had  at  the  department,  but  I'm  just 

14  speaking  of  FBI  headquarters,  that  they  were  being 

15  very  cautious  to  make  sure  that  there  was  nothing  in 

16  those  300  pages  that  hadn't  been  reviewed  in  fairly 

17  good  detail,  that  we  hadn't  overlooked  anything,  and 

18  by  both  us  and  the  U.S.  Attorney's  office. 

19  Q      Now,  you  testified  earlier  in  your 

20  deposition  when  shown  a  document  by  Mr.  Gicale  that 

21  you  were  aware  of  a  meeting  that  certain  high  level 

22  FBI  officials  attended  with  certain  Justice 
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1  Department  officials,  and  I  think  you  said  that  you 

2  thought  that  meeting  was  on  October  8,  1992? 

3  A      Was  it  the  8th  or  9th? 

4  Q      I  think  when  shown  a  document  ~ 

5  A      There  was  a  meeting  or  discussion.   Was  it 

6  the  8th?   Okay,  you're  right,  yes. 

7  Q      What  are  you  looking  at? 

8  A      961. 

9  Q      FBI  document  961? 

10  A      Yes. 

1 1  Q      Now,  is  this  the  meeting  that  involved  the 

12  head  of  the  criminal  division  at  the  Justice 

13  Department,  Mr.  Mueller? 

14  A      I'm  not  sure  who  was  at  that  meeting. 

1 5  Q      What  do  you  know  about  that  meeting? 

16  A      I  believe  I  got  a  call  from  somebody  after 

17  that  basically  telling  me  what  they  decided  and  that 

18  they  would  be  sending  me  a  teletype  basically  telling 

19  us  what  to  do. 

20  Q      Who  did  you  get  that  call  from? 

21  A      I  believe  that  was  Potts,  but  I'm  not 

22  positive. 


41-'^78   Q7  -A 


1790 

173 

1  Q      This  is  Larry  Potts? 

2  A      Right. 

3  Q      And  what  did  Mr.  Potts  tell  you  when  he 

4  called  you? 

5  A      Basically  that,  you  know,  they  had  decided, 

6  and  I  don't  know  whether  he  said  in  a  conference  ~ 

7  he  must  have  said  it,  I'm  sure  he  did,  I  don't  recall 

8  the  specifics  ~  that  they  had  been  talking  to  the 

9  department  and  as  a  result  of  that,  that  they  were 

10  instructing  us  to  do  the  review  and  have  it  back  in 

11  by  the  16th. 

12  Q      Did  Mr.  Potts  indicate  to  you  who  he  spoke 

13  with  at  the  Department  of  Justice? 

14  A      Probably,  but  I'm  not  --  I  just  don't 

15  recall  specifically.  I  imagine  he  did,  but  I'm  not 

16  sure. 

17  Q      Do  you  have  any  recollection  as  to  whether 

18  Mr.  Potts  reported  speaking  with  high  level  as 

19  opposed  to  lower  level  officials  at  Justice? 

20  A      Well,  1  figured  at  his  level  it  would  be 

21  fairly  high  level. 

22 Q      By  fairly  high,  you  mean  someone  at  like 
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1  the  Assistant  Attorney  General  level  or  higher? 

2  A      In  charge  of  a  department  and  so  forth, 

3  yes. 

4  Q      Did  you  speak  with  Mr.  Potts  on  October  8, 

5  1992? 

6  A      I  don't  recall  the  date,  but  I  do  know  that 

7  Potts  called  after  I  had  talked  to  Verinder  early  on 

8  in  this  thing,  so  there  was  a  conversation  with 

9  Potts,  and  I  believe  this  is  when  it  was. 

10  Q      Okay.    1  mean,  because  I  think  you 

1 1  testified  a  minute  ago  that  Potts  called  and  told  you 

12  that  you  were  going  to  be  getting  a  teletype  telling 

13  you  to  do  the  limited  investigation. 

14  A      Right,  I  believe  this  is  it. 

15  Q      So  that  it  would  have  been  on  October  8  or 

16  possibly  the  9th;  is  that  right? 

17  A      Right.    I'm  fairly  certain  that's  when  it 

18  was. 

19  Q      Did  Mr.  Potts  indicate  why  it  was  that  the 

20  Justice  officials  wanted  your  office  to  do  this 

21  limited  investigation? 

22  A      No.   They  had  made  their  decision  and 
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1  basically  the  purpose  of  the  call,  as  I  recall,  was 

2  that  we  want  this  done  and  we  want  a  response  by  the 

3  16th. 

4  Q      Had  you  ever  experienced  a  situation  before 

5  in  which  FBI  headquarters  directed  your  office,  the 

6  field  office  that  you  were  a  part  of,  to  conduct  an 

7  investigation  in  a  matter  in  which  your  field  office 

8  had  already,  at  least  as  a  preliminary  matter, 

9  concluded  that  no  investigation  was  warranted? 

10  A      Absolutely. 

1 1  Q      This  wasn't  unusual? 

12  A      Not  unusual,  no. 

13  (Laughter.) 

14  Q      Just  asking.    Did  you  have  any  discussion 

15  with  Mr.  Potts  on  October  8  or  9,  1992,  whenever  it 

16  was  that  he  called  you,  about  any  concerns  that  had 

17  been  articulated  either  within  FBI  headquarters  or 

18  the  Justice  Department  about  the  pace  or  the  manner 

19  in  which  your  office,  the  Little  Rock  field  office, 

20  was  handling  the  criminal  referral? 

21  A      Well -- and  again,  I  don't  recall  exactly 

22  what  I  said  but  I'm  sure  that  I  -  you  know,  we  got 
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1  to  consider  the  timing  of  this.    I'm  sure  I  mentioned 

2  the  previous  trial.   All  of  those  factors  I'm  sure  I 

3  mentioned.   As  I  recall,  the  decision  had  been  made, 

4  they  told  us  to  do  the  limited  and  we  did. 

5  Q      To  your  knowledge,  did  anyone  from  your 

6  office,  the  Little  Rock  field  office  at  around  this 

7  time,  early  October  1992,  complain  to  anyone  or  voice 

8  any  concerns  to  anyone  at  FBI  headquarters  or  the 

9  Justice  Department,  any  concerns  about  the  way  that 

10  the  U.S.  Attorney's  office  in  Little  Rock  was 

1 1  handling  the  criminal  referral? 

12  A      That's  tough  for  me  to  answer.   There's  -- 

13  I'm  sure  there  were  agents  in  the  office  who  didn't 

14  like  Banks  and  people  in  the  U.S.  Attorney's  office. 

15  It's  a  possibility,  but  I  don't  recall. 

16  Q      Okay.   I  guess  my  question  was  to  your 

17  knowledge  ~ 

18  A      No,  I  don't  recall. 

19  Q      So  you  don't  know  of  any  —  you  don't  know 

20  of  anyone  in  your  office  complaining  to  anyone  at 

21  main  Justice  or  FBI  headquarters  about  the  way 

22  Mr.  Banks's  office  was  handling  the  criminal  referral 
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1  as  of  October  '92? 

2  A      I  don't  recall  that. 

3  Q      Did  Potts  tell  you  on  October  8  or  9  when 

4  you  spoke  with  him  who  had  called  the  meeting  that  he 

5  attended  on  October  8? 

6  A      He  probably  did,  but  I  just  don't  recall 

7  the  specifics. 

8  Q      Did  he  indicate  to  you  whether  it  was 

9  someone  from  Justice  or  someone  from  the  FBI  who 

10  called  the  meeting? 

11  A      I  just  ~  I'm  not  sure. 

12  Q      Who  made  the  decision  to  direct  your  office 

13  to  do  this  limited  investigation?  Was  it  FBI 

14  headquarters  or  was  it  DO  J? 

15  A      You  mean  ~  he  sends  ~  they  send  the 

16  teletype  saying  do  it;  right. 

17  Q      Yeah,  but  who  made  the  decision  that  that's 

18  the  teletype  you  were  going  to  get? 

19  A      You  mean  at  headquarters? 

20  Q      Do  you  know  whether  it  was  someone  in  the 

21  FBI  as  opposed  to  in  the  Department  of  Justice? 

22 A      Oh,  oh,  I'm  sorry,  I  would  assume  it's  a 
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1  joint  ~  the  FBI  makes  a  decision  and  sends  me  the 

2  teletype,  and  I  would  assume  it's  after  consultations 

3  with  the  department,  but  they're  the  ones  that  tell 

4  us. 

5  Q      The  department  is  - 

6  A      The  FBI  - 

7  Q      FBI  headquarters  ~ 

8  A      Right. 

9  Q      ~  gives  you  the  direct  order? 

10  A      Right. 

1 1  Q      But  your  testimony  is  you  don't  know 

12  exactly  who  ~  whether  it  was  FBI  headquarters  or 

13  Justice  Department  that  actually  was  the  moving  force 

14  behind  the  decision? 

15  A      Right,  right,  right. 

16  Q      Have  you  ever  talked  with  Mr.  Potts  since 

17  October  of  1992  and  learned  from  him  what  was  behind 

18  the  decision  to  direct  the  limited  investigation? 

19  A      Not  that  1  recall.   I've  talked  to  him  — 

20  I've  seen  him  since  then  obviously,  but  I  don't 

21  recall  talking  about  that. 

22  Q      When  you  received  the  teletype  on  October 
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1  9,  1992  directing  this  limited  investigation  and 

2  directing  also  that  it  be  completed  one  week  from 

3  that  day,  was  there  a  sense  of  urgency  that  you 

4  feh?   I  mean,  was  that  a  rush? 

5  A      Well,  it's  a  short  deadline,  but  due  to  the 

6  impact  of  the  case  and  the  possible  sensitivity,  why, 

7  I  could  see  why  they  ordered  a  week,  but  that's  ~  I 

8  would  say  it's  a  short  deadline,  but  you've  got  to 

9  take  into  consideration  the  sensitivity  and  the 

10  importance  of  the  case. 

1 1  Q      Now,  what  was  your  initial  reaction  as  to 

12  the  appropriateness  of  that  order  when  you  first 

13  learned  of  it  on  either  October  8  or  9,  1992? 

14  A      I  don't  know  where  I  ~  I  don't  recall 

15  whether  I  was  upset  or  what  my  opinion  was.   My  main 

16  concern  was  that  we  didn't  do  anything  overt  or 

17  without  the  total  concurrence  of  the  U.S.  Attorneys. 

18  Within  that  guideline,  why,  you  know,  I  conceded 

19  doing  the  review.   I  don't  recall  exactly  what  my 

20  response  was.    I  may  have  said  it's  a  little  short  or 

21  something.    I  don't  know.    I  don't  know.    My  main 

22  concern  in  the  overall  thing  was  we  do  nothing  overt. 
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1  MR.  GICALE:    Off  the  record. 

2  (Discussion  off  the  record.) 

3  BY  MR.  KRAVITZ: 

4  Q      Back  on  the  record. 

5  A      I  know  Potts  called  and  discussed  the 

6  case.   I  believe  it  was  this  date.   I  don't  want  to 

7  give  an  incorrect  date.   I  know  he  called  on  it,  so  I 

8  believe  it  was  the  date,  but  I  want  to  be  100  percent 

9  positive.    I  know  he  called,  and  I  believe  that  was 

10  it,  so  I'm  not  crystal-clear. 

11  Q      I'm  going  to  hand  you  a  several-page 

12  document  that  actually  includes  a  number  of  different 

13  documents.   They  just  all  happen  to  be  together.   And 

14  it's  production  JDA  190  through  JDA  195.    I 

15  specifically  want  to  direct  your  attention  to  a 

16  teletype  from  FBI  Little  Rock  to  FBI  headquarters 

17  dated  October  16,  1992,  which  is  JDA  193  through 

18  195.   This  is  a  teletype  that  was  sent  from  your 

19  office  to  the  FBI  headquarters  on  October  16,  1992? 

20  A  .   Right. 

21  Q      Do  you  recognize  this? 

22  A      Yes. 
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1  Q      Now  - 

2  A      That's  the  one  we  sent  after  the  review  was 

3  completed;  right? 

4  Q      Right. 

5  A      Yes. 

6  Q      Now,  the  first  paragraph,  it  has  "subject" 

7  and  then  it  lists  what  the  subject  is  and  then  it 

8  says,  the  next  paragraph,  "re:  teletype  from  director 

9  to  Little  Rock,  October  9,  1992,  captioned  as  above 

10  and  Telcal,"  or  T-e-l-c-a-1,  "from  SAC  Little  Rock  to 

1 1  FBI  headquarters,  October  9,  1992." 

12  A      Right. 

13  Q      Then  it  says  "as  discussed  in  referenced 

14  telephone  call.  Little  Rock  will  not  initiate  an 

15  investigation  of  captioned  matter." 

16  Now,  does  that  indicate  that  on  October  9, 

17  1992,  a  week  before  this  teletype  is  sent,  that 

18  you  -  you're  the  SAC. 

19  A      Right. 

20  Q      That  you  told  FBI  headquarters  that  despite 

21  their  directive  to  conduct  a  limited  investigation, 

22  that  your  office  would  not  initiate  an  investigation 

182 

1  of  the  captioned  matter,  or  have  1  misinterpreted 

2  that? 

3  A      Again,  the  day  they  sent  the  teletype  out 

4  was  what,  the  9th?   Okay.   I  had  obviously  talked  to 

5  somebody  on  the  9th.   And  then  we  do  the  review. 

6  What  this  teletype  is  saying  is  that  we  have  done  the 

7  review  now  and  as  a  result  of  the  review,  basically 

8  we  have  the  same  opinion.    I  haven't  read  all  the 

9  teletype.   I'm  sure  that's  what  we  stated.   Right. 

10  And  1  mentioned  the  USA's  concurrence,  and  again  go 

1 1  through  the  review. 

12  Q      But  do  you  remember  telling  FBI 

13  headquarters  on  the  9th  that  your  office  would  not 

14  conduct  an  investigation? 

15  A      1  don't  remember  specifically  but  that's 

16  what  that  says.   I'm  sure  ~  maybe  the  wording  is 

17  wrong.   I'm  sure  what  I  said  was  we'll  do  the  review, 

18  and  we  did  the  review,  and  after  the  review  and  based 

19  on  the  opinion  of  the  U.S.  Attorney  and  so  forth,  we 

20  indicated,  as  earlier,  that  we  weren't  conducting  — 

21  initiating  an  investigation. 

22  Q      Now,  you've  already  been  asked  about  the 
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1  letter  that  you  received  from  Mr.  Banks  on  October 

2  16,  1992. 

3  A      Right. 

4  Q      Now,  I  take  it  you  had  communications  with 

5  Mr.  Banks  during  that  week  of  the  limited  review, 

6  October  9  through  16? 

7  A      I'm  fairly  certain  I  did. 

8  Q      What  was  your  understanding  as  to  what 

9  Mr.  Banks's  view  throughout  that  week  was? 

10  A      Well,  I  guess  one  thing  is  important.   I 

1 1  had  just  assumed  during  this  period  that  they  had 

12  been  in  contact  with  the  department.   Somewhere  I 

13  learned  that  they  hadn't,  so  --  and  I  think  he  puts 

14  in  there  that,  you  know,  now  the  department  is  going 

15  to  know  about  it. 

16  So  I  just  assumed  that  they  had  been 

17  talking  to  the  department  on  a  matter  this 

18  important.    I  think  somehow  it  came  up  that  they 

19  hadn't,  so  that  is  one  purpose  of  the  letter.   And  I 

20  believe  he  ~  well,  the  rest  of  it  is  setting  out  his 

21  feelings  in  no  uncertain  terms. 

22 Q      And  were  these  feelings  that  Mr.  Banks 
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1  expressed  to  you  either  personally  or  over  the  phone 

2  in  addition  to  the  letter  that  you  received  on  the 

3  16th  of  October? 

4  A      I  believe  he  called  me  and  said  he  was 

5  sending  it.    I  don't  know  exactly  how  it  developed, 

6  but  I  did  get  a  copy,  but  I  believe  he  told  me  about 

7  it. 

8  Q      Now,  on  the  16th  of  October  in  the  teletype 

9  that  I  just  showed  you,  you  informed  FBI  headquarters 

10  that  based  on  your  review  and  the  review  of  the  U.S. 

1 1  Attorney's  office  of  the  300  exhibits  to  the 

12  referral,  your  office  would  remain  in  a 

13  noninvestigative  posture;  is  that  correct? 

14  A      Right. 

15  Q      And  the  reason  for  that  decision  was  what? 

16  A      The  strong  recommendation  by  the  U.S. 

17  Attorney's  office  which  we  basically  concurred  in  and 

18  further  review  of  the  300  exhibits,  that  right  now 

19  based  on  ~  until  they  have  some  concerns  and  statute 

20  of  limitations  and  so  forth  and  other  factors,  as 

21  well  as  there  didn't  seem  to  be  any  ~  and  the 

22  witnesses,  that  it  wasn't  warranted  until  further 
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1  review  and  researching  the  statutes  and  that  type  of 

2  thing,  which  would  have  to  come  from  the  U.S. 

3  Attorney's  office. 

4  Q      And  was  it  also  a  statement  of  your  view  as 

5  the  senior  official  in  the  Little  Rock  FBI  field 

6  office  that  your  resources,  your  limited 

7  investigative  resources,  were  better  served  being  put 

8  on  other,  more  important  cases? 

9  A      Well,  if  there  was  something  there,  we 

10  would  certainly  put  the  resources  in  it,  because  if, 

1 1  as  what  some  people  thought  was  there,  it  would  have 

12  certainly  been  the  type  of  case  that  warranted  it. 

13  Based  on  the  review  and  everything,  we  didn't  see  it 

14  as  being  that  priority  at  that  time. 

15  Q      You  were  shown  by  Mr.  Gicale  a  copy  of  your 

16  letter  dated  December  15,  1992  to  Jean  Lewis 

17  acknowledging  receipt  of  the  criminal  referral  that 

18  actually  had  been  received  on  September  2,  1992.   How 

19  long  after  the  receipt  of  a  criminal  referral  did  the 

20  Little  Rock  FBI  field  office  ordinarily  acknowledge 

2 1  receipt  of  a  referral  back  in  that  time  period? 

22 MS.  SIMONTON:    For  the  record  you're 
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1  referring  to  FBI  1077;  is  that  correct? 

2  MR.  KRAVITZ:    Thank  you.    I  never  would 

3  have  found  it. 

4  THE  WITNESS:   Generally  we  confirm  a 

5  receipt  of  something  like  this,  but  it  was  oral 

6  and  ~  I  think  there's  a  second  purpose  of  this 

7  letter  also,  acknowledging  receipt  but  also  telling 

8  them  in  the  ftiture  to  contact  the  U.S.  Attorney's 

9  office. 

10  BY  MR.  KRAVITZ: 

11  Q      So  is  it  your  testimony,  then,  that  in  the 

12  ordinary  case,  the  acknowledgment  of  the  receipt  of  a 

13  criminal  referral  was  done  orally  as  opposed  to  in 

14  writing? 

1 5  A      No,  no.    1  believe  that  we  would 

16  generally  ~  and  anything  that  comes  in  like  that 

17  from  another  agency,  we  would  send  them  either  a 

18  letter  or  ~  but  it  is  not  unusual  to  make  a  notation 

19  on  the  file  that  on  this  so-and-so  day,  I  contacted 

20  the  AUSA  or  somebody  in  the  RTC  to  say  we  got  the 

21  referral.   But  1  think  this  has  another  purpose,  and 

22  that's  to  tell  them  in  the  future,  make  all  your 
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1  contacts  to  the  U.S.  Attorney's  office. 

2  Q      But  there  had  been  ~  between  September  2 

3  and  December  15,  there  had  been  sufficient  contact 

4  between  Ms.  Lewis  and  your  office  for  her  to  know  — 

5  A      That's  why  I  say,  I  don't  think  they  had 

6  any  question  that  we  had  it.    1  don't  think  ~  that's 

7  why  1  think  the  major  purpose  of  this  letter  is  to 

8  tell  them  in  the  future,  talk  to  Dodson. 

9  MR.  KRAVITZ:    It's  now  4:42  and  a  half,  and 

10  I'm  going  to  stop  now  because  I  know  Mr.  Pettus  needs 

1 1  to  get  to  the  airport  and  I  know  Lou  has  a  couple  of 

12  follow-up  questions. 

13  EXAMINATION 

14  BY  MR.  GICALE: 

15  Q      With  respect  to  the  October  16,  1992  letter 

16  but  —  and  previous  to  that,  the  teletype  from 

17  headquarters,  which  is  marked  as  FBI  523  setting  the 

18  October  16,  1992  date,  now,  was  October  16,  1992  date 

19  set  by  headquarters  or  was  it  set  by  your  office? 

20  A      My  recollection  is  they  set  it,  but  I'm  not 

21  positive. 

22 Q      Did  they  consult  with  you  in  terms  of 
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1  setting  this? 

2  A      I  don't  recall.   I  don't  know.    Typically 

3  what  happens  there  is  the  supervisor  will  call  the 

4  supervisor  and  they  will  discuss  it.    I  just  don't 

5  recall. 

6  Q      Now,  at  some  point  in  time  when  I  asked  you 

7  questions  earlier  today,  you  had  said  that  after  the 

8  meeting  in  Banks's  office  that  you  set  a  date  based 

9  on  the  time  you  thought  it  would  take  to  review  the 

10  documents. 

1 1  A      Oh,  I  better  --  I'm  just  not  sure,  then,  of 

12  that.   You  mean  after  the  meeting  in  Banks's  office 

13  we  -- 

14  Q      Right,  right. 

15  A      I'm  not  certain  of  that.   I'm  not  certain 

16  of  that.   I  would  just  have  to  refresh  my  memory 

17  somehow. 

18  Q      So  you  don't  know  how  the  date  was  set 

19  except  that  ~  well,  now  having  looked  at  these 

20  documents,  do  you  recall  whether  it  was  headquarters 

2 1  or  whether  it  was  your  office  that  set  the  date? 

22  A      I  thought  it  was  headquarters  but  I  ~  you 
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1  know,  I'm  not  sure. 

2  Q      Now,  when  you  said  it  was  a  short  deadline, 

3  why  did  you  characterize  it  as  a  short  deadline? 

4  A      Well,  with  300  exhibits  and  three  or  four 

5  people  doing  the  review,  that's  a  fairly  short 

6  deadline. 

7  Q      Right.    Would  more  time  have  been  helpftil 

8  to  you? 

9  A      Well,  again,  I  think  you've  got  to  consider 

10  the  impact  of  this  case  and  the  significance  of  the 

1 1  case  and  the  fairness  issue,  again.   To  make  sure 

12  that  everything  was  reviewed  and  that  they  hadn't 

13  missed  anything,  that's  why  the  shorter  deadline. 

14  So  in  those  kind  of  situations,  if  we  have 

15  to,  we  can  put  more  people  on  it. 

16  Q      But  to  do  a  thorough  review  sometimes  takes 

17  a  fair  amount  of  time;  correct? 

18  A      Right. 

19  Q      So  was  it  in  the  interest  of  someone  to  do 

20  a  thorough  review,  to  do  it  in  a  very  short  period  of 

21  time? 

22 A      I  had  total  confidence  in  our  people  who 
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1  were  doing  it.    I  guess  you  could  say  if  they  had  two 

2  weeks  or  three  weeks  it  might  have  been  more 

3  thorough,  but  I  had  confidence  in  basically  our 

4  financial  analysis  by  Gretchen  and  Irons  who  did  it. 

5  But  it  could  have  been  longer  and  it  could  have  been 

6  more  thorough. 

7  Q      Again  referring  to  Banks's  letter,  was  he 

8  concerned  about  the  deadline?  And  I  ask  that 

9  question  because  in  the  fourth  paragraph  of  his 

10  letter  of  October  16,  1992  --  and  just  real  quickly, 

11  this  is  again  FBI  1000  —  he  states  "as  a  part  of 

12  your  review,  you  are  required  to  send  a  prospective 

13  proposal  for  such  investigation  by  Friday,  October 

14  16,1992.    Such  an  order  does  not  apply  to  this 

15  office." 

16  A      I  am  now  advised  if  you  have  been  -- 

17  (Witness  reviewed  the  document.) 

18  Okay.   Now  what's  your  question? 

19  Q      Well,  I  mean  looking  at  that  now,  was  he 

20  concerned,  do  you  recall  whether  or  not  he  was 

21  concerned  about  that  deadline?  Because  in  this 

22  letter  he  seems  to  imply  that  ~ 
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1  A      It  would  apply  by  that  letter  he  was. 

2  Q      Do  you  recall  whether  he  was? 

3  A      I  don't  recall,  no. 

4  Q      In  fact,  in  this  letter,  and  I'm  going  to 

5  refer  to  the  second  page  of  that  letter,  the  second 

6  to  last  paragraph,  he  talked  about  in  due  time,  he 

7  would  revisit  this  with  you? 

8  A      Right. 

9  Q      So  he  indicated  that  with  some  additional 

10  time,  he  would  later  discuss  this  with  you;  correct? 

11  A      He  would  — 

12  Q      Review  the  various  issues  that  he  had 

13  discussed,  statute  of  limitations. 

14  A      When  the  urgency  of  this  particular  time 

15  had  passed  he  says  that  somewhere  in  there,  doesn't 

16  he?  Maybe  not  in  this  memo  but  in  another  one,  he 

17  mentioned  the  factors  about,  again,  fairness  and  so 

18  forth  and  the  election  and  the  impact  on  the 

19  witnesses  to  be  totally  fair.   Maybe  he  doesn't  in 

20  here  but  ~ 

2 1  Q      Right.    He  was  concerned  about  that,  but  he 

22  was  concerned  about  the  deadline;  correct?  And  again 
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1  I'm  referring  to  that  first  page,  second  ~ 

2  A      It  would  seem  that  he  was  concerned  about 

3  the  deadline,  right. 

4  Q      Very  briefly,  with  respect  to  Ms.  Lewis  and 

5  her  professionalism  and  objectivity,  did  you  have  any 

6  firsthand  knowledge  or  have  any  firsthand  experience 

7  that  would  allow  you  to  form  an  opinion  as  to  her 

8  professionalism  or  objectivity? 

9  A      No,  and  I  believe  I  said,  I  may  have 

10  casually  met  her  in  the  office  one  time,  but  other 

1 1  than  that,  I  don't  think  I  ever  met  her  ~  or  very 

12  casual  back  in  the  squad  area.   And  other  than  that, 

13  I  had  no  personal  contact,  so  that's  mainly  coming 

14  from  discussions  with  our  people. 

1 5  Q      Concerns  that  they  may  have  raised? 

16  A      Right. 

17  MR.  GICALE:    Okay.    I  don't  have  anything 

18  further. 

19  MR.  KRAVITZ:    Thank  you. 
20 

21 
22 
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1  (Whereupon,  at  4:49  p.m.,  the  deposition 

2  was  concluded.) 
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1  PROCEEDINGS 

2  Whereupon, 

3  JOHN  D.  ARTERBERRY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      John  D.  Arterberry. 

11 

12 

13  Q      And  your  present  business  address? 

14  A      1400  New  York  Avenue,  Northwest, 

15  Washington,  D.C. 

16  Q      And  your  telephone  number  there? 

17  A      202-514-0890. 

18  Q      And  your  present  position? 

19  A      I'm  deputy  chief  for  financial  institution 

20  and  securities  fraud  in  the  fraud  section,  which  is  a 

21  section  of  the  criminal  division  at  the  Department  of 

22  Justice  here  in  Washington. 

4 

1  Q      And  how  long  have  you  been  employed  in  that 

2  position? 

3  A      I've  been  in  that  position  since  1991, 

4  around,  I  think,  June,  sometime  midyear  of  1991. 

5  Q      Mr.  Arterberry,  this  deposition  is  being 

6  conducted  pursuant  to  Senate  Resolution  120.    The 

7  resolution  establishes  a  Special  Committee 

8  administered  by  the  Banking  Committee  to  conduct  an 

9  investigation  involving  Whitewater  Development 

10  Corporation,  Madison  Guaranty  Savings  &  Loan 

1 1  Association,  Capital  Management  Services,  Inc.,  the 

12  Arkansas  Development  Finance  Authority  and  other 

13  related  matters. 

14  Section  l(b)2(c)  of  Senate  Resolution  120 

1 5  authorizes  investigation  and  public  hearings  into 

16  whether  the  Department  of  Justice  has  improperly 

17  handled  RTC  criminal  referrals  relatmg  to  Madison 

1 8  Guaranty  Savings  &  Loan  Association  or  Whitewater 

19  Development  Corporation.   This  will  be  the  focus  of 

20  today's  deposition. 

2 1  I  believe  you  were  requested  to  testify  on 

22  October  5,  1995.    This  deposition  is  being  taken  in 
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1  advance  of  a  public  hearing  which  may  occur  in 

2  October  or  November.   It's  possible  that  you  may 

3  testify  at  that  hearing. 

4  We  will  ask  you  a  series  of  questions. 

5  You're  testifying  under  oath.   If  you  don't 

6  understand  a  question,  let  us  know.    We  will  rephrase 

7  it. 

8  The  stenographer  will  prepare  a  record  of 

9  questions  and  answers.   The  deposition  will  be 

10  treated  as  committee  confidential  until  the 

1 1  commencement  of  the  hearings.   Prior  to  the  hearings, 

12  you  will  receive  a  letter  from  the  committee  telling 

13  you  that  you  may  come  to  the  Senate  to  review  the 

14  transcript  of  your  deposition  and  make  note  of  any 

15  corrections  for  transcription  on  an  errata  sheet. 

16  If  you  are  called  to  testify  at  a  public 

17  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

1 8  deposition  transcript  four  days  in  advance  of  your 

19  testimony.   You  may  be  represented  by  counsel. 

20  Objections  to  the  form  of  questions  will  be 

21  noted  for  the  record.   Counsel  may  object  on  grounds 

22  of  privilege  or  relevance.  And  the  committee 

1  chairman  may  rule  on  objections  where  the  witness 

2  refuses  to  answer  a  question. 

3  Are  you  aware  of  the  committee's  document 

4  request  to  the  Department  of  Justice  dated 

5  October  25,  1995? 

6  MR.  KRAVITZ:    October  25? 

7  MR.  GICALE:    I'm  sorry,  August  25,  1995. 

8  THE  WITNESS:   Yes. 

9  BY  MR.  GICALE: 

10  Q      Did  you  search  for  responsive  documents, 

1 1  notes,  reports  or  memoranda  pursuant  to  the 

12  committee's  request? 

13  A      We  had  ~  I  think,  prior  to  the  time  that 

14  that  request  was  made,  we  had  collected  all  relevant 

15  records,  and  I  think  those  were  in  a  central 

16  location.   I  think  those  were  all  available  for 

17  whatever  response  was  made  to  that. 

18  Q      So  to  the  best  of  your  knowledge,  have  all 

19  responsive  documents  been  produced? 

20  A      To  the  best  of  my  knowledge,  they  have. 

2 1  Q      Did  you  speak  to  anyone  other  than  counsel 

22  from  the  Department  of  Justice  here  today  with 
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1  respect  to  the  substance  of  your  testimony? 

2  A      I've  spoken  —  you  mean  in  addition  to 

3  Mr.  Sgro? 

4  Q      Yes. 

5  A      I've  spoken  to  a  number  of  people  about 

6  these  proceedings. 

7  Q      Did  you  speak  to  them  about  the  substance 

8  of  your  testimony  here  today? 

9  A      I've  spoken  to  them  about  this  subject 

10  matter  that  is  being  discussed  in  these,  yes.   I  just 

1 1  saw  Mr.  Mackay  on  his  way  out  and  we  had  a  chat. 

12  Q      Did  you  talk  to  him  about  his  testimony 

13  here  today? 

14  A      In  general  terms.   More  about  the  length  of 

15  time  that  he  spent  here  more  than  anything  else. 

16  Q      Did  you  speak  at  all  about  what  he 

17  testified  to  or  the  questions  he  was  asked? 

18  A      I  don't  think  so.    It  was  in  kind  of  a 

19  three-way  conversation  that  Mr.  Sgro,  Mr.  Mackay  and 

20  I  were  having,  generally  about  the  length  of  time 

21  that  he  was  here  and  more  in  a  joking  way  about  what 

22  he  had  been  doing. 

1  Q      Did  you  have  any  conversations  with  anyone 

2  else  about  the  substance  of  your  testimony  here  or 

3  the  questions  asked? 

4  A      I  also  had  a  conversation  today  with  Allen 

5  Carver,  who  I  think,  testified  yesterday,  not  about 

6  the  substance  of  my  testimony  because  I  didn't  know 

7  what  I  would  be  testifying  about.   But  he  talked 

8  about  his  appearance  yesterday. 

9  Q      Did  he  talk  about  his  testimony? 

10  A      He  talked  about  —  yes,  a  number  of  areas 

1 1  that  he  had  testified  about,  yes. 

12  Q      What  areas  did  he  tell  you  he  testified  to? 

13  A      I  think  areas  dealing  with  referrals  that 

14  were  made  ~  that  were  made  by  the  RTC  that  were 

1 5  received  at  the  department. 

16  Q      What  did  he  tell  you  about  those?  Did  he 

17  tell  you  what  he  testified  to  about  them? 

18  A      I  think  more  that  those  were  just  as  we 

19  expected.  Those  were  areas  of  interest  of  the 

20  committee.   I'm  not  sure  that  he  got  into  the 

21  particulars  of  what  he  testified  about. 

22  Q      But  that  he  was  questioned  about  the 


1808 


1  referrals? 

2  A      Oh,  yes,  yes. 

3  Q      What  other  areas  —  what  other  things  did 

4  he  tell  you,  either  his  testimony  or  the  questions 

5  that  were  asked? 

6  A      He  also,  I  think  ~  he  referred  to  a 

7  chronology,  1  think,  that  he  had  prepared  that  1 

8  think  he  had  provided  to  you. 

9  Q      When  you  say  "referred  to  it,"  what  do  you 

10  mean? 

11  A      He  said  he  prepared  a  chronology  for  his 

12  own  use,  and  I  think  it  had  been  provided  to  the 

13  attorneys  who  were  asking  the  questions,  both  the 

14  minority  and  the  majority  attorneys. 

15  Q      With  respect  to  that  chronology,  did  he  say 

16  anything  else  in  terms  of  questioning  about  the 

17  chronology  or  the  substance? 

18  A      Well,  he  told  me  generally  what  the 

19  chronology  dealt  with.    I  think  that  he  had  used  ~ 

20  my  recollection  is  that  he  had  used  our  case  tracking 

21  system,  correspondence  tracking  system  to  try  and 

22  establish  some  time  lines  about  when  things  occurred, 

1  when  documents  came  in. 

2  Q      Did  he  give  you  a  copy  of  that  chronology 

3  to  review  before  you  came  in? 

4  A      No,  I  haven't  seen  it. 

5  Q      Did  you  discuss  the  specific  dates  in  the 

6  chronology  with  him  or  the  events? 

7  A      We  discussed  some  specific  dates. 

8  Q      Which  ones? 

9  A      One  area,  I  think,  had  to  do  with 

10  February  —  I'm  pretty  sure  it's  February  '93  time 

1 1  when  he  had  attended  a  bank  fraud  conference  that  the 

12  department  had  sponsored  out  on  the  West  Coast,  and  1 

13  think  I  attended  that  also.   When  he  mentioned  it,  I 

14  remembered  that  1  had  been  at  the  same  conference.  I 

15  think  he  had  brought  that  up  in  the  context  of  his  ~ 

16  and  1  think  this  was  part  of  the  chronology 

1 7  prepared  ~  of  when  a  memo  had  been  prepared  within 

1 8  the  fraud  section  about  one  of  the  referrals  that  had 

19  originally  gone  to  the  United  States  Attorney's 

20  office  in  Little  Rock. 

21  Q      So  you  just  talked  about  the  fact  that  you 

22  were  both  in  California  ~  or  I'm  sorry,  you  were 
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1  both  away  at  this  conference  together? 

2  A      I  think  ~  that's  right.    I  think  we  were 

3  both  at  the  conference,  and  I  believe  that  ~  if  I'm 

4  not  mistaken,  the  chronology  showed  that  an 

5  assignment  had  been  made  to  one  of  our  attorneys 

6  while  we  were  out  there  at  the  conference.  An 

7  assignment  had  been  made  to  prepare  Mark  MacDougall, 

8  one  of  the  attorneys  in  the  trial  section. 

9  Q      Was  he  reminding  you  of  this? 

10  A      No,  it  was  an  observation  he  had  made  in 

1 1  going  through  the  case  tracking  system  to  see  when 

12  things  had  come  into  the  section. 

13  Q      Did  he  talk  at  all  about  any  of  the 

14  chronology,  any  other  dates  or  events? 

15  A      Yes,  he  did.   I'm  just  trying  to  remember 

16  now  the  ~ 

17  Q      Before  you  get  into  other  events,  did  he 

18  tell  you  why  he  was  referencing  or  discussing  these 

19  events  with  you  or  this  chronology? 

20  A      Why  he  was  discussing  it  with  me? 

21  Q      Right. 

22 A     No.   I  think  simply  it  was  a  matter  of  we 


1  had  talked  within  the  section  about  this,  about  the 

2  inquiry  and  about  the  investigation  that  we  had  done 

3  and  about  the  referrals  that  we  had  seen  and  that  had 

4  been  reviewed.   It  was  in  that  same  sort  of  context 

5  that  we're  discussing  it  today. 

6  Q      Although  in  the  past,  you've  discussed  it 

7  before  you  all  testified? 

8  A      That's  right. 

9  Q      And  now  you've  done  it  after  he's  testified 

10  but  before  you've  testified? 

11  A      That's  right. 

12  Q      What  other  dates  in  the  chronology  or 

13  events  did  you  discuss? 

14  A      Continuing  on  that  period  of  time,  T  think 

15  that  he  had  also,  in  just  looking  at  the  week,  when  I 

16  think  this  request  had  come  in  or  when  the  attorney 

17  had  been  assigned  to  prepare  a  memo,  I  think  he  had 

1 8  returned  that  week  fi-om  the  conference.  He  talked 

19  about  going  to  a  bank  fraud  working  group  meeting 

20  which  we  have  monthly,  and  then  about  ~  I  think 

2 1  again,  this  is  from  the  correspondence  tracking  ~ 

22  determining  that  the  memo  left  the  section  the 
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1  following  week  around  Tuesday  or  Wednesday,  I  think, 

2  of  that  week  in  signed  or  initialed  form. 

3  Q      Did  he  talk  about  how  much  time  he  had  to 

4  review  the  memo? 

5  A      No.   Simply  that  he  had  tracked  how  the 

6  thing  had  come  in  and  when  it  had  gone  out  of  the 

7  section. 

8  Q      Did  he  talk  about  any  other  dates  or  events 

9  in  that  chronology? 

10  A      Yes.   Tracking  on  ~  well,  I  think  he  also 

1 1  had  established  through  the  case  tracking  system  when 

12  the  document  had  come  into  the  criminal  division.   I 

13  think  it  had  come  in  on  a  Friday.   I  think  it  came 

14  into  the  fraud  section  on  the  following  Monday,  if  I 

1 5  understood  the  chronology,  and  sometime  during  that 

16  period  ~  I  guess  it  was  the  week  of  the  bank  fraud 

17  conference,  it  was  assigned  to  the  trial  attorney. 

18  Q      So  Friday  to  the  criminal  division,  Monday 

19  to  the  fraud  section? 

20  A      And  I  think  that  was  the  last  week  of 

21  February,  if  I'm  not  mistaken,  of  '93. 

22 Q      And  he  was  saying  it  was  with  the  fraud 


1  division  all  of  that  week  until  he  got  back?  Is  that 

2  what  he  was  saying? 

3  A      I  think  that's  right,  if  I  understood  the 

4  chronology,  that  the  assignment  or  the  document,  the 

5  referral  or  whatever  that  came  with  it,  was  in  the 

6  section  that  week,  and  I  think  the  MacDougall  memo 

7  left  the  following  week,  I  understood  the  chronology. 

8  Q      Did  you  discuss  how  long  MacDougall  had  to 

9  prepare  the  memo? 

10  A      No. 

11  Q      What  other  dates  or  events  did  you  discuss 

12  in  this  chronology? 

13  A      I  think  in  that  same  line  of  discussion, 

14  the  fact  that  it  had  gone  out  of  the  division,  I 

15  think,  around  the  middle  of  March.   March  the  19th 

16  sticks  in  my  mind,  and  I  think  after  that,  it  was 

17  difficult  to  assess  exactly  where  it  had  been  because 

18  I'm  not  sure  that  our  tracking  kept  up  with  it  once 

19  it  left  the  criminal  division,  but  it  had  left  the 

20  section  in  fairly  short  order. 

2 1  Q      Did  you  discuss  any  other  events  or  dates 

22  in  the  chronology? 
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1  A      We  did.    I'm  trying  to  take  these  in 

2  order.   This  is  almost  chronological.  The  other  part 

3  of  the  chronology  ~  chronological  in  terms  of  the 

4  way  the  time  unfolded  here,  I  think  the  next  thing 

5  was  how  the  subject  of  the  referral  arose  again  in 

6  the  fraud  section.   I  think  that  was  either  in  some 

7  contact,  whether  it  was  E-mail  or  telephone  call, 

8  from  the  Deputy  Attorney  General's  office,  and  that 

9  must  have  been,  I  think,  in  August  or  September  of 

10  the  same  year,  '93. 

1 1  Q      Was  there  any  other  discussion  about  any 

12  other  event  or  date? 

13  A      There  was.   Again,  I  think  it  brings  us  on 

14  forward  through  that  period.   There  was  a  meeting 

15  involving  Paula  Casey,  who  was  U.S.  Attorney  at  the 

16  department  dealing  with  the  recusal.  That,  I  think, 

17  occurred  sometime  in  November. 

18  MR.  GICALE:   Can  we  go  off  the  record  for  a 

19  second? 

20  (Discussion  off  the  record.) 

21  BY  MR.  GICALE: 

22 Q      So  there  was  a  reference  to  some  November 


1  date? 

2  A      My  recollection  is  that  ~  and  I'm  not  sure 

3  whether  that's  my  sense  of  it  or  whether  that  was  in 

4  Mr.  Carver's  chronology. 

5  Q      Did  you  discuss  any  other  date  or  event? 

6  A      We  did.    We  discussed  the  events 

7  surrounding  the  SBA's  documents,  which  we  had 

8  requested  that  they  provide  to  the  investigation. 

9  Q      And  what  did  you  discuss  about  that? 

10  A      The  fact  that  we  had  asked  them  to  refrieve 

1 1  some  documents  that  had  been  the  subject,  I  think,  of 

12  a  request  from  the  White  House. 

13  Q      Did  you  discuss  anything  further  about  that 

14  request? 

15  A      The  nature  of  how  those  were  returned  and 

16  the  fact  that  the  request  from  the  White  House  had 

17  followed  a  Congressional  ~  and  I  believe  it  had  to 

1 8  do  with  the  Small  Business  Adminisfration  oversight, 

19  what  have  you,  request  for  the  documents.  And 

20  following  that  request,  I  think  the  SBA  had  gotten  a 

2 1  request  from  those  documents. 

22  Q     Now,  was  this  Mr.  Carver  telling  you  about 
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1  what  his  answer  was,  or  was  this  Mr.  Carver  telling 

2  you  about  what  was  in  his  chronology?  Was  this 

3  Mr.  Carver  ~ 

4  A      It  was  a  mix.   Kind  of  hard  to  separate 

5  that. 

6  Q      Was  he  asking  you  questions  about  what  you 

7  recall  had  happened? 

8  A      No,  he  did  not. 

9  Q      Or  was  he  just  relating  to  you  what  the 

10  questions  and  his  answers  were? 

11  A      I'd  say  rarely  was  he  saying  anything  about 

12  what  the  questions  were.   Simply,  I  think,  areas  that 

13  he  had  testified  about,  and  from  time  to  time 

14  references  to  the  chronology  and  how  helpfiil  that  had 

15  been  in  reconstructing  the  time  frame. 

16  Q      You  discussed  the  SB  A  documents,  the 

17  request  for  retrieval  from  the  White  House.   What 

18  else  with  respect  to  the  SBA? 

19  A      The  retrieval,  the  SBA's  refrieval  of  those 

20  documents  at  our  request. 

21  Q      Did  you  discuss  the  circumstances  of  the 

22  retrieval,  who  retrieved  them,  for  example? 
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1  A      Yes,  and  how  they  were  delivered  because  I 

2  guess  at  the  time  that  this  occurred,  it  was 

3  something  I  had  been  involved  in.   I  think  we  found 

4  some  humor  in  it. 

5  Q      The  fact  that  they  were  delivered  on  the 

6  street? 

7  A      That's  right,  kind  of  curb  service.  We 

8  joked  at  the  time. 

9  Q      Anything  else  about  the  SBA  investigation? 

10  A      Yes.   I  think  that  my  notes  of  a 

1 1  conversation  ~  I'm  not  sure  whether  it  was  a  memo  to 

12  file  or  notes  or  something  ~  a  conversation  with  one 

13  of  the  SBA  attorneys  at  the  time  about  the  documents. 

14  Q      Which  SBA  attorney? 

15  A      I  believe  it  was  Mark  Stephens.   I'm  not 

1 6  sure  we  mentioned  him  by  name  during  the  conversation 

17  today. 

1 8  Q      Which  portion  of  your  notes  were  you 

19  referring  to? 

20  A      I  think  he  just  said  ~  and  maybe  he  had 

2 1  been  shown  a  set  of  my  notes  ~  either  notes  or  a 

22  memo  to  file.   It  wasn't  clear  to  me  having  to  do 
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1  with  the  conversation  I  had  with  Stephens. 

2  Q      Did  you  have  any  further  discussion  with 

3  respect  to  the  SBA  investigation? 

4  A      When  you  say  the  SBA  investigation  — 

5  Q      Or  his  questioning  with  respect  to  the 

6  SBA. 

7  A      I  think  that's  probably  the  substance  of 

8  it. 

9  Q      Did  you  discuss  anything  else,  any  other 

10  dates  or  events? 

1 1  A      We  did.   We  discussed  some  of  the  events 

12  surrounding  our  investigation  of  this  matter,  and  I 

13  think  he  had  said  that  his  chronology,  I  think,  ran 

14  from  early  time  ~  the  earliest  times  when  this  first 

15  came  to  the  fraud  section  in  whatever  form  and 

16  continued  up  to  the  point  of  the  special  counsel's 

17  assuming  responsibility  for  investigating  the  matter. 

18  Q      What  other  events  did  you  discuss? 

19  A      I'm  having  difficulty  remembering  what,  if 

20  anything,  we  talked  about  in  terms  of  the  ~  well, 

21  one  thing  that  I  think  he  talked  about  was  during  the 

22  time  we  were  investigating  his  efforts  to  obtain 
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1  documents  that  David  Kendall  held  and  the  discussions 

2  he  had  had  with  Kendall  about  subpoenaing  those 

3  documents. 

4  Q      And  what  was  the  nature  of  the  discussion 

5  with  respect  to  that? 

6  A      Well,  I  think  it  had  to  do  with  the 

7  language  of  the  subpoena  and  whether  ~  if  I 

8  understood  correctly,  whether  Kendall  would  have 

9  directed  the  use  of  any  kind  of  language  or  what  have 

10  you.   I  think  Mr.  Carver's  reaction  to  that  was  he 

1 1  was  not  directing  ~  we  were  simply  getting  the 

12  documents.  We  wanted  to  get  the  documents  under 

13  subpoena. 

14  Q      Did  you  discuss  any  other  events  regarding 

15  the  investigation? 

16  A      1  think  that  covers  it,  because  I  think  it 

17  was  shortly  after  that  that  we  got  into  the  handoff 

18  of  the  special  counsel.   1  think  that  covers  the 

19  items  we  discussed,  and  I  didn't  make  any  notes,  and 

20  this  was  ~  because  it's  fairly  familiar  material,  1 

21  don't  necessarily  have  a  strong  impression  of 

22  everything  we  talked  about,  but  I  think  I've  given 
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1  you  the  essence  of  it. 

2  Q      Did  you  have  discussions  with  anyone  else 

3  with  respect  to  the  substance  before  you  testified 

4  here  today? 

5  A      No,  I  have  not. 

6  (Arterberry  Exhibit  1  identified.) 

7  BY  MR.  GICALE: 

8  Q      I'm  going  to  show  you  what's  marked  as 

9  Deposition  Exhibit  Number  1,  Arterberry  1.    This  is  a 

10  copy  of  your  House  deposition,  the  House  deposition. 

1 1  It's  the  Committee  on  Banking  and  Financial  Services, 

12  U.S.  House  of  Representatives,  V/ashington,  D.C., 

13  Wednesday,  September  27,  1995  in  the  matter  of 

14  Madison  Guaranty  Savings  &  Loan. 

15  You  were  sworn  during  this  deposition;  is 

16  that  correct? 

17  A      That's  correct. 

18  Q      And  have  you  had  an  opportunity  to  review 

19  your  deposition? 

20  A      I  have.   I  received  a  copy  of  this,  I 

2 1  think,  late  last  week. 

22 Q      After  reviewing  it,  does  it  truly  and 
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1  accurately  reflect  your  testimony  of  that  day? 

2  A      In  substance.  I've  talked  to  Mr.  Sgro 

3  about  an  errata  sheet  that  I  had  prepared  as  I 

4  reviewed  the  transcript.  At  this  point,  it's  simply 

5  on  a  legal  pad. 

6  Q      So  you're  in  the  process  of  preparing  that? 

7  A      That's  right. 

8  Q      And  it  is  my  understanding  that  through 

9  Mr.  Sgro,  you  will  be  submitting  an  errata  sheet  to 

10  the  committee  that  we  can  identify  as  Exhibit 

1 1  Number  2  with  respect  to  this  transcript;  correct? 

12  MR.  SGRO:    Yes. 

13  THE  WITNESS:   All  right,  sir. 

14  (Arterberry  Exhibit  2  identified.) 

15  BY  MR.  GICALE: 

16  Q      You  were  questioned,  Mr.  Arterberry,  in  a 

17  number  of  different  areas  by  the  House  Banking 

18  committee  in  this  deposition  of  September  27th.   And 

19  I  will  try  to  avoid  going  over  areas  that  have 

20  already  been  ~  going  over  questions  where  you  have 

21  answered  them  under  oath,  questions  that  we  may  have 

22  asked  and  try  to  restrict  myself  to  questions  and 
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1  areas  that  I  think  might  need  to  be  explained  or 

2  expanded. 

3  First,  with  respect  to  a  document,  and  the 

4  only  number  I  have  on  it  is  JDA  000169. 

5  MR.  KRAVITZ:   Can  you  tell  me  what  that 

6  is? 

7  MR.  GICALE:    In  the  upper  right-hand 

8  comer,  it's  dated  1 1/9/93.   It's  some  handwritten 

9  notes,  and  I  see  the  initials  GAC  at  the  top.   Here, 

10  I  have  an  extra  copy,  as  long  as  you  don't  retain  it. 

1 1  MR.  KRAVITZ:    I'll  make  sure  I  give  it  back 

12  to  you. 

13  BY  MR.  GICALE: 

14  Q      Do  you  recognize  this  handwriting? 

15  A      Yes,  I  do. 

16  Q      Is  it  your  own? 

17  A      It  is. 

18  Q      The  very  top  line,  can  you  read  that? 

19  A      Yes.   "Telecon  with  GAC,"  which  means  it's 

20  a  telephone  conversation  I  had  with  Allen  Carver  and 

21  the  date  in  the  right  comer  is  1 1/9/93. 

22 Q      And  the  next  line  down,  what  does  that  say? 

24 

1  A      I'm  having  some  difficulty  with  the  first 

2  word.   I've  got  to  decipher  that.   I  think  it  says 

3  "ethics  complaint." 

4  Q      And  then  what's  after  that? 

5  A      "Ethics  complaint  V"  ~  meaning  against  -- 

6  "Carmichael  on  official  RTC  (lawyer)." 

7  Q      These  notes  were  prepared  contemporaneous 

8  with  your  conversation  with  G.  Allen  Carver  on 

9  November  9,  1993;  correct? 

10  A      Yes. 

11  Q      Do  you  recall  what  this  was  about,  this 

12  "ethics  complaint  versus  Carmichael"? 

13  A      No,  I  don't. 

14  Q      Were  you  aware  of  the  fact  that  there  was 

15  someone  in  the  RTC  by  the  name  of  Carmichael  that  had 

16  been  involved  in  a  review  of  nine  criminal  referrals 

17  that  came  from  the  RTC  to  the  Department  of  Justice 

18  in  the  fall  of '93? 

19  A      I  think  I  was  aware.  I'm  not  sure  whether 

20  I  became  aware  during  this  conversation  or  earlier. 

21  Q      Did  you  become  aware  at  any  time  of  the 

22  fact  that  an  individual  by  the  name  of  Carmichael  at 


1816 

25 

1  the  RTC  and  perhaps  another  individual  by  the  name  of 

2  Adams  were  involved  in  turning  over  documents  -  RTC 

3  documents  to  the  Department  of  Justice  pursuant  to  a 

4  subpoena? 

5  A      Could  I  ask  that  you  repeat  that  question. 

6  I'm  not  sure  I  understand  that. 

7  Q      Well,  let  me  rephrase  it. 

8  At  some  point  in  time  during  this 

9  investigation,  was  there  some  difficulty  in  obtaining 

10  documents  from  the  RTC,  some  difficulty  ~  did  the 

1 1  Department  of  Justice  have  difficulty  obtaining 

12  documents  from  the  RTC? 

13  A      When  you  say  Department  of  Justice,  you're 

14  including  the  United  States  Attorneys  offices,  too? 

15  Q      Right. 

16  A      That  was  my  understanding. 

17  Q      And  there  were  some  discussions  about  that 

18  in  correcting  that  problem;  is  that  correct? 

19  A      That's  right. 

20  Q      And  a  Mr.  Donohue,  do  you  recall  whether  or 

21  not  a  Mr.  Donohue  from  the  RTC  was  brought  into  the 

22  discussions  to  try  to  take  care  of  that  problem? 
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1  A      I  do  remember  that,  yes. 

2  Q      Was  this  telephone  conference  about  the 

3  problems  with  obtaining  RTC  records? 

4  A      I'm  just  reviewing  the  rest  of  this  to  see 

5  whether  it  aides  in  my  recollection. 

6  (Witness  reviewed  the  document.) 

7  Now,  could  I  ask  you  to  repeat  that 

8  question. 

9  MR.  GICALE:    Could  you  read  back  the 

10  question. 

1 1  (The  reporter  read  the  record  as  requested.) 

12  THE  WITNESS:    I  would  say  --  and  1  only 

13  have  the  vaguest  recollection  of  this  conversation  or 

14  actually  this  ~  this  document  refers  to  several 

15  conversations.   But  I  only  have  the  vaguest 

16  recollection.   I  would  say  yes,  it  generally  related 

17  to  matters  of  obtaining  documents  from  the  RTC. 

18  BY  MR.  GICALE: 

19  Q      And  the  specifics  of  this  regarding  an 

20  ethics  complaint  about  versus  Carmichael,  you  don't 

21  have  any  independent  recollection  of  that? 

22  A      No,  I  don't. 
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1  Q      I'm  also  going  to  show  you  what's  marked 

2  for  identification  as  document  000336,  and  this  is  a 

3  memorandum  to  you,  to  John  Arterberry  from  Don 

4  Mackay,  Dwight  Bostwick,  Jim  Nixon  regarding  status 

5  report  12/14/93.   Do  you  recall  this  memorandum? 

6  MR.  KRAVITZ:    What  is  the  date  on  this? 

7  MR.  GICALE:    December  14,  '93  -  you  know, 

8  actually,  it  refers  to  a  status  report  12/14/93.   I 

9  guess  that's  the  date  of  the  memo. 

10  THE  WITNESS:   Yes,  I  do  recall  this. 

1 1  BY  MR.  GICALE: 

12  Q      Directing  your  attention  to  the  paragraph 

13  2,  "source  contacts  FBI,"  apparently  there  was  some 

14  source  information  with  respect  to  the  Hale 

15  investigation,  and  at  the  end  of  this  paragraph, 

16  there's  the  following  sentence.  "The  following  is  a 

17  summary  of  the  information  Hale  provided  to  the 

18  source." 

19  And  then  you  have  ~  these  things  are 

20  broken  down  for  you,  (a),  (b)  and  (c).   And  the  first 

21  being  (a),  "bribery  and  kickback  seems  operated  with 

22  the  collusion  of  state  and  federal  officials  in 
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1  Arkansas."  Do  you  see  that? 

2  A      Yes,  sir. 

3  Q      Do  you  know  what  they  were  referring  to 

4  there? 

5  A      No,  I  don't. 

6  Q      How  was  this  memo  prepared  for  you?  Who 

7  prepared  it?   It  says  Mackay,  Bostwick  and  Nixon. 

8  How  was  this  done  ~ 

9  A      I  think  at  this  point,  I'd  just  be 

10  speculating.   I  can  say  that  during  this  period,  I 

1 1  would  get  status  reports  by  E-mail  at  times, 

12  particularly  when  they  were  in  Little  Rock,  and  I 

13  guess  sometimes  by  hard  copy.   This  appears,  just 

14  from  the  format,  that  it  may  have  been  a  hard  copy 

15  that  could  have  been  given  to  me  by  the  team. 

16  On  the  other  hand,  it  could  have  been  an 

17  attachment  using  our  E-mail  system  under  WordPerfect. 

18  Q      Were  these  daily  reports  you  were 

19  receiving? 

20  A      I  had  asked  early  on  when  we  became 

21  involved  in  the  investigation  for  daily  reports  from 

22  the  team,  for  Mackay  and  Bostwick  and  Nixon.   At  some 
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1  point,  and  I  believe  it  would  be  around  the  mid  part 

2  or  the  latter  part  of  December,  supervisory  oversight 

3  of  this  investigation  shifted  from  me  to  Allen 

4  Carver,  and  I'm  not  sure  whether  that  process  changed 

5  or  not  in  terms  of  the  frequency  of  reports. 

6  Q      In  any  event,  at  this  point  in  time,  they 

7  were  answering  to  you  and  giving  you  these  reports; 

8  correct? 

9  A      I  say  yes  because  it's  addressed  ~  the 

10  memo  is  addressed  to  me.   Otherwise,  I'd  have 

1 1  difficulty  placing  the  time  when  the  investigation 

12  shifted  from  me  to  Allen  Carver. 

13  Q      Would  it  be  safe  to  say  that  if  they  sent 

14  you  ~  as  they  would  send  you  these,  if  you  had 

15  questions,  you  were  free  to  send  them  an  E-mail  back 

16  or  call  them  up  and  talk  to  them  about  the 

17  information  they  had  forwarded  to  you;  correct? 

18  A      That's  right. 

19  Q      Do  you  recall  talking  to  them  about  this 

20  particular  information,  and  right  now,  I'm  referring 

21  to  2(a). 

22 A      I  don't  have  any  recollection  of  discussing 
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1  this  specific  allegation  with  them. 

2  Q      Do  you  recall  discussing  the  source 

3  referred  to  in  the  beginning  of  paragraph  2? 

4  A      I  believe  I  did  discuss  the  source  with 

5  them. 

6  Q      Did  they  give  the  name  of  the  source? 

7  A      If  they  did,  I  don't  recall  now  that  they 

8  did. 

9  Q      So  today,  you  do  not  know  the  name  of  the 

10  source? 

11  A      I  don't. 

12  Q      With  respect  to  item  (b),  "laundering  of 

13  drug  trafficking  proceeds  through  insurance  companies 

14  in  Arkansas,"  was  there  a  fiirther  explanation  of 

15  that? 

16  A      Not  that  I  recall. 

17  Q      Do  you  know  any  other  details  about  that? 

18  A      No,  1  don't, 

19  Q      With  respect  to  (c),  "payoffs  to  Arkansas 

20  public  officials  by  a  Little  Rock  attorney  who  has 

21  now  moved  to  Washington,"  do  you  know  what  that 

22  refers  to? 
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1  A      No,  I  don't. 

2  Q      Did  they  name  the  Little  Rock  attorney? 

3  A      1  don't  recall  that  they  did,  no,  sir,  and 

4  I  don't  know  that  they  knew,  "they"  meaning  any  of 

5  the  people  in  the  trial  team. 

6  Q      Did  they  just -- and  I  guess  that's  one  of 

7  my  concerns.   Was  that  the  way  the  information  was 

8  given  to  them,  or  were  they  given  more  specific 

9  information,  and  it's  just  not  a  part  of  this  memo? 

10  A      The  way  that  they  have  presented  the 

1 1  information  leads  me  to  conclude  this  is  what  they 

12  knew  about  it  at  the  time,  and  I'm  not  sure  how  much 

13  more  detail  they  were  able  to  obtain. 

14  Q      Do  we  have  any  ~  are  you  aware  of  any 

1 5  other  memos  or  any  other  discussions  ~  any  other 

16  memos  in  the  department  or  any  other  discussions  that 

17  occurred  which  supplemented  this  information? 

18  A      I'm  not,  no. 

19  Q      And  today  you  have  no  independent 

20  recollection  of  any  additional  information  that  you 

2 1  received  orally;  is  that  correct? 

22 A      Other  than,  I  guess,  within  the  past 


1  several  days,  the  department  ~  I  think  this  was 

2  relayed  to  me  for  a  receipt  of  documents  having  to  do 

3  with  the  name  of  an  individual  named  Lassiter.   I 

4  don't  know  whether  that  ~  it  seems  to  me  that  was  in 

5  the  context  of  allegations  perhaps  involving 

6  laundering  or  what  have  you.   Perhaps  there's  a 

7  connection  between  that  and  this,  but  at  the  time  I 

8  saw  this  query  about  Lassiter,  it  did  not  ring  any 

9  bells  with  me.   But  I  simply  mention  that  because 

10  there  could  be  a  connection  between  the  two. 

1 1  Q      But  in  terms  of  an  Arkansas  public 

12  official,  a  payoff  by  a  Little  Rock  attorney,  do  you 

13  recall  receiving  any  additional  information  about 

14  that  report? 

15  A      No,  sir. 

16  MR.  KRAVITZ:    Before  I  give  this  back  to 

17  you,  I  wanted  to  make  an  observation  about  this 

1 8  document.   If  you  look  at  the  very  end  of  paragraph 

19  (c),  there's  a  semicolon  there.   It  indicates  to  me 

20  there  may  actually  be  another  page  or  more  to  this 

21  document.  This  may  not  be  the  whole  document,  and 

22  that  may  be  one  reason  why  Mr.  Arterberry's 
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1  recollection  is  refreshed  only  to  the  extent  that  it 

2  is  by  this  document.   I  mean,  I  just  don't  know. 

3  THE  WITNESS:    I  noticed  the  same  thing,  and 

4  that  was  my  assumption,  too,  that  there  must  have 

5  been  a  second  page  to  this  document. 

6  MR.  GICALE:    And  unfortunately,  I  do  not 

7  have  a  second  page,  and  we  have  not  seen  a  second 

8  page. 

9  MR.  KRAVITZ:    I  can't  help  you  either.   I 

10  haven't  seen  this  before  Lou  just  passed  it  over. 

1 1  THE  WITNESS:   1  might  read  this  one  more 

12  time  to  see  ~ 

13  BY  MR.  GICALE: 

14  Q      Oh,  go  ahead. 

15  A      It  might  be  helpful  to  see  if  there  are 

16  other  pages,  whether  there's  a  second  page  or  second 

17  and  third  page  to  this.   That  might  help  me  in 

18  putting  this  thing  ~  both  refreshing  my  recollection 

19  and  putting  it  into  some  context. 

20  Q      Now,  with  respect  to  your  deposition  before 

21  the  House,  and  I'm  specifically  referring,  I  believe, 

22  to  page  79  and  --  the  top  of  page  79,  and  actually, 


1  it  starts  on  the  bottom  of  page  78. 

2  A      Yes,  sir. 

3  Q      You  were  asked  the  question:    "Sure.   Do 

4  you  have  a  specific  recollection  of  a  specific 

5  conversation  with  any  member  of  the  trial  team,  in 

6  substance?  We  had  this  earlier  matter,  and  earlier, 

7  you  know,  we  reached  a  certain  conclusion,  but  maybe 

8  we  should  take  a  fresh  look  at  this. 

9  "Answer:   No,  and  I  think  the  reason  I 

10  don't  recall  the  conversation  and  I  think  part  of  the 

1 1  reason  why  is  that  this  matter  was  never  in  the  fraud 

12  section.   It  had  not  been  in  the  fraud  section 

13  before,  and  I  don't  take  McDougal's  memo  as  --  and  I 

14  would  not  ~  when  I  did  receive  it,  I  would  not  have 

15  taken  that  as  some  action  on  a  matter." 

16  MR.  SGRO:    If  you  can  put  it  into  context  a 

17  little  bit,  I  think  it  might  be  helpfiil  when  you 

18  speak  about  this  matter  for  the  record's  purposes,  if 

19  you  can  clarify  what  "the  matter"  was  defined  as  in 

20  the  context  of  that  deposition. 

21  BY  MR.  GICALE: 

22  Q      At  that  point  in  time,  you  were  talking 
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about  ~  I  believe  you  were  asked  about  criminal 
referral  C0004;  is  that  correct? 

A      Yes,  because  I  think  on  page  78  near  the 
middle  part  of  the  page,  there's  a  question  "was 
there  ever  a  conversation  you  ever  had  with  any 
member  of  the  trial  team  to  possibly  go  back  and  look 
at  the  original  referral  in  light  of  this  new 
information  that  was  being  developed  from  the  Hale 
investigation?"  I  think  the  reference  to  the 
original  referral  probably  means  C0004. 

Q      So  it  was  your  position  at  the  time  that 
the  fraud  section  never  had  the  matter;  is  that 
correct?  The  matter  was  never  in  the  fraud  section 
to  make  a  decision  on? 

A      Prior  to  the  time  that  the  fraud  section 
was  assigned  the  recusal? 

Q      Right,  in  1993. 

A      That's  right. 

Q      And  as  you  stated  in  that  deposition,  "as 
far  as  I  was  concerned,  we're  taking  a  first  look  at 
it  because  it  was  the  first  time  we  had  it  within  the 
section." 
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A      Yes,  sir. 

Q      So  you  did  not  view  the  action  ~  any 
action  taken  with  respect  to  the  Mark  MacDougall  memo 
as  action  indicating  that  the  matter  was  before  the 
fraud  section,  the  criminal  referral  was  before  the 
fraud  section  for  ~  the  responsibility  for 
prosecuting  that  matter  was  before  the  fraud  section; 
is  that  correct? 

A      That's  correct. 

Q      Is  that  what  you're  attempting  to  say? 

A      That's  right,  and  perhaps  an  explanation 
now  would  be  helpftil  in  how  I  was  arriving  at  that 
conclusion. 

Q      Go  ahead. 

A      I  don't  think  this  is  a  term  of  art,  but  to 
us,  it's  very  important  whether  a  matter  is  assigned, 
that  is,  whether  the  fraud  section  opens  a  matter  or 
in  the  case  of  the  MacDougall  memo,  we're  simply 
providing  a  view,  an  assessment  of  a  matter  that  may 
reside  elsewhere. 

Up  until  the  time  that  the  United  States 
Attorney's  office  was  recused  later  in  1993  and  the 
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1  entire  Madison  Guaranty  matter  was  opened  in  the 

2  section,  we  had  no  operational  responsibility  for  any 

3  of  those  referrals.  They  had  been  made  to  the  United 

4  States  Attorney's  office,  and  they  resided  there. 

5  And  although  I  was  not  involved  in  the 

6  preparation  or  review  of  the  MacDougall  memo,  the 

7  memorandum  at  the  time,  my  understanding  from  it, 

8  from  having  seen  it  later,  is  that  it  was  simply 

9  presenting  an  assessment  of  that  referral,  and  1 

10  think  that  was  later  used  perhaps  in  the 

1 1  decisionmaking,  but  it  was  not  ~  it  was  not  a 

12  memorandum  that  was  taking  any  action  on  the  referral 

13  within  the  fraud  section  because  it  was  not  ~  and  I 

14  can  say  this  in  a  technical  sense  ~  it  was  not 

15  within  our  jurisdiction  to  act  on  it. 

16  (Pause.) 

17  Q      Now,  eventually,  there  came  a  time  in  the 

18  fall  of  1993  when  it  did  become  your  section's 

19  responsibility  to  act  on  that  referral  as  well  as  the 

20  other  nine  referrals;  correct? 

2 1  A      Yes,  sir.    When  you  say  "act  on  that 

22  referral  as  well  as  the  others,"  I  think  all  came 

38 

1  within  what  we  considered  to  be  the  open  matter  that 

2  we  were  now  in  charge  of,  yes,  sir. 

3  Q      And  you  considered  all  of  them  open  and 

4  subject  to  review  at  that  point;  correct? 

5  A      Subject  to  review  and  whatever 

6  investigation  or  leads  or  actions  that  needed  to  be 

7  taken,  that's  correct. 

8  Q      With  respect  to  the  Small  Business 

9  Adminisfration,  you  testified  earlier  that  you  had 

10  some  conversations  with  Allen  Carver  about  his 

1 1  testimony  yesterday  with  respect  to  the  Small 

12  Business  Administration  and  some  documents  that  were 

13  delivered  to  the  White  House;  correct? 

14  A      That's  correct. 

1 5  Q      What  do  you  recall  about  that  occurrence, 

16  and  when  was  the  first  time  you  recall  something 

1 7  happening  ~  discovering  that  that  had  occurred? 

18  MR.  SGRO:    When  you  ask  him  what  he 

19  recalls,  you're  talking  about  his  independent 

20  knowledge  of  the  SBA  matter? 

21  BY  MR.  GICALE: 

22  Q      Yes,  and  to  the  extent  ~  I  can  begin  to 


1823 

39 
give  you  some  documents,  but  why  don't  you  give  me 
your  independent  recollection  at  this  point. 

A      My  recollection  is  that  early  on  in  the 
time  that  we  were  beginning  in  the  fraud  section  our 
investigation,  Don  Mackay  or  other  members  of  the 
trial  team  became  aware  that  the  Small  Business 
Adminisfration  was  ~  my  recollection  is  I  think  they 
were  conducting  an  investigation  of  loans  that  had 
been  made  to  a  small  business  under  the  SB  A  program. 

Q      "They,"  the  SBA? 

A      The  SBA.   And  I  think  either  the  SBA 
attorney,  and  I  think  that  was  Mark  Stephens,  called 
Mr.  Mackay  or  somehow  the  two  of  them  had  some 
communication,  some  contact,  and  it  was  from  that  I 
think  my  involvement  started. 

Q      I'm  going  to  show  you  what's  marked  for 
identification  ~  again,  the  only  number  I  have  here 
is  JDA  000108,  and  it's  handwritten  notes  dated 
November  8,  1993.    It's  a  copy  of  these  notes.   Is 
this  your  handwriting? 

A      Yes,  sir. 

Q      And  that's  with  respect  to  a  meeting  with 


the  SBA  with  respect  to  this  issue? 

A      It  is,  yes. 

Q      Do  you  recall  who  was  present  at  that 
meeting? 

A      I'm  just  reviewing  the  document  to  see 
whether  that  assisted  me.    I  believe  that  this  was  a 
meeting  in  Allen  Carver's  office,  and  I  believe  it 
was  attended  by,  I  think,  Mark  Stephens,  who  is 
identified  here  as  the  associate  general  counsel  at 
the  SBA.    I  think  he  was  there.   I  was  there.   There 
may  have  been  someone  from  FBI  headquarters,  some 
supervisory  special  agents  from  FBI  headquarters 
present  also.   It  seems  to  me  at  some  meeting  with 
Mark  Stephens  they  were  present. 

But  often,  my  custom  is  to  indicate  up  in 
the  upper  left-hand  comer  under  that  meeting  heading 
who  was  present.   I  did  not  in  this  instance,  so  I 
think  at  this  point,  my  best  recollection,  I 
certainly  placed  Mark  Stephens  there. 

Q      Directing  your  attention  one,  two,  three, 
four  lines  down,  where  it  says  —  what  does  it  say  on 
the  fourth  line  down? 
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1  A      Inside  the  parentheses? 

2  Q      No,  I'm  sorry,  the  third  line. 

3  A      "Same  as  set  delivered  to  Congress." 

4  Q      What  did  you  mean  by  that? 

5  A      I  think  at  this  meeting,  Mark  Stephens  had 

6  brought  with  him  documents  from  the  SBA,  and  I  think 

7  what  he  had  told  us  is  that  these  documents  are  the 

8  same  or  identical  to  a  set  that  had  been  delivered  to 

9  a  Congressional,  and  I  have  in  parentheses  here 

10  "House  committee." 

1 1  Q      What  documents  were  these? 

12  A      Again,  my  recollection  is  that  these 

13  documents  related  to  the  Small  Business  ~  the  SBA 

14  loans  to  Hale's  small  business  or  his  investment 

1 5  company,  which  under  the  SBA  program  was  eligible  for 

16  the  loans. 

17  Q      Were  these  loan  documents,  or  were  they 

1 8  summaries  of  interviews,  or  do  you  recall? 

19  A      I  may  be  able  ~  by  reviewing  this 

20  document,  I  may  be  able  to  refresh  my  recollection  on 

21  that. 

22 Q      Go  ahead,  take  the  opportunity  to  review 
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1  it. 

2  A      About  the  midpoint  of  this  document  right 

3  in  the  center,  there's  the  reference  "these  docs 

4  concern  Cap  Management  ~  all  docs  from  headquarters 

5  SBA  (SBIC  program)." 

6  That  reinforces  my  impression  when  I  first 

7  read  this,  that  the  document  we  were  first  looking  at 

8  had  to  do  with  the  SBA  loans  to  Hale's  small  business 

9  company  or  to  his  investment  company. 

10  Q      Was  the  report  in  this  group  of  documents, 

1 1  or  was  it  just  promissory  notes  or  ~ 

12  A      I  think  these  were  transactional  documents, 

13  yes.   I  don't  remember.   When  you  say  a  "report,"  1 

14  think  it  was  more  the  documents  by  which  Hale  would 

1 5  request  and  receive  the  loans  under  the  Small 

16  Business  Adminisfration  program. 

17  Q      Now,  under  that  fourth  line,  it  seems  to 

18  say  "same  as  set  delivered  to  the  White  House";  is 

19  that  correct? 

20  A      That's  correct. 

21  Q      So  the  White  House  --  well,  tell  me  what 

22  that  means. 
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1  A      My  recollection  is  that  Stephens  told  us 

2  that  he  had  received  a  request  after  ~  I  think  it 

3  was  after  the  documents  had  been  delivered  to  the 

4  Congressional  committee.  He  had  received  a  request 

5  fi"om  the  White  House  for  a  set  of  the  documents  to 

6  see  what  had  been  sent  up  there,  "up  there"  meaning 

7  up  to  the  committee. 

8  Q      Did  he  tell  you  who  at  the  White  House  had 
requested  that  set  of  documents? 

A      My  recollection  is  that  he  did,  and  I'm  not 
sure  whether  ~  I  think  it  would  have  been  in  this 
meeting,  but  I  don't  see  any  names  on  this.    The  name 
Eggleston  sticks  in  my  mind,  who  I  think  was  in  the 
counsel's  office  at  the  White  House. 

Q      Did  Mr.  Carver  have  any  reaction  to  that? 

A      He  did,  yes. 

Q      Did  he  give  any  direction  to  Mr.  Stephens 
with  respect  to  these  documents? 

A      He  did,  and  I  recorded  that,  I  guess, 
beginning  the  sixth  line  in  my  notes  where  I  have  the 
reference  to  GAC.    It  says  "get  documents  back.   If 
attorney-client,  get  back  sealed  if  copies  get  back. 
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Should  not  be  apprised  of  investigation." 

Q      Did  Mr.  Carver  indicate  why  he  wanted 
Mr.  Stephens  to  get  these  documents  back? 

A      My  recollection  is  yes,  he  did. 

Q      And  what  was  the  reason? 

A      That  these  records  were  relevant  to  our 
investigation  and  in  order  for  us  to  be  able  to 
investigate  this  fully,  we  had  to  have  all  relevant 
documents,  and  we  viewed  these  as  relevant  documents. 

Q      Was  he  concerned  that  the  White  House  — 
did  he  ask  to  retrieve  the  documents  from  the  House 
committee  as  well? 

A      No. 

Q      Why  was  he  concerned  about  documents  going 
to  the  White  House? 

A      I  think  by  that  time  ~  I  guess  even  from 
the  first  referral,  we  were  aware  that  the 
allegations  that  Hale  had  made  and  the  allegations 
contained  in  C0004  had  referred  to  then-Governor 
Clinton  and  his  wife  as  investors. 

Q      And  therefore  ~ 

A      And  therefore,  these  documents  could  be 
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1  relevant  to  our  investigation  of  all  of  those 

2  referrals  and  the  allegations  that  had  been  made. 

3  Q      And  you  did  not  ~  Mr.  Carver  did  not  think 

4  it  would  be  appropriate  for  the  White  House  to  have 

5  possession  of  them;  is  that  correct? 

6  A      That's  one  way,  I  guess  ~  that's  one 

7  conclusion  that  could  be  drawn.   I  guess  another 

8  conclusion  is  we  thought  we  should  have  those 

9  documents.  That  is,  we  should  have  the  SBA 

10  documents. 

1 1  Q      You  had  copies  of  them.   They  brought  them 

12  to  the  meeting;  correct? 

13  A      We  weren't  certain  what  we  had  and  what  we 

14  didn't  have.   We  thought  the  SBA  had  provided 

15  documents  to  the  White  House.   We  needed  to  see  those 

16  documents  to  ensure  that  we  had  everything  relevant 

17  to  the  Hale  loans. 

18  Q      I'm  going  to  show  you  what's  marked  as 

19  document  number  000391.   This  is  a  November  20,  1993 

20  memorandum  to  file  from  G.  Allen  Carver  regarding  a 

2 1  telephone  conversation  with  Mark  Stephens,  and  I 

22  believe  in  it  he's  referring  to  a  conversation 
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1  beginning  at  2:35  on  November  17,  1993. 

2  Have  you  ever  had  an  opportunity  to  review 

3  this  memorandum? 

4  A      1  believe  I  received  a  copy  of  this 

5  sometime  around  the  time  it  was  prepared. 

6  Q      Do  you  recall  Mr.  Carver  telling  you  that 

7  he  had  asked  Mr.  Stephens  who  initiated  the 

8  request  ~  strike  that. 

9  Do  you  recall  Mr.  Carver  inquiring  how  the 

10  SBA  had  turned  over  documents  to  the  White  House,  and 

1 1  that  Mr.  Stephens  had  indicated  that  he  did  not  have 

12  firsthand  knowledge,  but  based  on  conversation  with 

13  general  counsel,  he  believed  the  White  House 

14  requested  the  materials? 

15  A      I  have  a  general  recollection  of  that,  yes. 

16  Q      And  does  this  document  further  refresh  your 

17  recollection  with  respect  to  the  individual  in  the 

1 8  White  House  who  the  enclosures  from  the  SBA  material 

19  were  given  to?   And  I  direct  your  attention  to 

20  document  000392,  the  first  full  paragraph,  fourth 

21  line. 

22  A      It  does.   There's  a  reference  there  to  Neil 
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1  Eggleston  of  the  White  House  counsel's  office. 

2  Q      That  was  the  Mr.  Eggleston  you  were 

3  referring  to  earlier? 

4  A      Yes,  sir. 

5  Q      I'm  going  to  show  you  what's  marked  for 

6  identification  as  document  number  000385.    It's  dated 

7  November  20,  1993.    It's  to  the  files  from  G.  Allen 

8  Carver  regarding  telephone  conversations  with  Mark 

9  Stephens,  and  this  is  with  respect  to  a  November  19, 

10  1993  conversation  with  Mark  Stephens;  is  that 

1 1  correct? 

12  A      Yes,  sir. 

13  Q      And  did  Mr.  Carver  indicate  ~  did  you  get 

14  a  copy  of  this  memo  as  well? 

15  A      I  believe  I  did.    I  think  that  Mr.  Carver 

16  had  copied  me  on  these. 

17  Q      Or  in  the  alternative,  did  he  convey  to  you 

18  some  of  the  information  in  this  memo,  specifically 

19  the  fact  that  Mr.  Eggleston  said  that  he  would  have 

20  to  discuss  ~  strike  that. 

21  Specifically,  the  fact  that  Mr.  Stephens 

22  had  spoken  to  Mr.  Eggleston  and  with  respect  to  the 


1  return  of  these  documents  and  Mr.  Eggleston  said  he 

2  would  have  to  discuss  the  matter  with  the  Deputy 

3  Attorney  General  and  would  call  Stephens  back  earlier 

4  in  the  week? 

5  A      Yes,  I  do  recall  that. 

6  Q      Did  Mr.  Carver  tell  you  that? 

7  A      Yes,  he  did. 

8  Q      Did  Mr.  Stephens  also  tell  you  that,  if  you 

9  recall? 

10  A      I'm  not  sure  that  I  ~  I  don't  recall  that 

1 1  he  did. 

12  Q      Did  either  of  those  people  explain  to  you 

13  why  Mr.  Eggleston  felt  he  had  to  go  to  the  Deputy 

14  Attorney  General  before  he  responded  to  this  request? 

15  A      I  don't  know  that  Mr.  Stephens  did,  and  I 

16  don't  know  --  Allen  Carver  and  I  may  have  discussed 

17  it,  but  it  would  have  ~  and  this  becomes  more 

18  speculation  than  it  does  recollection. 

19  Q      Well,  if  you  know. 

20  A      Well,  the  policy,  I  think,  that  existed 

21  then  and  I  think  has  been  observed  through  a  number 

22  of  administrations  is  that  contacts  with  the  White 
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1  House  ~  contacts  between  the  White  House  and  the 

2  Justice  Department  generally  occur  between  either  the 

3  Attorney  General  or  the  Deputy  Attorney  General;  that 

4  is,  at  the  most  senior  levels  and  certainly  not  down 

5  at  the  line  unit  levels. 

6  Q      This  was  a  contact  between  the  SBA  and  the 

7  White  House;  is  that  correct? 

8  A      Yes. 

9  Q      And  Mr.  Eggleston  was  refusing  to  turn 

10  these  over  until  he  talked  to  the  Deputy  Attorney 

1 1  General;  is  that  correct? 

12  A      I'm  not  sure  he  was  ~  I  don't  know  without 

13  reading  this  entire  memo.   I  think  that  the  reference 

14  here  in  the  first  paragraph  is  that  Mr.  Eggleston 

1 5  said  he  would  discuss  the  matter  with  the  Deputy 

16  Attorney  General  and  would  discuss  the  matter  with 

17  Mr.  Stephens  further  early  in  the  week.   I  believe 

18  that  that  was  in  the  context  of  deciding  whether  to 

19  return  the  documents. 

20  Q      So  pursuant  to  Mr.  Carver's  request, 

21  Mr.  Stephens  did  indeed  go  to  Mr.  Eggleston,  request 

22  the  documents? 


1  A      Yes,  sir. 

2  Q      And  now  he  was  indicating  that  before  he 

3  would  turn  them  over,  he  would  discuss  the  matter 

4  with  the  Deputy  Attorney  General;  is  that  correct? 

5  A      Yes. 

6  Q      Now,  the  Deputy  Attorney  General  at  that 

7  time  was  Philip  Heymann;  correct? 

8  A      That's  right. 

9  Q      I  show  you  what's  marked  for  identification 

10  as  document  000380,  a  document  dated  November  21, 

11  1993  to  the  files  from  G.  Allen  Carver  regarding 

12  conversation  with  Rick  Wade.  The  conversation  is 

13  dated  November  19,  1993.    Were  you  aware  of  that 

14  conversation? 

15  A      I  think  I  became  aware  of  this  perhaps 

1 6  shortly  after  the  conversation  occurred. 

17  Q      Who  was  Mr.  Wade? 

18  A      Mr.  Wade,  at  the  time,  was  a  supervisory 

19  special  agent  in  FBI  headquarters.  He  headed  with 

20  the  title  chief  of  the  government  fraud  unit,  which 

21  at  that  time  was  one  of  the  units  within  what  was 

22  known  as  the  financial  crime  section,  which  is  part 
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1  of  the  criminal  investigative  division  of  the  FBI. 

2  Q      Did  Mr.  Wade  express  concern  over  the 

3  possibility  that  the  White  House  SBA  action,  however 

4  well-intended,  could  look  like  White  House 

5  intervention? 

6  A      I'm  not  sure  I  had  any  independent 

7  knowledge  of  that.   According  to  Mr.  Carver's 

8  memorandum,  he  did.   Today,  I  don't  remember  that  he 

9  expressed  that  concern. 

10  Q      Did  Mr.  Carver  discuss  with  you  the  courses 

1 1  of  action  for  discussion  and  in  particular,  a  letter 

12  from  the  Department  of  Justice  to  the  White  House 

13  and/or  an  FBI  interview  of  Mr.  Eggleston? 

14  A      My  recollection  is  that  we  did  discuss,  I 

15  think,  some  courses  of  action  we  could  take  regarding 

16  the  documents  and  the  White  House  request  for  those 

17  records  and  their  return. 

18  Q      Did  Mr.  Carver  think  that  it  was 

19  appropriate  for  the  FBI  to  interview  Mr.  Eggleston 

20  with  respect  to  this  matter? 

21  A      My  recollection  is  he  did,  and  that's 

22  without  reviewing  the  exhibit  you  have  before  me. 


1  Q      Why  don't  you  take  an  opportunity  to  review 

2  it. 

3  (Witness  reviewed  the  document.) 

4  A      I  note  on  the  first  page  of  this  exhibit, 

5  in  the  last  paragraph  on  that  first  page,  this  is 

6  Mr.  Carver  speaking.   He  said  "I  further  mentioned 

7  that  in  my  view  the  question  was  not  whether  to 

8  interview  Mr.  Eggleston  but  when.   I  told  Mr.  Wade 

9  that  an  interview  of  Mr.  Kennedy  should  also  be  done 

10  and  an  investigation  to  get  his  details  of  the 

1 1  conversations  with  Randy  Coleman,  David  Hale's 

12  attorney." 

13  Q      Why  is  it  Mr.  Carver  wanted 

14  Mr.  Eggleston  ~  was  concerned  about  interviewing 

15  Mr.  Eggleston? 

16  A      I  think  to  establish  the  reasons  for  his 

17  asking  for  the  documents. 

18  Q      Was  it  to  address  the  concerns  that 

19  Mr.  Wade  had  expressed  with  respect  to  potential 

20  White  House  intervention?  * 

21  A      I  think  that,  in  part,  and  also  to  ensure 

22  the  integrity  of  our  investigation  and  the  perception 
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1  of  it,  that  it  was  being  conducted  in  a  fair, 

2  independent  and  impartial  way. 

3  Q      To  address  the  concern  with  respect  to  the 

4  perception  that  the  White  House  was  not  only 

5  interfering  with  the  SBA,  but  perhaps  the  Department 

6  of  Justice? 

7  A      I  guess  that's  right.   That  could  be  a 

8  perception,  that's  right. 

9  Q      Mr.  Carver  was  concerned  that  your  office 

10  act  as  quickly  as  possible  and  memorialize  these 

1 1  conversations,  and  your  actions;  correct? 

12  A      Yes,  sir. 

13  Q      Now,  did  you  and/or  Mr.  Carver  come  to  some 

14  agreement  with  the  FBI  to,  in  fact,  make  arrangements 

15  with  the  FBI  to  interview  Mr.  Eggleston  and 

16  Mr.  Kennedy  and  anyone  else  with  respect  to  this? 

17  A      I  think  in  terms  of  independent 

18  recollection,  1  just  can't  remember  that  it  was 

19  accomplished.  My  impression  is  that  we  did  have 

20  those  interviews,  that  it  was  a  resolution  that  was 

2 1  acceptable  to  us,  but  without  reading  ~ 

22 Q      My  question  now  is,  you  wanted  these 
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1  interviews  to  occur  at  that  time,  and  at  that  time 

2  I'm  talking  about  November  21,  1993;  correct? 

3  A      Yes,  sir. 

4  Q      Now,  did  Mr.  Stephens  indicate  to  either 

5  you  or  Mr.  Carver  that  he  had  talked  to  someone  in 

6  the  SBA  ethics  counsel's  office  on  the  propriety  of 

7  the  request  from  the  White  House,  if  you  recall? 

8  MR.  KRAVITZ:    Do  you  mean  at  that  meeting 

9  that  Mr.  Arterberry  has  testified  about? 

10  MR.  GICALE:   At  any  time,  at  that  meeting 

1 1  or  sometime  subsequent. 

12  THE  WITNESS:   I  do.   I  do  recall  that  at 

13  some  point,  I  think,  Mr.  Stephens  told  me,  he  may 

14  have  told  Mr.  Carver,  it  may  have  been  at  our 

1 5  meeting,  that  before  he  had  provided  these  documents, 

16  he  had  obtained  an  opinion  from  an  ethics  officer  at 

17  SBA. 

18  BY  MR.  GICALE: 

19  Q      And  do  you  recall  what  the  ethical  opinion 

20  was? 

21  A      I  think  that  the  opinion  was  one  that  it 

22  was  permissible  to  provide  those. 
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1  Q      Do  you  know  who  the  ethics  counsel  was  that 

2  rendered  this  opinion? 

3  A      No,  sir,  I  don't  remember.  He  may  have 

4  told  us  the  name,  but  I  don't  remember  that  now. 

5  Q      Now,  do  you  know  whether  or  not 

6  Mr.  Stephens  or  the  SBA  notified  the  FBI  prior  to 

7  delivering  these  documents  to  the  White  House? 

8  A      I  don't  believe  they  did.    I  think  the 

9  first  time  we  learned  of  that  was  in  the  meeting  that 

10  Allen  Carver  and  1  had  with  Mr.  Stephens. 

1 1  Q      After  Mr.  Carver  requested  that  the  FBI 

12  retrieve  the  report  given  to  the  White  House,  did  he 

13  also  request  that  the  SBA  refer  any  such  fijture 

14  requests  to  the  FBI? 

15  A      I  think  in  your  question  you  asked  after 

16  the  FBI  retrieved  the  documents.   I  think  you  meant 

17  the  SBA  to  retrieve  the  documents. 

18  Q      Correct.   The  SBA  to  retrieve  the 

19  documents.   Thank  you  for  correcting  it. 

20  A      If  1  understand  your  question,  it's  whether 

21  Mr.  Carver  asked  that  the  SBA  refer  any  ftiture 

22  requests  fi-om  the  White  House  to  the  FBI? 


1  Q      Right. 

2  A      I'm  not  ~  I  don't  remember  any 

3  instructions  like  that.    1  think  ~  and  again,  this 

4  is  my  best  recollection.   It  seems  to  me  that  we 

5  asked  if  there  were  any  future  requests  from  the 

6  White  House  for  documents  or  for  material  relating  to 

7  these  loans,  that  we  be  advised  before  the  SBA  act  on 

8  that.   Now,  whether  we  referred  it  to  the  FBI  or  let 

9  us  know  about  it,  I  just  can't  remember  now. 

10  Q      Now,  did  Mr.  Wade  from  the  FBI  indicate  to 

1 1  you  and/or  Mr.  Carver  that  again,  he  was  concerned 

12  about  the  SBA's  release  of  their  report  to  Congress 

13  and  the  White  House  and  the  possible  perception  that 

14  individuals  in  the  White  House  might  be  attempting  to 

15  influence  a  pending  criminal  investigation? 

16  A      I  don't  remember  Mr.  Wade  saying  that,  and 

17  I'm  not  sure  that  I  even  had  any  conversations  with 

18  him  at  the  time. 

19  Q      Do  you  recall  Mr.  Carver  indicating  that  to 

20  you,  that  that  was  Wade  and/or  the  FBI's  concern? 

21  A      I  believe  Mr.  Carver  and  I  talked  about 

22  Special  Agent  Wade's  reaction,  but  again,  I  don't 
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1  have  any  ~  I  can't  remember  that  he  specifically 

2  referred  to  a  special  concern  about  the  documents  or 

3  about  the  investigation. 

4  Q      In  addition  to  Mr.  Eggleston,  did 

5  Mr.  Carver  also  suggest  that  SBA  officials  who  made 

6  the  decision  to  disseminate  the  SBA  report  be 

7  interviewed  by  the  FBI? 

8  A      I  believe  we  —  I  believe  he  did.   Again, 

9  this  is  raw  recollection,  but  I  believe  that  we 

10  wanted  to  ensure  that  we  had  the  interviews  necessary 

1 1  so  that  we  would  have  a  record  of  how  these  events 

12  unfolded. 

13  Q      Did  Mr.  Carver  also  agree  that  an  interview 

14  should  be  conducted  with  Bill  Kennedy,  Associate 

15  Counsel  to  the  President  and  with  Bemie  Nussbaum, 

16  Chief  White  House  Counsel? 

17  A      I  seem  to  recall  Mr.  Kennedy's  name.   I 

1 8  don't  remember  whether  Mr.  Nussbaum  was  ~  I  guess  my 

19  best  recollection  is  that  the  recommendation  was  that 

20  all  persons  in  the  White  House  counsel's  office 

21  involved  in  the  request  or  in  the  review  of  those 

22  documents  be  interviewed,  but  that's  without  the 
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1  benefit  of  refreshing  that  recollection.  I  think 

2  that's  the  best  recall  I  have  on  it. 

3  Q      On  or  about  November  20,  1993,  do  you 

4  recall  Mr.  Carver  contacting  the  FBI  and  advising 

5  them  that  this  matter;  that  is  to  say,  the  return  of 

6  these  documents  from  the  White  House  and  how  they 

7  obtained  them  had  been  discussed  with  Gerald  McDowell 

8  of  the  fraud  section  and  Phil  Heymann,  Deputy 

9  Attorney  General,  and  then  Heymann  concurred  with  the 

10  need  to  interview  White  House  officials  by  the  FBI 

1 1  agents? 

12  A      I  was  generally  aware.   I  think  Mr.  Carver 

1 3  had  made  me  aware  that  he  had  obtained  that 

14  concurrence. 

1 5  Q      And  on  that  date,  were  you  aware  of  the 

16  fact  that  the  officials  to  be  interviewed  by  the  FBI 

1 7  were  to  include  Mr.  Eggleston,  Mr.  Kennedy,  Mr.  Bruce 

18  Lindsey,  White  House  media  relations  and 

19  Mr.  Nussbaum? 

20  A      I  don't  have  a  recollection  today  that 

21  specific.   I  remember  generally  it  was  the  persons  we 

22  had  identified  in  the  handling  of  the  documents,  but 
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I  don't  remember  all  of  those  people,  no,  sir. 

Q      I'm  going  to  show  you  what's  marked  for 
identification  as  exhibit  number  000379. 

MR.  KRAVITZ:    Lou,  can  I  ask  you,  I  wasn't 
at  Mr.  Carver's  deposition,  but  I  assume  that  he  was 
questioned  extensively  about  all  of  this  stuff  that 
you've  been  asking  Mr.  Arterberry  about,  and  I  guess 
I  just  don't  see  the  utility  of  what  you're  doing. 

MR.  GICALE:    Well,  can  we  go  off  the  record 
for  a  second?  I  was  not  at  Mr.  Carver's  deposition 
either.   To  some  extent,  and  I  think  that 
Mr.  Arterberry  was  a  part  of  some  of  these 
conversations  and  discussed  this.   It  was  something 
he  was  involved  in,  and  I  think  ~ 

MR.  KRAVITZ:    I  actually  think  the 
testimony  is  to  the  contrary,  that  Mr.  Arterberry  was 
a  part  of  very  few  of  these  conversations  and  was 
being  kept  informed  to  some  limited  extent  by 
Mr.  Carver  and  perhaps  others,  but  I  just  ~  we've 
already  deposed  Mr.  Carver.   I  know  that  deposition 
lasted  for  about  eight  hours  and  ~ 

MR.  GICALE:    That's  true. 

60 

MR.  KRAVITZ:   And  I  just  can't  imagine  that 
Mr.  Arterberry  has  information  to  provide  on  the 
subject  that  can  compare  with  the  quality  of 
Mr.  Carver's  information,  no  offense  to 
Mr.  Arterberry. 

THE  WITNESS:   No  offense  taken. 

MR.  GICALE:    I  believe  it's  relevant,  and  I 
believe  we  need  to  explore  it.    So  I  intend  to  go 
ahead  with  this.    I'll  try  to  minimize  it  to  the 
extent  that  I  can. 

BY  MR.  GICALE: 
Q      Now,  again,  document  number  000379,  this  is 
a  memo  to  file  from  G.  Allen  Carver  with  respect  to  a 
telephone  conversation  with  Rick  Wade  dated 
November  22,  1993. 

Do  you  recall  at  that  point  whether  or  not 
you  found  out  ~  you  discussed  with  Mr.  Carver  or  you 
found  out  whether  or  not  the  FBI  had  indeed  set  up 
interviews  with  Mr.  Eggleston  and  the  other 
individuals  named,  including  Bruce  Lindsey  and 
B.  Nussbaum,  Bemie  Nussbaum? 

A      Mr.  Carver  advised  me  of  this  during  this 
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1  period.   It  seems  to  me  it  would  have  been,  I  would 

2  say,  either  that  day  or  within  ~  essential  within 

3  the  period  when  these  events  were  unfolding,  he  told 

4  me  about  this,  yes,  sir. 

5  Q      I'm  going  to  show  you  what's  marked  for 

6  identification  as  exhibit  number  000377.   This  is  a 

7  memo  dated  November  22,  1993,  and  this  is  to  files 

8  from  you;  correct? 

9  A      Yes,  sir,  it  is. 

10  Q      And  it's  regarding  a  telephone  conversation 

1 1  with  Mark  Stephens;  correct? 

12  A      That's  correct. 

13  MR.  KRAVITZ:    What's  the  date  on  that? 

14  MR.  GICALE:   November  22,  1993. 

15  BY  MR.  GICALE: 

16  Q      Do  you  want  to  take  a  moment  to  review 

17  that? 

18  A      Yes,  sir,  I  appreciate  that. 

19  Q      Does  this  memo  refresh  your  recollection  of 

20  a  conversation  with  Mark  Stephens  on  November  22, 

21  1993? 

22 A      Yes,  it  does. 


1  Q      And  in  that  conversation,  did  he  relate  to 

2  you  that  Mr.  Eggleston  had  said  that  he  talked  to 

3  people  at  the  Department  of  Justice  on  Friday  and 

4  wanted  to  get  the  documents  back  to  the  SBA  as  soon 

5  as  possible? 

6  A      Yes,  sir. 

7  Q      And  did  he  describe  to  you,  in  fact,  how 

8  Mr.  Eggleston  returned  those  documents  to  him? 

9  A      He  did. 

10  Q      And  how  did  Mr.  Eggleston  return  them  to 

1 1  Mr.  Stephens? 

12  A      1  think  I  referred  to  one  attempt  to 

13  arrange  a  delivery  —  1  thought  at  one  point  he  tried 

14  to  make  a  delivery  earlier,  but  it  turned  out  that 

15  the  most  expeditious  and  convenient  way  for  him  to 

16  drop  the  documents  ~  to  get  them  back  to 

17  Mr.  Stephens  would  be  to  drop  them  off  on  his, 

18  Mr.  Eggleston's  way  to  church,  and  that's  how  it  was 

19  accomplished,  according  to  Mr.  Stephens. 

20  Q      And  so  Mr.  Eggleston  drove  by  the  SBA 

21  offices  and  Mr.  Stephens  went  outside  to  receive  the 

22  documents;  is  that  correct? 
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1  A      That's  what  Mr.  Stephens  told  me,  yes. 

2  Q      And  did  Mr.  Stephens  also  indicate  to  you 

3  that  Mr.  Eggleston  responded  that  he  had  made  one 

4  copy  of  the  last  examination  report  dated  March  21, 

5  1993  to  read? 

6  A      He  did,  yes. 

7  Q      Now,  when  he  referred  to  an  examination 

8  report,  do  you  know  what  he  was  talking  about? 

9  MR.  KRAVITZ:    Eggleston  or  Stephens? 

10  MR.  GICALE:    Stephens  and/or  Eggleston. 

11  MR.  SGRO:    For  clarity,  in  377  the  line 

12  reads  "he  asked  Mr.  Eggleston  whether  he  had  made  any 

13  copies.   Mr.  Eggleston  responded  that  he  had  made  one 

14  copy  of  the  last  examination  report  dated  March  21, 

15  1993  to  read." 

16  BY  MR.  GICALE: 

17  Q      Do  you  know  what  examination  report  he  may 

18  have  been  referring  to? 

19  A      I  can  tell  you  what  I  took  that  to  mean. 

20  Q      Okay.   Tell  me  what  you  took  it  to  mean. 

21  A      I  understood  that  to  be  the  SB  A  examination 

22  report  of  the  investment  company  that  Mr.  Hale  was 
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1  running  in  Arkansas. 

2  Q      Earlier  I  asked  you  in  terms  of  the 

3  documents  that  the  SBA  had  said  they  provided  to 

4  Congress,  whether  ~  what  kinds  of  documents  were  in 

5  there,  and  1  asked  you  whether  there  were  reports, 

6  and  now  I  ask  you  again,  when  this  refers  to  report, 

7  what  kind  of  document  are  we  talking  about? 

8  A      This  does  refresh  my  recollection,  and  I 

9  think  it  makes  clear  that  the  records  included 

10  examination  reports.   It's  still  my  impression  that 

1 1  the  records  ~  that  among  these  records  were 

12  transactional  documents  that  recorded  loans,  payments 

13  on  loans  in  the  operation  of  his  investment  company, 

14  Mr.  Hale's  investment  companies. 

15  Q      And  when  you  talk  about  reports,  you  did 

16  see  these  documents,  reports  dealing  with  what, 

17  conclusions  by  the  SBA  officials  with  respect  to  how 

18  the  documents  were  handled,  or  what  were  they? 

19  A      I'm  not  sure  if  I  ever  saw  these  reports. 

20  My  impression  of  these  reports  is  that  the  ~  the 

21  examination  reports  is  that  they  were  examinations 

22  conducted  by  the  SBA  to  determine  how  the  investment 
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1  company  was  being  operated  and  whether  it  was  in 

2  compliance  with  the  Small  Business  Administration 

3  program  for  these  companies. 

4  Q      Mr.  Stephens  told  you  that  Mr.  Eggleston 

5  claimed  he  had  later  shredded  that  copy;  is  that 

6  correct? 

7  A      That's  what  Mr.  Stephens  said,  yes. 

8  Q      Did  Mr.  Stephens  indicate  to  you  whether  or 

9  not  he  had  inventoried  the  documents  he  received  from 

10  Mr.  Eggleston? 

1 1  MR.  KRAVITZ:    Are  we  still  talking  about 

12  the  November  22  telephone  call? 

13  MR.  GICALE:   Yes. 

14  THE  WIT^fESS:   In  that  call,  and  I  refer  to 

15  it  on  the  second  page  of  the  memorandum,  he  told  me 

16  he  had  not  inventoried  those  after  he  had  received 

17  them  from  Mr.  Eggleston. 

18  BY  MR.  GICALE: 

19  Q      And  did  he  tell  you  where  he  kept  the 

20  documents  after  he  received  them? 

21  A      He  told  me  he  had  put  them  under  his  desk. 

22 Q      Do  you  know  when  it  was  that  he 


1  subsequently  turned  those  documents  over,  either  to 

2  your  office  or  the  FBI? 

3  A      I  don't  remember  exactly  when  that 

4  occurred,  but  my  best  recollection  is  that  within  a 

5  short  time  after  this  conversation,  he  turned  those 

6  over  to  an  FBI  agent,  he  Mr.  Stephens,  turned  those 

7  over  to  an  FBI  agent. 

8  Q      The  same  day  or  the  next  day? 

9  A      I'm  not  sure.   I  can't  remember  that. 

10  Q      I  show  you  what's  marked  for  identification 

1 1  as  000410.   Are  these  your  handwritten  notes  ~  and 

12  this  is  a  document  which  says  at  the  top  "Telecon 

13  with  Mark  Stephens.   Date  1 1/22/93."   Are  these  the 

14  notes  that  result  in  the  typewritten  notes  dated 

15  November  22,  1993? 

16  A      Yes,  sir. 

17  Q      I'm  going  to  show  you  another  document 

18  numbered  000 -- 

19  MR.  SGRO:    365. 

20  BY  MR.  GICALE: 

21  Q      ~  000365.   This  is  a  memorandum  to  file 

22  from  Jim  Nixon,  trial  attorney,  fraud  section. 
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1  regarding  Small  Business  Administration  meeting 

2  November  24,  1993. 

3  Now,  apparently  Mr.  Nixon  had  a  meeting  at 

4  your  offices  with  a  number  of  people,  including  Don 

5  Mackay,  Dwight  Bostwick,  Jim  Nixon,  Mark  Stephens, 

6  Mr.  Spotila,  S-p-o-t-i-l-a,  who  was  general  counsel 

7  from  SBA  and  ethics  officer  Marty  Techier  and  deputy 

8  associate  general  counsel  Mark  Vita  from  SBA  along 

9  with  special  agent  Dana  Gillis  from  the  FBI. 

10  Were  you  aware  of  that  meeting? 

11  A      I  don't  remember  at  this  point  ~  I  don't 

12  have  any  independent  recollection  of  it,  but  I  would 

13  have  been  aware  of  it. 

14  Q      Was  there  an  attempt  made  at  that 

15  meeting  ~  do  you  know  whether  or  not  there  was  an 

16  attempt  made  at  that  meeting  to  confirm  whether  or 

17  not  the  documents  that  Mr.  Eggleston  had  returned 

18  compared  to  the  documents  that  the  SBA  had  or  had 

19  transferred  to  Congress? 

20  A      I  note  that  in  the  next  to  last  paragraph 

21  of  this  document,  Mr.  Nixon  states  that  Mr.  Stephens 

22  confirmed  through  a  comparison  that  Mr.  Eggleston  had 
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1  returned  a  complete  set  of  documents. 

2  Q      Now,  in  the  third  paragraph,  last  sentence, 

3  it  says,  "all  the  documents  returned  by  Mr.  Eggleston 

4  were  placed  under  the  custody  of  SA  Gillis."   Would 

5  that  have  been  the  turnover  of  documents  that  you 

6  earlier  referred  to?   I  note  this  is  November  24, 

7  1993,  and  Mr.  -- 

8  A      29  ~  oh,  I  see,  November  24  meeting,  I'm 

9  sorry. 

10  Q      And  Mr.  Stephens  ~  you  had  this 

1 1  conversation  with  Mr.  Stephens  ~  a  conversation  with 

12  him  on  November  22,  1993? 

13  A      Yes,  sir,  and  if  my  recollection  is 

14  correct,  Mr.  Stephens  had  called  me.   I  think  he  was 

1 5  out  of  town,  I  think  in  Dallas,  Texas  on  business 

16  travel,  and  I'm  not  sure  ~  I  think  he  was  not 

1 7  returning  until  the  23rd.   My  notes  you  just  showed 

18  me  a  few  minutes  ago  might  reflect  when  he  plarmed  to 

19  return,  I  think  on  the  second  page. 

20  Q      Do  you  want  the  typewritten? 

21  A      The  handwritten. 

22  Q      You're  referring  to  document  number  00041 1? 


1838 

69 

1  A      Yes,  sir,  and  on  the  third  line  from  the 

2  bottom,  it  says  ~  my  kind  of  shorthand  notetaking  ~ 

3  will  be  returning  to  Washington  tomorrow  afternoon, 

4  and  I  think  that  would  be  the  —  I  think  those  notes 

5  are  dated  the  22nd,  so  that  would  be  the  23rd,  which 

6  would  be  ~  he  would  be  returning  the  day  before  this 

7  meeting. 

8  Q      So  some  two  days  later,  the  SBA  turned  over 

9  the  documents? 

1 0  A      Yes,  sir.   And  I  think  an  earlier  question, 

1 1  you  had  asked  me  whether  I  was  aware  of  this  meeting 

12  in  the  fraud  section,  and  I  haven't  careftilly  read 

13  this  document,  but  I'm  not  sure  from  the  memo  that  it 

14  took  place  in  the  fraud  section.   More  likely,  I 

1 5  think  it  probably  took  place  at  the  SBA  offices.   I 

16  don't  see  that  it  specifies  one  way  or  the  other. 

17  Q      Do  you  recall  whether  it  was  learned  ~  did 

1 8  you  later  find  out  that  the  SBA  had,  in  fact,  sent 

19  another  letter,  one  from  Erskine  Bowles, 

20  administrator  to  the  SBA,  to  the  honorable  John 

21  LaFalce? 

22 A      I  have  a  vague  recollection  of  that,  and  1 


1  see  that  it's  — 

2  Q      I'm  sorry,  and  Mr.  Spotila  had  faxed  a  copy 

3  of  that  to  Mr.  Eggleston? 

4  A      I  have  a  vague  recollection  of  that,  and  I 

5  see  that  Mr.  Nixon  refers  to  that  in  the  last 

6  paragraph  of  his  memorandum. 

7  Q      And  once  again,  it  was  suggested  that  the 

8  FBI  seek  the  return  of  the  letter? 

9  A      Yes,  sir,  according  to  Mr.  Nixon  it  was. 

10  MR.  KRAVITZ:    Can  we  take  a  five-minute 

1 1  break. 

12  MR.  GICALE:    You  know  what?   I  think  I'm 

13  almost  done  so  ~ 

14  MR.  KRAVITZ:    We're  still  going  to  need  to 

15  take  a  break. 

16  MR.  GICALE:    Then  it  would  be  a  good  break 

1 7  in  terms  of  what  I  have,  if  you  want.   Do  you  need 

18  it? 

19  MR.  SGRO:    I  don't  care  whether  we  take  a 

20  break  now  or  whenever. 

21  MR.  KRAVITZ:    I'd  rather  take  a  five-minute 

22  break.   My  questioning  is  going  to  be  very  brief,  so 
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1  it's  not  like  we're  going  to  need  another  break. 

2  (Recess.) 

3  BY  MR.  GICALE: 

4  Q      With  respect  to  the  interviews  of  the  White 

5  House  people  by  the  FBI,  do  you  know  whether  or  not 

6  those  interviews  ever  occurred  and  whether  there  was 

7  ever  a  report  with  respect  to  those  interviews? 

8  A      My  best  recollection  is  that  they  did  take 

9  place.   I'm  not  sure  whether  I  ever  reviewed  any 

10  reports  of  interviews  or  not. 

11  Q      Do  you  know  when  they  took  place? 

12  A      No.    I  just  assumed  they  would  have  taken 

13  place  shortly  after  the  conversations  that  Allen 

14  Carver  had  with  Rick  Wade  and  perhaps  right  after  the 

15  meeting,  that  November  24  meeting  at  SBA.   But  again, 

16  that' s  just - 

17  Q      Do  you  know  who  was  interviewed? 

18  A      —an  assumption. 

19  Q      Do  you  know  who  was  interviewed? 

20  A      No,  I  don't,  not  for  certain.   I  assume 

2 1  that  each  of  the  persons  identified  in  the  recorded 

22  conversation  Mr.  Carver  had  with  Mr.  Wade,  that  those 
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1  took  place,  and  that's  my  recollection,  is  that  the 

2  Washington  metropolitan  field  office  was  going  to 

3  conduct  those  interviews.   But  beyond  that,  I  don't 

4  think  I  have  any  independent  recollection  that  they 

5  took  place,  and  I'm  not  sure  I  ever  saw  the  reports 

6  of  the  interview. 

7  Q      And  do  you  know  of  anything  else  that 

8  occurred  with  respect  to  your  offices  or  the  FBI's 

9  investigation  with  respect  to  these  witnesses  at  the 

10  White  House?   Is  there  anything  else  that  your 

1 1  section  did  with  respect  to  that,  any  other  steps 

12  that  you  took? 

13  A      I  think  1  was  generally  aware  at  some  point 

14  that  ~  1  think  we  were  attempting  to  get 

15  information  ~  1  don't  want  to  confiise  my  chronology 

16  here  —  but  it  seems  to  me  we  had  contacts  ~  when  I 

17  say  "we,"  the  Department  of  Justice  had  contacts  with 

18  the  White  House  about  information  relating  to 

19  Mr.  Foster.   I'm  not  sure  when  that  occurred.  That 

20  would  be  the  other  area. 

2 1  Q      But  in  terms  of  the  contacts, 

22  Mr.  Eggleston,  the  contacts  with  respect  to  these  SBA 
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1  documents,  do  you  know  of  any  further  action  your 

2  section  took  with  respect  to  those? 

3  A      No,  I  don't. 

4  Q      And  the  White  House  receipt  of  those 

5  documents? 

6  A      Beyond  the  arrangements  for  the  interviews 

7  of  those  individuals,  no,  sir,  I  don't. 

8  Q      Now,  with  respect  to  criminal  referral 

9  C0004,  did  you  or  anyone  in  your  office  have  contacts 

10  with  Webster  Hubbell  regarding  that  referral? 

11  A      1  had  no  contacts  with  Mr.  Hubbell  about 

12  any  matters  having  to  do  with  these  referrals,  and 

13  I'm  not  aware  that  anybody  in  the  office  had  any 

14  contacts  with  them. 

15  Q      Do  you  know  whether  or  not  Mr.  Hubbell 

16  received  a  copy  of  criminal  referral  C0004? 

17  A      No,  sir,  I  don't  know  whether  he  did  or 

18  not. 

19  Q      Do  you  know  whether  or  not  he  received 

20  copies  of  the  other  nine  referrals? 

21  A      I  do  not. 

22 Q      Did  you  or  your  section  make  copies  of 


1  those  referrals  for  him? 

2  A      Not  to  my  knowledge. 

3  Q      Did  you  or  anyone  in  your  office  have  any 

4  contacts  with  any  present  or  former  employee  of  the 

5  White  House  relating  to  criminal  referral  C0004? 

6  A      Beyond  investigative  contacts?  I  assume 

7  you're  not  talking  about  any  interviews  that  the  FBI 

8  might  have  done. 

9  Q      Were  there  any  interviews  prior  to  the  time 

10  the  Independent  Counsel  took  this  over? 

11  A      I'm  not  sure.   I  think  that  the  interviews 

12  on  the  SB  A  documents  —  I  view  that  all  within  the 

1 3  realm  of  the  referrals. 

14  Q      Other  than  those. 

1 5  A      And  a  request  for  any  information  having  to 

16  do  with  Mr.  Foster,  I'm  not  aware  of  anything  beyond 

17  that  --  well,  you  specified  just  the  White  House 

18  personnel;  is  that  right? 

1 9  Q      Any  present  or  former  employee  of  the  White 

20  House  relating  to  criminal  referral  C0004. 

21  A      No,  I'm  not  aware  of  it. 

22  Q      Do  you  have  any  knowledge  of  any  contacts 
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1  between  any  member  of  the  Department  of  Justice  and 

2  the  White  House  regarding  criminal  referral  C0004? 

3  A      Well,  I'm  aware  that  Mr.  Carver  at  some 

4  point,  I  think,  in  December  had  discussions  with 

5  David  Kendall,  who  is  counsel  for  the  President  and 

6  Mrs.  Clinton. 

7  Q      With  respect  to  some  documents  that  would 

8  be  subpoenaed  or  delivered  ~ 

9  A      Yes,  sir. 

10  Q      —  to  the  Department  of  Justice  and  the 

1 1  FBI? 

12  A      Exactly,  the  documents  that  were  relevant 

13  to  our  investigation. 

14  Q      Did  you  or  anyone  from  your  office  have  any 

15  contacts  with  any  individual  who  was  listed  as  a 

16  witness  or  target  in  criminal  referral  C0004  about 

17  the  referral? 

18  A      My  recollection  is  that  Mr.  Hale  is 

19  mentioned  in  that,  and  there  were  certainly  contacts, 

20  at  least  with  his  counsel,  after  the  fraud  section 

2 1  became  responsible  for  investigating  this  matter,  and 

22  at  one  point,  I  think  Mr.  Hale  had  contacts  with  case 
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1  agent,  an  FBI  agent  during  the  investigation. 

2  Q      That  was  Mr.  Irons;  correct? 

3  A      That's  correct. 

4  Q      Now,  with  respect  to  the  Hale  case,  did 

5  Paula  Casey  ever  tell  you,  or  were  you  ever  present 

6  in  a  meeting  where  she  said  that  with  respect  to 

7  Mr.  Hale's  allegations  with  respect  to  President 

8  Clinton,  that  there  was  nothing  there?  She  used  the 

9  words  "nothing  there"? 

10  A      I  don't  remember  having  any  conversations 

1 1  with  Ms.  Casey. 

12  Q      Or  a  telephone  conference? 

13  A      I  don't  remember  any  such  telephone 

14  conversation  when  she  would  have  made  such  a  comment. 

1 5  Q      Did  you  ever  talk  to  Randy  Coleman, 

16  Mr.  Hale's  attorney? 

17  A      I  don't  believe  I  did. 

18  Q      With  respect  to  Ms.  Casey's  ultimate 

19  recusal  from  the  case,  do  you  know  whether  or  not  it 

20  was  related  to  the  Hale  case  or  the  Hale  case  and  the 

21  nine  criminal  referrals?  Was  it  one  or  both  of  those 

22  matters? 
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1  A      My  understanding  of  her  recusal  and  the 

2  office's  recusal  was  that  it  was  prompted  by,  I 

3  think,  all  of  the  referrals.  That  is,  I'm  not  sure 

4  it's  possible  to  separate  one  from  the  other,  and  the 

5  fact  that  she  knew  persons  involved  in  one  or  more  of 

6  those  referrals.   I  think  that's  what  prompted  the 

7  ultimate  recusal  decision. 

8  Q      Do  you  have  any  knowledge  of  any  improper 

9  handling  within  the  Department  of  Justice  of  any  of 

10  the  criminal  referrals  relating  to  Madison  Guaranty 

1 1  Savings  &  Loan? 

12  A      No,  sir,  I  do  not. 

13  Q      Do  you  have  any  knowledge  of  information 

14  relating  to  RTC  criminal  referrals  being  shared  with 

15  individuals  other  than  employees  of  the  Department  of 

16  Justice,  the  FBI  or  the  RTC? 

17  A      I'm  aware  of  concerns  that  some  people  had 

18  of  leaks  regarding  some  or  all  of  those  referrals. 

19  Q      Leaks  to  whom? 

20  A      I  think  leaks  to  members  of  the  press. 

21  Q      Was  there  a  concern  with  respect  to  leaks 

22  to  targets  or  witnesses  listed  in  these  referrals? 


1  A      I'm  not  aware  of  —  certainly  I've  become 

2  aware  in  recent  times,  through  press  reports  and  what 

3  have  you,  of  concerns  about  that.   At  the  time,  I 

4  think  I  was  just  aware  of  some  general  concerns.  I 

5  think  that  I  had  received  information  at  one  point 

6  that  Ms.  Casey  was  concerned  about  leaks  by  the  RTC, 

7  but  I  think  that  had  more  to  do  with  leaks  to  the 

8  press,  speculation  about  the  case. 

9  MR.  GICALE:    I  have  nothing  further  at  this 

10  point. 

11  EXAMINATION 

12  BY  MR.  KRAVITZ: 

13  Q      Mr.  Arterberry,  what  did  you  learn  about 

14  Paula  Casey's  concerns  about  the  RTC  leaking 

15  information  to  the  press  relating  to  the  Madison 

16  case? 

17  A      I  really  remember  nothing  specific.   It 

1 8  seems  that,  and  it  may  have  been  in  the  course  of  my 

19  earlier  House  deposition,  that  I  did  have  a 

20  conversation.   I  think  there  were  notes  that  I  had  a 

2 1  conversation  with  an  attorney  who  was  in  the 

22  Executive  Office  for  the  United  States  Attorneys,  and 
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1  I  think  during  the  conversation  she  had  with  me,  she 

2  mentioned  Ms.  Casey's  concern  about  leaks  and  her 

3  suspicions  that  they  were  emanating  at  the  RTC. 

4  That's  ~  I  think  that's  really  the  only  specific 

5  recollection  I  have  about  concerns  about  leaks  at  the 

6  time. 

7  Q      Have  you  heard  anything  since  about 

8  concerns  within  the  Justice  Department  about  leaks  of 

9  RTC  information? 

10  A      No,  I  haven't.   I  think  the  published 

1 1  reports  that  I  referred  to  just  a  minute  ago  in  my 

12  earlier  answer,  I  think,  had  more  to  do  with  leaks 

1 3  within  or  information  that  was  within  the  chain  of 

14  the  RTC  organization  and  within  Treasury,  and  I've 

15  seen  press  reports  about  that. 

16  Q      I  want  to  ask  you  just  a  few  follow-up 

17  questions  on  this  whole  subject  of  the  SB  A  documents 

18  going  to  Neil  Eggleston  of  the  White  House  counsel's 

19  office  staff.   Correct  me  if  I'm  wrong,  but  my 

20  understanding  of  one  of  the  aspects  of  your  previous 

2 1  testimony  was  when  you  and  Mr.  Carver  learned 

22  initially  that  these  SBA  documents  had  been  given  to 
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1  Mr.  Eggleston,  your  principal  concern  was  not  so  much 

2  that  the  documents  actually  had  gone  to 

3  Mr.  Eggleston,  but  rather  that  you  just  wanted  to  be 

4  sure  that  the  Justice  Department  had  access  to  all  of 

5  the  relevant  documents,  and  you  were  concerned  that 

6  possibly  Mr.  Eggleston  had  received  documents  that 

7  the  Justice  Department  had  not  yet  received  copies 

8  of;  is  that  accurate? 

9  A      I  think  that's  a  fair  statement.   We  were 

10  concerned  that  there  might  be  something  relevant  in 

1 1  those  documents  that  we  might  not  have  ~  it  might 

12  not  be  anywhere  else,  just  in  that  set  of  documents, 

13  so  we  wanted  to  make  sure  we  had  everything.   And  the 

14  fact  that  those  documents  had  been  provided  to  the 

15  White  House,  and  that  the  allegations  ~  some  of  the 

16  allegations  that  implicated  the  White  House  or  the 

17  President  or  Mrs.  Clinton  certainly  made  it  more 

1 8  imperative  to  ensure  that  we  had  everything. 

19  Q      Now,  after  Mr.  Eggleston  returned  documents 

20  to  Mr.  Stephens  of  the  SBA,  those  documents  were 

21  compared  with  documents  that  were  already  in  the 

22  FBI's  and  Justice  Department's  possession;  is  that 
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1  correct? 

2  A      That's  right,  and  I  think  I  had  ~  prior  to 

3  reading  Mr.  Nixon's  memorandum  that  was  shown  to  me 

4  earlier,  I  think  I  had  only  a  vague  recollection  of 

5  that.   But  reading  his  memorandum  refreshed  my 

6  recollection  on  it. 

7  Q      From  the  comparison  that  was  ~  of  those 

8  two  sets  of  documents  that  was  conducted,  did  you 

9  ever  learn  whether,  in  fact,  Mr.  Eggleston  had  been 

10  provided  SB  A  documents  that  had  not  previously  been 

1 1  provided  to  the  Justice  Department? 

12  A      I  think  I  can  answer  that  question  by 

13  saying  I'm  not  aware  that  we  learned  of  any  documents 

14  that  were  in  that  group  of  documents  returned  that 

15  were  any  different  from  anything  we  had  already  seen. 

16  Q      So  as  far  as  you  know,  Mr.  Eggleston  was 

1 7  not  given  any  SB  A  documents  that  had  not  been  made 

18  available  to  the  Justice  Department? 

19  A      I'm  not  aware  of  any  such  documents. 

20  Q      Did  knowing  that  alleviate  your  concern 

21  about  the  integrity  of  the  Justice  Department's 

22  investigation  as  a  result  of  the  SBA  documents  having 


1  been  provided  to  Mr.  Eggleston? 

2  A      I  think  that's  right,  although  again,  I 

3  want  to  qualify  that  by  saying  that  as  with  any 

4  investigation,  we  always  wanted  to  ensure  that  we 

5  protect  the  integrity  of  that  investigation,  that  we 

6  conduct  it  in  a  way  where  we  can  be  assured  that  we 

7  have  all  the  relevant  evidence. 

8  So  although  we  may  satisfy  ourselves  for 

9  the  moment,  it's  a  constant  concern,  a  constant 

10  responsibility  to  always  ensure  that  we  have 

1 1  everything  and  that  nothing  is  escaping  our  search. 

12  Q      Did  the  comparison  of  the  two  sets  of  SBA 

13  documents  alleviate  your  concern  that  the  provision 

14  of  documents  to  Mr.  Eggleston  had,  by  itself,  ever 

15  interfered  with  the  Justice  Department's  ability  to 

16  obtain  all  relevant  information? 

17  A      I'm  not  sure  that  I  reached  any  conclusion 

18  like  that.   I  think  my  conclusion  is  obviously  much 

19  more  narrow,  simply  that  we  had  taken  the  necessary 

20  steps  to  ensure  that  we  had  everything.   And  beyond 

21  that,  I  think  I  probably  looked  to  an  interview 

22  process  as  determining  whether  there  was  anything 
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1  else  that  would  cause  us  to  take  any  further  steps. 

2  Q      What  do  you  know  about  the  advice  that 

3  Mr.  Stephens  received  from  the  ethics  officer  of  the 

4  SBA  before  providing  these  documents  to 

5  Mr.  Eggleston? 

6  A      My  only  recollection  is  that  I  think  what  I 

7  knew  is  what  Mr.  Stephens  had  told  me. 

8  Q      What  was  that? 

9  A      Which  was  that  I  think  the  ethics  officer 

10  had  seen  no  ~  that  there  was  no  prohibition  that 

1 1  there  was  no  ethical  problem  raised  in  providing 

12  these  documents. 

13  Q      Did  Mr.  Stephens  indicate  to  you  whether 

14  the  ethics  officer  had  reviewed  the  documents? 

15  A      I  don't  remember  that  he  said  one  way  or 

16  the  other. 

17  Q      Is  there  anything  else  you  can  remember 

18  Mr.  Stephens  saying  to  you  on  the  subject  of  his 

19  consultation  with  the  ethics  officer  in  addition  to 

20  what  you've  testified  to  already? 

21  A      No,  sir,  I  can't  add  anything  else  to  that. 

22 Q      To  your  knowledge,  in  the  course  of  the 
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1  Justice  Department's  investigation  of  the  provision 

2  of  documents  by  the  SBA  to  Mr.  Eggleston,  has  anyone 

3  sought  to  interview  the  ethics  officer  at  the  SBA? 

4  A      I'm  not  sure  whether  the  FBI  did  that  in 

5  the  course  of  the  investigation  or  not.    It  may 

6  have.   Then  again,  it  may  not.   I'm  not  aware  that  it 

7  was  requested  to  the  FBI. 

8  Q      Are  you  aware  of  any  documentation  of  the 

9  ethics  officials'  advice  to  Mr.  Stephens? 

10  A      No,  sir,  I'm  not. 

1 1  Q      Mr.  Gicale  showed  you  a  memo  dated  December 

12  4th  ~  at  least  the  first  page  of  a  memo  dated 

13  December  14,  1993  from  Mackay,  Bostwick  and  Nixon  to 

14  you.   And  I  don't  have  the  memo  in  front  of  me,  but 

15  my  notes  indicate  that  it  was  Bates  stamped  JDA  26. 

16  Do  you  remember  the  document?  I  think  Lou  is  handing 

17  everyone  a  copy. 

18  MR.  GICALE:    Pardon  me? 

19  MR.  KRAVITZ:    I  said  I  think  Lou  is  handing 

20  everybody  a  copy. 

21  THE  WITNESS:   I  do  remember  reviewing  it 

22  earlier  in  my  deposition. 
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1  BY  MR.  KRAVITZ: 

2  Q      And  as  you'll  recall,  this  document 

3  discusses  information  that  some  unidentified  source 

4  reportedly  provided  to  an  FBI  agent  in  Tampa  relating 

5  information  coming  from  Mr.  Hale;  is  that  right? 

6  A      That's  correct. 

7  Q      To  your  knowledge,  has  anybody,  either  at 

8  the  Justice  Department  or  outside  the  Justice 

9  Department,  made  any  efforts  to  limit  the  Justice 

10  Department's  or  the  FBI's  follow-up  investigation  of 

1 1  information  memorialized  in  this  exhibit  as  having 

12  come  from  Mr.  Hale? 

13  A      I'm  aware  ~  during  the  time  that  the 

14  department  was  investigating  these  allegations  ~  I'm 

15  aware  of  no  efforts  to  limit  this  inquiry. 

16  Q      And  no  efforts  to  interfere  with  your 

17  inquiry? 

18  A      You  mean  interfere  with  the  conduct  of  the 

19  investigation? 

20  Q      Correct. 

21  A      I'm  not  aware  of  any. 

22 Q      Mr.  Gicale  asked  you  a  lot  of  questions  at 
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1  the  beginning  of  your  deposition  about  the 

2  conversation  you  had  this  morning  with  Mr.  Carver 

3  about  certain  subjects  that  Mr.  Carver  testified 

4  about  or  reportedly  testified  about  yesterday  in  his 

5  deposition  before  the  committee.  Am  I  correct  in 

6  assuming  that  in  participating  in  that  conversation, 

7  you  anticipated  that  you,  too,  would  be  asked  about 

8  at  least  some  of  those  subjects  in  your  deposition 

9  today? 

10  A      That's  correct,  and  the  conversation  was 

1 1  actually  this  afternoon. 

12  Q      Did  you  believe  that  discussing  these 

1 3  matters,  the  substantive  matters  with  Mr.  Carver 

14  would  be  helpftil  to  you  as  you  attempted  to  remember 

15  events  from  a  couple  of  years  ago  and  otherwise  to 

16  prepare  yourself  for  the  deposition? 

17  A      I  really  didn't  have  any  purpose  in  mind  in 

18  the  conversation.   It  was  simply  --  Mr.  Carver  had 

19  just  stopped  by  my  office.   And  in  the  course  of  our 

20  conversation,  the  discussion  about  his  deposition, 

21  the  length  of  time  he  spent  yesterday  doing  it,  all 

22  of  those  things  just  ensued. 
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1  Q      Was  it,  in  fact,  helpful  to  you  in 

2  remembering  events  several  years  ago  to  see 

3  Mr.  Carver's  chronology  and  to  discuss  certain 

4  aspects  of  that  chronology? 

5  A      Well,  I  didn't  see  his  chronology.   He 

6  simply  described  it  to  me  as  a  nine-page  chronology 

7  and  how  he  had  constructed  it.    It  was  helpful  in  one 

8  way:   Earlier  in  the  deposition  I  was  talking  about  a 

9  period  of  time  where  Mr.  Carver  had  said  where  ~ 

10  actually,  the  bank  fraud  conference  was  in  San  Diego, 

1 1  and  that  had  refreshed  my  recollection  that,  in  fact, 

12  I  had  looked  at  a  diary  entry  and  found  that  I  was  at 

13  the  same  conference,  and  that  the  following  week  I 

14  had  been  on  annual  leave.  And  that  helped  explain  to 

15  me  ~  this  was  just  a  mental  process  that  I  was  going 

16  through  this  afternoon  ~  why  so  much  having  to  do 

17  with  the  MacDougall  memorandum  was  history  for  me 

18  rather  than  having  some  recollection  of  how  it 

19  unfolded  at  the  time. 

20  Q      How  many  years  have  you  been  a  federal 

2 1  prosecutor? 

22 A      I've  been  with  the  Department  of  Justice  in 


1  the  fraud  section  since  1981  beginning  as  a  trial 

2  attorney  there.   And  before  that  time,  going  back  to 

3  1977,  I  came  over  to  the  fraud  section  to  a  special 

4  task  force  that  was  being  started  there  in  the  summer 

5  of  1977  on  detail  from  the  Securities  and  Exchange 

6  Commission.   That  task  force  was  investigating 

7  foreign  payments  by  transnational  corporations  which 

8  later  became  part  of  a  known  as  the  Foreign  Corrupt 

9  Practices  Act,  so  I  was  acting  as  a  special  frial 

10  attorney  during  that  period  and  in  1981  became  a 

1 1  Department  of  Justice  trial  attorney. 

12  Q      How  many  years  total  have  you  either  been 

13  acting  as  or,  in  fact,  a  trial  level  attorney  in  the 

14  Justice  Department? 

15  A      Counting  that  detail,  I  guess  I'm 

16  completing  about  18  years. 

17  Q      But  when  did  you  become  a  senior  supervisor 

18  and  no  longer  a  trial  attorney? 

19  A      I  became  a  senior  litigation  counsel  in 

20  1988  or  1989,  but  I  continued  trial  responsibilities 

21  until  ~  I  think  I  completed  my  last  trial  in 

22  mid- 1990,  then  became  the  deputy  chief  in  mid- 1991 
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1  and  have  really  ~  that  was  the  time  I  assumed  the 

2  supervisory  responsibilities  of  other  attorneys 

3  within  the  fraud  section. 

4  Q      So  you  have  approximately  14  years 

5  personally  of  trial  level  experience  plus  about  four 

6  or  five  additional  years  of  supervising  attorneys  who 

7  are  handling  trial  level  matters? 

8  A      That's  correct. 

9  Q      Is  it  fair  to  say  that  you  are  intimately 

10  familiar  with  the  way  in  which  federal  prosecutors 

1 1  prepare  for  trial,  including  the  preparation  of 

12  witnesses  to  testify  at  trials? 

13  A      As  familiar  as  that  amount  of  time  ~  I 

14  think  people  do  it  in  different  ways,  but  I'm 

15  certainly  familiar  with  how  federal  prosecutors 

16  generally  prepare  for  trial. 

17  Q      Are  you  aware  of  ~  let  me  ask  it  this 

18  way. 

19  In  your  experience,  do  federal  prosecutors 

20  ever  advise  one  witness  ~  one  government  witness 

21  what  other  government  witnesses  have  testified  to  or 

22  are  expected  to  testify  to  in  an  upcoming  trial? 


1  A      I  think  it  would  depend  on  the 

2  circumstances.  Generally,  I  would  prefer  not  to  mix 

3  one  witness's  recollections  with  another,  but  at 

4  times,  in  order  to  clarify  or  in  order  to  limit  any 

5  confusion  or  even  to  clear  up  questions  that  the 

6  prosecutor  may  have  about  trying  to  reconcile 

7  different  answers,  it  may  be  helpful  to  do  that. 

8  Q      And  under  those  circumstances,  that  is  not 

9  a  practice  that  is  frowned  upon  or  viewed  as  improper 

10  by  the  Department  of  Justice? 

11  A      I  think  it  could  become  improper, 

12  regardless  of  who's  doing  it,  but  your  question  is  in 

13  the  context  of  the  federal  prosecutor.   It  would  be 

14  improper  if  the  purpose  is  to  suggest  answers  to  a 

15  witness.   In  the  course  of  preparing  a  witness,  any 

16  number  of  things,  especially  documents,  are  used  to 

17  refresh  witnesses'  recollection  and  try  to  help  them 

18  sharpen  their  memory  on  things. 

19  Q      So  if  the  purpose  in  informing  one  witness 

20  of  another  witness's  testimony  is  either  to  refresh  a 

21  witness's  recollection  or  to  assist  the  prosecutor  in 

22  resolving  some  confiision,  those  would  be  appropriate 
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1  purposes,  in  your  judgment? 

2  A      I  think  that's  right.    I  think  the  caveat 

3  that  I  continue  to  repeat  is  that  there  should  never 

4  be  any  attempt  to  try  to  encourage  a  witness  to 

5  conformance  or  to  tailor  testimony  or  in  any  way  to 

6  change  that  witness's  recollection  of  what  that 

7  witness  believes  happened. 

8  So  that's  the  caveat,  but  there  are  any 

9  number  of  ways  that  will  try  to  sharpen  the 

10  witnesses'  recollection  and  make  them  focus  on  events 

1 1  that  their  testimony  is  going  to  concern. 

12  MR.  KRAVITZ:    Thank  you.   That's  all  I 

13  have. 

14  MR.  GICALE:    I  have  nothing  further. 

15  (Whereupon,  at  6:28  p.m.,  the  deposition 

16  was  concluded.) 
17 

1 8  

19  JOHN  D.  ARTERBERRY 
20 

21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER      9  2 


I,   JULIE  BAKER ,  the  officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


vja^ 


Notary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      SEPTEMBER  30,  1997 
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Committee:   Thomas  Clark,  Senior  Counsel;  and  Angela  Garcia, 
Minority  Staff. 


For  the  DEPARTMENT  OF  JUSTICE: 

CHARLES  SGRO,  ESQ. 

U.S.  Department  of  Justice 

:onstitution  Avenue,  N.W. 
"D.C.   20530 
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WHEREUPON, 

JOHN  D.  ARTERBERRY,      /  | 
a  vjjtness — in  tho  jbovo-ontitlod— matter, — was^aljled  as  a 
witness,  and  having  been  first  duly  sworn  or  affirmed  to  tell 
the  truth,  the  whole  truth,  and  nothing  but^  the  truth,  was 
xamined  and  did  testify  as  follows: 

EXAMINATION  BY  MR.  CLARK: 
Q  Good  morning,  Mr.  Arterberry,  my  name  is  Tom  Clark. 
I  am  Senior  Counsel  to  the  Committee  on  Banking  and  Financial 
Services.   I  appreciate  your  being  here  today. 

Also  present  today  is  Minority  Professional  Staff  Member, 
Angle  Garcia. 

now,  the  committee  is  i^e^^igating  the  failure 
n  of  Madison  Guaranty  Saviyigs\&  Loan  Association 
atters,  including  the  executVveX branch ' s  handling 
aranty.   Most  of  my  questions\will  be  related  to 

some  questions  for  you,  and  I  Will  probably 

J   E 

;uments .   After  I  am  finished,  Ms.  Garcia  may 

artment  of 
es,  and  then 

eral  Rules  of 
the  record. 
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If  an  objection  is  made,  the  question  will  eitHer  be 
withdrawn,  recast,  or  allowed  to  stand  in  the /discretion  of 
f^p  qiip<;r  innpr .   Tf  thpre  is  an  i nstruction^not  to  answer  a 
question,  and  the  instruction  is  followed.  Majority  staff  in 
consultation  with  Minority  staff  will  determine  if  the 
leposition  is  to  proceed  or  if  a  recess  must  be  called  to 
oDytain  the  Chairman's  instructions,  if  any.   in  a  spirit  of 
cooperation,  however,  the  committee  hopes  to  avoid  reaching 
that  point,  and  we  have  been  successful  so  far. 

Can  you  state  your  name  for  the  record? 

A    Yes,  John  D.  Arterberry. 

Q    Mr.  Arterberry,  what  year  did  you  graduate  from  law 


ated  in  1973. 

aduation,  what  did  you  do    ror  employment? 

employment  was  with  the^Uni^ted  States 

hange  Commission.   I  began  that  in  late 

here  in  Washington 
re  in  Washington,  home  office. 
Was  that  as  a  trial  attorney?/ 
trial  attorney  in  the  -enforcement  Division, 
long  did ^you  remain  with  the  SEC? 


mately  how 
th  the 


in  the 
981.   During  about 
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the  last  three  years  of  that  period,  I  was  on  detail  to  the 
Justice  Department.  / 

Q Can  you — juot  explain  what  you  moan  by  "on  detail"? 

I 
A    I  was  detailed  to  a  special  task  force  that  had  been 

pgfahlished    hy    the    npn;=irtmpnt    nf    .Tii.q  t  i  ce  Th  i  a     is    a    long 

ape:   the  Task  Force  on  Overseas  Payments  b^  Transnational 

1  ] 
Cdvc'porations .   It  was  established  to  investigite  payments  by 

corporat-ions  to  foreign  government  officials. 

Q    And  I  take  it  the  purpose  was  to  determine  whether 
there  might  be  some  illegal  payments,  such  as  bribery? 

A    That  is  right.   At  about  that  time,  I  think  in  late 
1977,  a  new  statute  was  enacted,  the  Foreign  Corrupt  Practices 
that  projhibited  corrupt  payment  co  foreign  government 

en,  at  some  point  in  1981,  yo\i  reft  the  SEC? 

\  \ 
at  is  right.   In  early  1981,  ii  m^y  have  been 

\   \ 
became  employed  with  the  Justice i Department  Fraud 

Section.   I  have  remained  there  since  then,  i 

Q    Let  me  show  you  a  document  that  h^s  bjeen  produced  by 

illed  from 

\employment  records.   We  will  mark  it  JDA-V.   J^ist  briefly  look 

would  be  whether 


ink  my  records 
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indicated  that  this  supervisory  trial  attorney  I  position  that 

it  shows  from  4-89,  that  was  a  position  knowrt  as  Senior 

/  i 
Lxtigation  Counsel. 1 — thought — for  some  reesonj  I  had  had 

i 
earlier  --  maybe  1988;  it  may  have  been  late  1988,  I  am  not 

\  sure,  but  this  probably  represents  the  official  entry  as  far 

^asl  employment  positions  in  the  personnel  records  are 

ciDncerned . 

Q     Okay.   So  what  you  are  saying  is,  in  fact,  you  may 


So  I  wouldn't  take  issue  with  it. 


not  have  been  reflected  on  the  department's  records;  in  truth, 
you  were  acting  as  a  supervisor  possibly  earlier  than  April  of 
1989? 

A    The  title  may  have  preceded  the  actual  conversion  on 
employment  records  . 

term  Senior 


qualifications 
Department  to 


^Requirement .   It 
m  section  to 

rally  recognizes 

tigation. 
person' s 

nderstanding. 
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could  it  include  experience  in  other  positions^ |outside  of  the 
Department  of  Justicel 

a Lt — is  conceivahle — if  rnuld — include^  oir  at  least  in 

part  take  into  account,  a  person's  outside  expedience .   But  I 
think  generally  what  we  would  look  for  if  we  weare  going  to 

ommend  someone  for  the  position  of  Senior Yitigation 
Coyijsel  is  experience  in  the  area  where  we  woBkl,  that  is,  in 
trying  complex  white-collar  crime  cases. 

Q    Okay.   In  your  current  position  as  Deputy  Chief, 
have  you  had  the  occasion  to  make  recommendations 
concerning  --  designating  certain  persons  as  Senior  Trial 
Counsel? 

Sejiior  Litigation  Counsel?  ^Y^ 

And  so  your  prior  answer  Reflected  your 

s  area? 


rom  1981  up  until  about  1989  ifoui^  experience  was 

I  will  refer  to  as  "line  ajttotney" 

That  is  right,  and  it  continued  ev|en  ifter  4-89.   As 

Counsel,  I  continued  actiye  Ij-tigation  into. 


And  that  invo 
nvestigations 


handl 


cases  in  court 


on  fraud 
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1  matters  or  not?  H 

2  A    I  had  a  full  range  of  fraud  cases,  inicluding 

3  ( financial — institution; — I — h^^   one  major — tLn^rtciail    institution 

4  \   fraud  case,  but  I  think  I  have  just  about  covered  the  range  of 
;ities  in  the  section. 1 


Q    Okay.   Did  you  personally  prosecute\  ainy  cases 

involving  appraisals  that  were  alleged  to  be  intentionally 

\\  u 

overstated  in  terms  of  monetary  amounts? 

A     You  mean  in  the  context  of  a  bank  fraud 
prosecution? 

Q     Yes. 

A     No,  I  don't  think  so.   No,  it  wouldn't  have  been. 

Q    I  didn't  say  this  earlier,  nducv let  me  say  it  now: 
If  mv,^estion  is  too  convoluted,  you  know\  just  tell  me  you 
dq/T  t  understand  it;  I  will  rephrase  it.  \   \ 

Secondly,  I  don't  think  that  we  will  ^o  t.oo  long,  but  it 

\   \ 
is  not  a  marathon  if  you  need  to  take  a  break.  \ 

1   \ 
A    Appreciate  that.  i 

Q     Did  you  personally  prosecute  any  aases  involving 

overdrafts  to  checking  accounts?  /    1 

A     No.  /  I 

Q    The  major  financial  institutic^  fraud  case  that  you 

pros^<nited,  were  the  defendants  insici^rs  or  v/ere  they 

borrowers  'Oi.^did  they  fall  intp^-^ome  otner/Category? 

They  were  insiders  and  outside/investment  advisors 
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Q    Just  generally  speaking,  can  you  dedc^ribe  if  there 
was  a  scheme  or  schemes  that  were  involved  in/tihe  case? 

A— 1  think, — as  briefly  stated  or  brirgtly  distilled  as 

! 

it  can  be,  it  was  a  scheme  in  which  the  insiders  conspired 
with  the  outside  investment  advisors  to  enhanc^  the 

formance  of  the  institution  through  an  investment  known  as 

\   I 
^eyerse  repurchase  transactions"  that  inflat^cj  the  actual 

perf ormajice,  that  is,  the  yield  that  was  being  received. 

There  was  a  subscheme  beneath  that  in  which  the  investment 

advisors  were  defrauding  the  institution  by  not  investing  the 

funds . 

Q    Okay.   Reverse  repurchase  agreement? 

A    Tes 

5c\ibe  what  that 

ons  vary.   But 
t  a  certain  price 
a  dWvice,  a 
men:  community  to 
avei  a  certain  kind 
r  some  time  may 
t  will  engage  in 
tH  a  buy-back 
nk/l  could  do  without 
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Q     This  is  something  that  is  sometimes  ithe  subject  of 
criminal  charges  in  the  securities  area  as  we/11,  isn't  it? 

A It  could  certainly  fall  into  that^ and  I  think,  in 

fact,  there  were  prosecutions  in  that  area,  the  securities 


Okay.   As  a  Deputy  Chief  in  the  Fr^ud  Section,  are 
th,^e  certain  subsections  of  the  Fraud  Section  i  that  you  had 
principal  responsibility  for? 

A    There  are.   My  area,  as  this  fact  sheet  indicates, 
is  financial  institution  and  securities  fraud,  so  they  are  two 
separate  areas . 

Q    Are  there  certain  attorneys  who  are,  as  a  matter  of 
sjlgned  to  each  of  those  subjections  and  deal  almost 
vely  or  exclusively  with  crimes  Nsf  \^hose  types? 
A    Well,  particularly  under  financriaA  institution 


fraud;  and  that  is  a  result  of  the  funding\and  the  programs 
that  were  enacted  back  in  1989  with  FIRREA,\  the  Financial" 
Institutions  Reform  Recovery  and  Enforcement  Act  and  the  Crime 
Patrol  Act  of  1990.   It  was  an  infusion  of  resolurces,  and 

:ommitment  by  the  Department  th/at  tjhose  resources 
3rneys  and  investigators'^  wou^d  be  used  in  a 

is,  they  would  be  d^icated  only  to 
prosecution  of  what'  we  cal/1  FIF,  financial 
cases.   Sp--t1fat  group  of  attorneys,  it  is  a 

this  point,  that 
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is  what  we  have  used  them  for. 

Q     Okay.   And  approximately  how  many  attorneys  were  in 

th;^t siihsection   when    ynu    first    hpcamp   Deputy^Chief ? 

A    That  is  going  to  be  very  difficult  for  me  to 
estimate,  because  there  was  a  constant  ebb  and  flow.   The  pool 

what  we  call  the  FIF  attorneys  that  we  had  :,n  the  Fraud 
Saotion  may  have  reached  more  than  70,  maybe  even  higher  than 
that,  in  number,  during  the  peak,  but  a  good  number  of  those 
were  assigned  to  our  Dallas  Bank  Fraud  Task  Force,  which  the 
Fraud  Section  staffed  and  supervised,  and  to  the  New  England 
Bank  Fraud  Task  Force,  which  we  staffed  and  supervised.   Those 
were  run  as  separate  organizations,  but  as  people  would  come 
^s  the  needs  changed  --  I\ca\l  my  unit  the  general 
init,  that  is  just  an  inf orntal  ^erm,  but  it  was 
a  pool,  and  we  could  shift  p^op^e  back  and  forth 
dictated.   So  that  is  why  I  wi?ul^  say  we  may  have 


he  range  of  20,  but  that  is  just  an  average. 

1   ] 
Okay.   And  by  that,  do  you  mean  the  pieople  who  were 

based  here  in  Washington  as  opposed  to  these  people  who  were 


e  assigned  to  the  task 
ommuters;  tthat  is,  they 

uted  to  either  Boston  or 

n  site/at  each  place,  and 

ton, 
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the  early 


Q     Okay.   When  did  you  first  become  awase  that  there 
was  an  investigation  by  the  Department  of  the; flinancial 
institution  in  Arltansas — in— wh^ich  the  names— of  ^ither  Bill  or 
Hillary  Clinton  had  arisen?  I 

A I  believe  that  would  have  been  sometiime  in 

all  of  1992.  \ 

And  do  you  recall  how  it  was  that  yoii  became  aware 

U 
of  it?  . 

A    Yes.   We  received  a  couple  of  documents  that  related 

to  that  investigation. 

Q    Do  you  recall  what  the  documents  were  or  the  type  of 

documents? 

).      One  was    a    --    I\thi^k   one  was    an   FBI 

.led   an   airtel,    the   c^mm\<nication  between 

headquarters   with   some  'att'achiiients   to   it. 


py  of 


--  I  think  it  was  wnat  we  call  an  urgent 

\   \ 
been  --  I  think  it  had  be^n  generated  in 

1  \ 
USA,  the  executive  office  op  U.S. 

that  I  think  eventuall 


came  down  to 


emember  why  the  information  was  directed  to 
a  reason  why  it  was  dicectea  to  you? 
irected  to  me,  I  think,  jus^t  in  the  ordinary 
because  as  .the  deputy  for  FIF,  it  was,  I 
ide. 


ate  place  for  it  to 
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Q    Okay.   At  that  point,  were  you  asked^to  take  any 
action? 
A Ma. 

Q    Were  you  asked  to  communicate  with  anyone  in  the  FBI 
at  that  time  concerning  the  documents  that  you  had  received? 

A    I  was  not. 

Q    Were  you  asked  at  that  time  to  commiiriicate  with 
anycine  in  the  U.S.  attorney's  office  that  had  generated  the 
urgent  report? 

A    I  was  not. 

Q    Okay.   After  you  received  those  documents,  when  was 
the  next  time  that  you  had  any  personal  involvement  in 
ith  the  same  matter? 
This  is  a  very  rough  recolledtidti.   I  would  say  it 
wokilLd  have  been  sometime  late  that  year  or  early  the  following 
^ear,  early  in  1993. 

Q    Okay.   And  do  you  recall  what  that,  \Vhat  the  nature 
of  that  involvement  was? 

A     Yes. 

What  was  it? 


n  December  or 
'gall,  who  is  one 
nd  in  the  FIF 
nd  of  an 
f  the  Madison 
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n 


Guaranty  referrals. 

Q    Okay.   By  the  way  that  you  phrased  il^,  it  sounds  as 
if  you  did  not  ask  Mr — MacDougalJ — tQ—undexfca'ke 
yourself . 

A    That  is  correct. 


that  task 


Q    Do  you  recall  how  you  learned  thatXimformation? 
A    My  best  recollection  is  that  I  learned  it  from  Alan 
Carl/er,  who  was  and  is  the  principal  Deputy  Chief  in  the  Fraud 
Section  and  the  person  to  whom  I  reported. 

Q    At  the  time  that  you  learned  that  this  task  had  been 
assigned  to  Mr.  MacDougall,  was  it  your  understanding  that  he 
had  not  yet  done  it  or  he  had,  in  fact,  undertaken  the 
ment 

my  best  recollection  i^  -^  and  this  is,  I 
impression  --  that  it  \^s  "something  that  was 

about  the  task 
od  when  he  was 


ly  would  have  spoken  to  hiny,  but  I  doubt  about 
it  was  not  an  assignmeny  that  I  had  made, 
do  yith  it. 

ions  about 
had  he  been  in 
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A    I  am  not  sure,  I  am  not  sure.   I  would  estimate  that 
he  had  been  there  --  this  would  be  1993.   My  estimate  would  be 

Han  upon,  I  think. 


two  years,  maybe  longer,  but  --  and  I  base  j,; 

I 
I 

the  fact  that  we  hired  a  lot  of  our  FIF  attorneys  in  1991. 

Q    Do  you  recall  having  any  particular  neaction  to 


rning  that  Mark  MacDougall  had  been  selecned  to  perform 
tfvi^  assessment  as  opposed  to  some  other  attorney  in  the  FIF 
section? 

A    No,  other  than  just  to  think  that  he  is  a  solid 
choice  because  I  viewed  him  as  one  of  our  more  competent 
people.   He  had  done  very  well.   I  think  he  was  assigned  to 
Dallas  at  the  time,  but  I  think  he  was  well  regarded. 

^- Dol  you  recall  from  your  cof(yexsation  with  Mr.  Carver 

either^to^^ing  told  or  having  an  understaitiditjg  or  impression  as 
tO/whether  Mr.  Carver  had  asked  Mr.  MacDougall  to  arrive  at 
iny  sort  of  a  conclusion  in  making  his  ass^ssAjent? 

A    No. 


Q    After  the  memorandum  was  prepared, 

time  in  early  1993,  did  you  see  a  copy  of  it 

A    I  -don' t  think  so 

Was  there  any  po 

he  memorandum? 

I  don't  think  so 


about  that 


ere  asked  to 


ever  asked  to 


think,  based  on 


1867 


16 


your  experience,  you  might  be  able  to  answer, (and  so  I  will 

show  you  a  copy  of  it.   And  for  the  record,  1/ 4ni  showing  the 

witness  two  dociimpnt.q ,  pl    a  ingle-page  cover -memorandum  dated 

i 
March  19,  1993,  bearing  Bates  stamp  006676,  and  then  a 

five-page  memorandum  attached  to  that  which  bears  the  Bates 

tamp  number  006678  through  and  including  006682. 

What  I  would  like  to  direct  your  attention  to, 
Mr .^Arterberry,  is  on  the  very  last  page  in  the  section  marked 
"recommendation,"  and  why  don't  you  just  read  that  to 
yourself  for  a  second? 

Have  you  had  the  opportunity  to  do  that? 

A    I  have . 

OMay.   Mr.  Mark  MacDougall^n\here  refers  to  current 
Fraud  Section  standards  for  prosecution^.   t3o  you  have  an 
uneferstanding  of  what  he  was  referring  to\  in\  that  section  of 
is  memorandum? 

A    No,  I  don't. 

Q    To  your  knowledge,  in  1993,  were 
guidelines  or  standards  for  pre 
Justice  Fraud  Section  attorneys 
generally  speaking? 

A     Not  to  my  knowledge. 

P  You  mentioned   before   that 

rincipalMa^uty  Chief    in   the   £rtfud   Sectioi/,    and 
1^3? 


ition  by  Depak 


Lthej 


was    the 

that  was    in 
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A     Yes. 

Q    Okay.   And  so  he  would  be  the  persor 
would  report  directly  at  that  time? 


:o  whom  you 


A    That  is  right. 

Q    Who  was  the  section  chief  for  the  Fraiid  Section  at 
h^t  point? 

A    In  1993? 
Q    Yes. 
A    Jerry  McDowell. 

Q    Okay.   Did  you  have  much  direct  contact  with 
Mr.  McDowell  at  that  point? 

A     I  had,  I  guess,  perhaps  not  daily  contact,  but  it 

e,  I  would  say,  in  the  concfixt  of  staff  meetings 
ave  you;  but  generally  when  I  \/as\reporting  on 
thing  or  dealing  with  a  matter,  I  wouXd  g[0  to  Carver 
Irst . 

Q    And  approximately  how  long  had  Mr.\  CaWver  been 
working  in  the  Fraud  Section  by  February  of  h.99J? 

A    I  guess  my  best  estimate  would  be  around  five 
years.   I  think  he  came  to  the  section  aroun/d  1988,  and  that 
imate.   Like  most  of  the  tri^  attorneys,  I  was 
nnel  changes  Mappen  when  we 

Iways  playing  catch-up, 


my 


could  be  off  a  littJ 


Sure.   I  understand  that. 
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Now,  in  February  of  1993,  was  there  any  ^rt  of  what  I 
will  call  a  "monetary  threshold"  for  prosecutiions  by  the  FIF 

lirLLt.2 And  by  that  T  mean  a  minimum  amniirH-  ^i    illeged  criminal 

proceeds  or  amount  at  issue. 

A A  threshold  in  determining  whether 

Q    To  prosecute  a  case. 

A    No. 

I  might  add  that  we  did,  and  we  still  today  have  a 
designation  of  what  we  call  major  FIF  cases,  and  that  is 
generally  --  without  giving  a  precise  definition,  it  is 
matters  in  which  there  is  a  loss  of  $100,000  or  greater,  where 
there  is  an  insider  involved  and  there  is  some  other 

enerally  what  we  prosecu€e^re  major  FIF  cases, 
e  are  other  factors . 

For  example,  if  an  insider  is  involi^ed\or  if  there  is 
'some  other  overriding  factor,  then  the  cas^  oV  the  matter  can 
still  be  pursued, 

th^t  go  to  the 


exercise  of  prosecutorial  discretion;  is  that  dorrect? 

/situation  where  it 
government  can  ipake  a  prima 
faca>^  case,  but  for  any  of  many  reascvds,  including 
,conservat~tQn  of  resources,  cost^>B^nef it  anaflysis,  the 
g6vernment  might  determine  that  the  case/is  not  worth  pursuing 
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3,  when  did  you 


n  the  second 


to  prosecution?  f] 

A    There  could  a  number  of  different  factors  that  would 
hp  wpjghfjd  in  dptprmi  n  i  ng  whether  to  proceaiy  with  the  matter. 

Q    Okay.   After  this  early  period  in  19S; 
next  have  any  involvement  in  this  matter  directjly  or  any 
ter  related  to  this  particular  matter? 

A    As  best  I  recall,  it  must  have  been|ili 
halT  of  .1993,  and  it  is  sometime  perhaps  in  the  early  autumn  I 
became  aware  of  the  possibility  that  there  might  be  a  recusal 
by  the  U.S.  attorney's  office  in  the  Madison  Guaranty  matter. 

Q    And  do  you  recall  how  you  became  aware  that  that 
might  occur? 

THbelieve  it  was  in  a  conv6t,rsXtion  or  conversations 
n  Carver. 
Q    When  you  first  learned  that  theVe  Vas  a  possible 
ecusal  situation,  were  you  asked  to  under^ak^  any  action  at 
that  point? 

A    I  don't  think  any  specific  action.1 
I  will  add  a  little  to  that  just  for  c]|ari|ty.   I  think 
that  the  context  of  the  conversation  might  havel  been  one  of 

omething  mighy  develop,  and  if 
e  --  and  if^the  matter  were  to  be 
ost  likely  would  fall 
into/my  unit  because  it 
projecting  what 


the  Criminal  Dj 


Section,  and  th€ 
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personnel  needs  might  arise,  it  was  prudent  tol  ithink  about 
what  we  would  do.  / 

Q Sure,  to  speak  colloquiallY-  Y^^  -W^rei  being  given  a 

"heads  up"?  I 

A    That  is  right. 

Q    Was  this,  if  you  can  recall,  in  the\  context  of  some 
lar  meeting  to  discuss  the  deployment  of  bersonnel  or  was 
it  a"  special  conversation? 

A    I  just  can't  remember  how  it  came  up. 

Q    Okay.   Were  you  asked  to  participate  in  the  assembly 
of  a  prospective  trial  team? 

A    Could  you  repeat  that?   I  am  not  sure  I  understood 

Were  you  asked  by  anyone  \o  either  make 
jsess  candidates  for  any  possible  Fraud 
»am  in  the  event  that  the  mAtt^r  was  assumed  by 
jn?  \   \ 

We  are  still  talking  in  that  conversation, 
)int  in  time? 
Yes. 

I  think  that  was  the  thjrust  /of  the 
this  should  happen,  wha^  woul/fl  we  do  and  what 
ild  be  a  good  team?  P^d   it  maV  have  just  been 
and  forth  thalL-Alan  Carver/and  I  often  have 

matter. 
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BY  MR.  CLARK: 

Q     Do  you  recall  discussing  any  names  Wijth  Mr.  Carver 
at  that  pninr? 


A    When  you  say  "at  that  point,"  I  can't  remember 
whether  this  arose  in  one  or  more  conversations.   It  seems  to 


it  may  have  been  a  series  of  running  conve^raations , 
Q    Sure. 

A    But  at  some  point  I  do  remember  that  we  began  to 
focus  on  specific  individuals. 

Q    And  was  it  really  yourself  and  Mr.  Carver,  or  were 
there  other  people  who  were  involved  in  that  discussion  or 
those  discussions? 

aB  this  stage,  I  think  it  <<as\--  my  best 


recol^^^ection,  it  was  just  Alan  Carver  atid  ine. 

Q    Okay.   And  did  it  take  a  fair  aijiouxit  of  time,  or  did 
/It  happen  in  a  compressed  or  short  period  is(f  ^ime  that  you 
went  from  the  initial  discussions  to  a  deci^iofa  in  the  matter? 

you  mean  to 
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candidates .  n 

Q    Okay.   And  did  you  have  any  discussJLpns  with  any  of 
the  people  who  were  under  consideration  to  j^t   a  sense  of 
whether  they  would  be  interested  or  uninterested  in  working  on 
the  matter? 


A    Prior  to  the  time  that  we  actually^s^lected  anyone? 
Q    Yes. 

A    I  just  don't  remember. 
Q    At  the  time  that  you  learned  that,  in  fact,  the 
Fraud  Section  was  going  to  be  taking  over  the  matter,  who  did 
you  learn  that  information  from  or  how  did  you  learn  that 
information? 

rned  that  from  Alan  C^^r^r. 

recall  if  this  was  in\^  Bace-to-face 
on  or  if  it  was  in  some  other  A-  tthrough  some  other 
ommunication? 
I  believe  it  was  a  face-to-face  mfeetlng  in  his 

the  time  that  he  told  you  tjhat  this  was  the 
you  to  undertake  any  actio/is? 
the  answer  t 
:  some  staffi 
And  what  were 
igain  my  impressxjn  is  tnat/  tnese  were 

Irom   the  time  we 


may  have 
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first  discussed  this.   I  guess  the  first  thing~]was,  who  would 
be  the  lead  on  this,  who  could  do  it;  and  we  had  both,  I 

i-hinic,  qiiirifiy  aTTjvpri  ar thp  samp  dpr1sion<  and  that  was  that 

Don  Mackay  would  be  the  ideal  choice  to  head  this. 

Q And  were  there  any  other  staffing  decisions  that  you 

made  by  the  time  that  Mr.  Carver  told  yoa  that  the  Fraud 
S^d^^tion  was  in  fact  going  to  take  the  case  ovei'? 

A    Again,  I  think  these  were  not  so  much  decisions  as 
they  were  just  entertaining  possibilities  if  it  should,  if  the 
recusal  should  come  our  way;  and  I  think  we  had  considered 
other  people  who  would  fit  into  that  team,  who  would  be  good 
in  working  this  kind  of  matter. 

0>3ay.   And  who  were  they? 

Dwight  Bostwick  was  one,  and^t^s  difficult  for  me 
to/remember  when  it  was  in  this  period  treat  ye  arrived  at  the 
lifferent  ones.  And  Jim  Nixon  was  another\ trial  attorney  who 
we  considered  to  be  a  good,  strong  choice  tp  w^rk  with  Mackay. 

Q    Okay.   And  did  you  have  a  personal  coinversation  with 
Mr.  Mackay  to  --  well,  withdrawn. 

rommunicate  to  Mr.  Mackay  that/  the/re  was  going  to 


come  in  kind 
might  have  been 
aps  Dwight 
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Bostwick  may  have  come  about  that  way,  althougl>  I  might  have 
had  again  a  preliminary  heads  up.  It  is  just/ liard  for  me  to 
recall  now.  J    \ 


I 

Q     In  your  communications  with  Mr.  Mackay  at  the  very- 
beginning,  was  there  any  discussion  of  the  length  of  time  that 


\ 


might  be  involved  in  this  matter? 

A    I  don't  recall  that  there  was  any  discussion  in 

u 

terms  of  limiting  the  time.   I  think  it  was  simply  that  this 
was  now  going  to  be  in  the  Fraud  Section,  and  this  was  going 
to  be  a  principal  assignment.   I  don't  think  there  was  any 
discussion  that  this  would  be  for  just  a  short  period  of  time 
or  anything  like  that. 


N3th€ 


itters   as   well? 

any  of   the 

reassignment  at 
ust  as  I  recall 

seemed  to  me 
is  assignment, 
el  that  he  had 
that  he  was 

as  well? 

asey? 
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I  don't  believe  so. 


n 


Q  Did  you  attend  a  meeting  in  Deputy  Attorney  General 
Heymann's  office  at  which  the  issue  of  Ms.  Jias^y's  recusal  or 
possible  recusal  was  discussed? 

A    No,  I  didn't. 


Okay.   And  by  that,  I  was  not  refenrilng  to  a  meeting 
specifically  at  which  Ms.  Casey  was  present,  but  any  meeting. 
A    No,  I  don't  remember  attending  any  meeting  there. 
Q    Once  the  matter  was  assumed  by  the  Fraud  Section, 
what  was  your  general  role  in  relation  to  the  entire  matter? 
By  that,  I  am  referring  to  the  Hale  prosecution  and  the 
Madison  investigation. 

11,  initially,  I  think  m^  f^le  was  the  same  as  it 
would  be^f or  staffing  up  any  matter  that  ^   had.   It  was  to 
try' to  assess  as  quickly  as  possible  what^il^,  was  we  had,  and 
e  knew  that  we  had  both  a  matter  under  investigation,  but 

also  I  think  an  indictment  had  been  returned  jVst  a  couple  of 

I   \ 
months  before,  a  month  or  so  before,  so  we  Hnewi  that  we  had  a 

number  of  things  we  had  to  quickly  come  to  dripfe  with. 

Q    Okay.   Were  you  to  be  the  principal  ppint  of  contact 

^for  the  trial  team  during  that  period? 

A    Initially,  yes,  yes,  I  was.   Eyerythying  would  come 

to  rt^  from  them.   Now,  if  they  couldn>x  react/  me,  they  would 

\call  Alaf>~Ca^rver  directly,  but  iji-irtially  t)\^y  would  work 

tmrough  me , 
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Q    Was  there  any  requirement  concernin^f requency  of 
communications  between  yourself  and  the  trial/ tjeam  during  this 
period  when  the  matter  was  initially  assumed^ by  the  Fraud 
Section? 

A    At  some  point  early  on  I  asked  that  Ij  get  a  report 


m  them  daily  --  at  the  end  of  each  day,  aVepo^t,  that 
i^  \--  when  they  were  on  the  road  down  in  Litt^e|  Rock,  so  that 
I  Wc^ld  know  what  had  transpired. 

Q    As  a  general  matter,  when  you  were  receiving  these 
reports,  would  you  communicate  them  to  anyone? 
A    Yes. 
Q    Who  would  that  be  generally? 

Id  --  I  think  I  would  <alWys  communicate  it  to 
either  copy  Gerald  McDowell,  who  was  the  chief 
aps  --  and  I  think  I  was  doing  thi^  ci^iefly  by  e-mail, 
ould  send  a  message  directly  to  botf 

Okay.   Was  it  your  understanding  t^hati^  anyone  beyond 
McDowell  was  to  be  kept  informed  of  e|vents  that  were 

understanding 
hpse  would  be 
/that  is,  to 

the  Assistant 
really,  I  guess, 
there  is  a  case. 
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it  is  a  significant  case,  and  there  is  a  siqnifflicant 

j 
development.   Again,  it  goes  back  to  your  heads -up  approach. 

But  I  don't  recall  that  my  communications  were  going 

beyond  the  two  people  I  just  identified.       i 

i 
Q    Were  you  aware  at  the  time  that  the  Ftaud  Section 


k  responsibility  for  the  matter  that  there\  had  been  some 
unications  between  Mr.  Hale's  lawyer  and  tihe  U.S. 
attorney's  office  in  Little  Rock  concerning  the  possibility  of 
a  disposition? 

A    I  learned  --  I  think  I  learned  that  shortly  after  we 
became  involved  in  the  case. 

Q    Do  you  recall  how  you  learned  that  information? 
elieve  I  learned  it  f rorl  Db^  Mackay. 
In  this  initial  period,  did  yW  \ave   any 
conKrersations  with  Mr.  Mackay  about  the  t«>pi)c  generally  of 
fommunicating  with  Mr.  Hale's  lawyer  to  exp\loiye  the  issue  of  a 
possible  disposition? 

A    I  think  we  had  conversations  earlyl  onl about  that. 
Q    Okay.   Can  you  just  describe  in  gepercil  substance 
conversations  or  communic^ati(pns7 
a  rough  recollection,  but^  as  /I  best  recall 
now,  I  think  that  we  were  --  as  Don  Mackay  was  becoming 

:amiiiar,  once  he  was  on  site  he.xfieqan  t^  gather 
jrmatiTMi^bout  where  things  5;fe<5bd,  he  be;dame  aware  that 
think,  was  interested/in  a  possible 
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disposition;  and  as  I  recall,  Don  Mackay  and  ipdiscussed  what 
is  the  standard  approach  in  the  Fraud  Section,/  that  is,  that 
if  we  were  to  proceed,  we  would  insist  that^,gnere  be  a 
proffer,  and  that  proffer  would  have  to  be  acceptable  before 
we  would  consider  a  disposition. 


Q    Okay.   And  would  that  be  the  case  only  in  the  event 
trt^t  there  was  a  cooperation  agreement,  or  are  /ou  talking 
aboirt  even  in  the  event  that  Mr.  Hale  just  wished  to  plead 
guilty  and  take  his  chances  with  whatever  sentence  that  the 
judge  might  mete  out? 

A    Again,  my  best  recollection  was  that  it  was  not  in 
the  context  of  just  having  a  defendant  who  was  going  to,  as  we 

t  one  who  was 
would  involve 


that  precise 
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1] 

jnversatiohs  witt 


conversation, 

Q     Okay.   Do  you  recall  any  conversatiohi  with 
Mr.  Mackay  about  proffers  that  had  actually, gccurred  with 
Mr.  Hale? 

A    Proffers  taken  by  the  U.S.  attorney ' si  of f ice? 

Q    No,  by  Mr.  Mackay  or  one  of  the  oth^r  members  of  the 
1  team. 

A     I  don't  remember  any  now. 

Q    Okay.   Do  you  recall  any  conversations  with 
Mr.  Mackay  where  you  discussed  delaying  having  a  proffer  with 
Mr.  Hale  for  some  reason,  such  as  the  need  to  get  a  grasp  of 
the  evidence  in  the  case? 

TK  I  don't  have  any  recollecti<bn\of  that  kind  of 


11  say  Kahoe, 


conver^^rtion,  no. 

Q    Do  you  know  an  FBI  agent  named 
-A-H-O-E? 

A    I  know  of  an  agent,  I  also  know  ot   ar\  Assistant 
United  States  attorney  named  Kathy  Kahoe.       ', 

Okay.   Let  me  show  you  a  one-page  pociiment .   It 

f  handwritten 


ognize  the 
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A    That  is  mine. 

Q    Okay.   What  I  would  ask  you  to  do  is  just  read  all 
of  tha  information  that  you  can  read  on  thirg  copy  into  the 
record. 

A Okay.   It  is  a  faint  copy>  so  I  will  do  my  best. 

At  the  top  of  the  page  I  have,  telcon  wi\th  Kahoe,  and  the 
d^t^p  appeared  to  be  11-3-93.   It  looks  like  Ilhave  five  items 
here,  beginning  number  one.   It  looks  like  number  one,  problem 
number  one,  and  beneath  that  it  says,  production  of  documents 
a  problem;  number  two,  Paula  Casey,  and  then  under  that  topic, 
unhappy  with  leaks,  thinks  RTC  wants  investigation  --  I 
believe  that  is  wants  investigation;  three,  that  is  meeting 

that  is  Heymann,  Urg&nson,  et  al . ,  with  Paula 
.1  LAU,  Ray,  Carl  Gamble^  a^d  five,  problem 
/ithout  docs. 
Having  had  the  opportunity  t6  look  at  this, 
the  Kahoe  who  is  at  the  top  oi^  the  document? 
uld  be  Kathy  Kahoe. 


Okay.   And  is  it  fair  to  say  that 

the  document  is  likely 
conversation? 
That  is  right. 

And  Ms.  Kahoe,  v 


the 


date  that 
you  had  the 


with  the 


working  in 


United  States 
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attorneys.  T 

Q  Did  she  have  a  job  title?  / 
A I  am  sure  she  did,  and  I  don't  rememper  what  it  was. 

Q  Okay.  Do  you  remember  who  initiated 
conversation? 


the 


A    I  believe  she  called  me. 

Q    Item  number  three,  the  meeting,  canWou  remember  if 
yoii^were  told  this  information  before  this  meeting  occurred  or 
after  it  had  taken  place? 

A    You  mean,  is  her  reference  referring  to  something 
that  is  upcoming  or  -- 

Q    Yes. 

best  recollection  is,  t6is\is  a  meeting  that  had 


Okay.   And  Urgenson  would  be  Lc 

That  is  right. 

And  number  four,  where  it  has  cal! 


a  reference  to  Mr.  Urgenson? 

A    It  is,  that  is  right. 


ce  Urgenson? 


U,  would  LAU  be 


olution  Trust 


that  you  are 
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supposed  to  do  after  you  finish  a  conversationpwith  Ms.  Kahoe? 
A    I  am  not  sure. 

Q Do  you  remember  what  specif ically^baut  Carl  Gamble 

needed  to  be  discussed  with  Mr.  Urgenson  or  had  been 
discussed  --  well,  needed  to  be  discussed,  it  appears. 

-— ^  ! 

A    From  the  context  here  and  my  recoll\ection,  I  believe 
ad  to  do  with  trying  to  eliminate  problems  in  the 
pro\iuction  of  RTC  documents. 

Q    Okay.   Did  Ms.  Kahoe  tell  you  anything  about  how  it 
had  come  about  that  she  called  you? 

A    I  don't  remember  anything  now. 

Q    I  will  show  you  another  single  page  of  what  appear 
be  lidildwrlitten  notes .   This  one  b«'ai?s  Bates  stamp  number 

rst  question  again  will  D^,^an  you  identify  the 
at  appears  on  this  page' 


Whose  handwriting  is  that?\ 
rtine. 

reflects  what? 
notes 


ith  Alan 

on  that  you 

with  GAC, 
rst  line,  USA 
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is  recusing  herself  and  her  office.   Then,  thernext  line,  team 

11 
will  go  down  on  Tuesday.   Below  that,  Mackay  and  maybe 

Bostwick;  and  then  below  that,  contingent  ony and  I  don't  have 

that  completed.   Then  in  the  left  margin,  clear} with  Deb 

Smith.  ! 

Q    Okay.   In  November  of  1993  what  was\^M^.  Smith's 

ti\tle? 

A    In  1993,  Debra  Smith  was  the  DirectoF  of  the  New 

England  Bank  Fraud  Task  Force. 

Q    And  so  what  did  you  have  to  clear  with  her? 

A    At  this  time,  I  believe  Dwight  Bostwick  had  recently 

been  assigned  to  the  New  England  Bank  Fraud  Task  Force,  and  if 

-wc  were  yuii'Kj  to  be  pulling  him  and  putbdng  --  teaming  him 

,  we  needed  to  let  Debra\Smlth  know  that.   So  I 

Lmply  a  note  to  myself  to  tnak^  sure  she  is 

that  it  would  not  cause  any\serious  problems 

an  I  assume  from  the  fact  that  no  other 
n  the  document  that  the  meeting  was  just 
and  Mr.  Carver? 
fairly  safe  assumption,  bfecauie  usually  I 
I  think  my  practice  usually  in  a  meeting  is 
the  names  or  initials  of  other  people 
my  recollectiorv/^t  was  just  Alan  along  with 
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Q     Okay.   I  am  going  to  show  you  now  a  jpjair  of  what 
appear  to  be  e-mail  messages,  and  for  the  record,  they  bear 
Bates  stamp  numbers  007^5(1  and  002249. I_Jia^e 


purposely  said 
the  numbers  in  reverse  order  because  2250  bears  a  date  of 
November  5,    1993  at  2:37  p.m.;  and  002249  bears  the  date  of 
oyember  5,  1993  as  well,  but  2:58  p.m.   Whypoln't  you  just 

\  ! 

t^'^   an  opportunity  to  look  at  those  and  read  tJhem  to 
yourself-. 

Have  you  had  a  chance  to  do  that? 

A    Yes,  sir. 

Q    Now,  it  appears  that  someone  received  an  e-mail 
message  and  then  sent  it  on  to  you  from  the  fact  that  --  well 

it  on  to  someone  els^,  \nd  I  say  that 
k  at  2249,  it  has  from  Vou\  and  it  says, 
hereas  2250  says  from  Jol\ns(i\n,  and  it  just 

is  it  Doris  Johnson? 
right. 

t.  ..Who  is  she? 
Johnson  is  a  Fraud  Section/ employee  who  is 
is  one  of  our  Management  Iivformation 
he  is  responsible  por   maintaining  the 
erral  database. 


ral,  are  you  referring/to  the  form  documents 


41-378  97-7 
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that  all  of  the  various  regulatory  agencies  use  to  report 
potential  criminal  conduct  to  the  Department?) 

A Or  that  one  of  their  institutions^a^  also  --  one  of 

their  regulated  institutions  could  file. 

Q    Okay.   And  who  made  the  determinatiori  that  a 


erral  should  be  included  in  the  database?^ 
A    The  regulatory  agencies  do  that. 

Q    Okay.   Having  had  the  opportunity  td^read  the  text 
of  the  two  e-mails,  do  you  recall  what  your  assignment  was  to 
Ms.  Johnson  to  look  for? 

A    This  does  assist  me  in  my  recollection.   I  think 
following  my  meeting  with  Alan  Carver,  I  had  asked  Doris 

database  to  see  if 
Madison 

er  the 
gle  referral  or 

jst  to  see  if 
ing  on  the 


ilivery 

Do  you  know 
to? 
A    My  best  recollection  on  that  ia^  I  would  have  --  is 
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that  I  forwarded  it  to  Alan  Carver.   I  think  ij^  is  a  follow-up 
to  our  meeting  that  morning. 

Q nirt    ynn     ^a^o    any     fiirthpr    pffnrf«;^>r6    tjry    tO    determine 

whether  these  referrals  existed  or  where  they  n^ight  be 
located? 


;r  that  I  did  anything 


beyond  this. 


A     I  don't  remembei 

Q    Okay.   Did  you  ask  anyone  to  pursue  Itlhe  matter? 

A    I  believe  that  I  asked  the  trial  team,  the  attorneys 
who  were  being  assigned  to  this,  as  one  of  the  things  that 
they  would  do  when  they  first  arrived  on  site  and  began  to  get 
the  shape  of  the  investigation,  to  find  out,  collect  --  find 
out  what  the  referrals  were  and  how  many  there  were. 

^3    Le"^  me  show  you  now  some  more\handwritten  notes. 

ction  of  pages  that  appear \o  be  consecutively 


both  in  handwriting  and  in  Bates  stamps.   The  Bates 

\   • 
000482  through  and  includin(^  000486.   Once 

question  would  be  whether  you  Recognize  the 

hese  pages . 

ir,  it  is  mine. 

top  of  the  first  page,  the/very  first  line 
just  read  that  informal 
Telcon,  or  it  may  say  te/conve/rsation  with  Don 

on  the  right  sid 

What  I  would  ^s4ryou  to  dq/is,  at  this  point, 
read  the  notes  that  yoj/  wrote  on  the  first 
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page  0004282,  and  read  them  aloud  into  the  recjord 


A    As  I  do  that,  do  you  want  me  to  tra^s 
example, — BM-, — Don  Mackay? 


late,  for 


Q    Yes,  that  would  be  helpful. 

A  nlcay.        non    Markay    mpf     with    1I?^A^     ITnitPJrl    States 

yttorney  Casey,  and  Hale  prosecutor.  Assistant  [United  States 
Attorney  Fletcher  Jackson,  and  then  there  folJlojw  beneath  that 
a  number-  of  subpoints:   total  recusal,  Don  Mackay  has  case 
file,  and  Hale  --  Hale  underlined  --  United  States  attorney 
talked  to  Carl  Stern,  two  subparagraphs  beneath  that,  he  is 
preparing  a  draft  press  release,  will  clear  with  JCK,  John  C. 
Keeney . 

Next  i^m,  under  the  next  subpaf^gf^h  will  say,  Don 
Lttle  Rock  to  assume  responsibility  for  matter 
.ted  States  attorney  and  many  o£  straff  know  persons 
involved.   Will  downplay  recusal,  emphasize  n^   team  in  town. 

Q    Okay.   Between  "recusal"  and  "empf^asi\ze"  there  is 
what  appears  to  be  some  sort  of  mark.   Is  th|at  ^n  intentional 
mark  and  does  it  represent  something? 


downplay  recusal  and 
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Q    Okay.   Can  you  continue,  please. 

A    Next  line,  United  States  attorney  piislhing  for 
release,  then  several  thoughts  beneath  that.,^ecause  got  call 
from  Hale's  defense  counsel,  who  has  proposed  disposition;  Don 
Mackay  will  --  can't  decipher  that,  but  cannot  respond  until 
ainiliar . 

Q    Okay.   So  that  the  record  is  clear,  |there  was  one 
wor'a'  between  quill  and  but  that  -- 

A    I  think  it  is  --  will  connect,  but  --  I  am  stymied 
for  the  moment. 

Q     Why  don't  we  move  on. 

A    Okay,  United  States  attorney  wants  to  refer  Coleman, 
Defense  Counsel  to  Ddkn  Mackay,  but  wants  press 

stop  right  here  for  a  seapncf\   You  can  look 
of  the  pages  if  you  want . \  M^  first  question 
trying  to  be  stenographJ,c  ^n  your 
whether  you  made  notes  of  matlterb  that  you 
Lcularly  significant? 
lographic,"  trying  to  be  a^  coiiplete  as 


probably  more  stenographic  /^t  this  point, 
then  this  m^,feter  that  Is  reflected  on  the 
is  probably  the  f irsl/^matter  that  was 
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discussed  between  yourself  and  Mr.  Mackay? 

A    During  the  conversation? 

Q     Yes,  the  conversation  on  November,^ thj. 

A    My  recollection,  it  is  generally  my  jjractice  on 
something  like  this,  this  will  be  simultaneous,]  as  the 

versation  ensues,  I  am  just  making  these  i\ptles ,  as  opposed 
tii  Vloing  it  afterwards. 

Q    Okay. 

A    And  the  length  of  it  also  confirms  that  in  my  mind, 
I  was  just  following  the  conversation. 

Q    Okay.   And  again  to  be  clear,  from  looking  at  this, 
can  you  tell  whether  your  endeavor  was  to  make  notes  of 
cussed,  or  were  yo^^  D^ng  somewhat 

nderstand  if  you  can't  recaJ 

recall  now  exactly  what  Vas\in  my  mind  when 
My  practice  is  to  try  to\  record,  certainly 


thj 


one,  by  its 


f  a 


s  of  the  conversation;  and 
,  I  think  bears  that  out. 
Now  there  is  some  discussiibn 
between  Ms.  Casey  and  Carl  Stern./  For  the 

rl  Stern  or  what  position  did  he  occupy  in 

tern  I  think  s.X.je((a.t.   time  ahd  still  is  the 


for  the  Department,  aKd  I  think  is  the 
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Director  of  the  Office  of  Public  Affairs,  I  thlipk  that  is  his 
title.  / 

Q Okay. Harl  ynn  hart  cnnversat  i  nn<^  w/i-h    Don  Mackay 

prior  to  this  telephone  conversation  on  Novembet  9th  on  the 
issue  of  the  press  release? 


A    I  am  not  sure.   I  am  not  sure.   My  recollection  is 
tri^t  during  this  period  this  subject  of  a  preslsl  release  was 
being  discussed,  but  I  can't  remember  exactly  when  it  came  up. 
Q    Okay.   Was  it  your  impression  that  Ms.  Casey  wished 
to  be  personally  involved  in  the  composition  of  the  press 
release? 

A    I  don't  know  that  I  had  any  impression  about  that, 
ards  the  bottom  of  the  Mrs^  page  you  wrote  "USA 
release."   Does  release  mea\  -\  well,  what  does 
an  in  that  context?  \  \ 

hink  it  refers  to  the  press  ralease. 
opposed  to  her  being  relieved  qf  r\esponsibility 
for  the  investigation? 

A    I  think  that  decision  had  been  madfe 
the  context,  and  my  reco] 
rmalizing  tt 
nted  that  not 

y.   If  you  turn  to  the  ^fiTcond  p^e,  000483,  I  am 

u  to  read  e^i^rythinq  on  /this  page,  but  if 

would  go  about  a  third  of  the  way  doWn,    underneath  there 


Again,  from 

the  press 
erring,  that 
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is  a  word  that  appears  to  be  "reception,"  underlined,  and  then 
with  a  colon.   Okay,  and  then  the  second  entrM  inderneath 
that,  okay,  so  skipping  the  one  that  begins-Viti  what  appears 
to  be  "excellent,"  okay,  the  second  entry,  can  you  read  that 
entry  into  the  record,  please? 
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A    I  believe  that  the  first  is  my  syrob'ol  for  with, 

-■ 

slash  Jackson,  and  then  in  quotation  marks,  "sttrange  guy," 
close  quotation  mark,  parentheses,  looks  like  Everyone  thinks, 
^an0  then  close  parentheses.  ^  i 

Q    Okay.   And  from  looking  at  the  pageV  |Or 

w  ■ 

independently,  can  you  elaborate  on  those  notes  in  any  way? 

A    Yes.   I  just  was  recording  Mr.  Mackay's  impression 
of  the  assistant,  Fletcher  Jackson,  a  little  editorializing 
there. 

Q    And  the  reference  to  everyone,  would  that  be  other 
the  U.S.  Attorney's  Off<i:c\in  Little  Rock? 

that  entry,  can 
at  appears  to  be 

indictment"? 

five  pages, 
e  parentheses, 

rticular 


harge. 
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Q    Okay.   And  would  this  have  been  Mr.  ^ckay's  words 
to  you  reflected  here? 
A    That  is  my  recollection,  yes. 


Ma 
/ 


Q    Had  you  seen  a  copy  of  the  indictment  that  he  was 
referring  to  prior  to  this  conversation? 

A    I  don't  think  so. 

Q    Okay.   And  this  would  refer  to  the  in|dictment  of 
Davlcl  Hale  and  the  two  other  gentlemeni 

A    That  is  my  recollection,  yes,  the  pending 
indictment,  yes. 

Q    And  the  word  "problem"  that  appears  on  this  page, 
does  that  relate  to  the  notes  immediately  above  it  about  the 

:  tell,  and  the  context\do^sn' t  help  me  out 
I't  recall. 

And  I  would  ask  you  now  tio  rfead  allowed  the 
made  underneath  the  line  that  appears 

on  page 
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A     Yes,  U.S.  attorney,  USA,  U.S.  attorney,  prepared 

memo  to  DM,  Don  Mackay,  at  his  request.   Then  ,tnere  are  five 

numbered  items  beneath  that.   One,  plead  twcyyebrs  felony 

i 
count.   Then  in  parentheses,  CT  count,  and  a  spiace,  close 

parentheses.   Then  below  that,  parentheses,  15  USC  645,  a 

adl  "A"  in  parentheses,  false  statement  toNSsiA.   Item  number 

2X  government  5(k)  1.1  motion.   Three,  no  furnher  changes, 

parientheses .   Four,  "rec."  on  sentence,  for  recommendation, 

and,  five.  Hale  not  --  it  looks  like  it  says  not,  and  I  can't 

read  the  next  word,  in  congressional.  Congress.   I  think  it  is 

congressional  inquiry,  if  requested. 

Q    Okay.   And  these  five  enumerated  notes,  can  you  tell 

to?  /\ 

lection  is  not  reallV  good  on  this,  and  the 

ng  me  out  very  much.   As  best  I  recall,  I 

the  U.S.  Attorney's  OfflceXhad  proposed  in 

n  with  Hale.  \   \ 

And  number  2,  government  5  (Ik)  '1.1  motion, 

e  to  you  that  the  discussions  nad  involved 

type  of  disposition?        / 

suggest  a  substantial  aasist/ance  component 

that  is  that  the  defendant  would  under  the 

nes,  would  receive  cxedit   £or  the  assistance 

vernment .     ^^-^  / 

ords ,  he  might/testify  against 
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other  persons  at  some  future  proceedings.     r 

A    That  is  right,  or  assist  in  the  investigation. 
Q    And  then  if  you  turn  to  the  next  ^ge,  000484,  just 


at  the  top  of  the  page  there  is  what  appears  toj  be  the  number 
6  in  a  circle,  and  then  some  information  next  to  it. 

My  first  question  is  whether  that  numbe^  6  relates  to  the 
enumerated  matters  that  appear  at  the  boitom  of  the 
pr^ious  page? 

A    I  think  it  does. 

Q    Okay.   Then  can  you  just  read  aloud,  please,  the 
information  that  appears  immediately  to  the  right  of  what 
appears  to  be  the  number  6 . 

i,  Steve  Irons,  parenthe^sv  FBI ,  close 
must  be  involved  in  all  fatui>e  investigations. 
Okay.   And  did  you  know  who  StdveNlrons  was  at  the 


time  that  I 
s  was  the  case 

f  way  down 
be  USA  colon 
formation  with 
that 

on  has  evidence 


am  not  sure.   It  was  at  about  t^ 
.ked  to  or  became  aware  that  Steve 
agent  on  the  case. 

Q    About  part  way,  about  a  thi 
jthat  page  484  you  have  written  what  £ 
Jackson,  and  then  there  is  some 
Immediate  note.   Can  you  just 
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Q Okay.   And  then  underneath  that  egfryt  you  have 

I 
towards  the  center  of  the  page  what  appears  to  Ibe  a  line  or  at 

least  on  this  copy  a  line  across.   In  your  general  practice, 

[you  make  notations  like  that  when  you  are\taking  notes? 

A    It  is  difficult  to  answer.   I  think \ sometimes  I 

mig^tft  if.  I  see  a  break,  if  the  conversation  is  going  a 

different  direction,  but  I  just  don't  know  whether  I  can  say 

it  is  a  practice. 

Q    Okay.   The  information  that  appears  immediately 

underneath  the  line  --  that  did  appear,  at  least,  on  the 

-copy — --  can  ]you  read  those  next  two  ^nti^ies  aloud,  please? 

A/^  Beginning  with  just  to  the  ri^h^of  the  numbers? 

Q    Yes, 

A    Have  not  met  with  FBI  yet.   And  ^he^,  below  that, 

two  kind  of  subnotes  --  one,  busy  with  U.S .\ Attorney.   And 

then  it  looks  like  one  of  my  "and"  signs  —  and^  FBI  having 

management  training. 

Immediately  to  the  left  of /  "hak/'e  not,"  there 

that  a/ symbol? 

c'obablV  see  that  from 

tim6\to  time.   I  use  that  just  to  marj?^  I  gu^ss,  a  main 

^thought  "toi^somet 

Q    Okay. 
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A    There  may  not  be  a  lot  of  consistencfy]  in  that 
Q     And  did  this  refer  to  --  well,  withe^raw. 
Whn  hAd    nnt-  ypf  mpt  with  the  FBI? 


A    This  is  --  Don  Mackay  is  telling  me  tjhis,  that  he 

has  not  yet  met  with  the  FBI . I 

Okay.   Then  I  direct  your  attention  to  the  bottom  of 
ti\iy  same  page  484,  beginning  with  the  word  "Fletcher."   Do 
you~see  that? 

A    Yes,  sir. 

Q    Can  you  just  read  aloud  all  of  the  information  from 
Fletcher  to  the  bottom  of  page  484? 

A    Fletcher  was  solo  on  these  matters.   Fletcher  has 

f  subthoughts :   Two 
against 

it  is  stamped 


se  against 

solid  in  that 

elling  me  about 
he  is  simply 
case  against  Hale. 
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AUSA  Fletcher 


that  that  had 


I  think  that  is  his  assessment. 

Q    Okay.   And  what  was  your  understandinb  of  what  Don 
Mackay  was  communicating  by  the  statement  FXetcher  was  solo  on 
these  matters? 

A    What  he  was  telling  me  there  is  that 
ad   been  the  sole  case  attorney  on  this  matte 

Q    Okay.   Did  you  have  an  understanding 
some"  meaning  with  regard  to  supervisor?   Did  that  merely  refer 
to  the  fact  that  Mr.  Jackson  was  the  only  trial  attorney? 

A    I  think  it  was  the  latter,  that  he  was  the  only  one 
on  the  case. 

Q    Okay.   If  you  turn  to  00485,  about  a  third  of  the 
■way  down,  aoj  you  see  what  appears  to\be\Seth  Ward  underlined? 
Yes. 

Q    In  fact,  is  that  what  it  says 

A    Yes.   Seth  Ward. 

Q    Can  you  read  what  appear  to  be  thfe  t^o  points  to  the 
right  of  that? 

A    The  first  one  reads,  Fletcher  say^  isl  a  potential 
target;  and,  below  that,  Fletcher  said  Ward/ is  (father-in-law 
Hubbell. 

Q    Okay.   Thank  you. 

nderneath  that,  and  ijt'  is  abc^ut  four  lines  of 
handwrilTlrtui,  can  you  just  read  tJ«ft  aloud,  /please? 


Lot  were  to  be  done  by  February  28th;  not 
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likely  trial  date  because  one  defense  attorney  has  conflict. 
Q    The  very  bottom  entry  on  this  page  485,  it 

entry? 


appears  --  well,  why  don't  you  read  aloud  that 


A    The  one  beginning  --  it  looks  like  tejll?   Tell  Jerry 
mentioned  by  name  in  PR,  press  release,  putting  DM, 


Mackay,  in  by  name  also. 
Q    Who  did  Jerry  refer  to? 

A    I  think  he  is  referring  to  Jerry  MclWwell  there. 
Q    Okay.   Slightly  above  that  --  I  didn't  mean  to  take 
this  out  of  order  --  there  is  the  name  McDougal  underlined, 
and  that  didn't  refer  to  Mark  MacDougall,  did  it? 
A    No .   No . 

.ay.   That  is  a  ref erence^/£is^^  Jim  McDougal? 
^hat  is  right. 

Fletcher  says  is  a  manic  depre^siye. 
Yes. 
Mr.  Clark.   Okay.   Why  don't  we  t''^ke\  about  two 
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BY  MR.  CLARK: 


It  is  a  single-page  e-mail  that  bears  the  date 


I  am  going  to  show  you  now,  Mr.  Arterberry,  002262 


of  November  9th 


\pf/1993.   It  appears  that  this  is  an  e-mail  ^oi|  sent  after 
yipi\r  telephone  conversation  with  Mr.  Mackay;  13  that  correct? 
A    That  is  correct. 

Q    You  were  trying  to  be  somewhat  concise  and  to 
highlight  things  in  the  e-mail;  is  that  fair  to  say? 

A    Yes,  it  is  just  a  summary  of  a  telephone 
conversation. 

aay.   Now,  one  of  the  poicft^  the  third  from 
says  Mackay  has  had  initialXme^ing  with  House 
sel,  who  has  proposed  a  pretrial  disp,osivtion.   That  could 
5e  interpreted  two  different  ways.   One  wo\ild\be  that  Hale's 
lawyer  proposed  it  to  Mr.  Mackay;  the  other*,  could  be  that  he 
has  just  met  the  guy  who  has  proposed  it  to  soirteone  else.   Do 
you  recall  what  you  were  trying  to  say? 

A    No.   No,  I  don't,  and  I  am  not  sure  tnat  the  notes 
of  this  telephone  conversation  would  help  me  any  on  that. 
Q    Okay.   There  is  nothing  in  the/handwritten  notes 
indicates  that  Mackay  personally/met  Hal/e '  s  lawyer,  is 

/double-check  it  just 


1903 


52 


1  to  make  sure. 

2  Q    Oh,  sure,  sure.   I  am  not  trying  to/ trip  you  up. 

3     A     No,  no.   The  closest  I  can  find  tcx^iti  I  guess  is  on 

I 

4  \   page  1  where  I  say  Don  Mackay  will,  and  I  am  stlill  struggling 

5  \  with  that  word,  but  cannot  respond  until  familiar.   I  think 

6  \th^t  refers  to  Mackay 's  intention  to  talk  toXHcile's  counsel, 

7  ahci  I  may  have  gotten  confirmation  from  him  about  that,  and  I 

8  tyi^ed  the  e-mail;  that  is  the  best  I  can  do  on  that. 

9  Q    For  the  record,  you  were  referring  to  page  000482? 

10  A    Yes,  that  is  right. 

11  Q    I  will  show  you  next  two  pages  consisting  of  a 

12  facsimile  transmission  sheet,  and  then  attachment,  and  these 
13, boar  Lhfci  BdTjes  stamp  numbers  of  JDA  <J00^77  and  -78.   Is  that 

14  \   somethpT^  that  you  recall  seeing  at  abb^jt^^he  time  that  it  was 

15  /   apparently  transmitted,  November  9th  of 

16  /   /    A    Yes,  sir. 

17  /  /      Q    Okay.   Now  the  transini. .ion  sheet\  indicates  that  it 
18/  /  is  being  sent  from  Mr.  Mackay  in  Little  Rock  tol  you,  and  the 
19|     attachment  is  a  draft  press  release  that  is  |on  the  letterhead 
201  \  of  the  Department  of  Justice  Office  of  Public  Aif fairs.   Do  you 

21  \   \know,  either  from  looking  at  this  or  independei^tly,  whether 

22  \    rhis  had  been  transmitted  to  Mr.  Mackay  /n  Little  Rock  prior 
2  3  \   to\< 

24  \     A  ^~^~-i  believe  it  had  been^tfansmittecj/ from  public 

25  affairs  to  Don  Mackay  and,  in  turn,  Don  Mackay  was  sending  it 
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to  me.  n 

Q     Do  you  recall  why  you  got  involved  in  this? 

A I  think  simply  because,  as  the  super\'isor.  I  think 

Don  Mackay  --  and  I  think  this  was  something  t^lat  was  being 
coordinated  by  Public  Affairs  with  Mackay,  with  the  United 

es  attorney's  office,  with  the  U.S.  attoitney  herself,  so 
t)»is  was  probably  one  of  the  faster  ways  of  gipt.ting  me  the 
finTshed  product  simply  so  I  would  know  what  is  going  out  on 
the  matter. 

Q    Okay.   And  if  you  look  at  the  second  page, 
JDA  000178,  there  are  two  distinct  fax  lines  at  the  top  of  the 
document.   Did  you  forward  this  document  or  have  it  forwarded 
tu  Pi 

A/-^^^  I  don't  believe  so.   In  fact\  l\/as  reading  it  just 
thjr' opposite  way.   I  was  reading  that  as  \thd\  fax  line  when 
ublic  Affairs  faxed  it  to  the  U.S.  attornfey'k  office,  but  -- 

Q    We] 

A    Th€ 

Mr.  Sqro .   For  the  record,  would  it  have  anything  to  do 


nee,  but  even 

Well,  clocks  c^MT^be  a  coupde  minutes  off. 
That  is  true.   Then  t)<ere  is  another  line 
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at  the  bottom. 

Mr.  Clark.   Which  would  be  an  earlier  ti|h4? 

The  Witnps.q. Yes. 

BY  MR.    CLARK: 

Okay.   So  you  are  just  not  sure? 
I  am  not  sure,  no,  sir. 
Q    Let  me  show  you  a  single  page  of  hahdwritten  notes, 
The^Bates  stamp  number  is  JDA  000170,  and  do  you  recognize  the 
handwriting  on  this  page  of  notes? 
A    Yes,  sir,  that  is  mine. 

Q    Okay.   Now,  this  does  not  bear  any  particular  date. 
Is  that  accurate? 

^at  is  right. 
Okay.   The  first  entry  appeaf^  to  be  fast-paced  day? 
Yes. 

Can  you  just  read  aloud  the  next 
A    Yes.   USA,  United  States  attorney^  upset  with 
treatment  received  from  main  DOJ. 

Q    Okay.   And  underneath  that? 

hs  under 


is  that 
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Article  should  have  left  earlier 
Okay.   Is  there  a  -- 

There  is  a  word  again  I  am  stymied^by 
Between  article  and  should  have? 

And  should  have,  yes. 

Q  Okay.  Did  you  report  to  anyone  tha^  Ms.  Casey  was 
making  comments  about  her  treatment  by  partici^lar  persons  in 
theMDepartment? 

A    I  don't  have  a  specific  recollection,  and  I  did,  but 
I  am  pretty  sure  in  the  ordinary  course  of  reporting  on  the 
day's  events  I  would  have  imagined  whatever  Mackay  told  me. 

Q    Okay.   Do  you  recall  whether  you  were  surprised  that 
ey  wa^  making  remarks  of  such  <naC4Jre  to  Mr.  Mackay? 
I  don't  think  I  was  surpriseoV  nc 
Q    Did  you  have  any  understanding  p^ri^r  to  this 
elephone  call  with  Mr.  Mackay  of  any  circiifnst^^nces  that  might 
have  contributed  to  Ms.  Casey's  statements  t^o  Mp.  Mackay  on 
this  occasion? 

A    You  are  going  to  have  to  repeat  th^t. 
Q    Okay.   Prior  to  this  conversation /witm  Mr.  Mackay, 
yere  you  aware  of  any  circumstances  that  m^iy  haye  contributed 
ois,  been  part  of  the  circumstances  that  M9'.  Cas0y  was 
complaining  about? 

A   ^"-L^had  an  impressic 
Q    Okay.   What  was 
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A    That  the  circumstances  that  --  this  had  been  this 

fl 
subject  of  debate,  and  that  the  office  was,  I/g)jess,  less  than 

thrilled  about  giving  up  the  case. 


m  some  sort 

also  just  the  previous,  the  t^op  portion  of 
:es ,  too,  I  think  it  must  be  tlie  day 
>s  release. 
3o  November  10th  of  1993/? 

to  me  roughly,  yesy 
Now,  at  the  very--lJottom  wheT're  it  appears,  one 
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A    That  is  correct. 

Q    Okay.   Can  you  read  aloud  what  appe^ris  on  the  page 
underneath  this?   I  recognize  it  is  a  copy. 

A    One  big  concern,  LR,  Little  Rock,  pader,  it  looks 
like  it  is  may  --  it  could  be  I  am  just  misstated  there 

references  to  Congress,  I  think,  congressional  committee, 
e  --  I  can't  read  that  next. 
Q    The  last  word? 
A    Yes. 
Q    And  then  -- 

A    Hale's  lawyer  orchestrating  this. 

Q    Okay.   Now  orchestrating  this,  can  you  tell  whether 

cterization? 
tion. 
what  was  your  under^ariding  of  what  he 

ersation? 
a  prosecutor's 
ceeding;  that 
ome  comdlicated  if  there 
ommittees  that  are  doing/parallel 

er  might  have 
peaking  to 

ng  his  client 
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might  be  available. 

Q    Do  you  recall  if  you  had  any  follow  +  vip  conversation 
with  Mr.  Mackay  about  this  in  terms  of  strategy^  or  process? 

A    I  don't  recall  any  specific  conversaqions,  but  I 
think  that  there  was  an  awareness,  and  therefore,  I  think  we 

,  probably  had  other  times  when  we  discussed  the 
p&Sisibility  that  there  could  be  complications!  that  is  that 
thrs  case  could  see  people  come  in,  like  different  agencies  or 
organizations  become  interested  in  it,  and  we  simply  had  to 
focus  on  our  job  and  we  would  have  to  meet  those  as  they 
arose. 

Q    Okay.   I  am  going  to  show  you  next  a  three-page 
|d  this  document  bears  a  ^at\s  stamp  of 
948  through  and  including  -950v^  >>hat  I  would  —  you 
certainly  read  it  all.   I  would  refe\yd^a  particularly  to 
he  second  page.   It  refers  to  a  meeting,  ^nd\you  are  listed 
as  a  person  who  attended  the  meeting. 

A    Did  you  want  me  just  to  focus  on  tihe 
Q    Well,  I  would  like  you  to  read  th^  pa{ 
first  question  will  be  whether  you  recall  tj* 
discuss  the  circumstances  that  are  reflect^ 
randum. 

uld  we  go  off  the  r*r6ord. 
sion  off  the  r^etSrd.] 
CLARK: 
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Q    Mr.  Arterberry,  having  had  a  chance  [to  look  at  the 
memorandum,  my  first  question  is  whether  you  lecall  attending 
a  meeting  such  as  the  one  that  is  reflected^Jfn  the 
memorandum. 

A    Yes,  sir,  I  do. 

Q    Okay.   Was  the  issue  of  communicat\on|s  between  the 
D^p>^rtment  of  Justice  and  the  White  House  --  4s  a  general 
matter  and  without  being  specific,  was  that  dis'cussed  at  that 
meeting  or  shortly  thereafter? 

A    I  am  not  sure  that  I  understand  the  question. 

Q    Okay.   Was  there  an  expression  of  concern  at  that 
meeting  about  information  concerning  the  Hale  investigation  or 
uaranty  investigation  b^nn  communicated  to  the 
e  from  the  Department  or  frorhyan^  investigatory 
cy? 

I  think  the  answer  to  that  quest\on\is,  no,  but  I 

\  \ 
think  I  need  to  explain  that  my  recollection  iS  that  the  focus 

was  on  this  meeting  was  on  the  SBA  documents^  anp  ensuring  that 

we  had  all  of  those  documents. 

n  ih  or  about 

dures  to  ensure 

the  Wnite  House  that 

am  not  c/ear  about  in  this 
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ment,  and  by 
Was  there 


Q    Okay.   By  the  people  within  the  Depai 
that,  I  am  including  the  FBI,  the  investigators 
any  discussion  within  the  Department  of  takipg  iny  efforts  to 
ensure  that  information  from  the  investigators  was  not  being 
communicated  to  the  White  House? 


I  don't  remember  that  there  was  anything  special 
was  communicated  either  to  our  attorneys  p::  to  the  FBI 
that;  and  I  say  that  because,  as  a  matter  of  course,  we 
don't  communicate  about  our  investigations  to  anybody  except 
directly  through  --  up  through  the  lines  within  the  Criminal 
Division.   So  there  would  be,  I  think,  no  reason  to  tell 
either  a  line  attorney  or  the  FBI  that  they  should  not  be 
tLlnm  about  the  investigation(^oh±side  those  lines, 
remember  that  there  was  any  ^  that  that  was 
repeated  to  anybody.   It  was  NusN:  standard, 
jrtainly  in  your  experience  theB,®  l\ave  been 
where  assistants  have  been  remincied  \of  standard 

That  is  right. 

uch  things  as  press  inquiri/es  ^nd  what  can 


right.   And  there  may  have  been,  out  of  an 
ion,  there  may  have  b«ren  such  reminders  to 
't  have  --at  th>s  point,  I^ have  no 


we  either  reminded  or  einphasized  to  any  of 
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our  case  attorneys  or  agents  that  they  should  not  have  such 
contacts . 

We  are  talking  about  noninvestigative  -y  sjj 


imply 


communicating  information?   That  is  what  you  ar)e  talking 
about?   You  are  not  talking  about  investigative  steps;  you  are 
king  about  simply  reporting  to  people  whafc.  is  going  on? 

Q    Yes.   And  was  there  --  at  the  .time  yolu  learned  of 
the^incident  that  was  reflected  in  that  memoraWdum,  was  that 
the  first  knowledge  that  you  had  that  the  White  House  was 
taking  some  proactive  steps  to  acquire  information  concerning 
this  investigation? 

A    I  believe  that  is  right. 

Q Boi  you  recall  whether  ther^v^s  any  discussion  or 


did  you,.,p^ticipate  in  any  discussion  within  the  Department 
aboiit  whether  steps  needed  to  be  taken  tOv^  address  that 
rircumstance? 

A    When  you  say  "that  circumstance, "\ar^  you  referring 
to  -- 

Q    That  the  White  House  was  making  iniquities. 
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A    To  whom? 

Q     Either  to  people  within  the  Departm^njt  or  to  people 
who  might  be  on  the  White  House  staff. 


A    I  don't  have  --no,  I  don't  remember  that  there  was 
an  effort  to  communicate  reminders  or  notice  on  what  have  you 


either  of  those  groups. 

Q    Okay.   To  your  knowledge,  was  the  situation  that  is 
refv^ected  in  the  memorandum,  was  that  informatyon  conveyed  to 
anyone  up  the  chain  of  command  inside  the  Department? 
A    I  don't  remember  that  it  was. 

Q    Did  you  have  any  conversations  with  anyone  in  the 
White  House  Counsel's  office  in  the  period  between  November  of 
ime  that  Special  Counse-INFiske  took  over  the 


not. 

meant  specifically  that  re^at"^d  to  either  the 

Madison  investigation, 
didn't. 

To  your  knowledge,  did  anybody  else  in  the 
stice  have  any  communication  that  related 
the  Hale  prosecution  or  th^  Macyison 
in  that  same  time  period? 

communication,"  are  you  ^jils cussing  that  from 
steps? 

— I  dgrf^t  mean  a  Department  investigation 
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into  the  White  House;  I  mean  a  communication  to  discuss  ground 
rules,  let's  say.  / 

A Right.   I  am  not  aware  of  any  comnyanijcations . 

Q    Okay.   Let  me  show  you  the  first  page  of  a  multipage 
memorandum  that  has  been  produced  to  us  in  redacted  form, 
\pi^l75.   I  will  state  that  we  have  got  --  weNreceived  just 
y^^terday  a  less  redacted  form  of  the  document,  but  my 
qu^tion  does  not  depend  on  that. 

My  question,  Mr.  Arterberry,  is  that  from  the  face  of 
this  memorandum,  it  appears  that  it  is  addressed  to  both  you 
and  Mr.  Carver;  and  my  question  is,  was  that  the  typical 
procedure  during  the  period  from  November  until  Mr.  Fiske 
jnsibility  for  the  matte:^ 
I  think  this  was  typical  for\^  t^me,  and  then  --  and 
Jn '  t  know  whether  the  memos  reflect  ity  o£v  not  --  at  some 
l^oint,  and  I  think  it  was  in  December,  Alah  -\  Alan  Carver,  I 
think,  essentially  became  the  supervising  d^pu^y  for  the 
investigation,  and  I  think  there  may  be,  altihou^gh  I  can't 
remember  now,  there  may  be  memoi 
members  that  would  simply  be  adc 
both  of  us. 

Q    Okay.   In  other  words,  he  becanre  the/ir  primary 
at  a  c€ 

right,  and  reaj,iy  becan"?  Jthe   supervising 
nvestiga 


ial  team 

is  opposed  to 
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Meeting  re  Little  Rock  recusal,  LRNre:usal;  and 


idwritten  notes 


Q    Okay.   I  show  you  next  one  page  of  hf 
000354;  and  is  this  in  your  handwriting? 

A    Yes,  it  is. 

Q    Okay.   And  it  is  a  brief  note.   Why  dbn ' t  you  please 
read  all  of  it  aloud. 


that  would  be 
is  Jerry 


beneath  that  I  have  with  slash  and  then  AAG  -- 
Assistant  Attorney  General  Jo  Ann  Harris  --  G^ 
McDowell,  and  others;  and  my  memory  is  that  the  others 
included,  in  addition  to  me,  Alan  Carver,  and  I  think  the 
members  of  the  trial  team.   I  believe  Donald  Mackay,  Jim  Nixon 
and  Dwight  Bostwick  were  there. 

%- Okuy.      And  can  you  read  th^  t^xt? 

A  ^^"And  the  date  on  that  is  ll-3&<-9X   The  text,  need 
coB^  of  Hale  indictment  to  AAG.   I  think  ^heht  is  probably 

at  is  more  a  note  to  me  to  send  a  copy  o^  the  Hale 
indictment  over  to  the  Assistant  Attorney  G^nei^al  who 
expressed  an  interest  in  having  one. 

Q    I  think  you  said  first,  need,  but 


is  it  possibly 


send? 


Oh,  I  am  sorry,  send  --  send  cop) 

Okay.   Then  underneath  that' 
A    Hill  interest,  and  then  beneath  tha^,  I  think  that 
is  Congi^s^sman  LaFalce,  and  I  heU^e   that  Ke  headed  the  Small 
Easiness  Administration  Subcommittee;  and/Congressman 
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Qonzalez,  House  Banking  Committee;  and  then  beneath  that  it 
may  be  Senate  Banking  Committee,  it  may  have  bjei»n  some 
indication  of  interest  there. 

Okay.   To  the  immediate  right  of  LaFalce,  Small 
Business  Administration  or.  Committee,  there  are  two  words  that 
?ear . 

A    Next  to  SBA,  I  think  that  is  record  \r^view;  I  think 
thatA is  what  that  is. 

Q    Okay.   Does  that  refer  to  the  request  that  Senator 
LaFalce  had  that  is  referenced  in  the  FBI  memorandum? 
Ms.  Garcia.   It  is  Congressman  LaFalce. 
Mr.  Clark.   Congressman  LaFalce.   I  will  refer  to  page 
X348> — if  you  would  look  at  the  thi,^^\full  paragraph. 
The^^^^tness .   I  think  that  is  riglH-\l  think  that  is  one 
and/the  same  inquiry. 

BY  MR.  CLARK: 
Q    Was  the  sole  purpose  of  the  meeting  <i(n  November  30th 
to  discuss  the  recusal  aspect  of  the  easel 

A    No.   My  recollection  of  the  meeting  w^s  simply  to 
i   Assistant  Attorney 
\November 
tt 


ilate 


on  --  this  was 
not/ yet  been  in 
ri^presented  a 


significant  matter  wi 
\that  we^hAd  a  major  c 
,was  not  a  run 


ion,  it  is  something 
ommitment  of^^p^ople  to  At;    and  certainly 
-mm  investigatiotr.   This  was  a  chance 
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to  bring  her  up  to  date  on  what  had  transpired^so  far,  what  we 
had  found  and  what  our  progress  was . 

Q    Okay.   In  other  words,  you  are  sayiiigj  that  there  may 


have  been  other  aspects  of  the  case  that  were  djiscussed  that 
aren't  reflected  on  this  page  of  paper? 


A    Yes.   I  think  these  notes  were  mors  things  that  I 
r'tedorded  that  I  thought  I  had  to  do,  or  that  had  to  --  just 
poiAts  of  interest  to  me.   It  was  not  a  record-'of  the  meeting. 
Q    Okay.   Who  convened  the  meeting;  do  you  recall? 
A    I  think  the  Assistant  Attorney  General  had  asked  for 
a  meeting  with  us. 

Q    Okay.   And  is  there  a  reason  why  the  Hill  interest 
was  of  ini-oT-ogi-  to  you^ 

A  ^,--''?e s .   I  think  in  line  with  w'hatXl  said  a  few  minutes 
ago/Vhen  we  were  looking  at  one  of  Don  M\ckXy's  notes,  it  is 
jamply  a  prosecutor's  interest  in  what  par^ll^l  lines  of 
inquiry,  how  they  might  affect  our  own  investigation,  whether 
we  can  anticipate  complications  or  not. 

Q    Okay.   Was  it  a  similar  concern  thjat  Underlay  the 
various  discussions  about 
organizatj 

that  is  a  fair  statement.   Ajiy  time  an 
ongoing,  I  think  that/the  inirestigative  team 
:imate  and  overriding  irifeerest  in /trying  to  protect 
ny  publrtg^isclosure  carl'  prejudice  not  only 


:e  being   lodged 
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the  inquiry,  but  can  also  unfairly  prejudice  pe 
no  complicity  in  it.   So  I  think  that  is  fair/- 

statement . ^ 

Q    Showing  you  now  two  additional  pages 


ople  who  have 
a  fair 

of  notes.  Bates 


stamped  000352  and  -353,  try  to  save  a  little  t|it  of  time.   Is 
tffair  to  say  that  these  are  your  handwritten  notes  as  well? 
A    Yes,  sir. 

Q    Okay.   And  this  reflects  a  telephone  conversation 
with  Mr.  Mackay  on  December  1st  of  1993;  is  that  fair? 
A    Yes,  that  is  correct. 

Q    Now,  point  number  two  on  the  first  page,  000352,  can 
you  just  read  what  the  entry  is  for  point  number  two. 

o  calls  to  Coleman,  and  i  ^ink  that  is,  has  not 
return^d^  so  I  think  that  has  referencV  tCK  the  defense 
t^orney. 

Q    Okay.   So  that  would  indicate  th"^t  ^r.  Mackay  had 
been  trying  to  communicate  with  Mr.  Coleman\^  tnat  is  how  you 
would  interpret  that? 

Correct.   Yes,  that  is  right.   Anc^  he  has  --  his  two 
i   not  been  returned. 

Okay.   Actually  let  me  go  back  aJ  Utile   bit. 
Ly  above  that  there  are  about  e/ght  l/ines  beginning 
appears  to  be  Chief  Judge. /Can  yoy^  just  read  that 
iloud,  Chat  section,  pleasel 

Lng  with  item  number  one^  met  with  Chief 
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Judge? 

Q    No.   About  halfway  down  the  page. 

A    Chief  Judge  asked  whether  defendairf.^  Would  be 
involved,  Don  Mackay  said,  yes,  Chief  Judge  said  could  not 
discuss  ex  parte,  said  could  discuss  only  with  counsel  present 


ncj  on  the  record. 

Q    Okay.   And  does  that  refer  to  the  nd^t^s  that  appear 
abo"^  that  on  the  page? 

A    It  does.   These  are  subparagraphs  to  that  heading 
that  begins,  Don  Mackay  asked  for  separate  grand  jury. 

Q    Okay.   The  third  point  on  the  first  page,  can  you 
just  read  that  aloud,  please? 

€eil  U.S.  attorney  and  reacJ^lj^AM,  United  States 
Attorney>^  Manual,  it  looks  like  re  revise 

Q    Okay.   Then  it  appears  possibly^  the  top  two  lines  on 
\e   second  page,  -353  might  relate  to  that\thi.rd  point? 

A    Yes.   Writing  letter  to  judge,  she  will  do  letter. 
I  think  that  is  referring  to  the  United  Statles  Attorney. 
Q    Okay.   This  particular  point,  who  lis  to  call 


Ms.  Casey; 


I  am  not  sure. 


Do  you  recall  what  had  prompted/this/ portion  of  the 


conNnersation? 


I  don't, 


If  you 


second  page, /point  number  four? 
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A    Yes.  r- 

Q    To  summarize  it  just  briefly,  it  apoe »rs  to  be  a 

discussion  about  investigative  resources  thay  may  be  committed 

by  the  Federal  Bureau  of  Investigation. 
A    That  is  correct. 


Q  Was  there  a  --  in  your  view  at  thac\tlme,  a  problem 
w^h  the  amount  of  resources  that  the  Bureau  h^q  committed  to 
the9«  investigations? 

A    I  think  the  answer  is  yes;  and  then  I  would  qualify 
it,  whether  you  want  to  call  it  a  problem,  or  simply  we 
recognized  the  need  that  we  wanted  to  have  more  investigative 
resources  placed  on  the  investigation.   Now,  you  are  often 
that  prosecutors  who  ai?6  Xnvolved  in 
ions  never  have  enough  resoufcesXas  far  as  they  are 
orve^rned.   But  we  thought  this  warranted^  betef  ing  up,  and  that 
yk   exactly  what  Mackay  was  going  about  doin^g,\like  a  good 
investigative  prosecutor. 

Q    Sure.   And  did  you  communicate  that  t^  anyone  at  the 
Bureau  personally? 

ai^d  I  talked 
g  discussion 
think,  with  FBI 

me  ask  you  a 
tuation  in 
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which  a  defendant  contacted  a  representative 


during  this  period  between  November  and  Januaf^ 
A    Yes,  I  do. 


f  ' 


he  government 


Okay.   What  do  you  recall  about  that 


As  I  remember  it,  I  think  Hale  callec  the  case 


situation? 


nt.  Special  Agent  Irons,  and  wanted  to  dis^ctss  this 
s\A(Uation;  and  I  think  referred  to,  as  his  attc  rney  as  --  may 
ha^>^  not  had  his  interests  --  some  dissatisfaction  with  his 
attorney  and  therefore  wanted  to  talk  directly  with  Irons. 

Q    Okay.   Let  me  show  you  one  page  of  notes.   We 
reduced  this,  but  the  Bates  stamp  number  on  the  copy  that  we 
got  was  cut  off,  so  I  apologize.   I  will  identify  it  as 

notes  which,  based  on  pr^r\documents ,  appears  to 
r  handwriting.   It  says,  telcap  Wfth  Mackay,  and  it 
fs  the  date  of  December  14,  1993. 

And  what  I  would  like  is  to  direct  yo\ir  attention  to  the 
first  point  of  discussion,  beginning  with  SlpA  Irons,  and  it 

llects  what  vfe  v^ere  just 


d  it  looks 
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time  was  that 


th  his  lawyer's 


Q  And  your  understanding  of  that  at  tht 
Mr.  Hale  was  expressing  some  dissatisfaction  vji 
representation  of  him? 

That  is  right. 

Okay.   Based  on  this  conversation  and  based  on 
|!r/Mackay's  earlier  communication  that  he  h^l  nade  a  couple 

ittempts  to  reach  Mr.  Coleman,  who  was  not  Irsturning  his 
ca!^,  did  you  have  some  concern  about  the  relat 
Mr.  Hale  and  his  lawyer  at  about  December  14th  of  1993? 

A    I  don't  remember  having  any  significant  concern 
about  that.   My  concern  was  more  in  the  direction  of  the  fact 
of  the  communication. 

ly.   And  that  is  somethir)4Hhat  should  not  have 
occurred-r^correct? 

A    That  is  something  we  would  pre^r\iot  to  have  occur 
Imply  because  of  the  difficulties  it  can  hjauke  for  the 
'attorneys,  for  the  government  attorneys  in  ihe\case. 
Q    Sure. 

A    And  the  disciplinary  rules  that  vajriov^s  State  bars 
will  have  in  place  now. 

An  attorney  is  not  supposed  to  cgfcmun^cate  with  a 
id   party;  is  that  correct? 
That  is  right. 

about  the  time  of  thj^conversation  with 
Mackay  did  y^u"  have  afiyconversation  v/ith  Mr.  Mackay  about 
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the  need  to  communicate  with  Mr.  Coleman  to  assess 


Mr.  Coleman's  view  of  his  representation  of  Mr 


Hale? 


No,  I  don't  remember  that  there  was/  any,  that  I 


asked  Mr.  Mackay  or  anyone  else  to  take  any  special  steps 
along  those  lines.   What  I  remember  is,  insteac;,  again  the 


ommuni cat ions? 


t  of  the  communication  and  our  concern  that  we  make  sure 
t  the  agents  be  reminded  that  --  \ 

Q    That  they  shouldn't  engage  in  those' 

A    Exactly.   If  they  get  those  calls,  they  just  decline 
to  take  them. 

Q    Okay.   Do  you  know  whether  Mr.  Mackay  had  a 
communication  with  Mr.  Coleman  to  say,  in  substance,  look, 
your  guy  tried  to  call  the  FBI  agent^/^nd  he  was  complaining 
about  yoj. 

A    I  can't  remember  whether  he  di\l  o^r  not. 

Mr.  Sqro.   Could  I  take  two  minutes  l\ere,? 

Mr.  Clark.   Sure. 

[Recess . 
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BY  MR.  CLARK: 

I  am  going  to  show  you  --  and  again  jtliis  doesn't 


a  photocopy  of  a  telephone  message  slip. 

Actually,  I  will  correct  myself.   It  does  bear  a  Bates 


p  number,  JDA  000019,  and  as  I  said,  itl^  <i   telephone 
age  slip  bearing  a  date  of  December  20th  af  1993.   This 
ref\^cts  that  Steve  Irons,  the  FBI  agent  In  Little  Rock,  has 
called  you,  and  he  has  returned  a  call  from  you. 

Do  you  know  what  you  were  calling  Mr.  Irons  about?   I 
realize  it  was  a  long  time  ago. 

A    No,  I  don't.   It  would  just  be  speculation  on  my 
art. 

is  is  dated  six  days  a fterXyoiiy learned  that 
Mr. /Irons  had  been  called  by  David  Hale.  \  Does  that  bit  of 

formation  help  to  refresh  your  recollectionXas  to  the 
purpose  of  your  calling  Mr.  Irons  on  the  20tih  of  December? 

A    No.   You  mean,  in  terms  of  my  perhaps \ reminding  him 
of  our  policy  that  we  not  deal  directly  withi the  -- 

Q    Or  attempting  to  elicit  further  facets 
it  in  any  way  related  to  that  incident? 

A    No.   I  say  no  because  I  would  have  le^ft  that  to  the 
tri"^.  team.   I  think  that  was  their  role  and  Responsibility. 
I  am  juS<.  not  sure  why  I  would  hav^^alled. 

Q    Were  tRgie  uLher-occasions  whenyyou  called  Mr.  Irons 


from  him. 


Was 
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that  you  can  remember? 

A    I  think  we  had  a 
in  my  mind.   I  don't  remembe 


few  conversations  J 
er  the  subject  mart 


None  stick  out 
iter  of  any  of 
them,  but  I  think  they  were  very  infrequent,  acain,  because 
the  relationship  primarily  was  case  agent  with  case  attorney. 

Q    Just  give  me  one  second.  \ 

Mr.  Arterberry,  in  the  period  between  November  of  1993 
ancJ-'the  time  when  Special  Counsel  Fiske  took  over  the  matter, 
did  you  have  any  conversations  with  any  member  of  the  trial 
team  concerning  whether  the  trial  date  in  the  Hale  matter 
should  be  --  whether  the  government  should  seek  to  delay  that 
trial  date  for  any  reason? 

ft    indon't  remember  any  conversations  that  focused  on 
seeking-^o  delay  the  trial. 

Q    Okay.   Were  there  any  conversa^orts  that  you  had 
;ith  any  members  of  the  trial  team  concern\ng\the  level  of 
itiny  that  any  proffer  tendered  by  Mr.  Hble\ should  be 


Clinton  and 
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Q  Did  you  at  any  time  have  any  conversation  with 
Mr.  Mackay  or  one  of  the  other  members  of  the / trial  team 
stating  in  words  or  substance  that  they  should 


caution  than  they  might  ordinarily  exercise  in 
information  that  Mr.  Hale  might  tender,  due  to 


exercise  more 
assessing  any 
the  status  of 


ythp  people  about  whom  he  might  supply  information? 

A    I  don't  remember  anything  along  those  lines;  and  by 
th^way  you  phrased  the  question,  that  they  s) 
caution,  I  think  we  viewed  one  way  to  move  the  case  along  -- 
Hale  was  the  person  who  said  he  had  information.   We  thought 
if  he  had  an  indictment,  we  would  give  him  certainly  every 
opportunity  in  resolving  his  problems  by  providing  that 
then  we  should  follow  tKab,  to  the  end. 
don't  remember  any  conversa\ioi\S  impressing  the 
attorneys  with  using  caution  or  anything\pt)\er  than  just,  I 
.hink  --  I  can't  even  remember  talking  to  peotale,  to  the  trial 
team  about  ensuring  that  --  as  with  all  investigations,  that 
they  guard  the  confidentiality  of  the  invest 
was  more  sensitive  than  others,  but  --  in  a] 
they  are  under  obligation  to  protect  6(e)  a/ 
investigation  as  nonpublic,  but  I  don't  re^ 
i^out  focusing  on  a  proffer. 

Q    Okay.   My  question  was  just/a  Ij 
and  it  >wis  probably  phrased  poorj 


tiemb( 


^tion,  this  one 
ivestigations 
treat  the 
fr  anything 


Lttl/e  bit  different. 


In  your  experience  as  a  trial  attorney,  you  have  had 
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occasion  to  deal  with  people  who  sought  to  supffily  information 
to  the  government  in  return  for  a  considerati^r  at  the  time  of 
sentencing? ^ 


A    Yes. 

Q    In  the  situations  you  had  personal  dealings  with, 
you  or  the  investigators  that  worked  for  ycu  or  with  you 
rtake  efforts  to  corroborate  information  that  was  being 
suf^lied  by  persons  looking  to  benefit  themselves? 
A    We  would  do  that  as  a  matter  of  course. 
Q    Okay.   My  question  was,  was  there  any  conversation 
with  any  member  of  the  trial  team  about  the  need  to  acquire 
more  substantial  corroboration  for  information  based  on  the 
pie  about  whom  the  f^nnsirmation  was  being 
be  supplied? 
remember  such  a  convers^^ 
And  did  you  have  any  personal  communications 
during  the  period  during  which  you  were  involved  with  the 
potential  takeover,  through  the  time  --  takaovep  by  the  Fraud 
Section,  so  from  the  initial  conversation  wiJt 
through  the  period  when  Special  Counsel  Fiske  tbok  over  the 
matter  with  Mr.  Hubbell,  where  he  either  was  asking  questions 
that  or  you  inadvertently  made  som^^  comn^nt  about  the 

Hubbell? 
s  presence. 


th  Mr.  Carver 
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No. 


I  don't  think  I  ever  met 


Hubbell. 


Okay.   Thanks  very  much  for  now.   Tnat  is  all  that  I 


have. 


The  reference 


The  Witness .   Okay.   In  looking  through  tqese  documents, 
if  I  may  -- 

Mr.  Clark.   If  there  is  anything  you  warit  to  clarify,  go 
rX4ht  ahead.  \ 

The  Witness ■   I  think  it  would  be  helpful, 
in  JDA  000042,  the  December  1,  1993  notes  of  the  conversation 
with  Mackay,  those  --  number  three  suggests  that  that  is 
something  for  me  to  do,  to  call  the  United  States  attorney.   I 
think  I  stated  earlier  that  I  didn't  remember  ever  talking  to 

well  have  called  her  ahouK  this.   I  don't  have 
of  it,  but  that  is  certa^n^  a  strong 

CLARK 

A    You  also  asked  me  whether  I  had  re 
MacDougall  memo.   I  don't  remember  ever  hav^ 
,  but  I  think  I  later  --  and  perhaps  it 
took  over  the  recusal;  I  think  a  copy^ 
r   because  it  related 
have  some  infc 
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But  I  took  your  question  to  be  one  more  review  of  signing 
off  or  having  something  to  do  with  it  before  i/t  went  out. 

Q    Okay.   Actually,  I  did  mean  the  more  ijeneral,  did 

you  have  the  opportunity  to  read  through  it?    j 

A    At  some  point,  I  think  I  did  see  it  and  read  it. 


If,  in  1993,  you  did  in  fact  read  i\. 


did  you  at  any 


t  pass  the  memorandum  on  to  any  member  of  the  trial  team? 
A    I  might  have,  but  I  don't  remember  doing  that. 
Q    Okay.   Was  there  ever  a  conversation  that  you  had 
with  any  member  of  the  trial  team  to  possibly  go  back  and  look 
at  the  original  referral  in  light  of  this  new  information  that 
was  being  developed  from  the  Hale  investigation? 

think  the  answer  to  that  Question  is,  we  were 
ft  all  the  referrals  once  we  toisk  Q,ver  the  recusal, 
^I  think  that  those,  we  were  not  doingXth^  Hale  prosecution 
/n  a  vacuum.   It  certainly  was  related,  anovwev  would  look  at 
the  entire  picture,  and  I  was  simply  trying  \to  Artificially 
separate  them. 

Q    Sure.   Do  you  have  a  specific  reco).ledtion  of  a 

lion  with  any  member  of  th^  trjial  team,  in 
this  earlier  matter  and  Earlier,  you  know, 
lin  conclusion,  but  mavb^  we  should  take  a 


recall  the 
hy  is  that  this 


I  think 
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n 


matter  was  never  in  the  Fraud  Section.   It  had. 
Fraud  Section  before,  and  I  don't  take  MacDouga 
and  I  would  not 


ot  been  in  the 
11 's  memo  as  -- 
when  I  did  receive  it,  I  ybuld  not  have 


taken  that  as  some  action  on  a  matter. 

We  didn't  have  a  matter  to  take  any  action 
hV  I  don't  think  I  would  have  said,  let's  t^e 


on,  so  that  is 
another  look 


t.   As  far  as  I  was  concerned,  we  were  taking  our  first 
looHt^  at  it  because  it  was  the  first  time  we  haa  it  within  the 
section. 

Q    Okay.   To  your  knowledge,  did  anybody  communicate  to 
anyone  on  the  trial  team  that  the  first  referral  was  not  worth 
reviewing,  or  had  been  found  to  have  no  merit,  or  anything 
flinng  thoae  lines? 

A  ^-"'You  are  saying,  did  anyone  iiV  th^  Fraud  Section 
coniirtunicate  that  to  the  trial  team? 

Q    Yes.   To  your  knowledge. 

A    Not  to  iny  knowledge. 


Q    In  your  view,  would  it  have  been 
looked  at  the  matters  referred  to 
time  that  the  matter  was  assumed 

A    I  think  you  would  have 


Let  me  as 
rience,  had 


al  to  have 
the  firjst  Referral  at  the 
ction? 
again.   You 


from  previous 
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in  prosecutions  was  used  in  the  course  of  a  l^er 
investigation  to  assist  in  the  development  of/  the  later 

investigation? ^ 

That  is  a  pretty  broad  question. 
Is  that  something  that  you  woul(j  -- 
Yes,  as  a  matter  of  fact,  I  have  b^n  involved  in 
c^s^s  that  did  benefit  or  did  take  into  account  information 
that  had  been  developed  elsewhere  that  might  not  have 
culminated  in  prosecution. 

Q  Okay.  So  it  would  not  be  beyond  the  pale  for 
situations  to  develop  where  some  information  that  had  resulted 
in  a  dead  end  at  one  point  in  time  later  on  became  significant 
elcause  of  other  informati^  developed  through  some 
burce? 
A  I  think  that  is  right.  I  think\ often  --  and  I  am 
ot  talking  about  the  MacDougall  memo  because\l  don't  see  that 
as  a  declination,  since  declination  to  me  means  that  we  have  a 
matter,  and  we  have  the  call  on  it.   But  I  tlhinK 


declination  - 


matter  to  be 
ibnal  evidence 
^liable,  that 
cuted 
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before  the 


[Recess . ]  r 

EXAMINATION  BY  MS.  GARCIA:  / 

Q Thank  yoii ,  Mr.  Arterberry, for  com>hg 

committee  staff  today.   I  appreciate  your  takind  the  time  to 

\do  so^ 

Earlier  today  you  mentioned  that  your  fi^st.  recollection 
of\4he  Madison  Guaranty  issue  came  about  as  a  result  of  an 
urgent  report  coming  before  your  desk.  Do  you  often  in  the 
general  sense  receive  urgent  reports?  Do  you  review  urgent 
reports  as  common  practice? 

A    I  don't  necessarily  review  them,  but  this  was  not 
the  only  urgent  that  I  had  received  on  a  FIF  matter. 

rTlthat  is,  dealing  with  ot^er\subject  matter,  might 
lere,  but  because  this  urgent  wag  oppied  to  the 
Lnal  Division,  I  think  just  in  the  noi 
filter  down  to  the  area  that  has  subject\ 
'jurisdiction. 

Q    Okay.   Thank  you. 
Later  in  your  testimony,  you  dis 
Lecom  with  Kathy  Kahoe  dated  11-3 


course  it  tends 
ter 


000183. 


It  is 


number  two.   Do  you 
ere  the  leaks 
from? 
formation 


1933 


myself  or  -- 

Q    Or  whether  Ms.  Kahoe  communicated  a^y  information  to 
you  regarding  that  issue. 


A    In  my  notes  under  that  item,  item  two,  the  second 
thing  is,  thinks  RTC,  so  I  think  it  was  her  thcit  apparently  -■ 

:hy  Kahoe  was  communicating  to  me,  I  think),  vrhat  the  U.S. 
a\^orney  thought,  that  the  leaks  were  emanatinci  from  RTC. 

Q    Do  you  have  any  recollection  as  to  who  in  the  RTC 
was  leaking  information  to  the  press  or  outside  the  agency? 

A    No,  and  I  don't  know  that  —  I  don't  remember  in 
that  conversation  that  we  got  into  that  kind  of  detail. 

Q    Okay.   Thank  you. 

YOU  aigo  discussed  the  Departme^tNjf  Justice  referral 
datab^^^,  which  I  believe  is  maintained  bV  Doris  Johnson? 

A    That  is  right. 

Q    Did  you  instruct  her  to  search  tne  natabase  for  any 
referrals  pertaining  to  Madison  Guaranty  be^cauBe  the  Criminal 


Division  had  no  possession 
A    I  think  a  fair  a 
I  think  I  should  explain. 
The  reason  I  asked  he 
5ndered  whether  --  and  I 
my  fn^eting  with  Alan  Carve 
,  referrafs^^^we  wondered  whe 
RTC  that  had  been  entered  into 


n  would  be  no. 


se  is  that  I 
s  resulted  from 
cussing 
any  from  the 
database. 


1934 


83 


Now,  we  might  have  been  prompted  in  part  jby  the  fact  that 
we  didn't  have  the  referrals  at  that  moment,  bult  I  think  we 
also  just  thought,  well,  we  have  a  significant 
database  in  the  Fraud  Section;  let's  see  if  thejre  are  any  in 
there.   If  there  had  been,  we  would  have  had  immediate  access 


referral 


them. 

Q    But  prior  to  that  time,  had  any  of  4h|e  Madison 
refVrrals  come  before  your  desk  or  before  Mr.  Carver's  to  the 
best  of  your  knowledge? 

A    Only  in  the  form  I  think  of  that  urgent.   It  seems 
to  me  that  the  urgent  report  had  attached  to  it  a  referral.   I 
think  it  was  a  C-0004  referral,  if  I  am  not  mistaken. 

when  you  received  the  ui(ger\t  report  in  the  fall 
92,<^you  also  had  the  opportunity  t<?   f^view  the  1992 
r^ifiinal  referral,  which  I  believe  is  C- 

A  That  is  right.  And  I  think  when\yo^  say  "had  an 
opportunity  to  review,"  I  think  I  did  do  a  fauiik  review  of  it, 
but  because  this  was  simply  a  for-my-informatiop  document  with 
no  further  action,  I  think  I  did  that  cursorjv  review  and  then 


1935 


84 


I 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


A    To  compare  the  two? 

Q    Yes. 

A    No,  I  didn't. 


Q    Okay.   Were  you  aware  after  the  trial 
formed  that  --  retract  that. 


team  was 


When  did  you  become  aware  that  the  RTC  submitted  nine 
equent  criminal  referrals  on  Madison  to  t^e  Little  Rock 
U.SV  attorney 's  office? 

A    I  believe  it  would  have  been  during  the  first  few 
days,  the  first  week  or  two  in  November  as  we  --  as  our  team 
arrived  on  site  and  began  --  and  took  possession  of  the  files 
and  began  cataloging  what  they  had.   I  think  it  was  during 

at  yeiiod  that  —  I  think  that  is  v<neli  I  got  the  information 
about  Ijaw  many  referrals.   And  I  thinkNihet^e  was  also  one 
re^rral  that  Don  Mackay  had  learned  aboirt  o'n  his  trip  to 

ansas  City  to  review  documents,  that  was  stiXl  in  process,  so 
when  you  say  nine,  I  am  not  sure  how  many  tKerq  were  at  that 
point,  but  there  were  a  number.   I  think  thait  i^  when  I 
learned. 

Q    Do  you  recall  that  there  were  a  nvimbeir  that  have 
ubmitted  to  the  U.S.  attorney's  office  aqd  also  one  that 
ill  in  progress  at  the  RTC  at  that/time?/ 
That  is  my  recollection. 

So  while  the  tri^rl  team  hadi   not  reopened  the 
iminal  referral,  they  were  in  the /process  of 
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reviewing  --  let  me  just  represent  to  you  thatflthere  were  nine 
criminal  referrals  after  that;  they  were  in  tne  process  of 


reviewing  thnsp  ninp  anH  uptp  awarp  thar  thg^o 
referral  in  process  at  the  RTC? 


was  another 


That  is  right,  but  one  thing  I  would  add  to  that  is 


t  you  referred  to  0004  as  having  been  closed 


,  I  think  the 


tfu^l  team,  the  way  we  all  looked  at  it  was  that  all  of  those 
refe'rrals  were  open  and  were  there  before  us  to  do  whatever  we 
needed  to  do  with  them. 

So  I  don't  think  any  referral  was  considered  to  be  either 
closed  or  what  have  you.   They  were  all  in  the  file,  and  to 
the  extent  they  provided  information  or  leads  to  follow,  we 

represent  to  you,  theivv  that  Ms.  Casey 
tter  to  Jean  Lewis  the  f iVstXcriminal  referral 
4,  so  while  Ms.  Casey  declined  that  prior  to 
■formation,  the  trial  team  s|ti^l  had  that  case 
recollection? 

get  complicated  because  o|f  terminology,  but 
to  your  question  is  yes./  Even  after  the 
ned,  it  is  something;  it  ooes  /not  at  that 
lose  any  significance  it   it  nas  information 
ul,  nor  is  it  somet>tlng  th^  is  prohibited 
reopening. 

one  of  Mi-.  Clark's  questions 


answer  to  Mr. 
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earlier,  I  said  a  declination  may  be  on  a  number  of  different 
grounds.   But  if  we  later  --  it  is,  it  is  becaiiiie  we  have 
insufficient  evidence,  we  may  later  gain  evidence  that  will 
allow  us  to  reopen  the  case  and  prosecute. 

I  think  the  action  taken  is  the  same  here.   That  did  not 

us  from  using  that  referral  in  any  way  wfe  \ranted  to. 

Q    Am  I  correct  that  C-0004  was  an  open!  jreferral  during 
the^rial  team  led  by  Mr.  Mackay  investigation  of  Madison  in 
the  beginning  of  November  of  1993? 

A    That  is  right.   When  you  say  "open,"  it  was  right 
there  with  the  rest  of  the  referrals,  available  to  do  with 
whatever  we  wanted  to. 

Thanks  for  clarifying  fc^iat. 
eviewed  earlier  to  the  d^uMent  with  the  Bates 
00948  through  -950.   You  a\,te\ded  this  meeting; 


yqur  knowledge. 
Department  of 
nvestigative 


a  meeting,  it 
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IBt 


is  your  handwritten  notes  of  11-30-93,  and  at  ffihe  top  I 
believe  it  reads,  meeting  regarding  Little  Rock  recusal? 

a Y«»<;  ■ ^ 

Q    You  stated  earlier  that  you  made  the  notation.  Hill 
interest,  which  is  followed  by  LaFalce,  SBA,  and  Gonzalez, 

:,  in  part.   You  stated  that  you  took  this\ncitation  because 
o^\complications  that  might  arise  if  the  Hilliclid  open  an 
investigation  regarding  Mr.  Hale  or  Madison  Guaranty. 

Could  you  just  describe  to  me  the  types  of  complications 
that  might  arise  from  opening  such  an  investigation? 

A    The  complications  that  could  arise  in  any  kind  of  a 
parallel  proceeding  would  --  I  guess  the  most  difficult  would 
h  questions  of  immunizlng\witnesses,  witnesses 
Lng  reluctant  to  testify  without  such  protections 
ict  that  could  have  on  any  poc#nr4al  cases  that  we 
^estigating.   Beyond  that,  I  think\ there  is  just 
il  problem  of,  or  problems  of,  interference  in 
;ryone  seeking  documents  from  th«  sdme  source  or 
jtain  access  to  witnesses,  and  tlj 
•/ith  counsel  for  those  people  ir 
jach  one.   It  simply  presents 


to 


nfusion  that 
!dering  how  to 
osecutors  a 
deal  with  in 


complicated  set  of  circumstances 
gain  evidence,  documentary/^idencj^,  and  also 
esses. 


Mr.  Arterberry,  thank/you  very  much.   That 
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is  all  I  have  right  now. 

The  Witness .   Thank  you. 

Mr.  Sqro.   I  just  have  a  couple  question 

EXAMINATION  BY  MR.  SGRO: 

Q    Earlier  Mr.  Clark  referred  your  attention  to 


ument  000352  through  -353.   I  believe  they,  are  handwritten 
s  of  a  12-1-93  telephone  conference  with  qon  Mackay. 
A    Yes.   I  have  those. 
Q    At  the  bottom  of  that  document  where  it  is  numbered 
3,  could  you  just  read  it  for  me? 

A    Yes.   Number  three,  call  United  States  attorney  and 
read  United  States  Attorney's  Manual  re  recusal. 

t  is  continued  on  tlreXpllowing  page,  that  is 
s  that  say  at  the  top^f^he  page? 

decipher  the  first  woroy  something  writing 
she  will  do  letter. 

remember  what  that  is  refetrif»g  to? 
only  the  vaguest  of  recollactipns  that  this 
een  a  notice  that  the  Unitejd  States  attorney 
the  court  on  the  change  of  responsibility 
)f  the  case,  that  is,  from  her/  office  to  the 
lice  headquarters  componrent. 

1  you  set  forth  --  the  provLfeions  of  dealing 
forth  in  the  U^-S^  Attorney ' s  Manual? 
That  is  right,  procedures  for  recusal  are  set  out  in 
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the  United  States  Attorney's  Manual.  I 

Q    So  it  is  simply  to  let  the  judge  and 
that  the  U.S.  attorney's  office  may  recuse  ttom 
there  is  no  confusion  with  future  notices  or  do::keting? 

A    That  is  correct,  because  this  was  a  total  recusal; 


the  court  know 
matters,  so 


entire  office  was  to  be  out  of  the  mattei 
Q    You  had  also  said,  or  I  guess  Mr.  Clatk  had 
ques'tioned  you  concerning  the  communication  between  David  Hale 
and  Agent  Irons  which  occurred  was  direct  communication  from 
Hale  to  Irons;  and  he  had  asked  you  whether  or  not  you  or 
Mr.  Mackay  had  contacted  Hale  concerning  the  relationship  he 
purportedly  had  with  his  defense  counsel.   If  I  am  misstating 
that^  please]  feel  free  to  clarify. 

am  not  sure  if  it  wa«  liale  or  Hale's 
sked  the  question  aboirt  a\ communication 
I  am  not  sure  about  H^le. 


rry,  whether  you  communicatied  Hale's  concerns 
Hale  may  be  dissatisfieq  wi:h  Coleman's 
I  believe  you  said  that/ you  don't  believe 
on  took  place;  is  that  ^ighti? 
ight.   I  had  --  I  don/t  remember  having  any 
his  attorney.   I  apt  not  sure  I  had  any 
ttorney,  but,.I^on't  remember  any  specific 


Mackay  had  with  Coleman  abjzrut  that  precise 
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it  Department 
is  getting 


subject 

Q    Let  me  ask  you,  as  a  general  rule.  Is 
of  Justice  practice  to  ensure  that  a  defendafit 
along  well  with  his  attorney? 

A     No,  no,  it  would  not  be. 

Q  And  that  --  in  the  many  cases  that\rciu  have  either 
rvised  or  handled  have  there  been  communications,  have  you 
had~'any  communication  with  defense  attorneys  to  communicate  to 
them  that  their  clients  may  not  be  happy  with  their  services? 

A    I  can't  remember  that  I  have  ever  had  such  a 
communication. 

Q    Thanks . 

/e  you  testified  to  this\eaXlier.   Mr.  Clark  was 
fou   about  this  area,  but  I  justN^ant  to  confirm.   There 
a  number  of  questions  dealing  with  D^pa^tment  of  Justice 
White  House  communications.   To  your  khowledge  --  well,  I 
will  ask  you  a  series  of 

Have  you  communicated  --  during  the  peiiiodi  of  time  when 

r,  did  you 
se  concerning 


team  of 
and  Nixon  have 
concerning  the 
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content  of  the  Hale  or  Madison  Guaranty  investlLi^ation? 

A    No. 
Mr.  Sqr-QT- — TliaL  is  all  I  have.   ThajiKsr' 


Mr.  Clark.   Okay,  just  a  very  few  more. 
he  Witness. — Yes, — sir. 


BY  MR.  CLARK: 
Q    The  JDA  000183,  the  single-page  handwritten  notes 
dated  November  3rd,  there  is  no  indication  on  this  document 
that  Ms.  Casey  is  in  fact  going  to  recuse  herself  or  has  been 
recused. 

My  question  is,  and  it  is  somewhat  speculative,  but  if 
you  had  been  told  that  information,  do  you  think  you  would 
on  this  document? 
Ms.  Kahoe  had  told  me  that' 


ihink  so. 
Okay.   And  again  I  understand  thati  is\  somewhat 
speculative,  but  that  would  be  a  kind  of  significant  event;  is 
that  fair  to  say? 


would  have,  but  I  don't  mean  t^  suggest  to  you  by 
Id  have  been  the  first  irlklin^  that  I  would 
there  was  a  possibility  of  recusal, 
understand.   I  am  just  t^^ng  to /place  this  in 
n,  Ms.  Kahoe-'t^s,  to  yo\^  knowledge, 
cutive  office? 
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A    She  was 

Q    At  that  time?   Okay.   Was  Mark  MacDdujgaH  still 

employed  by  the  Department  in  Novptnhpr  nf L9-?3 

Section  assumed  responsibility  for  this  matter 


I  think  so.   Mark  is  no  longer  with  tjhe  Department; 


when  the  Fraud 
if  you  recall? 


t  remember  -- 
just  don't  have 


has  gone  back  into  private  practice.   I  caiji' 
it^v  ipeems  to  me  it  was  1994  when  he  left,  but 
a  clear  recollection  on  that. 

Q    Do  you  recall  if  there  was  any  discussion  of 
possibly  including  him  on  the  trial  team  or  not  including  him 
for  some  particular  reason  such  as  a  prior  commitment? 

A    I  don't  remember  discussing  Mark  one  way  or  the 
\er   at  thej  time  we  were  brainstorming  xjow  we  would  assemble 
the  t^ 

Q    Lastly,  just  to  follow  up  a  lit^leXbit  on  what 
ir.  Sgro  said  about  the  questions  he  was  aa^kii\g  you  about 
Mr.  Hale's  communication  to  Mr.  Irons,  is  it  f^ir  to  say  -- 
well,  not  fair,  withdrawn. 

Did  you  infer  from  the  fact  that  Mr.  Hajle  i;as  apparently 
out  to  Mr.  Irons  that  this  was  an  indipation  that  he 
.  interested  in  pursuing  cooperation  wj/th  the 
rnment? 

I  think  I  would  say  yes,  I  fought /that  was  a 
didn't  know 

Ley  to 
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discourage  the  efforts  of  persons  accused  of  diimes  to  attempt 
to  benefit  themselves  by  supplying  information  to  the 
government  about  possible  criminal  activitr^  ty  other  people, 
is  there? 

A NOt — I  think  it  is  to  the  cfjntrar^  ]t  is  generally 

their  interests  if  they  have  information  atocut  possible 
es,  evidence  about  possible  criminality;  if  they  provide 
that  to  .us,  it  is  generally  going  to  be  to  their  benefit. 

Q    Is  it  fair  to  say  that  there  are  innumerable 
successful  prosecutions  that  have  as  their  starting  point 
information  provided  by  persons  who  are  themselves  the  subject 
of  criminal  charges  or  subjects  of  investigations? 
Ithink  that  is  a  1 
rk.   Okay.   That 
>rcia .   I  have  a  cc 
MS.  GARCIA: 

Mr.  MacDougall,  Mark  MacDougc 
considered  during  your  consi 
Madison  investigation.   Was 
:torney? 
)lutely  not 
I  think  a] 
Lewed  as  one 
Lght,  and 


as  --  assuming 
,  whenever  it 
people  -- 
ecutor.   So,  no. 
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Q     Is  it  possible  that  he  was  not  consip|ered  for  the 
trial  team  because  he  might  have  been  tied  up/wlith  other 
cases, — or  his  schedule  was  not  peimiLLinij  lilin  to   take  on  an 
investigation  at  that  time? 

It  is  a  possibility. 1  am  going^o  bie  speculating; 

^on't  know.   It  could  have  been  that, 

I  think  he  --  assuming  he  was  still  at  trie  Fraud  Section 
at  that  point  --  I  think  he  was  in  Boston,  and  I  just  don't 
remember  what  his  case  work  was  at  the  time.   At  this  point,  I 
am  unable  to  really  attach  even  a  month,  or  a  year,  much  less 
a  month,  to  his  departure. 

Ms.  Garcia.   Okay.   Thank  you.   I^  appreciate  your 
answer  the 


fense  counsel? 
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Mr.  Clark.   Thanks  very  much.  I 

[Whereupon,  at  1:47  p.m.,  the  depositioiy  was  concluded.] 
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U.  S.  Department  of  Justice 

Criminal  Division 


Wathmgion.  DC    20530 


November  7,  1995 


Thomas  Clark,  Esquire 
Senior  Counsel 

Investigations  and  Oversight 
Committee  on  Banking  and 

Financial  Services 
U.S.  House  of  Representatives 
Washington,  D.C.    20515-6050 

Dear  Mr.  Clark: 

The  following  errata  are  noted  in  the  transcript  of  my 
deposition  of  Wednesday,  September  27,  1995: 

1.  P.  5,  line  13:   delete  "payment"  and  replace  with  "payments"; 

2.  P.  8,  line  3:   add  "fraud"  as  third  word  on  that  line; 

3.  P.  10,  line  19:   delete  "Patrol"  and  replace  with  "Control"; 

4.  P.  12,  line  18:   delete  "either  USA"  and  replace  with 
"EOUSA"; 

5.  P.  13,  line  22:   delete  "is"  and  replace  with  "was"; 

6.  P.  18,  line  12:   delete  "is"  and  replace  with  "was"; 

7.  P.  20,  line  25:   delete  "looking"  and  replace  with  "talking"; 

8.  P.  28,  line  14:   delete  "look"  and  replace  with  "looking"; 

9.  P.  30,  line  7:  delete  "appeared"  and  replace  with  "appears"; 

10.  P.  30,  line  25:   delete  "of"  and  replace  with  "for"; 

11.  P.  38,  line  8:  delete  "quill"  and  replace  with  "will"; 

12.  P.  42,  line  25:   delete  "conspirator"  and  replace  with 
"conspiracy" ; 

13.  P.  43,  line  16:   delete  "allowed"  and  replace  with  "aloud"; 
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14.  P.  44,  line  7:   delete  "changes"  and  replace  with  "charges"; 

15.  P.  49,  line  25:   delete  "were"  and  replace  with  "work"; 

16.  P.  51,  line  14:   delete  "House"  and  replace  with  "Hale's"; 

17.  P.  55,  line  9:   delete  ",  and"  and  replace  with  "that"; 

18.  P.  55,  line  11:   delete  "imagined"  and  replace  with  "passed 
on" ; 

19.  P.  59,  line  18:   delete  "was  on"  at  beginning  of  line  and 

replace  with  "of"; 

20.  P.  70,  line  7:  delete  ",  as"; 

21.  P.  71,  line  20:  delete  "will"; 

22.  P.  78,  line  17:  add  "not"  between  "trying"  and  "to";   and 

23.  P.  86,  line  2:  delete  "it  is,  it"  and  replace  with  "if  it". 

In  references  to  Mr.  G.  Allen  Carver,  Jr.  throughout  the 
transcript,  his  first  name  should  be  spelled  "Allen",  not  "Alan". 


Sincerely, 


/     John  D.  Arterberi 

Deputy  Chief,  Fraud  Section 


cc:   Joe  Reilly 

Robert  Giuffra 
Lance  Cole 


DEPOSITION  OF  JAMES  M.  COTTOS 
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Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  JAMES  M.  COTTOS,  called  for  examina- 
tion pursuant  to  notice  of  deposition,  at  9:39  a.m.  in  Room  124  of 
the  Dirksen  Senate  Office  Building,  before  CARMEN  BUNCH,  a 
Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
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MICHAEL  P.  O'CALLAGHAN,  Esq. 

Majority  Associate  Special  Counsel 

JAMES  S.  PORTNOY,  Esq. 

Minority  Associate  Special  Counsel 

U.S.  Senate 
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534  Dirksen  Building 

Washington,  DC  20510 
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Office  of  Inspector  General 
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3 
PROCEEDINGS 
MR.  O'CALLAGHAN:    This  deposition  is 
conducted  pursuant  to  Senate  Resolution  120.    The 
resolution  establishes  special  committee  administered 
by  the  banking  committee  to  conduct  an  investigation 
involving  Whitewater  Development  Corporation,  Madison 
Guaranty  Savings  and  Loan  Association,  Capital 
Management  Services,  Inc.,  Arkansas  Development 
Finance  Authority  and  other  related  matters. 
Off  the  record. 
(Discussion  off  the  record.) 
MR.  O'CALLAGHAN:    Back  on  the  record. 
Section  (l)(b)(2)(e)  of  the  resolution 
authorizes  investigation  whether  the  report  issued  by 
the  Office  of  Government  Ethics  on  July  31,  1994  and 
related  transcripts  of  deposition  testimony,  were 
improperly  released  to  White  House  officials  or 
others  prior  to  their  testimony  before  the  Committee 
on  Banking,  Housing  and  Urban  Affairs  pursuant  to 
Senate  Resolution  229  of  the  103  Congress  or  were 
used  to  communicate  to  White  House  officials  or  to 

others  confidential  RTC  information  relating  to 

4 
Madison  Guaranty  Savings  and  Loan  Association  or 
Whitewater  Development  Corporation. 
EXAMINATION 
BY  MR.  O'CALLAGHAN: 
Q      Mr.  Cottos,  when  were  you  required  to 
testify? 

A      When  was  I  notified? 
Q      Correct. 
A      October  6. 

Q      This  deposition  is  being  taken  in  advance 
of  public  hearings  which  will  likely  take  place  at 
the  end  of  October,  beginning  of  November.   We're 
going  to  ask  you  a  series  of  questions,  ask  you  to 
testify  under  oath.    If  you  don't  understand  a 
question,  let  me  or  Mr.  Portnoy  know  and  we  will 
rephrase  them  for  you.    If  you  need  a  break,  let  me 
know.    I'd  be  happy  to  accommodate  you. 
A      Fair  enough. 

Q      The  stenographer  will  prepare  a  record  of 
questions  and  answers.   The  deposition  will  be 
treated  as  committee  confidential  until  the 
commencement  of  the  hearings.   I  would  also  ask  that 
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1  you  treat  the  substance  of  the  deposition  as 

2  confidential  as  well. 

3  Prior  to  the  hearings  you  will  receive  a 

4  letter  from  the  committee  telling  you  that  you  may 

5  come  to  the  Senate  to  review  the  franscript  of  your 

6  deposition  and  make  note  of  any  corrections  for 

7  transcription  on  an  errata  sheet. 

8  If  you  are  called  to  testify  at  the  public 

9  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

10  deposition  franscript  four  days  in  advance  of  your 

1 1  testimony. 

12  You  may  be  represented  by  counsel.   Are  you 

13  represented  by  counsel  today? 

14  THE  WITNESS:   Yes,  I  am. 

15  MR.  O'CALLAGHAN:    Would  counsel  please 

16  state  your  name  for  the  record. 

17  MS.  VASSAR:     My  name  is  Lori  Vassar.   I 

1 8  represent  the  Office  of  Inspector  General  regarding 

19  any  production  of  documents  and  any  subsequent 

20  discussions  based  on  those  documents.  The  Office  of 

2 1  Inspector  General  continues  to  raise  any  privileges 

22  and  exemptions  that  it  might  have  with  regard  to 

6 

1  third  parties.  This  is  not  to  be  considered  a 

2  waiver. 

3  MR.  O'CALLAGHAN:    Thank  you.   Objections  to 

4  the  form  of  questions  will  be  noted  for  the  record. 

5  Counsel  may  object  on  grounds  of  privilege  or 

6  relevance.  The  committee  chairman  may  rule  on 

7  objections  where  the  witness  refuses  to  answer  a 

8  question. 

9  Would  you  please  swear  the  witness. 

10  Whereupon, 

1 1  JAMES  M.  COTTOS 

12  was  called  as  a  witness  and,  having  first  been  duly 

13  sworn,  was  examined  and  testified  as  follows: 

14  EXAMINATION 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Would  you  please  state  and  spell  your  frill 

17  name  for  the  record. 

18  A      My  name  is  James  M.  Cottos,  C-o-t-t-o-s. 
19 

20 

2 1  Q      Your  present  business  address? 

22  A      1201  Constitution  Avenue,  Room  7320  --  I'm 
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7 
sorry,  Constitution  Avenue,  Northwest,  Room  7320, 
Washington,  D.C.  20004. 

Q      And  who  is  your  present  employer? 

A      Department  of  Treasury,  Office  of  Inspector 
General. 

Q      And  what  position  do  you  currently  hold? 

A      I  am  the  assistant  inspector  general  for 
investigations. 

Q      Could  you  give  me  a  brief  overview  of  your 
employment  history  since  you  graduated  from  college. 

A      Since  I  graduated  from  college,  I  worked 
for  the  United  States  Postal  Service  for  2-1/2 
years.   I  became  a  United  States  postal  inspector  in 
June  of  1976,  and  I  worked  there  until  July  of  1979, 
when  I  switched  to  the  Department  of  Health  and  Human 
Services,  Office  of  Inspector  General,  and  I  worked 
there  until  December  of  1992,  when  I  transferred  to 
the  Department  of  Treasury,  Office  of  Inspector 
General.  And  I  have  been  there  ever  since. 

Q      And  could  you  describe  your  educational 
experiences. 

A      I  have  a  bachelor,  BA  degree  in  psychology, 

8 
from  the  University  of  New  Mexico. 

Q      And  what  was  your  employment  position  March 
through  August  of  1994? 

A      I  was  the  assistant  inspector  general  for 
investigations  at  the  Department  of  Treasury,  Office 
of  Inspector  General. 

Q      And  who  did  you  report  to  during  that  time 
period? 

A      Robert  Cesca,  who  was  the  deputy  inspector 
general  and  acting  inspector  general. 

Q      Did  you  have  anyone  that  reported  to  you? 

A      I'm  sorry? 

Q      Did  you  supervise  anyone?  Did  anyone 
during  that  time  period  report  to  you? 

A      Yes.   The  entire  office  of  investigations 
was  my  responsibility,  and  that  consisted  of 
approximately  48  people. 

Q      What  positions  were  contained  in  the  office 
of  investigations,  if  you  could  give  me  a 
description? 

A      Well,  I  had  a  deputy,  deputy  assistant 
inspector  general  for  investigations.   I  have  four 
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1  regional  inspector  generals  located  in  Washington, 

2  D.C.,  Chicago,  Houston  and  Los  Angeles,  agents  in 

3  each  of  those  regions.   And  then  I  have  three  desk 

4  officers  in  headquarters. 

5  Q      What  was  the  name  of  your  deputy  in  March 

6  through  August  1994? 

7  A      Raisa,  R-a-i-s-a,  Otero,  O-t-e-r-o, 

8  Cesario,  C-e-s-a-r-i-o. 

9  Q      Did  you  have  any  other  supervisors  or 

10  anyone  else  to  report  to  other  than  Mr.  Cesca? 

11  A      No,  1  did  not. 

12  Q      Are  you  aware  of  the  committee's  document 

13  request  to  the  Office  of  Inspector  General  for 

14  Department  of  Treasury? 

15  A      Yes,  I  am. 

16  Q      Did  you  search  for  responsive  documents, 

17  notes,  reports,  memoranda? 

18  A      1  made  all  the  documents  available  to  the 

19  person  responsible  for  compiling  those  documents, 

20  yes. 

21  Q      But  you  conducted  a  search? 

22 A      Well,  we've  put  —  the  search  has  been  done 

1  several  times  of  our  records,  so  what  we  have  done  is 

2  put  the  records  back  in  one  area  in  our  file  room,  in 

3  our  secure  file  room,  and  that's  where  all  the 

4  records  are  kept. 

5  Q      Have  all  responsive  documents  been 

6  produced? 

7  A      To  the  best  of  my  knowledge,  yes. 

8  Q      Have  you  spoken  with  anyone  other  than  your 

9  counsel  prior  to  the  deposition  regarding  the 

10  deposition? 

1 1  A      No,  I  have  not. 

12  Q      Could  you  describe  the  relationship  of  the 

1 3  Office  of  Inspector  General,  and  with  regard  to  the 

14  rest  of  the  agency  regarding  its  independence,  how 

15  it's  set  up? 

16  A      The  office  itself  as  far  as 

17  responsibilities  or  ~  I'm  not  sure  exactly  what 

18  you're  looking  for. 

19  Q      I'm  looking  for  the  ~  what  its 

20  responsibilities  are  with  regard  to  the  Department  of 

21  Treasury. 

22  A      Okay.   The  responsibilities  of  the  Office 
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1  of  Inspector  General  at  Treasury  are  for  conducting 

2  investigations  of  GS-15s  and  above  at  the  four  law 

3  enforcement  bureaus,  that's  Bureau  of  Alcohol, 

4  Tobacco  and  Firearms,  U.S.  Customs  Service,  U.S. 

5  Secret  Service  and  the  IRS,  and  also  conducting  any 

6  investigations  of  complaints  about  the  internal 

7  affairs  or  inspection  offices  of  those  law 

8  enforcement  bureaus,  and  also  responsibility  for  any 

9  fraud  in  any  of  the  other  bureaus  within  the 

10  Department  of  Treasury. 

1 1  There  are  eight  other  bureaus.   Any  fraud 
allegations  in  those  areas.   That's  the 
responsibility  of  the  inspector  general. 

Q      During  the  time  period  March  through  August 
of  1994,  how  much  daily  or  weekly  contact  did  you 
have  with  Mr.  Cesca? 

A      Daily. 

Q      How  many  times  a  day? 

A      It  would  vary.    I  would  say  anywhere  from 
one  to  three  or  four. 

Q      When  did  you  first  hear  that  the  Office  of 
Inspector  General  was  requested  to  conduct  the 


investigation  into  possible  improper  White  House 
Treasury  contacts? 

A      March  of  1994. 

Q      And  how  did  you  become  aware  of  that? 

A      Mr.  Cesca  told  me  ~  I  believe  he  showed  me 
a  letter  that  had  been  faxed  to  him  from  Congressman 
Wolf  requesting  an  investigation  of  the 
Treasury- White  House  contacts  and  asking  for  an 
investigation  of  those  actions. 

Q      And  what  form  did  the  request  come  in? 

A      I  believe  it  was  a  letter  from  Congressman 
Wolf  directly  to  Bob  Cesca  as  the  inspector  general. 

Q      But  Mr.  Cesca' s  request  for  you  to  conduct 
the  investigation,  was  this  a  face-to-face  meeting, 
over  the  phone? 

A      It  was  a  face-to-face.  I  think  he  called 
and  -  called  a  meeting  for  myself,  and  at  that  time, 
the  assistant  inspector  general  for  audit.  Jay 
Weinstein,  and  we  met  in  Mr.  Cesca' s  office,  in  the 
IG's  office,  to  discuss  this  matter. 

Q      And  was  this  the  same  day  that  he  received 
the  letter  from  Congressman  Wolf? 
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1  A      Yes,  it  was. 

2  Q      Would  that  be  March  4,  was  it? 

3  A      If  that's  the  date  of  the  letter. 

4  Q      Could  you  give  me  an  idea  of  what  the 

5  specific  discussions  were  at  that  meeting? 

6  A      Well,  the  specific  discussion  was  how  we 

7  were  going  to  approach  it.    1  said  it  was  very  clear 

8  it  was  an  investigative  matter,  not  an  audit  matter, 

9  and  that  we  could  do  that,  we  could  conduct  the 

10  investigation  by  interviewing  all  the  appropriate 

1 1  people  involved. 

12  Q      Did  anyone  suggest  it  was  an  audit  matter? 

13  A      There  was  ~  there  has  been  a  history  in 

14  Treasury  Department  of  some  other  matters  that  had 

15  been  resolved.   For  instance,  Waco  had  assigned  one 

16  auditor  and  one  investigator.   The  White  House 

17  security  had  auditors  and  investigators  assigned,  so 

1 8  there  was  a  discussion  about  that,  about  whether 

19  audits  should  be  involved.   And  I  said  that  no,  that 

20  I  felt  it  was  an  investigative  matter,  and  Mr.  Cesca 

21  agreed,  Mr.  Weinstein  agreed. 

22  Q      They  both  agreed  to  that? 


1  A      Yes,  they  did. 

2  Q      Did  you  have  a  subsequent  discussion  about 

3  strategies  or  plans  for  ways  of  running  the 

4  investigation,  other  than  whether  it  should  be  an 

5  audit  or  investigation? 

6  A      Not  at  that  time.   1  think  —  this  was  on  a 

7  Friday  that  we  had  this  meeting,  and  basically  Bob 

8  asked  me  to  think  about  it  over  the  weekend  and  give 

9  him  a  plan  on  Monday  of  how  I  intended  to  approach 

10  the  investigation.   And  subsequently,  1  believe  it 

1 1  was  Saturday  in  the  paper,  Mr.  Fiske  came  out  and 

12  asked  that  any  inquiries  be  held  off  until  the 

13  independent  counsel  was  through  with  their  grand  jury 

14  investigation. 

15  So  basically  1  was  given  the  assignment 

16  Friday  and  it  was  taken  away  Saturday,  so  by  the  time 

17  we  talked  on  Monday,  it  was  a  matter  of  we're  on  hold 

18  until  the  independent  counsel  allowed  us  to  get  back 

19  into  it. 

20  Q      So  you  were  able  to  enjoy  that  Sunday. 

21  (Laughter.) 

22  Did  the  office  receive  any  request  to 
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1  conduct  the  investigation  from  any  other  source  other 

2  than  Congressman  Wolf  during  March  of  '94? 

3  A      I  believe  the  Secretary  had  asked  the 

4  Office  of  Government  Ethics  to  give  him  an  opinion 

5  about  whether  there  were  any  problems  with  these 

6  discussions,  and  1  don't  remember  the  dates,  but  I 

7  know  that  the  Office  of  Government  Ethics  went  back 

8  to  the  Secretary  and  asked  that  the  Treasury  Office 
of  Inspector  General  and  RTC  Office  of  Inspector 
General  do  the  investigation  because  OGE  is  all 
attorneys  and  they  do  not  have  investigators,  so  I'm 
not  sure  of  the  time  frame,  but  it  would  have  been 
around  that  same  time. 

Q      With  regard  to  the  possible  OGE  analysis 
with  an  inspector  general  ~  Treasury  inspector 
general's  assistance,  were  there  any  discussions  in 
April  or  May  in  anticipation  of  doing  investigation 
for  OGE? 

A      Not  that  I'm  aware  of    We  were  just  on 
hold.    I  mean,  there  was  constant  ~  there  may  have 
been  a  question  at  a  staff  meeting  or  at  some  other 
meeting,  saying  do  we  have  any  idea  if  we're  going  to 
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1  have  a  go  or  not,  but  that  was  all  until  we  got  the 

2  permission  to  go. 

3  Q      I  just  would  like  to  show  you  some 

4  documents  to  maybe  help  refresh  your  recollection. 

5  A      Okay. 

6  Q      I'm  showing  you  a  two-page  document, 

7  interoffice  memorandum  dated  13  May  1994,  Bates 

8  stamps  330  and  331.    It's  from  Franc ine  Kemer  to 
James  Cottos,  Raisa  Cesario  and  cc  to  Robert  Cesca, 
and  subject,  discussion  on  Whitewater.  Take  a  moment 
to  review  that  and  let  me  know  when  you've  had  a 
chance  to  read  through  it. 

Excuse  me.   I'll  give  you  this  copy. 
(Witness  reviewed  the  document.) 

A      I  don't  specifically  remember  the  document, 
but  I'm  sure  I  probably  received  it. 

Q      Do  you  recall  being  informed  about  a 
meeting  between  Francine  Kemer,  Bob  Cesca,  Dennis 
Foreman  and  Ken  Smallsbach  in  May  of  '94? 

A      Just  based  on  this  E-mail.   Obviously  I 
wasn't  present  and  I  don't  believe  I  was  told 
beforehand  about  the  meeting. 
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1  Q      So  you  don't  have  any  independent 

2  recollection  of  being  told  about  the  meeting? 

3  A      No,  I  don't. 

4  Q      Do  you  recall  Mr.  Cesca  in  May  of  '94 

5  stating  that  he  could  -  his  thoughts  were  that  OIG 

6  could  complete  an  investigation  within  three  to  four 

7  weeks? 

8  A      Yes,  we  had  had  that  discussion.   Bob  asked 

9  me  how  much  time  1  thought  1  would  need,  and  based  on 

10  the  information  I  had,  1  said  ~  I  told  him  I  felt  we 

1 1  could  do  that  in  three  to  four  weeks. 

12  Q      When  did  that  conversation  take  place? 

13  A      Probably  back  in  March  when  we  first  talked 

14  about  the  request  that  had  been  received  from 

15  Congressman  Wolf. 

1 6  Q      What  was  the  basis  of  that  opinion,  of  the 

1 7  three-  to  four-week  time  period?   What  were  you 

1 8  relying  on  in  a  factual  context? 

19  A      What  we  knew  then  was  about  three  different 

20  meetings  at  the  White  House.   That's  the  information 

2 1  we  had,  basically,  and  1  said,  you  know,  to  be  able 

22  to  talk  to  the  people  that  attended  those  meetings 


1  and  find  out  what  happened,  I  didn't  think  that  would 

2  take  us  months. 

3  Q      With  regard  to  the  contacts  that  were 

4  finally  revealed,  would  your  assessment  have  been  the 

5  same  with  regard  to  how  long  it  would  have  taken  you 

6  to  run  the  investigation? 

7  A      1  don't  know  if  I  can  answer  that.   1 

8  think,  you  know,  you  follow  it,  it's  like  any  other 

9  investigation.   You  don't  really  know  until  you  get 

10  involved,  but  I  think  we  had  decided  we  were  going  to 

1 1  interview  everyone  as  quickly  as  possible. 

12  Q      Do  you  recall  the  first  meeting  or 

13  communications  you  had  with  regard  to  anticipating 

14  conducting  the  investigation  with  regard  to  White 

1 5  House  Treasury  contacts  during  that  time  period? 

16  A      1  think  it  was  at  a  staff  meeting  when  it 

17  was  relayed  that  we  had  been  given  the  go-ahead.   I 

18  guess  that  was  in  June. 

19  Q      Would  that  have  been  June  22? 

20  A      Yes. 

21  Q      Of  1994? 

22  A      Yes. 


li 


1959 

19 

Q      Could  you  tell  me  what  the  substance  of  the 
staff  meeting  was  with  regard  to  the  investigation  or 
potential  investigation? 

A      Well,  I  think  we  were  given  the  ~  we  were 
told  that  we  were  finally  going  to  have  access  to  the 
documents.   I  believe  we  were  told  by  June  29  we  were 
going  to  get  the  documents  and  the  go-ahead  from  the 
independent  counsel  from  Mr.  Fiske's  office. 

Q      How  did  you  all  find  out  that  you  were 
going  to  have  access  to  the  documents? 

A      I  think  that  came  in  a  phone  conversation. 
I  was  told  by  Bob  Cesca  and  Francine  Kemer  at  the 
staff  meeting.   I  guess  Bob  talked  about  it  at  the 
staff  meeting.   I  didn't  talk  to  anybody  about  that, 
so  I  don't  know  exactly.   I  assumed  from 
conversation. 

Q      Did  they  tell  you  how  they  became  aware 
that  the  documents  would  become  available  to  OIG? 

A      I  don't  recall  specifically.   I  thought 
that  the  documents  were  going  to  be  turned  over  to 
us,  and  I  don't  know  ~  I  guess  Treasury  had  them, 
the  Office  of  General  Counsel  for  Treasury  had  them 


at  that  time,  but  I  don't  know  specifically. 

Q  Had  you  personally  had  any  discussions  with 
anyone  at  the  Office  of  General  Counsel  and  Treasury 
about  documents? 

A      No,  I  had  not. 

Q      Anyone  at  the  White  House? 

A      No,  1  had  not. 

Q      Okay.    So  I  stopped  you  in  the  middle  of 
your  discussion.   You  can  continue. 

A      At  that  meeting,  that's  when  it  was  brought 
up,  Francine  had  gone  to  a  meeting  at  — 

Q      When  you  say  Francine  ~ 

A      I'm  sorry,  Francine  Kemer. 

Q      What's  her  position? 

A      She  was  the  counsel  to  the  inspector 
general.   She  had  gone  to  a  meeting  at  the  Office  of 
Government  Ethics  to  meet  with  them  to  find  out  the 
issues  that  we  needed  to  address  in  our  investigation 
to  resolve  this  matter;  in  other  words,  this  was  not 
a  criminal  investigation.   The  independent  counsel 
had  conducted  a  criminal  investigation. 

Ours  was  an  inquiry  into  these  contacts, 
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1  the  ethical  ~  if  there  were  any  ethical  violations 

2  by  these  contacts,  so  we  needed  some  direction  from 

3  OGE  as  far  as  issues  to  be  addressed,  what  we  were 

4  trying  ~  what  we  needed  to  get  into  in  our 

5  investigation. 

6  She  had  attended  a  meeting  at  OGE,  and  she 

7  told  us  about  that  at  this  staff  meeting.   That's 

8  where  I  first  brought  up  the  question  about  whether 

9  she  should  be  involved  or  not  in  the  investigation. 

10  Q      And  what  questions  did  you  raise? 

1 1  A      Well,  1  was  concerned  because  she  was  not 

12  an  independent  counsel  to  the  IG.    She  was  part  of 

13  the  Office  of  General  Counsel  for  the  department,  and 

14  therefore,  I  raised  the  question,  since  Jean  Hanson, 

15  the  general  counsel,  was  one  of  the  people  involved 

16  in  the  contacts,  that  if  it  would  be  appropriate  for 

17  her  to  take  part  in  this  investigation. 

1 8  Q      And  who  did  you  raise  this  issue  with? 

19  A      1  raised  it  to  Bob  Cesca. 

20  Q      What  was  his  response? 

21  A      His  response  was  that  he  felt  she  should 

22  continue  to  be  involved  because  we  needed  her  legal 


1  advice. 

2  Q      What  was  your  reaction  to  that? 

3  A      1  disagreed.   I  felt  that  especially  when 

4  we  got  into  the  discussion  about  the  RTC,  that  we 

5  were  going  to  do  this  jointly  with  the  RTC  general 

6  counsel,  that  they  had  attorneys,  Pat  Black,  and  also 

7  since  OGE  consisted  of  all  attorneys,  that  1  didn't 

8  think  legal  opinions  would  be  a  problem  for  our 

9  investigation. 

10  Q      I'm  sorry,  you  said  OGE  consisted  all  of 

1 1  attorneys? 

12  A      OGE,  Office  of  Government  Ethics,  was  all 

13  attorneys,  and  that's  who  we  were  doing  this  for,  so 

14  if  we  had  any  questions  about  legality,  we  could 

15  always  talk  to  OGE.   Or  on  the  other  side,  we  had 

16  RTC,  Office  of  General  Counsel,  that  we  could  go  to 

17  for  legal  advice  if  there  were  any  questions.   So  1 

18  feh  we  had  adequate  counsel  available  to  us. 

19  Q      And  what  was  Mr.  Cesca' s  response  to  that? 

20  A      He  said  that  she  was  going  to  be  involved, 

21  period.   That  was  his  decision. 

22  Q      Did  he  give  any  other  specific  reasons  why 
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he  insisted  upon  Ms.  Kemer  being  involved? 

A      No,  he  didn't. 

Q      Have  you  since  learned  he  had  any  other 
reasons  other  than  the  reasons  stated,  that  he 
thought  you  needed  legal  counsel? 

A      No,  not  really.   I  think  that's  when 
they  --  I  guess  he  and  Francine  talked  about  putting 
something  together,  a  document  together,  to 
legitimize  her  involvement,  which  they  subsequently 
did. 

Q      Just  to  go  back  to  the  June  22  staff 
meeting,  who  was  in  attendance  at  that  meeting? 

A      Basically,  and  I  don't  know  specifically, 
but  generally  it  was  each  of  the  assistant  inspector 
generals  and  the  budget  officer  and  usually  each  of 
the  deputies,  the  deputy  assistant  inspector 
generals.   That  was  the  usual  group  at  those 
meetings. 

Q      How  many  people  was  that  normally?   If  you 
don't  know  exactly,  you  can  give  me  an  approximate 
number. 

A      I  would  say  approximately  10  to  12  people. 


Q      Other  than  the  issue  with  regard  to  your 
concerns  about  Ms.  Kemer's  participation  in  the 
investigation,  did  you  have  any  other  subsequent 
discussions  regarding  the  impending  investigation  you 
were  going  to  ~ 

A      I  don't  know.    I  could  look  at  my  notes  and 
tell  you. 

Q      I  would  like  to  show  you  what's  been  marked 
a  three-page  document.  Bates  stamps,  444,  445  and 
446.    Take  a  moment  to  review  it  and  I'll  ask  you 
some  questions. 

(Witness  reviewed  the  document.) 
Have  you  had  an  opportunity  to  review  444 
through  446? 

A      Yes,  I  have. 

Q      Have  you  ever  seen  this  document  before? 

A      I  prepared  that  document.   Those  are  my 
notes,  my  handwritten  notes. 

Q      Does  anyone  else's  handwriting  appear 
anywhere  on  the  document? 

A      No. 

Q      I  would  like  to  direct  your  attention  to 
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1  the  Bates  stamp. 

2  A      Other  than  the  initials  in  the  comer,  yes. 

3  Q      After  reviewing  this  document,  does  it 

4  refresh  your  recollection  of  the  specific  discussions 

5  that  occurred  regarding  the  investigation  that  the 

6  Office  of  Inspector  General  was  going  to  conduct  for 

7  OGE? 

8  A      Yes. 

9  Q      And  what  other  discussions  took  place? 

10  A      Well,  I  think  the  other  -  the  article,  it 

1 1  was  discussed  about  what  exactly  the  scope  of  our 

12  investigation  was  going  to  be  and  the  fact  that  we 

1 3  were  going  to  concentrate  on  the  communications 

14  between  Treasury  and  the  White  House,  and  then  we 

1 5  talked  about  getting  the  names  of  the  people  that 

16  were  going  to  be  involved. 

17  Q      With  regard  to  limiting  scopes  of 

18  communications  between  Treasury  and  the  White  House, 

19  were  there  any  other  communications  that  were 

20  initially  discussed  looking  at? 

21  A      Well,  1  think  initially,  and  again,  this  is 

22  going  back  a  little  bit,  but  1  think  we  were  talking 
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1  about  meetings.   And  when  we  talked  about  starting 

2  this,  at  that  time  we  were  saying  ~  deciding  that  we 

3  were  going  to  cover  all  communications,  so  that  would 

4  be  phone  calls.  E-mails,  faxes,  any  kind  of 

5  communications,  that  that  would  be  included  in  the 

6  scope.   That's  what  the  discussion  was. 

7  Q      I  would  like  to  direct  your  attention  to 

8  the  first  page  of  the  document,  and  underneath, 

9  there's  an  entry  there  with  brackets  around  it.   It 

10  says  "Nussbaum  in  Italy." 

11  A      Yes. 

12  Q      There  are  three  items  there.   I  would  like 

13  you  to  ~  if  you  could  read  those  for  me  and  explain 

14  to  me  what  those  refer  to. 

15  A      The  first  item  says  "Private  counsel  will 

16  demand  to  be  present."   I  think  the  initial  response 

1 7  for  the  White  House  people  to  be  interviewed  was  that 

18  we  were  told  that  they  would  request  that  private 

19  counsel  be  present  during  their  interviews.   The 

20  second  item  was  that  the  White  House  had  reviewed  the 

21  Treasury  papers.   I  don't  know  ~  I  still  don't  know 

22  what  "No  copies  laptop"  ~  I  don't  have  a  clue  what  I 
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1  was  talking  about  when  I  wrote  that.   I  really  don't 

2  remember. 

3  Q      When  you  said  "White  House  reviewed 

4  Treasury  papers,"  what  specifically  does  that  refer 

5  to? 

6  A      I  think  that  would  be  the  documents  that 

7  had  been  turned  over  to  ~  there  was  Treasury 

8  documents  that  had  been  handed  over  to  the 
independent  counsel  and  the  house  banking  committee 
was  asking  for  documents  at  that  time.   I'm  not  sure 
if  the  Senate  committee  had  asked  for  documents  at 
that  time,  so  I'm  not  sure  which  papers  we  were 
talking  about,  but  it  was  one  of  those  document 
requests  that  had  been  responded  to. 

Q      Without  respect  to  —  those  are  papers 
related  to  the  White  House  Treasury  contacts? 

A      I  think  it  was  documents  that  had  been 
taken  ~  there  had  been  a  review  of  Treasury,  not 
conducted  by  us,  about  a  request  for  documents 
concerning  contacts,  and  I  believe  that  was  based  on 
the  independent  counsel.   Maybe  it  was  back  in  March, 

I  don't  know,  but  those  are  the  documents  that  I 
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believe  are  being  addressed  there. 

Q      Okay.   And  was  the  White  House  asked  to 
hold  off  doing  any  kind  of  investigation  by  Mr.  Fiske 
during  this  time  period? 

A      I  don't  know. 

Q      If  you  could  review  the  next  line  for  me. 

A      Next  one  is  "Treasury  reviewing  White  House 
papers."   The  White  House  had  also  produced  documents 
to  the  independent  counsel,  and  the  Office  of  Special 
Counsel  for  Treasury  was  reviewing  those  papers. 
That's  what  we  were  told.   That's  what  Francine  told 
us  at  this  meeting. 

Q      Okay.   Who  is  the  Office  of  Special 
Counsel? 

A      That  was  headed  up  by  Jean  Hanson  at  that 
time. 

Q      And  for  what  purpose  were  they  reviewing 
those  documents? 

A.      i  really  don't  know.    That  was  just 
information  that  was  passed  to  us  at  the  meeting 
because  we  were  going  to  need  both  sets  of  documents 
in  order  to  do  our  investigation,  so  that's  what  I 
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1  was  concerned  about,  was  how  quickly  we  were  going  to 

2  get  the  documents  to  be  able  to  start  our  review. 

3  Q      So  this  doesn't  refer  to  OIG  reviewing 

4  documents  in  anticipation  of  investigation;  is  that 

5  correct? 

6  A      It  does  not,  no. 

7  Q      Have  you  since  learned  why  the  Office  of 

8  Special  Counsel  was  reviewing  White  House  papers  at 

9  this  time? 

10  A      No,  I  didn't. 

11  MR.  O'CALLAGHAN:    Off  the  record. 

12  (Discussion  off  the  record.) 

13  MR.  O'CALLAGHAN:    Back  on  the  record.   It 

14  was  just  brought  to  my  attention  when  I  was  speaking 

15  with  Mr.  Cottos  I  was  referring  to  Treasury  Office  of 

16  Special  Counsel  when  it  should  have  been  Office  of 

17  General  Counsel  with  reference  to  Ms.  Hanson  and 

18  general  counsel's  review  of  White  House  papers. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Is  that  correct? 

21  A      That's  correct. 

22 Q      I  would  like  to  show  you  a  document  that's 


1  been  Bates  stamped  11309  and  11310.    It's  somewhat 

2  difficult  to  read  the  Bates,  but  I  believe  those  are 

3  correct.  Take  a  moment  to  review  that  and  let  me 

4  know  when  you've  had  a  chance  to  look  at  it. 

5  (Witness  reviewed  the  document.) 

6  A      Okay. 

7  Q      Have  you  seen  the  document  Bates  stamped 

8  11309  and  11310  before? 

9  A      No,  1  don't  ~  I  don't  believe  I  have. 

10  Q      Do  you  know  whether  it's  a  Treasury  IG 

1 1  document? 

12  A      No,  1  don't. 

13  Q      I  would  like  to  have  you  look  at  document 

14  Bates  stamped  1 1344  and  1 1345.    Take  a  moment  to 

15  review  that  and  let  me  know  when  you've  had  a  chance 

16  to  review  it. 

17  (Witness  reviewed  the  document.) 

18  A      I've  never  seen  that  document. 

19  Q      Thank  you.    It  makes  the  questioning  easy. 

20  Actually,  1  would  like  you  just  to  take  a  look  at  the 

21  document  anyway.   There's  a  bulleted  paragraph  about 

22  a  third  of  the  way  down  which  begins  with  "Questions 
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1  for  Franc ine."  The  second  item  there  says  "Treasury 

2  attorneys  need  to  know  what  Treasury  witnesses  know 

3  in  order  to  prepare  Secretary  and  Treasury  witnesses 

4  for  Congressional  hearings." 

5  Have  you  ever  heard  that  sentiment 

6  expressed  during  the  time  period  March  through  the 

7  end  of  June  1994? 

8  A      I'm  not  sure  if  it  was  between  March  and 

9  June.    1  certainly  heard  it  before  we  were  ~  before 

10  the  end  of  July,  before  the  report  was  finished. 

1 1  Q      And  where  did  you  hear  that  from? 

12  A      From  Francine,  Francine  Kemer,  in 

13  discussing  access  to  the  transcripts  and  what  should 

14  be  done  with  the  transcripts  as  far  as  prepping  the 

15  Secretary  for  his  testimony. 

1 6  Q      And  what  were  the  substance  of  those 

17  discussions? 

18  A      Well,  the  substance  was  that  Francine  feh 

1 9  that  we  needed  to  give  the  transcripts  to  Office  of 

20  General  Counsel  for  Treasury  in  order  for  them  to 

21  prepare  testimony  for  the  Secretary. 

22 Q      And  what  were  your  feelings  on  that? 


1  A      I'm  an  investigator.   I  don't  believe  you 

2  should  give  deposition  transcripts  to  anyone.   That's 

3  why  in  the  course  of  this  whole  thing,  I  didn't 

4  approve  of  anyone  getting  the  transcripts  other  than 

5  the  witness  themselves  to  get  the  transcripts  in 

6  order  to  see  if  there  were  any  major  problems  in  the 

7  transcription,  so  I  disagreed  with  anyone  getting  our 

8  transcripts  other  than  the  witness  themselves.  And  I 

9  maintain  that  position  throughout  this  whole  review. 

10  Q      When  did  Ms.  Kemer  first  express  to  you 

1 1  her  desire  to  provide  Office  of  General  Counsel  with 

12  transcripts? 

1 3  A      Probably  after  we  started  doing  the 

14  interviews.   I  think  the  first  interviews  were  July 

15  6,  so  sometime  after  that  when  we  started  talking 

16  about  getting  them,  because  it  was  my  idea  the  only 

17  way  that  I  feh  that  we  could  get  this  done  in  a 

18  timely  manner  was  to  have  a  court  reporter  there  to 

1 9  record  them  and  to  pay  to  get  the  transcripts  the 

20  next  day  because  of  the  number  of  interviews  we  had 

2 1  in  the  short  time  frame,  rather  than  having  the 

22  agents  do  the  interviews  and  then  write  the 


32 


1966 

33 

1  interviews  up. 

2  Q      Is  that  your  normal  practice? 

3  A      No,  it's  not  our  normal  practice.  Because 

4  of  the  time  frames  involved,  that's  what  I  said  for 

5  us  to  get  this  done,  that's  the  only  way  I  felt  it 

6  was  possible. 

7  Q      So  was  that  your  recommendation,  to  have 

8  transcripts  provided? 

9  A      That's  correct. 

10  Q      Just  to  get  a  better  ~  if  I  can  get  you  to 

1 1  focus  in,  you  said  around  the  beginning  of  the 

12  interviews  is  when  Ms.  Kemer  first  brought  up  the 

13  subject  of  providing  transcripts  to  the  witnesses,  or 

14  to  Office  of  General  Counsel,  excuse  me. 

15  A      Somewhere  after  the  initiation  of  the 

16  interviews,  yes. 

17  Q      Would  you  say  that's  within  a  week's  time 

18  or  a  couple  of  days? 

19  A      I  think  shortly  after  we  did  the  first 

20  interviews,  because  we  paid  to  get  the  transcripts 

21  the  following  day.   We  had  24-hour  service  on  the 

22  transcripts,  so  when  we  started  getting  the 
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1  transcripts  after  the  first  interviews,  somewhere 

2  early  on  that  question  came  up  about  should  we  give 

3  them  to  the  Secretary  or  not.    That's  when  the 

4  discussion  first  started. 

5  Q      Now,  you  just  said  whether  you  should  give 

6  them  to  the  Secretary  or  not,  and  I  believe  earlier 

7  you  mentioned  giving  them  to  the  Office  of  General 

8  Counsel.   Is  there  a  distinction  between  that  or  did 

9  she  want  to  give  them  to  both? 

10  A      No,  it  was  to  the  Office  of  General  Counsel 

1 1  in  order  for  them  to  use  it  to  prepare  the 

12  Secretary's  testimony. 

1 3  Q      And  who  in  the  Office  of  General  Counsel 

14  did  she  want  to  give  them  to? 

15  A      I  believe  her  contact  was  Ken  Smallsbach 

16  that  she  was  dealing  with,  but  I  don't  really  know. 

17  Q      Do  you  know  who  Mr.  Smallsbach's  supervisor 

18  is,  who  he  reports  to? 

19  A      To  the  best  of  my  knowledge,  he  reports  to 

20  Dennis  Foreman,  or  did  report  to  Dennis  Foreman,  who 

21  was  the  deputy  general  counsel,  deputy  to  Jean 

22  Hanson. 
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1  Q      Other  than  a  general  reluctance  to  hand 

2  over  transcripts  to  anyone  but  the  witnesses  for 

3  purpose  of  verification,  did  you  express  to 

4  Ms.  Kemer  reluctance  to  hand  the  transcripts  over  to 

5  Office  of  General  Counsel  due  to  the  fact  that 

6  members  of  that  office  were  possible  subjects  of 

7  investigation? 

8  A      There  were  several  people  within  that 

9  office  that  were  interviewed  during  the  course  of 

10  this,  so  that  was  my  other  concern,  that  we  would  be 

1 1  giving  documents  to  a  department  where  in  fact  we  had 

12  several  people  to  be  interviewed,  yes,  it  was  a 

13  concern. 

14  Q      Did  you  express  that  to  her? 

15  A      Yes,  I  did. 

16  Q      And  on  how  many  occasions  would  you  say  you 

1 7  expressed  that  to  her? 

18  A      Several.   1  expressed  it  to  her  and  I 

1 9  expressed  it  to  Mr.  Cesca,  that  I  was  very  concerned 

20  about  that. 

21  Q      Just  dealing  with  each  one  individually, 

22  what  were  Ms.  Kemer's  reactions  to  your  expressing 
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1  of  this  concern? 

2  A      She  said  that  she  had  their  word  that  it 

3  would  only  be  used  to  prepare  the  Secretary,  and  that 

4  was  good  enough  for  her. 

5  Q      Was  this  Ken  Smallsbach's  word? 

6  A      She  said  ~  I  didn't  ask  her  specifically 

7  who.    She  just  said  that  if  they  gave  their  word, 

8  being  the  Office  of  General  Counsel,  that  it  would 

9  not  be  shared  with  anyone  else,  then  that  was  good 

10  enough. 

1 1  Q      And  what  was  your  reaction  to  that? 

12  A      I'm  an  investigator.   I'm  very  suspicious. 

13  Q      Did  she  have  any  written  agreement  with  the 

14  Office  of  General  Counsel  that  they  wouldn't  share 

1 5  information  with  regard  to  transcripts  that  were 

16  handed  over? 

17  A      I  really  don't  know.   I  mean,  I  - 

1 8  Q      Did  you  ever  see  one? 

19  A      I  may  have.   I  don't  really  know  if  there 

20  was  an  agreement  or  not  between  the  Office  of  General 

2 1  Counsel  and  Francine  Kemer. 

22  Q      What  was  Mr.  Cesca' s  reaction  to  your 
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1  expressing  concern  about  giving  transcripts  out? 

2  A      He  sided  with  Ms.  Kemer. 

3  Q      Did  he  state  why  he  sided  with  her? 

4  A      No,  he  didn't. 

5  Q      What  exactly  did  he  say? 

6  A      He  just  said  that  if  they  needed  them  and 

7  counsel  worked  it  out,  he  was  leaving  that  up  to 

8  them. 

9  Q      When  did  Office  of  General  Counsel  first  -- 

10  did  the  Office  of  General  Counsel  ever  receive 

1 1  transcripts  of  the  ~ 

12  A      I  don't  know.   As  I  said  earlier,  1  never 

13  gave  the  transcripts  to  anyone,  so  when  and  who  got 

14  transcripts,  I  really  can't  tell  you. 

15  Q      When  the  transcripts  were  prepared  and 

16  delivered  by  the  transcription  services,  where  were 

17  they  delivered  to? 

18  A      They  were  delivered  to  me. 

19  Q      And  what  did  you  do  with  them  after  you  got 

20  the  transcripts? 

21  A      We  kept  the  original  in  our  office,  we  gave 

22  one  copy  to  the  investigators  and  we  sent  one  copy  up 
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1  to  Francine. 

2  Q      So  you  had  three  copies  of  the  transcript 

3  that  was  delivered? 

4  A      That's  correct. 

5  Q      When  were  the  first  transcripts  delivered? 

6  A      Well,  the  day  after  the  first  interview,  so 

7  I  believe  the  first  interviews  were  July  6,  so  it 

8  would  have  been  July  7. 

9  Q      How  soon  after  you  received  the  transcripts 

10  were  they  delivered  to  Ms.  Kemer' s  office? 

1 1  A      Usually  the  same  day  or  possibly  the  next 

12  day.   It  depended  on  who  we  had  available  to  run  them 

13  up  there,  because  her  office  is  located  at  main 

14  Treasury  and  my  office  is  located  at  the  ICC 

15  building. 

16  Q      How  far  apart  are  those  offices? 

17  A      Four  blocks,  five  blocks,  but  we  were  not 

18  going  to  give  them  to  the  regular  messenger  service. 

19  We  hand-carried  them,  so  I  would  have  one  of  my  staff 

20  take  them  up  there  to  her,  so  we  didn't  have  a  lot  of 

21  staff  available.  We  don't  have  a  big  organization  as 

22  it  is,  and  the  two  investigators  were  two  of  my  three 
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1  desk  officers  that  were  assigned  to  this,  so  I  was 

2  really  short-staffed. 

3  Q      After  the  June  22  staff  meeting,  what  were 

4  the  next  discussions  you  had  with  regard  to  the 

5  upcoming  investigation? 

6  A      Probably  the  next  major  meeting  was  June 

7  29. 

8  Q      And  where  was  that  meeting? 

9  A      That  was  at  main  Treasury. 

10  Q      Who  participated  in  that? 

11  A      I  believe  that  was  Francine  Kemer  and  Bob 

12  Cesca  and  I. 

13  Q      What  was  the  purpose  of  the  meeting? 

14  A      Well,  that  was  to  tell  us  that  we  had  the 

15  documents  being  released  to  us  and  we  had  the  green 

16  light  to  start  the  investigation. 

17  Q      Prior  to  June  29,  had  you  had  any 

18  discussions  with  the  people  from  the  Resolution  Trust 

19  Corporation  inspector  general's  office? 

20  A      I  had  called  over  and  talked  to  Clark 

21  Blight,  the  assistant  inspector  general  for 

22  investigations.   We've  known  each  other  for  probably 
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1  12  years.   I  coached  his  son  in  soccer  way  back  when, 

2  so  we've  known  each  other  for  a  while. 

3  So  when  it  was  discussed  about  playing  -- 

4  joint  investigation  with  RTC  and  OIG,  I  called  Clark 

5  and  I  told  Bob  Cesca  I  didn't  think  it  would  be  a 

6  problem,  the  joint  investigation,  because  Clark  and  I 

7  did  know  each  other. 

8  So  I  had  called  Clark,  and  we  spoke  in 

9  general  terms  about  how  we  were  going  to  do  this  and 
0  who  we  were  going  to  assign  to  it. 

1 1  Q      When  did  that  occur? 

12  A      Probably  somewhere  between  the  22nd  and  the 

13  29th.   I  didn't  -  I  don't  have  a  record  of  it,  so  it 

14  was  somewhere  in  there. 

15  Q      But  you  recall  it  was  between  the  two  staff 

16  meetings? 

17  A      That's  correct. 

18  Q      I  would  like  to  have  you  look  at  a  document 

19  which  bears  Bates  stamps,  it's  hard  to  read  on  the 

20  first  page,  336  and  then  it's  cut  off  a  little  bit. 

21  Second  page  is  337.   It's  a  two-page  document, 

22  appears  to  be  a  copy  of  ar^interoffice  memorandum. 
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1  which  I  believe,  it  looks  like  an  E-mail  to  me.   Is 

2  that  an  E-mail? 

3  A      That's  an  E-mail  off  of  our  fax,  and  often 

4  they  start  in  the  middle.   That's  not  anything 

5  devious.   That's  the  way  our  system  works.    It's  a 

6  little  better  now  but  still  not  quite  there.   That's 

7  the  reason  that  it  starts  in  the  middle  of  the  page. 

8  Q      The  date  on  it  is  23  June  1994  from 

9  Francine  Kemer  to  James  Cottos,  cc  Robert  Cesca  and 

10  Raisa  Cesario,  subject,  meeting  with  Ken  Smallsbach 

1 1  and  Bob  McNamara.  Take  a  moment  to  review  it  and  let 

12  me  know  when  you've  had  a  chance  to  go  through  its 

1 3  contents. 

14  (Witness  reviewed  the  document.) 

15  A      Okay. 

16  Q      First  question,  have  you  seen  this  document 

17  before? 

18  A      Yes,  1  have. 

19  Q      When  did  you  see  it? 

20  A      June  23,  when  1  received  it  from  -  well, 

21  I'll  take  that  back.   June  24.    Francine  put  it  on  at 

22  10:40  p.m.    I'm  sure  I  didn't  see  it  that  night,  I 
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1  saw  it  the  next  day. 

2  Q      Under  the  subject,  meeting  with  Ken 

3  Smallsbach  and  Bob  McNamara,  "Ken  and  Bob  came  up  to 

4  see  me  around  6:45.    They  had  the  following 

5  questions.   The  first  one  is  when  could  they  talk  to 

6  agency  employees  to  prepare  them  for  the 

7  Congressional  hearings. 

8  "After  we  interviewed  them  of  course,  but 

9  how  soon  after." 

10  Do  you  recall  - 

11  A      We  talked  about  that. 

12  Q      That  discussion? 

13  A      Yes. 

14  Q      What  are  the  discussions  you  had  about 

15  that? 

16  A      The  discussion  was  between  Bob  Cesca  and 

17  Francine  and  I  about  that  access,  and  again,  I  was 

18  concerned  that  they  not  talk  to  anyone  until  we  were 

19  done  with  all  of  the  interviews,  and  that's  what  I 

20  expressed. 

21  Q      And  how  was  that  received? 

22  A      Mixed.   I  think  Francine  voiced  the  concern 
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1  that  the  staff  needed  to  be  prepared  for  the 

2  testimony  and  that  we  needed  to  give  them  more  time, 

3  and  I  told  them  that  we  would  get  those  ~  the 

4  interviews  done  as  quickly  as  possible,  at  least 

5  after  the  Treasury  people  were  done,  then  maybe  they 

6  could  start  talking,  but  again,  I  feh  that  the 

7  transcripts  should  not  be  shared  until  the  whole 

8  thing  was  done. 

9  Q      And  what  were  the  specific  concerns  with 

10  sharing  the  transcripts  before  the  whole  thing  was 

1 1  done? 

12  A      Because  of  one  witness  seeing  what  another 

13  witness  had  said.   That's  a  common  concern. 

14  Q      What's  the  specific  concern  centered  on? 

15  A      Well,  I  think  just  in  the  past,  that  I  want 

16  to  interview  someone  and  I  want  to  know  what  they 

17  recall  about  it,  not  what  someone  else  recalls  about 

18  it.    If  they  read  someone  else's  transcript,  they  may 

19  slant  their  testimony  based  on  that. 

20  Q      It  might  infect  their  recollection  with 

21  someone  else's  recollection? 

22  A      That's  correct. 


10 


44 

1  Q      Were  any  agency  employees  prepared  for 

2  Congressional  hearings  by  Smallsbach  or  Cesca  before 

3  you  conducted  your  interviews? 

4  A      I  don't  know. 

5  Q      And  you  said  the  reaction  was  mixed.   Could 

6  you  give  me  what  everyone's  viewpoint  on  that  was? 

7  A      Well,  I  think  Bob  Cesca  was  somewhat 

8  neutral.   By  that  I  meant  he  --  most  of  the 

9  discussion  was  between  Francine  and  I  about  the  pros 
and  cons  of  making  the  documents  --  making  the 

1 1  transcripts  available.  And,  you  know,  as  far  as  I 

12  was  concerned,  they  could  talk  to  them  about  their 

13  testimony,  but  I  didn't  feel  that  they  should  need 

14  the  transcripts,  that  they  should  have  access  to  the 

1 5  transcripts. 

16  Q      So  you  had  no  problem  with  them  being 

17  prepared  orally  with  department  officials  but  you 

18  didn't  want  the  transcripts  to  be  used;  is  that 

19  correct? 

20  A      That's  correct. 

21  Q      Did  Ken  Smallsbach  participate  in  any 

22  discussions  with  regard  to  the  transcripts  provision 
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1  to  witnesses? 

2  A      Not  with  me. 

3  Q      Why  would  Ken  and  Bob  go  up  to  see  Francine 

4  Kemer  with  regard  to  preparing  witnesses  and  talking 

5  to  - 

6  A      I  think  they  were  the  two  attorneys  that 

7  were  responsible  for  preparing  testimony  for  the 

8  Secretary. 

9  Q      And  just  for  frame  of  reference,  we've  been 

1 0  talking  about  preparing  people  for  testimony.   What 

1 1  testimony  were  they  preparing  prepared  for? 

12  A      For  his  testimony  before  the  house  banking 

13  committee  and  the  Senate  banking  committee.   I  think 

14  he  had  been  called  to  both  or  at  least  put  on  notice 

15  that  he  would  be  testifying  before  both  committees. 

16  Q      And  were  any  other  Treasury  officials  being 

17  prepared  for  Congressional  testimony  during  this  time 

18  period? 

19  A      There  were  several  that  were  being  prepared 

20  for  testimony  that  had  been  told  they  would  be  called 

2 1  to  testify. 

22 Q      And  which  officials  were  those? 
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1  A      Well,  at  least  Jean  Hanson,  the  general 

2  counsel,  Roger  Altman,  the  Deputy  Secretary.  Those 

3  were  probably  the  two  main  people. 

4  Q      Was  Dennis  Foreman  a  possible  subject  of 

5  your  investigation? 

6  A      Yes,  he  was.    1  don't  want  to  say  subject. 

7  I  think  that's  a  little  strong.    1  think  — 

8  Q      Characterize  it  as  accurately  as  possible. 

9  A      As  a  witness  or  involved  in  the  context, 

10  yes.   The  only  other  discussion  in  this  document  was 

1 1  the  access  to  White  House  people,  and  I  don't  know  if 

12  that's  relevant  or  not.    There  was  a  — 

13  Q      What  were  those  discussions? 

14  A      There  was  a  long  discussion  about  initially 

15  Ms.  Kemer  said  that  she  felt  ~  when  we  had  agreed 

16  that  we  would  take  ~  put  everyone  under  oath  and 

17  have  a  court  reporter  there  to  do  the  interviews  of 

1 8  the  Treasury  and  RTC  people,  the  next  question  was 

19  about  the  White  House  people.   And  I  feh  that 

20  however  we  did  the  Treasury  and  RTC  people,  we  needed 

21  to  do  the  White  House  people  the  same  way. 

22  Francine  Kemer  said  that  that  wasn't 
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1  necessarily  true  because  the  Treasury  people  are 

2  compelled  to  cooperate  with  the  Treasury  Office  of 

3  Inspector  General,  RTC  people  are  compelled  to 

4  cooperate  with  the  RTC  Office  of  Inspector  General, 

5  but  the  White  House  people  were  not  compelled  to 

6  cooperate  with  either  of  us. 

7  So  she  said  that  we  should  have  different 

8  rules  for  them,  and  I  disagreed,  and  1  said  that  we 

9  would  look  not  independent  and  not  straightforward  if 

10  we  had  separate  rules  for  the  White  House  people  than 

1 1  we  did  for  the  Treasury  and  RTC  people.   And 

12  initially  I  think  in  her  contacts  with  Jane  Sherburne 

13  of  the  White  House  staff,  of  Mr.  Cutler's  staff, 

14  Ms.  Sherburne  said  that  that  was  not  acceptable,  they 

15  would  not  be  interviewed  under  those  conditions. 

16  Q      Did  she  state  why? 

17  A      No,  she  just  said  that  was  not  acceptable 

18  to  them.   And  1  said,  fine,  then  in  that  case  then  I 

19  think  we  should  interview  the  Treasury  and  RTC 

20  people,  get  the  White  House  people  on  record  and  make 

2 1  them  the  offer  and  if  they  choose  not  to  respond, 

22  that  was  their  choice,  but  1  wanted  to  make  them 
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1  respond  on  the  record  why  they  weren't. 

2  Subsequently  a  letter  was  written  asking 

3  for  them  to  aside  by  the  same  rules  as  the  Treasury 

4  and  RTC  people  did,  and  they  agreed  to  be  interviewed 

5  the  same  way. 

6  Q      Now,  was  your  proposition  to  interview  the 

7  RTC  and  Treasury  people  and  then  have  it  put  on  the 

8  record  that  the  White  House  people  weren't 

9  interviewed,  was  that  proposition  ever  communicated 

10  to  the  White  House? 

11  A      I  don't  know  what  was  communicated  to  the 

12  White  House  because  1  never  had  any  direct  contact 

13  with  Jane  Sherburne  or  anyone  from  the  White  House. 

14  That  was  my  position  to  Francine,  and  that's  what  ~ 

1 5  Q      You  communicated  that  to  her? 

16  A      1  told  Francine  that,  yes,  and  Francine  had 

17  the  discussion  with  Jane  Sherburne.   Exactly  what  she 

18  said,  I  don't  know,  because  I  was  never  present,  but 

19  1  do  know  that  the  White  House  changed  their  position 

20  and  decided  to  agree  to  have  the  White  House 

21  personnel  interviewed  the  same  way. 

22  Q      That  was  in  response  to  a  letter  that  was 
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1  sent  over  there? 

2  A      That's  correct. 

3  Q      And  what  did  the  letter  say? 

4  A      It  was  a  letter  of  July  1,  but  I  think 

5  basically  it  said  that  this  is  what  we're  asking  to 

6  interview  the  people  and  under  these  conditions,  and 

7  it  talked  about  the  dates  where  we  wanted  to  have 

8  those  people  available.  I  think  we  were  asking  for 

9  the  7th  to  the  1 1th  or  something  like  that. 

10  Q      During  June  of  1994,  were  there  any 

1 1  meetings  held  between  members  of  Treasury  IG  with  the 

12  Office  of  Government  Ethics? 

13  A      I  know  Francine  did  the  one  meeting,  you 

14  showed  me  the  E-mail  from  her  meeting  over  there.   I 

1 5  think  the  next  meeting  ~ 

16  Q      Actually  1  don't  think  I  showed  it  to  you. 

17  I  think  you  might  have  seen  it,  though.    Let  me  put 

18  it  on  the  record.   Let  me  show  you  what's  an  E-mail 

19  Bates  stamped  332  through  335.    Take  a  quick  look  at 

20  that. 

21  (Witness  reviewed  the  document.) 

22 A      I'm  familiar  with  that  document. ^___ 
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1  Q      Just  for  the  record,  the  documents  are  on 

2  the  table  and  I  didn't  show  it  to  you  at  a  previous 

3  time  or  anything.    It's  I  believe  a  four-page 

4  document,  interoffice  memorandum  dated  23  June  1994 

5  from  Francine  Kemer  to  James  Cottos,  subject  is 

6  meeting  with  OGE. 

7  Is  this  the  E-mail  you're  referring  to? 

8  A      Yes,  it  is. 

9  Q      And  do  you  recall  discussions  that  you  had 

10  with  Ms.  Kemer  regarding  this  meeting? 

1 1  A      Yes. 

12  Q      What  did  she  tell  you  about  the  meeting? 

13  A      Well,  she  just  told  us  that  she  had  had  the 

14  meeting  with  OGE  and  had  received  the  questions  that 

15  they  feh  they  needed  to  be  addressed  in  our  review 

16  and  then  that  she  had  put  it  in  an  E-mail  the  exact 

17  concerns  so  I  could  pass  it  on  to  the  investigators. 

18  Q      I  would  like  to  direct  your  attention  to 

19  the  second  page  of  the  E-mail.   First  of  all,  did  you 

20  receive  this  E-mail? 

21  A      Yes,  I  did. 

22  Q      Under  item  number  4,  which  begins  with  the 
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1  first  full  paragraph  of  the  second  page,  1  would  like 

2  to  direct  your  attention  to  the  second  full  paragraph 

3  of  that  page  with  the  second  to  last  sentence  in  that 

4  paragraph,  which  reads  "Regardless  of  the  answer, 

5  what  did  you  understand  your  responsibility  to  be 

6  concerning  the  disclosure  of  nonpublic  information." 

7  I  believe  that  refers  to  questions  that  OGE 

8  wanted  you  to  ask? 

9  A      That's  correct. 

10  Q      Were  those  questions  asked  of  the 

1 1  witnesses? 

12  A      Yes,  they  were. 

1 3  Q      How  much  of  the  ~  what  type  of  ~  how  did 

14  the  investigation  deal  with  questioning  witnesses 

15  with  regard  to  their  understanding  of  policy 

16  concerning  disclosure  of  nonpublic  information? 

17  A      I  think  they  were  specifically  asked  that 

18  question  during  --  there  was  a  list  of  questions  that 

1 9  the  interviewers  ~  that  the  agents  put  together  for 

20  each  of  the  interviews,  and  that  was  covered  within 

21  their  interviews.   They  were  asked  that  question. 

22 Q      And  directing  your  attention  to  the  — 


1  towards  the  bottom  of  the  page,  there's  a  list  of  ~ 

2  strike  that. 

3  You  said  there  was  a  staff  meeting  on  June 

4  29? 

5  A      Yes. 

6  Q      And  who  participated  in  that? 

7  A      I  believe  it  was  Francine  Kemer  and  Bob 

8  Cesca  and  I.    I'm  not  sure  if  that  was  a  staff 

9  meeting  or  a  meeting. 

10  Q      Was  it  a  meeting  about  the  investigation? 

1 1  A      Yes. 

12  Q      And  what  was  the  substance  of  discussions 

13  in  the  meeting? 

14  A      If  I  had  my  notes,  I  could  address  it 

1 5  directly. 

16  Q      Let  me  just  ask  you  if  you  have  any 

17  independent  recollection  of  what  the  discussions 

18  were. 

19  A      Well,  I  think  that's  when  we  were  getting 

20  ready  to  get  started  and  actually  get  into  the 

2 1  investigation,  so  the  discussion  was  when  we  would 

22  get  the  documents,  I  guess  they  were  in  the  process 
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1  of  being  received,  how  we  were  going  to  handle  them 

2  and  going  over  who  was  going  to  be  interviewed, 

3  that's  when  we  started  talking  about  all  the  people 

4  that  were  going  to  be  interviewed. 

5  Q      So  this  was  a  logistical  meeting  with 

6  regard  to  how  you  were  going  to  conduct  the 

7  investigation? 

8  A      That's  correct. 

9  Q      Did  you  coordinate  this  meeting  with  people 

10  at  the  RTC  or  was  this  just  how  Treasury  IG  intended 

11  to  -- 

12  A      I  think  this  was  just  the  Treasury  IG 

13  meeting.   I  think  we  subsequently  had  a  meeting,  I 

14  believe,  on  July  1  with  the  RTC  people. 

15  Q      1  would  like  to  show  you  a  document,  it's  a 

16  one-page  document.  Bates  stamped  389  dated  June  27, 

17  1994. 

18  MR.  PORTNOY:     I'm  sorry,  the  Bates  stamp 

19  number? 

20  MR.  O'CALLAGHAN:    389. 

21  MR.  PORTNOY:     Thank  you. 

22 BY  MR.  O'CALLAGHAN: 
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1  Q      Have  you  seen  document  389  before? 

2  A      Yes,  I  have. 

3  Q      When  did  you  first  see  it? 

4  A      Probably  on  June  27  or  June  28. 

5  Q      Did  you  see  a  draft  of  it? 

6  A      No,  I  didn't. 

7  Q      What  is  document  389? 

8  A      It's  a  memorandum  from  Bob  Cesca,  the 

9  deputy  inspector  general,  to  Jean  Hanson,  the  general 

10  counsel,  regarding  the  provision  of  legal  advice  and 

1 1  services  to  the  Office  of  Inspector  General. 

12  Q      Okay.   And  was  this  the  document  you 

1 3  referred  to  when  we  were  discussing  the  June  22  staff 

14  meeting? 

15  A      Yes. 

16  Q      Was  the  creation  of  this  document  discussed 

17  at  that  staff  meeting? 

18  A      1  think  it  was  ~  this  specific  document, 

19  it  was  discussed  that  something  was  going  to  be 

20  arranged  at  that  meeting  and  subsequently  it  became 

21  this  letter. 

22  Q      Do  you  know  who  wrote  this  letter  or  memo? 
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1  A      As  far  as  I  know,  Francine  Kemer  did. 

2  Q      I  would  like  to  direct  your  attention  to 

3  the  second  paragraph,  which  reads  "Given  the  nature 

4  of  the  inquiry,  we  have  therefore  agreed  that 

5  Ms.  Kemer  and  members  of  her  staff  will  report 

6  solely  to  the  inspector  general  on  any  matters 

7  relating  to  the  investigation." 

8  Is  your  understanding  that  during  the  time 

9  period  March  through  July  of  —  actually  June  27, 

10  1994  through  the  end  of  July,  1994,  that  Ms.  Kemer 

1 1  and  members  of  her  staff  reported  solely  to  the 

12  inspector  general  on  matters  relating  to  the 

13  investigation? 

14  A      What  is  the  question?   I'm  sorry,  I  missed 

15  the  question. 

16  Q      Sure,  I'll  state  it  again.   Is  it  your 

17  understanding  that  during  the  period  June  27,  '94 

1 8  through  August  1 ,  1 994,  that  Ms.  Kemer  and  members 

19  of  her  staff  reported  solely  to  the  inspector  general 

20  on  any  matters  relating  to  the  investigation? 

21  A      That's  what  this  agreement  says  that  they 

22  were  required  to  do,  yes. 
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1  Q      The  question  is,  is  it  your  understanding 

2  that  that  is  actually  what  occurred? 

3  A      I  don't  know  if  that  occurred  or  not, 

4  because  I'm  not  sure  who  else  Ms.  Kemer  discussed 

5  the  investigation  with. 

6  MR.  PORTNOY:     I  would  ask  you  to  clarify 

7  what  you  mean  by  "report,"  because  report  ~ 

8  MR.  O'CALLAGHAN:    Relay  any  information 

9  regarding  any  matters  relating  to  the  investigation. 

10  THE  WITNESS:    Well,  it  says  "without 

1 1  authorization  from  the  inspector  general,"  so  I  don't 

12  know.    I  know  there  were  communications  between 

13  Ms.  Kemer  and  the  Office  of  General  Counsel  for  the 

14  department,  but  I  don't  know  if  those  communications 

15  were  approved  by  Bob  Cesca  or  not. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Well,  what  communications  are  you  aware 

1 8  that  occurred? 

19  A      Well,  I  know  that  there  were  some 

20  transcripts  given,  I  know  there  was  communication 

21  about  lining  up  interviews  of  people,  et  cetera. 

22  Q      With  regard  to  lining  up  of  interviews,  was 
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1  that  a  logistical  communication? 

2  A      Yes,  uh-huh. 

3  Q      Didn't  go  to  the  substance  of  the 

4  investigation? 

5  A      Not  that  I'm  aware  of. 

6  Q      Do  you  have  any  reason  to  believe  that  it 

7  would  have  gone  to  the  substance  of  the 

8  investigation? 

9  A      The  only  question  I  had,  when  one  of  the 

10  attorneys  was  contacted  by  one  of  my  investigators, 

1 1  an  attorney  named  John  Bowman  was  called  by  one  of 

12  our  investigators  after  they  finished  one  of  the 

13  interviews  to  try  and  line  up  an  interview. 

14  Mr.  Bowman's  response  was  no,  you  can't 

15  interview  me,  my  name  is  not  on  the  list  and  I 

16  haven't  been  briefed,  and  the  investigator 

17  immediately  called  me  and  said,  what's  going  on. 

18  I  called  Mr.  Cesca  and  subsequently  talked 

19  to  Francine  Kemer  and  Francine  Kemer  said  that  she 

20  was  giving  a  list  of  the  interviewees  for  lining  up, 

21  to  establish  the  interview  list,  the  times  and  dates, 

22  et  cetera.  And  as  far  as  the  briefing,  she  said  when 
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1  they  said  briefing  ~ 

2  Q      I'm  sorry,  you  said  she  was  giving  a  list. 

3  Who  was  she  giving  it  to? 

4  A      To  the  Office  of  General  Counsel  to  line  up 

5  the  interviews.   And  as  far  as  the  briefing,  she  said 

6  to  the  best  of  her  knowledge,  what  they  were  talking 

7  about  was  that  someone  was  showing  them  Whitewater 

8  documents  that  they  may  have  been  involved  with 

9  before  they  were  interviewed  by  us,  and  1  told  her 

10  that  I  felt  that  that  was  inappropriate. 

1 1  Q      When  did  you  tell  her  that? 

12  A      As  soon  as  I  found  out  about  it. 

13  Q      Did  you  tell  her  orally  or  was  this -- 

14  A      This  was  over  the  phone. 

1 5  Q      Did  you  take  notes  of  the  conversation? 

16  A      No,  I  didn't. 

17  Q      Why  did  you  think  it  was  inappropriate? 

18  A      1  don't  think  that  anyone  should  be  briefed 

19  before  an  interview  by  us.    1  think,  again,  as  I  -- 

20  same  thing  about  my  concern  with  the  transcripts, 

21  that  when  they're  interviewed,  they  should  be 

22  interviewed  about  what  they  remember  about  it,  and  I 
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1  don't  think  that  they  should  have  advance  notice, 

2  whoever's  employees  they  are. 

3  Q      Who  at  the  Office  of  General  Counsel  was 

4  provided  with  a  list  of  the  interview  schedule? 

5  A      I  don't  know. 

6  Q      Are  you  aware  of  any  other  communications 

7  that  occurred  between  Ms.  Kemer  and  Office  of 

8  General  Counsel  with  regard  to  the  investigation? 

9  A      Well,  other  than  the  transcripts,  1  know 

10  subsequently  ~  subsequently  1  found  out  that  she  did 

1 1  give  them  the  transcripts  at  some  point  for  them  to 

12  use  to  start  preparing  the  Secretary's  testimony. 

13  Other  than  that,  no,  1  don't  know. 

14  Q      During  the  period  June  27,  '94  through 

15  August  1,  '94,  did  Mr.  Kemer  have  any  contact  with 

16  Ms.  Hanson? 

17  A      I  don't  know. 

1 8  Q      Have  you  ever  been  told  that  she  was,  that 

19  she  did? 

20  A      No. 

21  Q      After  review  ~  when  you  first  reviewed 

22  this  document,  you  got  it  either  on  the  27th  or  28th 


1  of  June? 

2  A      Yes. 

3  Q      Do  you  recall  what  your  reaction  was  after 

4  reading  it? 

5  A      Yes,  I  do. 

6  Q      What  was  that? 

7  A      Well,  I  didn't  feel  that  it  resolved  the 

8  problem  because  the  fact  that  there  was  going  to 

9  be  ~  that  she  was  supposed  to  report  for  this 

10  investigation  solely  to  the  inspector  general  did  not 

1 1  change  the  fact  that  her  overall  evaluation  for  the 

12  year  was  still  going  to  be  done  by  the  Office  of 

13  General  Counsel.   So  to  me  this  did  not  resolve  the 

14  problem. 

15  Q      Did  you  express  that  to  anybody? 

16  A      Yes,  I  did. 

17  Q      And  who  did  you  express  it  to? 

18  A      I  expressed  that  to  Mr.  Cesca  and  to 

19  Ms.  Kemer. 

20  Q      When  did  you  do  that? 

2 1  A      Immediately  after  I  saw  this  letter, 

22  because  I  was  told  that  the  letter  was  going  to 
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1  resolve  my  concerns,  and  when  I  read  it,  I  said  this 

2  does  not  resolve  my  concerns. 

3  Q      And  what  was  their  reaction? 

4  A      1  was  overruled.   I  was  told  that  that's 

5  the  way  it  was  going  to  be. 

6  Q      And  was  this  a  face-to-face  meeting  with 

7  both  of  them  or  how  did  you  express  this? 

8  A      Probably  at  the  meeting  on  the  29th.   I 

9  think  there  was  a  meeting  on  June  29  and  this  was 

10  discussed. 

11  Q      I  would  like  to  show  you  a  document  Bates 

12  stamped  448.    It's  a  one-page  document,  handwritten 

13  notes.   Have  you  ever  seen  document  448  before? 

14  A      Yes,  that's  my  handwriting. 

15  Q      And  1  believe  the  date  on  it,  on  the  top, 

16  is  6-30-94? 

17  A      Yes,  it  is. 

18  Q      Do  you  recall  creating  this  document? 

19  A      Yes,  I  do. 

20  Q      What  was  this  created  in  connection  with? 

21  A      This  was  a  meeting  that  we  had.   1  earlier 

22  said  I  thought  it  was  July  1.   This  is  the  meeting  at 
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1  my  office,  the  Clark  ~  Clark  Blight's  name  has  been 

2  cut  off,  along  with  Raisa's  off  the  top  of  the 

3  document. 

4  Q      I  apologize  for  that.   I  think  that's  how 

5  it  came  to  us  in  the  production. 

6  A      That  could  be.   But  at  the  meeting  it  was 

7  Clark  Blight,  the  RTC  AIGA,  Lou  Sherman,  his  deputy, 

8  and  then  the  two  agents  who  worked  on  it,  Sarah 

9  Herlihy  and  Joan  Dwyer. 

10  Q      Those  are  RTC  agents? 

11  A      Those  are  the  RTC  investigators.  And  then 

12  on  my  side  it  was  ROC,  for  Raisa  Otero-Cesario  at 

13  that  time,  and  my  two  investigators.  Dean  O'Rourke 

14  and  Fred  Coco.   Those  were  the  people  in  attendance 

15  at  the  meeting. 

16  Q      If  you  could  go  through  the  document  with 

17  me,  read  through  the  first  line. 

18  A      Yeah.   Mark  Stein  was  one  of  the  attorneys 

19  for  the  Office  of  Independent  Counsel.   He  worked  for 

20  Mr.  Fiske.   And  we  had  at  some  point  Francine  was 

21  asked  to  check  with  Mr.  Stein  about  us  using  Kalkines 

22  warnings  with  the  people  that  we  interviewed. 
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1  Q      What  are  those  warnings? 

2  A      Kalkines  warnings  are  the  fact  that  there 

3  are  no  criminal  actions  pending,  and  therefore,  if  a 

4  person  refiised  to  cooperate  in  the  interview,  we 

5  could  give  them  the  Kalkines  warning,  which  says  that 

6  they  had  to  cooperate  in  the  interview  and  that  there 

7  were  no  outstanding  criminal  implications  to  their 

8  testimony. 
Mr.  Stein  said  he  didn't  feel  that  would  be 

necessary;  everyone  had  cooperated  with  them  and  he 
did  not  feel  that  it  was  a  problem,  and  subsequently, 
it  was  not  a  problem. 

Q      Did  he  participate  in  the  meeting  too  or 
was  this  just  a  sentiment  that  was  related  to 
everyone  at  the  meeting? 

A      No,  this  was  sentiment  that  was  related  at 
the  meeting.   I  believe  that  Pat  Black,  the  general 
counsel  at  RTC,  Office  of  Inspector  General,  had  also 
spoken  to  Mr.  Stein  and  so  we  were  comparing  notes  at 
this  meeting  that  we  were  on  the  same  page  about 
this. 

The  second  reference,  the  summary  report 
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1  and  the  OGE  review  questions,  that's  when  we  were 

2  anticipating  before  we  even  started  how  we  were  going 

3  to  write  the  report  how  we  felt  that  it  would  come 

4  together. 

5  Q      You  wrote  a  summary  of  how  you  would  do  it? 

6  A      No,  we  discussed  the  fact  that  it  would  be 

7  a  summary  report,  just  summarizing  the  ~  all  the 

8  contacts  that  we  would  establish.   We  just  talked  in 
general  about  how  the  report  would  look. 

Then  Nussbaum  is  ~  most  of  the  witnesses, 
we  had  already  decided  who  we  needed  to  see  and  were 
in  the  process  of  trying  to  line  them  up. 
Mr.  Nussbaum  was  in  Italy  and  we  didn't  know  if  he 
was  going  to  be  back  or  not,  so  we  discussed  that 
about  how  critical  he  was  and  if  since  he  was  no 
longer  with  the  government  working,  he  was  no  longer 
working  with  the  White  House,  if  we  would  be  able  to 
get  him  to  cooperate  or  not  because  we  really 
couldn't  compel  him.    That  was  part  of  that 
discussion.   That's  the  top  of  the  document. 

Q      And  was  there  a  time  factor  for  when  you 
could  get  Mr.  Nussbaum  in,  concerns  or  ~ 
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1  A      Well,  at  this  point  it  was  concern  about 

2  whether  he  would  be  back  from  Italy  at  all  during  the 

3  time  frame  that  we  had  to  conduct  this  investigation. 

4  Q      What  was  the  time  frame  in  which  you  had  to 

5  conduct  the  investigation? 

6  A      We  had  hoped  to  be  done  by  July  20  when  we 

7  started.   That  was  our  goal. 

8  Q      What  was  that  hope  based  on? 

9  A      That  hope  was  based  on  the  Secretary  was 

10  supposed  to  testify,  I  believe,  on  the  26th,  so  we 

1 1  hoped  to  have  the  report  done  by  the  20th  so  that  the 

12  report  would  be  done  before  the  Secretary  had  to 

13  testify. 

14  Q      And  why  did  you  want  to  have  the  report 

15  done  before  the  Secretary  had  to  testify? 

16  A      So  that  the  Secretary  would  be  able  to  have 

17  an  idea  of  what  exactly  happened  within  the 

1 8  department  and  how  many  contacts  there  were, 

19  et  cetera,  before  he  testified. 

20  Q      And  had  the  Secretary  expressed  a  desire  to 

21  have  the  report  done  by  that  time? 

22  A      Yes,  he  had.  


1  Q      If  you  could  go  through  the  next  part. 

2  A      The  next  part  is  information  that  I 

3  received  from  Francine.   That's  why  the  note 

4  "Francine"  on  the  side.    She  had  talked  to  Jane 

5  Sherburne,  who  worked  for  ~  who  was  on  Lloyd 

6  Cutler's  staff  at  the  White  House,  and  Jane  Sherburne 

7  had  told  her  that  she  was  acting  as  an  investigator 

8  for  the  White  House  doing  a  report  for  OGE  about 

9  the  "  from  the  White  House  perspective  on  these 

1 0  contacts. 

1 1  Q      And  what  was  your  knowledge  of  that 

12  activity,  Jane  Sherburne  acting  as  an  investigator 

1 3  doing  the  report  for  the  ~ 

14  A      This  is  what  Francine  told  me.   She  said 

15  she  was  acting  as  an  investigator  doing  a  report  for 

16  OGE.    I  subsequently  found  out  that  they  weren't 

17  taking  any  statements,  that  everything  was  oral,  so  I 

1 8  didn't  understand  what  kind  of  report  — 

19  Q      I'm  sorry,  when  you  say  they  weren't  taking 

20  any  statements,  who  were  you  referring  to? 

21  A      Jane  Sherburne  and  the  White  House  team, 

22  whoever  was  on  that  team,  but  Jane  Sherburne, 
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Francine  depicted  them  as  doing  an  investigation  of 

2  White  House  for  OGE.   And  then  the  rest  of  the 

3  discussion  was  about  the  documents. 

4  Q      Well,  just  if  I  could  keep  you  on  that 

5  issue,  did  you  ever  discover  what  type  of 

6  investigation  the  White  House  did,  if  they  did  any? 

7  A      I  don't  know  if  you  could  call  it  an 

8  investigation.   I  think  they  talked  to  people  at  the 

9  White  House  about  any  contacts  with  Treasury,  but  as 

10  far  as  I  know,  there  were  never  any  interviews 

1 1  written  up,  there  was  never  any  report  written  up. 

12  That  came  up  later  in  our  discussion  about  comparing 

13  their  work  and  our  work. 

14  Q      And  who  had  discussions  with  the  people  at 

15  the  White  House  with  regard  to  the  transcripts? 

16  A      Francine  Kemer,  and  subsequently,  I 

17  believe,  Pat  Black,  the  general  counsel  from  RTC, 

18  inspector  general,  was  also  involved  in  some  of  the 

19  discussions  with  Jane  Sherburne. 

20  Q      But  my  question,  I  guess,  is  trying  to 

21  address  did  you  find  out  who  at  the  White  House  was 

22  conducting  the  interviews  or  discussions  with  people 

68 
in  the  White  House  about  White  House  -- 

A      Jane  Sherburne  is  what  I  was  told. 

Q      Do  you  know  what  form  the  interviews  took 
or  discussions? 

A      No,  no,  I  don't. 

Q  Did  anyone  at  OGE  ever  relate  to  you  that 
Sherburne  was  doing  an  investigation  of  a  report  for 
OGE? 

A      No.    Subsequently  ~  subsequent  to  this 
conversation,  Clark  Blight,  I  believe,  told  me  that 
he  and  Pat  Black  had  spoken  with  OGE  and  that  OGE  was 
not  aware  that  the  White  House  was  doing  any  report 
for  them. 

Q      Did  you  ever  --  was  the  White  House 
directed  to  do  an  investigation  by  anybody? 

A      Not  that  I'm  aware  of 

Q      What  was  your  reaction  to  Mr.  Kemer 
telling  you  that  Jane  Sherburne  said  she's  acting  as 
an  investigator  doing  a  report  for  OGE? 

A      I  think  this  is  when  we  were  still  going 
through  the  discussions  about  how  the  White  House 
people  would  be  interviewed,  and  her  point  was  that 
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1  it  would  be  easier  for  us  to  share  our  transcripts 

2  rather  than  the  White  House  have  to  go  interview  our 

3  people  separately,  and  I  think  that  was  the 

4  discussion  at  that  point.   And  I  think  she  at  one 

5  time  at  least  had  mentioned  the  fact  or  the 

6  possibility  of  Jane  Sherburne  sitting  in  on  our 

7  interviews  of  the  Treasury  and  RTC  people,  and  I  said 

8  no. 

9  Q      Why  did  you  say  no  to  that? 

10  A      Because  I  felt  that  that  would  certainly 

1 1  intimidate  the  witnesses,  and  I  didn't  think  it  was 

12  appropriate. 

13  Q      Was  that  issue  ever  revisited  with  you 

14  again? 

15  A      No,  no,  it  wasn't.   That  pretty  well  died. 

16  Q      Was  that  an  oral  discussion? 

17  A      Yes,  it  was. 

18  Q      When  did  that  occur? 

19  A      During  this  same  time  period,  June  29,  June 

20  30,  before  the  letter  was  sent  over.   And  I  think  the 

2 1  letter  was  sent  July  1 . 

22  Q      Which  letter  was  that? 


1  A      That  was  the  letter  signed  by  Jack  Adair, 

2  the  inspector  general  at  RTC,  and  Bob  Cesca,  acting 

3  inspector  general  at  Treasury,  to  Lloyd  Cutler  at  the 

4  White  House. 

5  Q      The  next  portion  reads  "Written  statement 

6  that  nothing  will  be  shared  with  any  White  House 

7  witnesses." 

8  What  does  that  refer  to? 

9  A      That's  what  Jane  Sherburne  told  Francine, 

10  that  they  would  be  willing  to  give  us  a  written 

1 1  statement  that  nothing  would  be  shared  with  any  other 

12  White  House  witness.   That  was  when  that  was  first 

13  broached. 

14  Q      Okay.   And  what  is  she  referring  to,  that 

15  nothing  will  be  shared? 

16  A      1  think  at  that  point  they  were  still 

1 7  talking  about  trying  to  get  our  transcripts  after  the 

18  interviews. 

19  Q      And  when  did  the  first  discussions  with 

20  regard  to  the  White  House  trying  to  get  your 

2 1  transcripts  after  the  interviews  occur? 

22  A      Possibly  back  then.   I  think  Jane  Sherburne 
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1  may  have  raised  it  from  the  beginning  when  she  found 

2  out  that  we  were  doing  the  investigation,  but  again, 

3  that  was  conversations  between  she  and  Francine. 

4  Q      Did  Francine  tell  you  in  late  June  that 

5  Sherburne  had  approached  her  about  getting 

6  transcripts? 

7  A      I  think  that's  what  this  note  was,  that 

8  they  would  be  willing  to  give  us  a  written  statement 
that  nothing  would  be  shared. 

Q      And  what  was  your  reaction  to  that? 

A  My  reaction  was  that  they  still  shouldn't 
get  any  of  the  transcripts  until  we  were  done. 

Q  Was  this  information  shared  with  people 
from  the  RTC? 

A      Yes,  we  had  discussions,  certainly  the  RTC 
people,  at  least  Clark  Blight  and  the  investigators 
felt  the  same  way  that  I  did,  that  those  transcripts 
should  not  be  shared. 

Q      Did  this  come  up  in  the  June  30  meeting? 

A  No,  I  don't  think  so.  I  think  the  June  30 
meeting  was  all  the  investigators,  we  were  talking 
about  the  logistics  of  doing  the  investigation  and 


1  how  we  were  going  to  match  up  the  people  and  things 

2  like  that. 

3  Q      Above  the  Francine  and  Jane  Sherburne  note, 

4  there's  an  entry  which  reads  "Voice  mail  at  9:20,"  is 

5  that  an  a.m.? 

6  A      Yes,  I  believe  that  was  Francine  and  Jane 

7  Sherburne  had  a  tough  time  going  back  and  forth,  and 

8  I  just  think  that  she  had  told  me  that  she  had  left 
her  a  voice  mail  at  9:20  a.m.   That's  all  that  was. 

Q      Could  you  describe  to  me  how  the 
organization  of  the  investigation  was  set  up  with 
respect  to  Treasury  IG's  office  and  RTC  IG's  office 
and  the  Office  of  Government  Ethics  and  anyone  else 
who  might  have  been  involved  in  the  investigation? 

A      Yeah.   It  was  fairly  straightforward.   We 
had  each  dedicated  two  employees,  two  investigators 
to  this.   They  were  ~  all  four  of  them  were  GS-14 
senior  level  investigators.   Two  of  my  desk  officers 
and  two  of  the  RTC  IG  desk  officers. 

And  the  agreement  was  that  they  would  pair 
up  so  that  there  would  be  no  question  on  the 
interviews.   If  it  was  an  RTC  person,  then  an  RTC  IG 
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1  person  would  be  there  to  justify  the  interview.   If 

2  it  was  a  Treasury  person,  the  same  way.   They  paired 

3  up  themselves  as  far  as  which  one  would  be  with  which 

4  one.   We  just  decided  it  would  be  one  Treasury 

5  investigator  and  one  RTC  investigator. 

6  Q      When  you  say  justified,  does  that  lend 

7  authority  to  the  interview? 

8  A      That's  correct,  if  anyone  had  any  problems 

9  with  it.    For  instance,  if  the  two  ~  my  two 

1 0  investigators  wanted  to  interview  an  RTC  person  and 

1 1  the  RTC  person  did  not  want  to  be  interviewed,  they 

12  were  perfectly  within  their  rights  not  to  be 

13  interviewed  by  us  because  we  don't  have  direct 

14  supervision  over  them,  so  that  was  the  reason  that  we 

15  paired  them  up,  one  from  each  bureau. 

16  And  then  they  would  do  the  interviews,  the 

1 7  franscripts  came  back  to  us,  we  would  copy  and  send 

18  them  over  there.   And  we  used  the  RTC  office  space  as 

19  somewhat  of  a  neufral  ground.   They  had  a  building 

20  very  close  to  the  White  House,  close  to  main  Treasury 

21  that  would  be  accessible  for  everyone.   It  was  good 

22  office  space,  I  was  told.    1  was  never  actually  over 
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1  there.   But  it  was  neutral  ground,  so  it  was  decided 

2  that  that  would  be  where  the  interviews  would  take 

3  place. 

4  Q      Did  you  ever  participate  in  any  of  the 

5  interviews? 

6  A      No,  I  did  not. 

7  Q      Was  this  ~  would  you  characterize  it  as  a 

8  joint  investigation  between  the  two  ~ 

9  A      Yes,  1  would. 

10  Q      "  two  agencies? 

11  A      Yes,  I  would. 

12  Q      Did  one  agency  take  a  lead  role? 

13  A      I  guess  that  we  had  the  lead  role,  since 

14  the  Secretary  had  initially  asked  us  and  the 

15  Secretary  was  the  chairman  over  RTC,  so  if  in  fact 

16  there  was  a  lead,  1  would  suppose  it  would  be  our 

17  office,  the  Treasury  inspector  general. 

1 8  Q      With  regard  to  documents  collected  in 

19  connection  with  the  investigation  or  information 

20  gathered  in  connection  with  the  investigation,  was 

2 1  that  information  that  was  shared  by  both  agencies? 

22  A      Yes,  all  of  the  information,  whenever  we 
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got  any  documentation  in,  it  was  turned  over  to  the 
four  investigators.   They  had  first  shot  at  all  the 
documents.   Same  thing  with  the  transcripts.   They 
got  the  first  copy  because  they  used  them  to  prepare 
for  interviews. 

If  you  saw  an  interview  schedule,  they  were 
pretty  tight,  so  basically,  they  would  finish  an 
interview,  have  maybe  an  hour  or  two  in  between  and 
then  go  on  to  the  next  interview,  so  the  teams  worked 
among  themselves  to  try  and  sit  down  and  talk  to  each 
other  if  there  was  something  that  came  up  in  one 
interview  that  needed  ~  that  the  other  team  would 
need  in  their  next  interview,  et  cetera.  That  was 
the  main  focus,  was  to  make  sure  that  the  agents  had 
the  information  and  shared  the  information,  rather 
than  spending  a  lot  of  time  briefing  me  or  Clark. 

Q      And  the  information  they  gathered,  did  it 
belong  to  both  agencies? 

A      Yes,  it  did. 

Q  I  would  like  to  show  you  a  document  Bates 
stamped  006272  and  006273.  Just  take  a  moment  to 
review  that  and  let  me  know  when  you've  completed 


1  your  review. 

2  (Witness  reviewed  the  document.) 

3  A      Yes,  I'm  familiar  with  this  document. 

4  Q      And  when  did  you  first  see  this  document? 

5  A      Probably  July  6  or  July  7. 

6  Q      And  in  what  context  did  you  see  it? 

7  A      Francine  Kemer  sent  a  copy  over  to  me, 

8  faxed  it  over  to  me,  I  believe,  to  show  me,  or 
probably  just  put  it  in  with  the  documents  when  we 
actually  got  the  documents  from  the  White  House,  and 
to  let  me  know  the  restraints  in  handling  those 
documents. 

Q      And  who  entered  into  this  agreement  with 
the  White  House  regarding  the  handling  of  documents 
that  they  provided? 

A      Bob  Cesca  and  Jack  Adair,  the  two  inspector 
generals. 

Q      Did  this  seem  like  a  reasonable  agreement 
to  you? 

A      Yes,  it  did. 

Q      With  regard  to  the  documents  that  were 
provided  to  you  by  any  other  agencies,  were  similar 
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1  agreements  entered  into? 

2  A      There  were  no  written  agreements,  no. 

3  Q      Did  you  have  agreement  with  RTC  with  regard 

4  to  documents  that  they  provided  in  connection  with 

5  the  investigation? 

6  A      As  far  as  a  written  agreement,  I  don't 

7  believe  I  ever  saw  one,  no. 

8  Q      Well,  did  you  have  an  unwritten  agreement? 

9  A      Well,  I  think  it  was  ~  certainly  there  was 

10  concern  about  any  criminal  information  or  whatever 

1 1  being  shared,  and  being  criminal  investigators,  we 

12  were  very  conscientious  about  those  documents. 

13  Q      When  you  say  you  were  conscientious  about 

14  them,  how  were  you  conscientious  about  them? 

15  A      Well,  we're  obviously  not  going  to  share  ~ 

16  make  public  any  of  the  documents  regarding  any 

17  ongoing  criminal  investigations,  et  cetera. 

1 8  Q      And  with  regard  to  the  transcripts  that 

19  were  produced  in  connection  with  the  investigation, 

20  did  any  of  those  contain  confidential  information 

21  that  belonged  to  the  RTC? 

22  A      I'm  not  sure  if  it  was  attached  to  the 


1  transcripts  or  not.    There  was  some  information  that 

2  was  included.   I  don't  believe  it  was  in  the 

3  transcripts,  no. 

4  Q      With  regard  to  the  interviews,  was 

5  confidential  information  discussed  during  the  course 

6  of  interviews  that  were  taken? 

7  A      Yes. 

8  Q      And  what  was  your  ~  what  is  your 

9  understanding  of  the  confidential  information  that 

10  were  contained  in  the  transcripts? 

1 1  MR.  PORTNOY:     I  don't  believe  he  testified 

12  to  that. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Was  there  confidential  information 

1 5  contained  in  the  transcripts? 

16  A      1  think  there  was  discussion  of  some 

17  criminal  referrals  in  the  transcripts,  yes. 

18  Q      Okay.   And  what  was  your  understanding  as 

19  to  ~  with  regard  to  the  confidential  nature  of  that 

20  information? 

21  A      What  do  you  mean,  my  understanding?   I'm 

22  not  sure  what  ~ 


78 


1989 

79 

1  Q      Was  that  information  considered  to  be 

2  confidential  with  regard  to  the  criminal  referrals? 

3  MR.  PORTNOY:     By  whom? 

4  THE  WITNESS:    Yeah,  I'm  still  -- 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Did  Treasury  recognize  that  that 

7  information  was  confidential? 

8  A      I'm  not  sure  if  I  can  answer  that 

9  question.    I  don't  --  I'm  still  not  -- 

10  Q      That's  fine.    We  can  get  back  to  it. 

1 1  I  would  like  to  show  you  a  document  Bates 

12  stamped  898.    I  believe  the  date  in  the  course  of 

13  copying  might  have  been  chopped  off    I  think  it's 

14  7-7-94.    Have  you  seen  898  before? 

15  A      Yes,  I  have. 

16  Q      And  when  did  you  see  that? 

17  A      Well,  that's  my  handwriting. 

18  Q      Do  you  recall  when  you  wrote  it? 

19  A      On  7-7-94. 

20  Q      Could  you  read  the  first  four  lines  that 

2 1  appear  on  the  page? 

22  A      "She's  reviewed  the  White  House 


1  documents"  ~ 

2  Q      I'm  sorry,  the  first  line. 

3  A      First  line  is  "Francine."  And  again,  that 

4  means  that  this  is  based  on  a  conversation,  probably 

5  phone  conversation,  with  Francine.   "She's  reviewed 

6  the  WH  documents,  only  four  or  five  sheets 

7  important.   Will  be  ready  for  pickup  at  10:30." 

8  Q      What  does  that  entry  refer  to? 

9  A      These  are  the  documents  that  the  White 

10  House  had  turned  over  to  us  to  be  included  in  our 

1 1  review. 

12  Q      And  did  anyone  else  review  the  White  House 

13  documents  other  than  Ms.  Kemer? 

14  A      Steve  McHale  is  an  attorney  for  the  Office 

15  of  General  Counsel  for  the  department,  and  Francine 

16  got  the  records  from  him. 

17  Q      Were  these  documents  that  were  in 

18  Treasury's  possession  prior  to  investigation? 

19  A      I'm  not  ~  well,  this  is  when  they  were 

20  turned  over  to  us.    I  don't  know  when  Treasury  got 

21  them.   7-7  is  when  we  finally  got  them,  the  Office  of 

22  Inspector  General  got  them.   I  don't  know  when 
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1  Treasury  Department  got  them. 

2  Q      The  question  is,  were  these  ~  the  question 

3  I  have  is,  were  these  White  House  documents  requested 

4  in  connection  with  the  investigation  that  you  were 

5  conducting? 

6  A      Yes,  they  were. 

7  Q      Who  were  they  transferred  to  from  the  White 

8  House? 

9  A      From  the  White  House,  the  White  House  gave 

10  them,  as  far  as  I  know,  to  the  Office  of  General 

1 1  Counsel  for  Treasury.   We  got  them,  the  inspector 

12  general  got  them,  from  Steve  McHale,  who  was  an 

13  attorney  with  that  office. 

14  Q      Why  were  the  documents  delivered  to  the 

15  Office  of  General  Counsel? 

16  A      1  don't  know. 

17  Q      Was  a  request  made  by  the  Office  of  General 

1 8  Counsel  for  the  documents? 

19  A      I  don't  know  why  they  got  the  documents. 

20  We  got  them  from  them  to  be  used  in  our  investigation 

21  after  the  request  to  the  White  House,  so  1  don't  know 

22  when  they  got  them  or  why  they  got  them. 
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1  Q      Did  the  request  originate  from  the  Office 

2  of  Inspector  General  for  the  documents? 

3  A      Yes,  that  was  in  a  letter  on  July  1 . 

4  Q      Were  you  surprised  that  the  documents  were 

5  delivered  to  the  Office  of  General  Counsel? 

6  A      No.    1  don't  know  if  they  had  them  before 

7  that  or  not.    We  asked  for  the  documents  from  the 

8  White  House  and  got  them  on  July  7. 

9  Q      But  you  received  them  from  the  Office  of 

10  General  Counsel;  is  that  right? 

1 1  A      Francine  Kemer  received  them  from  the 

12  Office  of  General  Counsel,  yes. 

13  Q      Did  anyone  else  review  them  other  than 

14  Ms.  Kemer  prior  to  this  point? 

15  A      Prior  to  that  point,  not  that  I'm  aware 

16  of   No  one  in  my  office  ~  when  we  got  the 

1 7  documents,  my  office,  the  four  investigators  and  my 

18  deputy  and  1  reviewed  them,  yes. 

19  Q      Did  you  get  a  frill  set  of  documents? 

20  A      To  the  best  of  my  knowledge. 

21  Q      Your  note  says  "Four  or  five  sheets 

22  important"  or  "Only  four  or  five  sheets  important." 
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1  What  does  that  refer  to? 

2  A      That  was  Francine's  opinion  that  she  had 

3  leafed  through  documents  and  that  she  felt  that  only 

4  four  or  five  sheets  in  all  of  the  documents  were 

5  important. 

6  Q      And  after  you  reviewed  the  documents,  what 

7  conclusion  did  you  reach? 

8  A      I  generally  agreed  with  her  that  there 
weren't  a  lot  of  documents  that  were  relevant. 

Q      How  many  documents  were  produced  to  you  in 
connection  with  your  request? 

A      I  have  no  idea. 

Q      Do  you  know  how  many  boxes? 

A      Probably  a  banker's  box,  1  think  one 
banker's  box  of  records.   I  don't  know  how  many 
sheets  that  was. 

Q      Could  you  describe  to  me  specifically  what 
your  role  was  in  the  conduct  of  the  investigation? 

A      My  role? 

Q      Correct. 

A      I  was  responsible  for  getting  the  report 
done,  to  supervise  the  investigation  and  to  make  sure 


1  that  everyone  was  available.  The  investigators  were 

2  trying  to  do  the  interviews,  so  I  was  trying  to 

3  coordinate  the  production  of  the  transcripts,  review 

4  the  documents,  coordination  with  getting  the  people 

5  lined  up  for  the  interviews  and  then  writing  the 

6  report,  the  preparation  of  the  report.   Those  were  my 

7  responsibilities. 

8  Q      Who  contributed  to  the  writing  of  the 
report? 

A      The  four  investigators,  my  deputy  and  I  and 
the  --  Francine  Kemer,  Bob  Cesca  and  the  AIGI, 
deputy  AIGI,  inspector  general  and  deputy  inspector 
general  at  RTC,  because  we  did  the  first  draft  and 
then  subsequently  we  ended  up  having  two  long 
meetings  over  at  RTC  where  it  was  fiirther  developed 
and  finalized.   So  everyone  was  involved. 

Q  I  would  like  to  ask  you  to  look  at  document 
Bates  stamped  856.  It's  another  E-mail.  This  one  is 
from  James  Cottos  to  Francine  Kemer.  I  believe  the 
date  is  7  July  of  1994,  7:43  a.m.  Have  you  seen  this 
document  before? 

A      Yes,  I  have. 
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1  Q      When  did  you  first  see  it? 

2  A      I  created  it. 

3  Q      What's  the  subject  of  856? 

4  A      The  subject  is  Whitewater. 

5  Q      The  first  line  of  the  note  ~  first  it  says 

6  "Francine."   It  reads  "1  need  to  state  again 

7  something  I  thought  we  had  discussed.   1  do  not  want 

8  you  contacting  my  investigators  directly  during  this 

9  Whitewater  matter." 

10  What  does  that  refer  to? 

1 1  A      During  the  course  of  the  first  interviews 

12  on  July  6  over  at  the  RTC  building,  Fred  Coco,  one  of 

13  the  investigators,  received  a  call  from  Francine 

14  Kemer  during  the  course  of  the  interview.   The  phone 

1 5  rang,  he  picked  it  up  and  she  wanted  to  know  how  the 

16  interview  was  going.    Mr.  Coco  told  her  he  was  in  the 

17  middle  of  the  interview  and  didn't  have  time  to  talk 

18  to  her  right  now  and  hung  up. 

19  Q      This  was  while  he  was  conducting  the 

20  interview? 

21  A      That's  correct.   Immediately  when  the 

22  interview  was  done  he  called  me  and  wanted  to  know 


1  why  Francine  Kemer  was  calling  him  in  the  middle  of 

2  the  interview.   And  I  told  him  I  would  take  care  of 

3  that.   Then  subsequently  the  next  morning  we  sat  down 

4  and  talked  further  about  it,  and  that's  when  I  sent 

5  this  E-mail  to  Francine. 

6  Q      What  was  her  reaction? 

7  A      She  said  she  wanted  to  know  ~  she  wanted 

8  to  be  kept  up  to  date  on  how  the  interviews  were 

9  going  and  what  kind  of  information  was  being 

10  received.  And  as  I  said  in  here,  that  I  did  not  want 

1 1  her  contacting  the  investigators  directly  but  I 

12  wanted  her  to  go  through  me  because  that  was  not  her 

13  job  to  do  the  supervision  of  the  agents,  that  was  my 

14  job,  and  that  they  would  ~  they  were  conducting 

15  business  and  didn't  have  time  to  talk  to  her. 

16  The  same  thing  on  the  briefings.    I  mean, 

17  it  wasn't  like  we  had  a  lot  of  time  to  sit  down,  do 

1 8  an  interview  and  then  everybody  sit  around  and 

19  discuss  it.    Because  of  the  short  time  frame,  we  did 

20  the  interview  and  moved  on  and  started  getting  ready 

21  for  the  next  interview.   So  that's  what  I  was  trying 

22  to  tell  her  in  this  E-mail. 
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1  Q      Did  she  state  why  she  wanted  briefings? 

2  A      She  wanted  to  know  how  the  interviews  were 

3  going  and  what  information  was  being  received,  and  I 

4  told  her  she  would  receive  that  information  later. 

5  Q      Did  she  state  for  what  purpose  she  wanted 

6  the  information? 

7  A      No,  she  just  said  that  she  wanted  to  know 

8  how  things  were  going. 

9  Q      Just  general  curiosity  as  to  what  was  going 

10  on? 

1 1  A      Well,  1  think  that  was  one  of  the  concerns 

12  we  had,  that  she  wanted  to  be  very  much  involved  in 

13  the  investigation  and  I  was  trying  to  limit  her  role 

14  in  this  --  in  the  investigation. 

15  Q      And  why  was  that? 

16  A      Because  1  was  still  concerned  about  her 

17  reporting  chain. 

18  Q      At  the  end  of  the  E-mail,  last  sentence 

19  says  "I'll  get  the  brief  by  the  investigators  and 

20  pass  that  information  on  to  you  and  Bob." 

21  What  does  that  refer  to? 

22  A      That  refers  to  her  and  Bob  Cesca. 
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Q      Was  that  your  general  practice  during  the 
course  of  the  investigation  or  did  you  do  this  in 
response  to  ~ 

A      Well,  in  fact,  as  far  as  the  debriefmgs, 
they  were  few  and  far  between,  because  we  --  again, 
it  was  very  hectic,  so  it  was  not  a  matter  of  sitting 
down  once  a  day  or  every  other  day  and  debriefing  Bob 
and  Francine,  because  we  didn't  have  time. 

Q      Who  formulated  the  questions  that  were  used 
for  the  interviews  or  depositions? 

A      Generally  the  investigators  themselves.   We 
discussed  them,  my  deputy  and  I.    I  think  Clark  and 
his  deputy  probably  had  some  suggestions.   And  for 
some  of  the  witnesses,  Francine  sent  me  some  E-mails 
with  proposed  questions. 

Q      And  which  witnesses  did  she  send  you 
proposed  questions  for?   Were  there  specific  ones  or 
sporadic? 

A      Yes,  it  was  sporadic,  but  I  think  certainly 
Jean  Hanson,  Dennis  Foreman  and  Roger  Altman  were 
three  that  I  specifically  remember  that  she  sent  me 
questions  on. 
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1  Q      Did  she  ~  were  these  generally  Treasury 

2  witnesses? 

3  A      Yes. 

4  Q      Did  she  send  you  questions  for  officials 

5  from  any  other  agencies? 

6  A      I  don't  recall  receiving  questions  for  any 

7  other  ~  anyone  outside  of  Treasury. 

8  Q      Had  you  asked  her  to  prepare  questions  for 

9  you  for  these  witnesses? 

10  A      No,  I  didn't. 

1 1  Q      What  was  your  reaction  when  she  sent  you 

12  these  recommendations? 

13  A      I  gave  the  questions  to  the  investigators. 

14  Normally  we  got  them  too  late  to  really  be  useful. 

15  Normally  the  investigators  would  ~  they  had  a 

16  standard  list  of  areas  of  concern,  and  then  generally 

17  the  night  before  they  would  sit  down  and  talk  about 

18  specific  questions  for  specific  interviews. 

19  Normally  I  would  get  her  questions  ~  she 

20  would  put  them  on  the  E-mail  late  at  night,  so  I 

21  wouldn't  get  them  until  the  next  morning,  so  if  I 

22  would  pull  them  off  the  fax  machine  or  off  my  E-mail 


1  at  7:00  when  1  got  in  in  the  morning,  if  the  agents 

2  are  going  to  start  interviews  at  8:00,  there  wasn't  a 

3  lot  of  time  for  them  to  take  these  questions  and  use 

4  them. 

5  Her  stance  seemed  to  be  just  take  my 

6  questions  and  start  going  through  them.   You  don't 

7  need  to  do  your  other  work.    And  I  was  not  real  happy 

8  with  that  because  these  investigators  were 

9  outstanding  investigators,  in  my  opinion,  and  they 

10  knew  their  job.    It  was  almost  insuUing  to  them.   If 

1 1  there  were  specific  things  that  she  wanted  asked, 

12  that  was  fine,  but  to  say,  here  is  the  questions,  ask 

13  them  in  this  order,  I  thought  that  was  inappropriate. 

14  Q      When  did  she  communicate  to  you  that  that 

15  was  her  feeling  as  to  how  her  suggestions  should  be 

16  received? 

17  A      I  think  she  put  that  in  some  E-mails  and 

1 8  some  of  the  faxes,  here  are  the  questions,  ask  them 

19  in  this  record. 

20  Q      I  would  like  to  show  you  Exhibit  1149. 

21  It's  a  one-page  document.   Appears  to  be  an  E-mail 

22  dated  July  8  from  Francine  Kemer  to  you  and  cc, 
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1  Raisa  Cesario.   Subject  is  proposed  Foreman 

2  questions.    Is  this  an  example  of  --  an  E-mail  cover 

3  for  the  questions  that  were  being  transmitted  by 

4  Ms.  Kemer  to  you? 

5  A      Yes.   And  if  you  notice,  the  time  it  was 

6  sent  was  1:34  a.m.   Again,  I  would  have  received  it 

7  at  7:00,  and  I  don't  recall  specifically,  but  I'm 

8  sure  Dennis  Foreman  was  that  morning.   That's  what  I 
kept  trying  to  tell  her.   If  you  want  us  to  use 
questions,  you  have  to  get  them  to  us  earlier  than 
the  morning  of  the  interview. 

Q      Do  you  recall  specifically  whether  any  of 
her  questions  were  actually  used  in  the  interviews? 

A      I  couldn't  tell  you  that.   As  I  said,  I 
passed  them  on  to  the  investigators,  and  I  think  they 
went  through  them.    Depending  on  how  much  time  they 
had,  they  would  look  through  to  see  if  there  was 
anything  different  than  what  they  had  on  list,  the 
specific  line  of  questioning  or  things  like  that. 
They  may  have  used  it,  may  not  have.   I  couldn't 
really  answer  that. 

Q      Did  she  ever  state  to  you  why  she  was 
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1  proposing  questions? 

2  A      No.    I  think  it's  one  of  the  ~  one  of  the 

3  concerns  that  we  had  on  a  lot  of  investigations,  that 

4  she  wanted  to  be  much  more  involved  in  investigative 

5  matters  than  I  felt  was  her  position. 

6  Q      What  was  your  understanding  of  what  her 

7  position  should  have  been  with  regard  to  the 

8  investigation? 
A      Her  ~  in  this  particular  investigation,  I 

understood  her  job  to  be  coordinating  with  the  White 
House,  coordinating  with  the  attorneys  for  the 
witnesses,  as  far  as  giving  them  the  transcripts  for 
any  corrections,  et  cetera,  and  for  lining  up 
witnesses  from  the  Office  of  General  Counsel.   That's 
what  I  thought  her  role  was  going  to  be. 

Q      So  you  thought  it  was  going  to  be  more  of  a 
logistical  role? 

A      That's  correct. 

Q      And  were  you  ever  told  by  anyone  at  any 
point  that  she  was  going  to  have  more  than  a 
logistical  role? 

A      No,  other  than  the  fact  that  I  told  Bob 
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1  Cesca  that  I  didn't  feel  she  should  be  involved  in 

2  the  interviews,  that  she  should  not  be  involved  in 

3  the  writing  of  the  report,  and  he  basically  said 

4  that,  you  know,  she  could  be  involved  in  whatever  she 

5  wanted  to  be  involved  in. 

6  Q      Was  she  specifically  involved  in  any  of  the 

7  interviews? 

8  A      No,  she  was  not.    Her  only  involvement  was 

9  submitting  questions  to  us. 

10  Q      Did  you  ever  express  to  her  that  you  didn't 

1 1  think  it  was  appropriate  for  her  to  be  writing 

12  questions  or  submitting  them? 

1 3  A      No,  I  think  the  only  thing  I  told  her  was 

14  that  if  she  wanted  to  give  us  questions,  she  needed 

15  to  get  them  to  us  earlier. 

16  Q      And  with  regard  to  Exhibit  1 149,  proposed 

17  Foreman  questions,  who  is  Foreman? 

18  A      Dennis  Foreman  was  the  deputy  general 

19  counsel  at  the  Treasury  Department. 

20  Q      During  that  time,  was  Ms.  Kemer  in  any 

21  kind  of  reporting  line  to  Mr.  Foreman? 

22 A      She  reported  directly  to  Mr.  Foreman  for 


1  her  evaluation  purposes. 

2  Q      Do  you  know  if  Mr.  Foreman  contributed  in 

3  any  way  to  the  questions  that  she  submitted  to  you? 

4  A      No,  1  don't. 

5  THE  WITNESS:   Can  we  take  a  restroom 

6  break? 

7  MR.  O'CALLAGHAN:    Sure. 

8  Off  the  record. 

9  (Recess.) 

10  MR.  O'CALLAGHAN:    Back  on  the  record. 

11  BY  MR.  O'CALLAGHAN: 

12  Q      Mr.  Cottos,  earlier  you  had  mentioned  that 

13  you  told  Mr.  Cesca  that  you  didn't  think  that 

14  Ms.  Kemer  should  be  involved  in  the  interviews  or  in 

1 5  the  drafting  of  the  report;  is  that  correct? 

16  A      That's  correct. 

17  Q      Did  Ms.  Kemer  contribute  to  the  drafting 

18  of  the  report? 

19  A      Yes,  she  did. 

20  Q      What  role  did  she  play  in  the  drafting  of 

21  the  report? 

22  A      Part  of  the  overall  group  that  was  going 
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1  through  the  report.   As  I  said,  the  investigators  and 

2  my  deputy  and  I  prepared  the  first  draft,  but  then  it 

3  went  from  there.   We  sent  it  to  RTC,  started  faxing 

4  it  back  and  forth,  and  Bob  Cesca  and  Francine  were 

5  involved  in  reviewing  it.   And  then  we  had  two 

6  meetings  over  at  RTC  around  the  conference  table 

7  where  it  was  actually  finalized,  so  it  was  not  a 

8  matter  of  any  one  person  writing  it.    There  were  a 
lot  of  people  involved  in  writing  the  report. 

Q      And  what  form  did  the  report  take? 

A      It  was  a  ~  basically  a  chronology  of  all 
the  contacts,  starting  with  the  —  starting  in 
September  and  then  going  through  during  the  period 
that  we  looked  at. 

Q      And  without  getting  into  too  much  detail, 
how  was  the  chronology  developed? 

A      Well,  basically  we  wanted  to  keep  this  very 
easy,  and  this  was  not  ~  in  fact,  it  was  an  easy 
report  to  write  in  that  respect,  because  what  we  did 
was  if  there  was  a  date  that  there  was  a  contact,  for 
instance,  a  telephone  contact,  we  would  put  what  each 
person  involved  in  that  telephone  —  on  each  end  of 
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1  the  conversation  said,  so  we  would  say,  okay,  on  this 

2  date,  one  person  called  another,  this  is  what  one  of 

3  the  people  said  happened  during  that  phone 

4  conversation,  this  is  what  the  other  person  said 

5  happened. 

6  If  it  was  a  meeting,  it  was  the  same 

7  thing.    We  interviewed  everyone  that  attended  the 

8  meeting  and  wrote  down  based  ~  everything  came  from 
the  transcripts.   It  wasn't,  you  know,  this  is  what 
we  think  --  what  they  thought  the  meeting  ~  this  is 
what  they  said,  and  that's  what  we  put  in  the 
report. 

So  for  every  person  there,  we  put  what  they 
said  based  on  their  transcript.   If  they  didn't  all 
agree,  which  they  didn't  if  you  read  the  report,  all 
we  could  put  down  was  this  is  what  they  said. 

Q      You  just  reported  what  they  said  in  the 
interviews? 

A      That's  correct. 

Q      Did  you  use  any  written  documentation  to 
put  what  the  testimony  was  in  context?  If  there  were 
any  handwritten  notes  taken  at  phone  conversations, 
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1  were  those  ~ 

2  A      They  were  marked  as  exhibits,  attached  as 

3  exhibit  to  the  report,  yes. 

4  Q      Were  they  incorporated  into  the  chronology 

5  in  any  way  or  was  the  chronology  basically  what  the 

6  testimony  was? 

7  A      Chronology  was  basically  the  testimony,  but 

8  there  were  references  made  to  the  exhibits,  which 

9  could  have  been  notes,  et  cetera.  And  I  think  the 

10  other  thing  in  the  report  is  it  cites  specific  places 

1 1  in  the  exhibits,  so  it  would  have  the  interview  of 

12  Cottos,  page  4  or  page  15  or  whatever. 

13  Q      Okay.   And  I  would  like  to  show  you  a 

14  document  Bates  stamped  35  through  38.    Take  a  moment 

15  to  review  it  and  let  me  know  when  you've  had  a  chance 

16  to  go  through  the  entire  document,  if  you  feel  the 

17  need. 

18  A      I'm  familiar  with  the  document. 

19  Q      When  did  you  first  see  this  document? 

20  A      The  morning  of  July  21,  it  was  on  the  fax 

21  machine  --  I'm  sorry,  July  22.   No,  I'll  take  that 

22  back.   I'm  sorry.    July  21. 
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1  Q      And  also,  to  help  you  out,  on  the  top 

2  there's  a  fax  line  that  says  July  21,  '94. 

3  A      That's  correct.  And  it  was  sent  around 

4  midnight,  so  that  morning  when  1  got  in  the  office, 

5  this  was  on  the  fax  machine. 

6  Q      And  v/hat  is  this  document? 

7  A      It's  comments  that  Francine  Kemer  had 

8  about  the  first  draft  of  the  report. 

9  Q      And  where  did  she  send  this  report  from? 

10  A      She  sent  it  from  Kinko's  Copies  close  to 

1 1  her  home,  to  my  office. 

12  Q      Did  she  alert  you  before  she  sent  it  that 

1 3  she  was  going  to  be  sending  you  this  document? 

14  A      No,  she  didn't. 

1 5  Q      What  was  your  reaction  when  you  received 

16  it? 

17  A      I  read  her  comments. 

18  Q      Let  me  try  to  do  this  incrementally. 

19  A      Okay. 

20  Q      The  first  line  ~  first  it  says  "Bob  and 

21  Jim";  is  that  correct? 

22  A      Yes,  yes. 
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1  Q      You  have  a  better  copy  than  I  do,  which  is 

2  the  way  it  should  be.   The  first  line  reads  "Bob 

3  asked  me  to  identify  'red  flags'  in  your  4:30  p.m. 

4  chronology.   Here  they  are." 

5  Did  you  know  that  ~  who  is  Bob? 

6  A      Bob  is  Bob  Cesca. 

7  Q      Did  you  know  that  he  had  asked  her  to 

8  identify  red  flags? 

9  A      No,  I  didn't. 

10  Q      And  what  was  your  reaction  to  that,  just 

1 1  that  first  line? 

12  A      That  didn't  particularly  surprise  me. 

1 3  Q      What  was  your  understanding  as  to  what  red 

14  flags  were? 

15  MR.  O'CALLAGHAN:    Off  the  record. 

16  (Discussion  off  the  record.) 

17  BY  MR.  O'CALLAGHAN: 

18  Q      The  question  was  on  the  first  line  there's 

1 9  reference  to  red  flags. 

20  A      Yes. 

21  Q      And  I  was  just  asking  if  you  had  an 

22  understanding  as  to  what  she  meant  by  red  flags. 


1  A      I  interpret  that  to  be  some  concerns  that 

2  she  had  with  the  chronology  the  way  it  was  written. 

3  Q      And  did  she  relate  to  you  what  her  general 

4  concerns  were  with  the  chronology  the  way  it  was 

5  written? 

6  A      Well,  1  think  that's  what  this  document  is. 

7  Q      Did  she  tell  you  ~  independent  of  the 

8  document,  did  she  give  you  a  summary? 
A      Subsequently  she  did. 
Q      What  did  she  say? 
A      She  felt  that  it  was  slanted,  a  slanted 

document. 

Q      In  what  way? 

A      She  felt  we  were  being  unfair  to  some  of 
the  people  in  what  we  had  written. 

Q      Did  she  give  you  a  general  description  of 
how  she  thought  it  was  unfair? 

A      No.    I  think  her  specific  comments  are 
right  here  in  the  statements.   When  she  says 
statement  here,  that's  something  that  we  had  in  the 
first  draft,  and  then  what  she  wrote  as  a  problem  is 
her  concerns  with  it. 


100 


2000 

101 

1  Q      Did  you  understand  that  to  be  her  problem 

2  or  more  than  one  person's  problem  with  the  statement? 

3  A      As  far  as  I  knew,  these  were  her  comments. 

4  Q      What  was  your  reaction  when  you  received 

5  this  document? 

6  A      I  disagreed  with  a  lot  of  the  comments  that 

7  she  had. 

8  Q      If  I  could  ask  you  to  go  through  the 

9  document,  if  you  could  point  out  where  the 

10  disagreements  were. 

11  A      I  think  a  lot  of  the  things  that  she  felt 

12  needed  to  be  in  there  1  did  not  feel  needed  to  be  in 

13  there.   I'm  trying  --  this  is  a  bad  copy.    Where  she 

14  talks  about  things  being  subject  to  interpretation, 

15  my  whole  aim  of  this  was  to  keep  away  from 

16  misinterpretation,  to  just  say  what  the  person  stated 

17  in  the  transcript,  so  there  was  no  interpreting. 

18  In  other  words,  it  wasn't  writing  a  normal 

19  report.   This  was  actually  going  exactly  to  the 

20  quotes,  each  person  said  this  about  that  meeting. 

21  Q      And  are  you  referring  to  --  under  page  3  -- 

22  on  the  First  page  of  this  document,  there's  a 
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1  reference  to  page  3,  statement  "Nussbaum  stated  he 

2  called  Sloan  into  his  office  and  directed  Sloan  to 

3  work  with  Hanson  on  the  matter  (Nussbaum  page  10)." 

4  Then  under  the  heading  of  problem,  it  says  "Work  on 

5  what  language  is  subject  to  interpretation." 

6  A      That's  one  of  the  comments.   There's 

7  several  comments  just  below  that,  the  next  one. 

8  Q      If  you  could  just  address  that,  it  would  be 

9  great. 

10  A      The  next  one  below  that  is  "Sloan  recalled 

1 1  that  Hanson  mentioned  eight  or  nine  referrals  and  the 

12  Clintons  were  mentioned  in  the  referral  along  with 

13  the  Clinton  '84  complain.   Sloan,  page  8."   And  the 

14  problem  as  she  cites  is  "Mentioned  what  about  eight 

15  or  nine  referrals?  Language  subject  to 

16  misinterpretation." 

17  Comments  like  that  --  I  thought  we  were 

1 8  trying  to  be  pretty  straightforward  by  going  straight 

19  to  it,  so  that  was  the  concern,  I  think,  with  a  lot 

20  of  the  comments  that  she  had  in  general. 

21  Q      Okay.   Now,  there  are  some  handwritten 

22  notes  on  the  document.   Who  put  those  there? 
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1  A      That's  my  writing. 

2  Q      A  lot  of  the  ~  great  majority  of  the 

3  document  is  crossed  out.   And  what  are  the 

4  crossing-outs  or  the  slashes  in  the  material? 

5  A      The  crossout  is,  what  we  did  was  go  back, 

6  and  when  we  checked  the  transcripts,  we  pulled  the 

7  transcripts  out,  and  this  is  what  we  ended  up  doing 

8  at  the  final  meeting. 

9  We  put  all  the  transcripts  on  the  table, 

10  and  when  we  went  through  the  report,  we  went  line  by 

1 1  line,  and  if  anyone  had  a  question  about  it,  we  went 

12  directly  to  the  transcript  and  read  it.    You  know,  if 

1 3  it  said  page  70,  we  went  to  page  70  and  said,  okay, 

14  what  does  it  say  and  is  that  what  it  says  in  the 

1 5  report.   And  what  we  did  here  with  their  comments  was 

16  pull  the  transcripts  out,  and  this  was  my  deputy  and 

17  I  -- 

18  Q      What  is  your  deputy's  name? 

19  A      Raisa  Cesario.   We  would  go  through  and 

20  review  what  we  had.   After  we  looked  at  it,  we  were 

21  lining  through.    That's  what  the  line-outs  were  for. 

22 Q      That  indicates  you  were  finished  reviewing 
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1  that  section? 

2  A      That  1  had  reviewed  it,  yes. 

3  Q      1  would  like  to  you  look  on  the  second  page 

4  of  this  document,  which  is  Bates  stamp  036,  under 

5  page  4  ~  actually,  I'm  not  going  to  ask  you  a 

6  question  about  that. 

7  On  the  third  page,  page  8,  third  page  of 

8  this  document  references,  1  guess,  portions  of  page 

9  8.   Did  you  have  any  differences  with  Ms.  Kemer  with 

10  regard  to  her  problem  with  that  statement? 

1 1  A      Yes.   You're  talking  about  the  statement 

12  from  page  8  about  Dennis  Foreman? 

13  Q      Correct. 

14  A      Yes.   Eventually,  later  on  on  the  21st,  she 

1 5  and  Francine  and  Bob  Cesca  came  over  to  my  office, 

16  actually  we  were  in  Raisa's  office,  my  deputy's 

17  office,  and  we  went  through  the  chron  we  had  and 

1 8  through  these  changes,  the  proposed  changes  that 

19  Francine  had. 

20  And  in  the  discussion  of  this  thing,  I 

21  thought  it  was  very  relevant  that  Dennis  Foreman  — 

22  several  witness  ~  well,  not  several  witnesses. 
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1  There  was  some  witnesses  that  had  said  there  had  been 

2  an  ethical  opinion  rendered  about  the  recusal,  and 

3  when  we  interviewed  Dennis  Foreman,  he  said  yes,  he 

4  had  seen  the  talking  points  and  said  he  didn't  see 

5  any  problem  with  it,  but  he  said  very  specifically 

6  that  he  saw  it  and  looked  at  it  for  less  than  two 

7  minutes  because  Jean  Hanson  was  on  her  way  to  the 

8  meeting  and  they  passed  in  the  hall,  she  handed  it  to 

9  him,  he  looked  at  it  and  said,  no,  I  don't  see  any 

10  particular  problems  with  it. 

11  So  to  me  that  was  very  different  than 

12  somebody  sending  something  to  their  attorney  and 

13  saying,  would  you  research  this  and  give  me  an 

14  opinion  whether  there's  a  problem  with  it.   And 

15  that's  why  1  thought  it  was  very  significant  that  we 

16  put  in  there  that  Mr.  Foreman  said  that  based  upon  a 

17  two-minute  review,  he  didn't  have  a  problem,  and 

18  Ms.  Kemer  didn't  agree  with  that,  she  said,  what's 

19  the  difference  if  he  had  it  two  minutes  or  two  hours 

20  or  two  days.    We  had  a  very  long  discussion  about 

21  that  because  I  thought  that  was  very  relevant. 

22 Q      Okay.   And  her  expressed  problem  on  the 
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1  statement  on  page  8  says  "This  is  hitting  below  the 

2  belt."   Were  you  surprised  that  she  used  that  kind  of 

3  language? 

4  A      No. 

5  Q      Why  is  that? 

6  A      We  had  had  some  discussions  about  this.    I 

7  think  at  one  point  during  the  conversation  when  we 

8  were  going  through  these  proposed  changes  or  her 

9  proposed  comments,  I  made  several  ~  I  made  a  comment 

10  to  her  that  this  was  not  the  Jean  Hanson  defense  team 

1 1  and  that  we  were  trying  to  report  facts  here,  not 

12  trying  to  protect  anyone  or  slant  anything  one  way, 

13  that  we  were  trying  to  state  the  facts.   And  I  felt 

14  that  she  was  trying  to  push  it  in  a  certain 

15  direction. 

1 6  Q      And  when  did  that  occur? 

17  A      That  was  at  the  meeting  on  the  21st. 

18  Q      21st  of? 

19  A      Of  July. 

20  Q      What  was  her  reaction  to  that? 

21  A      She  wasn't  real  happy  about  that;  she  felt 

22  she  was  trying  to  make  it  more  accurate. 
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1  Q      Had  you  expressed  concerns  with  her  about 

2  this  previous  to  the  July  21  meeting? 

3  A      I  think  this  was  the  first  time  that  we  had 

4  put  something  in  writing.   As  I  said,  this  was  the 

5  first  draft,  so  that's  when  it  really  surfaced.   I 

6  mean,  we  had  talked  in  general  about  line  of 

7  questioning  and  things  like  that,  but  that's  the 

8  first  time  that  it  really  hit  it  about  the  report. 

9  Q      So  did  this  report  heighten  or  lessen  your 

10  anxiety  about  Ms.  Kemer  working  on  the 

1 1  investigation? 

12  A      It  heightened  it. 

13  Q      In  what  respect? 

14  A      Well,  because  I  think  there  were  ~  you 

15  know,  I  may  have  had  some  concerns  before,  but  this 

16  was  very  overt,  about  actions  that  were  being  taken 

17  to  try  to  change  the  content  of  the  report. 

1 8  Q      Did  you  bring  this  to  the  attention  of 

19  Mr.  Cesca? 

20  A      Mr.  Cesca  was  present  during  the 

21  conversation,  during  the  discussion. 

22 Q      And  what  was  his  reaction? 
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1  A      He  said,  we've  got  to  keep  to  the  facts. 

2  He  was  very  concerned  about  the  conversation  between 

3  Franc ine  and  I. 

4  Q      Well,  what  were  his  concerns? 

5  A      Well,  the  concern  was  that,  you  know,  we 

6  keep  to  the  business  at  hand  of  writing  an  accurate 

7  report. 

8  Q      Did  Ms.  Kemer  make  any  assurances  to  you 

9  that  she  was  not  acting  on  behalf  of  Ms.  Hanson  or 

10  anyone  else  at  general  counsel? 

1 1  A      She  never  said  she  was  acting  on  behalf  of 

12  Ms.  Hanson.   She  stated  she  was  trying  to  make  the 

13  report  as  accurate  as  possible. 

14  Q      I'm  sorry,  you  misunderstood.   The  question 

15  was  whether  in  response  to  your  ~  that  this  isn't 

16  the  Jean  Hanson  defense  team,  that  she  related  to  you 

17  she  wasn't  working  on  behalf  of  Ms.  Hanson? 

18  A      Yes,  that's  what  she  said,  she  was  only 

19  concerned  with  the  straightforwardness  of  the  report. 

20  Q      I  wasn't  trying  to  indicate  that  she  had 

21  indicated  that,  so  just  to  be  clear  on  the  record. 

22  Actually,  did  anyone  else  other  than 


2004 

109 

1  Mr.  Cesca,  Ms.  Kemer  and  you  see  Exhibit  35,  the 

2  document  Bates  stamped  35  through  38? 

3  A      My  deputy,  Raisa,  and  Fred  Coco,  who  was 

4  there  for  part  of  this  meeting,  one  of  the  two 

5  investigators  from  my  office. 

6  Q      Did  they  have  any  reaction  to  the  document? 

7  A      They  felt  pretty  much  the  same  way  I  did. 

8  Q      And  did  they  express  that  during  the 

9  meeting? 

10  A      No.    Basically,  that  was  just  Francine  and 

11  I  in  the  discussion  at  the  meeting. 

12  Q      Did  they  discuss  ~  did  they  express  it  to 

13  you  that  they  felt  the  same  way  that  you  did? 

14  A      Yes,  they  did. 

15  Q      When  did  they  do  that? 

16  A      The  morning  when  we  got  this,  when  we  sat 

17  down  and  reviewed  it,  we  talked  about  it  together. 

18  Q      What  were  the  specific  contents  of  those 

19  discussions? 

20  A      Just  the  same  thing,  the  concern  of  the 

21  slant  that  it  was  coming  from. 

22 Q      Do  you  recall  any  specific  comments  they 

110 

1  made  with  regard  to  the  slant,  characterizations 

2  made? 

3  A      No,  I  don't. 

4  Q      Thank  you. 

5  I'll  show  you  a  document  which  bears  the 

6  Bates  stamp  929.    It's  another  E-mail,  interoffice 

7  memorandum,  dated  11  July  1994  from  Francine  Kemer 

8  to  you  again,  and  cc'd  Raisa  Cesario.   I'm  trying  to 

9  pronounce  the  first  name  properly.   1  don't  know  if 

10  I'm  being  successful. 

1 1  A      You  can  say  ROC.   Because  of  Raisa 

12  Otero-Cesario,  we  just  call  her  ROC.   That  makes  it 

13  easier  for  everyone. 

14  Q      Have  you  seen  this  document  before? 

15  A      Yes,  I  have. 

16  Q      When  did  you  first  see  it? 

17  A      Probably  July  1 1 .    It  was  an  E-mail  from 

18  Francine  to  me. 

19  Q      Was  this  E-mail  in  response  to  the  E-mail 

20  that  you  sent  Ms.  Kemer  with  regard  to  your  concerns 

21  of  her  contacting  investigators? 

22  A      No,  I  think  there  was  a  subsequent  E-mail 
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that  I  had  sent  her  that  this  was  in  response  to. 

Q      The  last  line  or  two  lines  of  the  E-mail 
says  "As  for  transcripts,  I'll  come  up  to  ICC." 
What  does  that  refer  to? 

A      That's  where  I  ~  that's  where  my  office 
is,  the  ICC  building,  so  instead  of  us  having  to  ~ 
she  wanted  the  transcripts,  and  I  told  her,  I  have  to 
wait  until  I  can  get  someone  to  bring  them  up  there. 
So  her  comment  was  that  she  would  come  over  to  our 
building  to  pick  up  the  transcripts. 

Q      How  often  did  she  come  over  to  pick  up  the 
transcripts  or  send  someone  over  to  pick  them  up? 

A      I  don't  really  remember.   I  would  say 
probably  once  or  twice. 

Q      Generally  someone  from  your  office 
delivered  them  over  to  her? 

A      Generally,  yes. 

Q      I  would  like  to  show  you  Exhibit  1 177. 
Again,  it's  a  one-page  E-mail,  interoffice 
memorandum,  dated  11  July  1994.    The  time  is  10:44 
p.m.    It's  from  Francine  Kemer  again  to  you,  cc  ROC, 

which  is  Raisa  Cesario,  and  subject  is  Steiner 
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questions.   It  says  "Here  are  my  Steiner  questions. 
They  include  references  to  Steiner  diary." 

Do  you  recall  receiving  this  E-mail? 

A      Yes. 

Q      When  did  you  receive  this  one? 

A      I'm  sure  the  morning  of  the  12th,  July 
12th. 

Q      Does  this  refresh  your  recollection  that 
Ms.  Kemer  prepared  questions  for  Mr.  Steiner? 

A      Yes,  I'm  sure  she  did. 

Q      Do  you  know  if  those  questions  were  used  by 
the  investigators? 

A      They  were  passed  on  to  the  investigators. 
Whether  the  actual  questions  were  used  or  not  I  don't 
know. 

Q      Were  they  passed  on  to  the  investigators 
before  they  conducted  the  interview  of  Mr.  Steiner? 

A      Yes. 

Q      When  was  Mr.  Steiner' s  interview? 

A      I  couldn't  tell  you  the  date. 

Q      Do  you  know  if  it  was  the  morning  of  July 
12? 
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1  A      Probably. 

2  Q      The  E-mail  was  sent  at  10:44  p.m.,  or  at 

3  least  that's  the  time  noted  on  the  top  right-hand 

4  portion  of  the  E-mail. 

5  A      That's  correct. 

6  Q      Does  that  time  denote  when  the  E-mail  was 

7  sent  or  received? 

8  A      When  it  was  sent. 

9  Q      Do  you  know  whether  ~  let  me  rephrase  the 

10  question. 

1 1  Did  Ms.  Kemer  meet  with  Mr.  Steiner's 

12  attorney,  Reed  Weingarten,  on  the  evening  of  July  1 1, 

13  1994? 

14  A      I  don't  know  if  she  ever  met  with  him.    I 

15  know  there  were  some  discussions  about  the  diary. 

16  Exactly  when  they  met,  I  don't  know,  but  there  was 

17  discussions  about  access  to  the  diary. 

1 8  Q      And  when  we  were  talking  about  the  diary, 

19  what  diaiy  are  you  referring  to? 

20  A      Josh  Steiner  kept  a  diary,  and  probably 

21  when  the  independent  counsel  investigation  started, 

22  the  diary  was  given  to  his  attorney,  who  had  it 
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1  locked  up  over  there. 

2  Q      What's  the  name  of  the  attorney? 

3  A      Reed  Weingarten.  And  when  we  interviewed 

4  Mr.  Steiner,  he  had  copies  of  certain  pages  from  the 

5  diary  that  he  said  were  applicable.  Later  after  the 

6  interview,  1  think  Daniel  O'Rourke  did  it,  went  over 

7  it  Mr.  Weingarten's  office  to  compare  what  they  had 

8  given  us  to  the  actual  diary  to  make  sure  that  it 

9  matched  the  entries,  and  Mr.  Weingarten  got  the  diary 

1 0  out  of  the  safe  and  the  agent  was  able  to  compare 

1 1  that  they  were  the  same;  what  we  had  been  given  did 

12  match  what  was  actually  in  the  diary. 

13  Q      Had  you  been  provided  pages  of  the  diary 

14  previous  to  the  interview? 

15  A      You  know,  I  really  don't  recall.   If  we 

16  did,  1  don't  know  if  we  got  them  at  the  interview  or 

17  if  we  got  them  the  day  before;  I'm  just  not  sure. 

18  Q      Would  there  have  been  any  reason  for 

19  Ms.  Kemer  to  meet  with  Mr.  Weingarten  the  night 

20  before  Mr.  Steiner's  interview? 

21  A      Only  if  there  was  negotiation  about  whether 

22  we  were  going  to  get  the  diary  or  not,  access  to  the 
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diary  or  not. 

Q      Were  negotiations  still  going  on  al  that 
point? 

A      Probably.   Well,  I  don't  know.    I  mean,  I 
really  don't  know.    I  think  that  was  something  that 
we  had  the  interview  set  up,  but  then  the  attorney 
called  and  said  he  had  a  question  about  the  diary, 
whether  the  diary  should  be  brought  or  whatever.   And 
Francine  was  delegated  to  handle  that,  so  that's  the 
best  answer  I  can  give  you. 

Q      Did  she  tell  you  the  morning  of  the 
interview  that  she  had  had  conversations  with 
Mr.  Steiner's  attorney? 

A      We  knew  that  they  were  negotiating  because 
when  we  set  up  the  interview,  that  concern  had  been 
expressed  by  Mr.  Weingarten,  but  the  best  1  recall, 
when  we  went  to  the  interview,  we  really  didn't  know 
how  it  had  been  resolved  until  we  got  to  the 
interview,  and  then  he  told  us  this  was  the  deal,  the 
arrangement  that  he  had  made  with  Francine  Kemer. 

Q      Which  was  to  provide  a  portion  of  the  diary 
that  they  felt  was  relevant  to  the  inquiry? 


A      That's  correct,  that's  correct. 

Q      Were  any  of  the  witnesses  ever  provided  ~ 
the  witnesses  that  were  interviewed  during  the  course 
of  your  investigation,  were  any  of  them  provided  ~ 
given  advance  copies  of  questions  that  were  asked 
during  the  interviews? 

A      Not  to  the  best  of  my  knowledge.   They 
certainly  weren't  given  them  by  us. 

Q      Turning  your  attention  again  to  1 1 77,  it 
says  "Here  are  my  Steiner  questions.   They  include 
references  to  Steiner  diary." 

What  does  that  refer  to? 

A      The  questions  that  she  sent  to  us  had 
questions  about  the  diary. 

Q      Would  that  indicate  to  you  that  she  was  in 
possession  of  at  least  portions  of  the  diary  on  the 
1 1th  or  ~  this  is  if  you  know. 

A      No,  I  don't  know. 

Q      And  again,  with  all  my  questions,  I'm  not 
going  to  ask  you  to  speculate. 

I  would  like  to  show  you  a  document  which 
contains  more  than  one  E-mail  message  with  Bates 
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1  stamp  numbers  357,  358  and  359.    Take  a  moment  to 

2  review  that  and  let  me  know  when  you're  finished  with 

3  your  review. 

4  (Witness  reviewed  the  document.) 

5  I'm  going  to  direct  your  attention  to  the 

6  second  E-mail. 

7  A      Okay. 

8  Q      Have  you  seen  the  E-mails  contained  in  the 

9  document  I  just  handed  you? 

10  A      Yes,  I  have.   I've  seen  the  second  page.   I 

1 1  don't  think  I  ever  saw  the  first. 

12  Q      The  second  page  is  a  copy  of  an  E-mail 

13  interoffice  memorandum  dated  13  July  1994  at  6:29 

14  from  Francine  Kemer  to  James  Cottos,  cc  Raisa 

15  Cesario.   What  does  that  E-mail  refer  to? 

16  A      It  refers  to  a  conversation  that  Francine 

17  had  with  Jane  Sherburne  of  the  White  House  staff. 

1 8  Q      And  I  wanted  to  direct  your  attention  ~ 

19  well,  could  you  give  a  general  review  of  what  the 

20  subject  of  the  E-mail  was? 

2 1  A      Francine  was  coordinating  the  appointments, 

22  the  time  for  the  interviews  of  the  White  House 
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1  people,  with  Jane  Sherburne,  and  there  was  a  concern, 

2  Mark  Gearan,  if  I  remember  correctly,  had  been 

3  changed  several  times.   And  the  last  time,  evidently, 

4  was  set  up  and  then  it  got  changed. 

5  And  Fred  Coco,  one  of  my  investigators,  had 

6  called  back  to  verify  the  time,  and  that's  when  she 

7  said  Saturday,  10:00  a.m.  Saturday  morning.   Fred 

8  said,  I  guess  we  won't  be  doing  Gearan.   I  think 

9  there  was  somebody  else  scheduled  at  that  time.   Fred 

10  got  a  little  testy.   And  I  can  ~  I  remember  it  very 

1 1  clearly,  because  there  had  been  a  lot  of  shifting 

12  with  the  White  House  interviews,  and  some  of  this  ~ 

13  initially  a  lot  of  the  people  were  in  Europe  with  the 

14  President,  so  we  couldn't  start  the  interviews  when 

15  we  wanted  because  they  simply  weren't  in  the  country, 

16  but  obviously  working  at  the  White  House,  it's  a 

17  little  difficult  to  schedule. 

18  Fred  was  very  anxious  to  have  a  solid  time 

19  and  it  kept  getting  changed  and  that's  basically  what 

20  this  is,  concern  that  ~  Francine  was  saying  that 

21  Jane  Sherburne  was  concerned  that  Fred's  testiness 

22  was  reflected  in  the  interviews,  and  Francine  assured 
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her  that  it  was  not.   And  I  think  that's  the  reason 
that  it  was  given  to  Bob  Cesca  and  that  it  was  given 
to  me,  that  she  was  concerned  about  whether  that  in 
fact  was  happening.  And  my  response  to  her  was,  if 
you  read  the  transcripts,  I  don't  think  you  will  see 
any  testiness. 

I  think  that,  as  I  said,  all  four  of  the 
investigators  were  extremely  professional.   I  never 
got  any  complaints  from  any  of  the  attorneys,  and 
believe  me,  there  were  a  lot  of  attorneys  present  at 
these  interviews.  No  one  complained  about  any  of  the 
investigators,  and  that's  one  of  the  things  I'm  most 
proud  of  from  this  investigation. 

Q      With  regard  to  the  comment  you  just 
mentioned,  "She  is  worried  that  Fred's  testiness  is 
reflected  in  the  interviews  and  I  assured  her  it  was 
not,"  did  Ms.  Sherburne  ever  comment  any  other  time 
with  regard  to  the  tone  of  the  interviews? 

A      Not  to  me. 

Q      Did  she  to  Ms.  Kemer? 

A      Not  to  my  knowledge.   This  is  the  only  ~ 

this  is  the  only  item  that  came  up  that  I'm  aware  of. 
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Q      It  says  here  "She  is  worried  that  Fred's 
testiness  is  reflected  in  the  interviews."  How  would 
Ms.  Sherburne  have  any  knowledge  of  whether  the 
testiness  would  be  reflected  in  the  interviews? 

A      If  the  witnesses  ~  you  know,  we  had 
absolutely  no  confrol  over  what  the  witnesses  did 
after  the  interview,  so  if  a  witness  ~  if  we 
interviewed  a  White  House  witness  and  they  went  back 
and  reported  to  Jane  Sherburne  what  they  were  asked 
and  the  nature  of  the  questions,  we  had  no  control 
over  that,  so  I  assume  that  would  be  where  she  would 
get  some  feedback. 

Q      To  your  knowledge,  on  July  13,  '94,  did  the 
White  House  have  any  access  to  the  transcripts  at 
that  point? 

A      Not  to  my  knowledge. 

Q      Did  Ms.  Sherburne  attend  any  of  the 
interviews? 

A      No,  she  did  not. 

Q      I'll  show  you  a  document  which  bears  the 
Bates  number  364.   Again  it's  another  E-mail, 
interoffice  memorandum,  date  of  14  July  '94  from 
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1  James  Cottos  to  Francine  Kemer,  cc  Raisa  Cesario, 

2  subject  is  Fred  Coco's  conversation  with  Jane 

3  Sherburne. 

4  Have  you  seen  this  document  before? 

5  A      I'm  sure  I  have. 

6  Q      I  would  like  to  direct  ~  did  you  write 

7  this  document? 

8  A      Yes,  I  did. 

9  Q      I  would  like  to  direct  your  attention  to 

10  the  second  sentence  in  the  text,  which  reads  "The 

1 1  response  of  the  White  House  people,  three  attorneys 

12  with  Cliff  Sloan  last  night,  is  not  very 

13  productive." 

14  What  does  that  refer  to? 

15  A      I  don't  recall. 

16  Q      Take  a  moment  to  look  at  the  document  and 

17  let  me  know  if  it  refreshes  your  recollection. 

18  (Witness  reviewed  the  document.) 

19  A      I'm  not  sure  what  the  comment  about  "is  not 

20  very  productive"  is.    Reading  the  rest  of  it,  I  know 

2 1  I  remember  the  conversation  about  the  tight 

22  scheduling  and  the  comment  about  having  to  know  ahead 

122 

1  of  time  when  and  who  we  were  going  to  interview  so 

2  that  we  could  line  up  the  court  reporters. 

3  That  was  one  of  the  other  concerns.   Having 

4  the  agents  available  was  not  a  problem.   Making  sure 

5  that  we  had  court  reporters  there  was  a  problem.   And 

6  we  were  concerned  about  overlapping  interviews. 

7  That's  the  rest  of  it.    But  I  really  don't  know  what 

8  that  ~  what  is  referred  to,  "is  not  very 

9  productive." 

10  Q      Was  Cliff  Sloan  interviewed  at  night  or 

1 1  during  the  day? 

12  A      At  night. 

13  Q      Does  that  refer  to  his  actual  interview? 

14  A      No,  because  I  think  that  everyone 

15  interviewed  cooperated.  Treasury  people,  RTC  people 

16  and  the  White  House  people.   There  was  not  anything 

1 7  that  came  back  about  people  not  cooperating. 

18  Q      Do  you  recall  whether  there  were  any 

19  negotiations  with  regard  to  what  questions  would  be 

20  asked  during  the  interviews? 

21  A      1  think  some  of  the  attorneys  ~ 

22  MR.  PORTNOY:     Negotiations? 
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1  MR.  O'CALLAGHAN:    Yes: 

2  THE  WITNESS:    Well,  I  think  there  were  some 

3  discussions  with  some  of  the  attorneys  for  several  of 

4  the  witnesses  about  are  there  any  areas  that  are  off 

5  limits,  et  cetera.  And  1  believe  in  some  of  the 

6  interviews,  and  I  don't  recall  specifically,  but  I 

7  think  it  was  more  White  House  interviews,  that  when  a 

8  question  was  asked  that  ~  and  this  was  very  few 
times,  I  don't  want  to  depict  it  as  often,  probably 
three  or  four  times,  the  attorney  said  Francine 
Kemer  assured  me  that  that  area  was  not  going  to  be 
discussed,  and  the  investigators  were  upset  that  -- 
about  some  kind  of  deals  being  made  without  them 
being  included.   And  they  would  call  me  and  say,  are 
you  aware  of  any  deal,  and  I  would  say  no. 

So  that's  ~  if  that's  —  that's  the  only 
thing  that  I  can  answer  about  that. 
BY  MR.  O'CALLAGHAN: 
Q      Did  you  ever  learn  of  specific  areas  that 
attorneys  identified  that  Ms.  Kemer  agreed  would  not 
be  discussed? 

A      No,  1  don't  recall  what  the  specific  areas 
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1  were.   I  think  it  was  more  in  line  of  what  the  White 

2  House  did  with  the  information,  I  believe,  was  the 

3  concern. 

4  Q      I'm  sorry,  can  I  ask  you  to  be  more 

5  specific? 

6  A      Okay. 

7  Q      More  dealing  with  what  the  White  House  did 

8  with  the  information.   Are  you  referring  to 
information  ~ 

A      The  Madison  Guaranty  information.   That  was 
not  the  nature  of  our  investigation.   Our 
investigation  was  the  contacts  between  the  White 
House  and  Treasury  people  and  what  information  was 
given.   To  go  beyond  about  what  they  did  with  that 
information,  that  really  was  not  what  we  were  looking 
at,  and  I  think  that's  the  area  that  I  think  was  of 
some  concern. 

Q      When  you  were  looking  at  the  contacts 
between  the  White  House  and  Treasury,  were  you 
looking  just  at  physical  contacts  or  were  you  looking 
for  proper  or  improper  contacts? 

A      We  were  looking  at  all  contacts  between 
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1  Treasury  and  White  House  of  things  that  should  not 

2  have  been  communicated. 

3  Q      And  how  did  you  make  the  determination  of 

4  whether  the  contacts  involved  things  that  should  not 

5  have  been  communicated? 

6  A      Well,  I  think  any  contacts  regarding 

7  Whitewater  is  what  we  were  asked  to  document,  not  to 

8  make  a  decision.   That  was  OGE's  job,  to  make  a 

9  decision  whether  the  actions  were  proper  or  not.   Our 

10  job  was  to  find  out,  identify  as  many  contacts  as 

1 1  possible  and  to  find  out  what  information  was 

12  exchanged  in  those  contacts,  and  then  it  was  up  to 

13  OGE  to  decide  whether  that  was  an  ethical  problem  or 

14  not.    We  weren't  judges  on  this  thing.    We  were 

15  strictly  the  factfinders. 

16  Q      With  regard  to  factfinding  for  the  OGE  to 

17  enable  them  to  make  a  determination  whether  the 

1 8  contacts  were  proper  or  not,  did  they  ask  you  to  look 

1 9  at  what  the  purpose  of  the  contacts  were  with  regard 

20  to  information? 

21  A      Excuse  me.   Yes,  I  think  that  was  covered. 
22 Q      Would  that  have  been  covered  by  information 
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1  that  may  have  been  given  ~  contacts  between  the 

2  Treasury  and  White  House  and  then  what  was  done  with 

3  the  information  after  the  initial  contact? 

4  A      I  think  our  job  was  to  look  at  what 

5  information  was  given  to  the  White  House.   That's 

6  what  our  responsibility  was,  to  determine  what 

7  information  was  relayed  to  the  White  House,  not  what 

8  subsequently  happened  to  that  information. 

9  Q      But  what  subsequently  happened  to  that 

10  information,  would  that  have  borne  upon  whether  or 

1 1  not  the  contacts  were  proper  or  not? 

12  A      No,  I  think  the  whole  question  was  whether 

1 3  that  information  should  have  been  relayed  or  not. 

14  Whether  that  information  was  used  or  not  was 

15  irrelevant  to  the  contact  being  appropriate  or  not. 

16  Q      Did  anyone  at  the  RTC  ever  express  any 

17  opinion  as  to  whether  the  investigation  should  have 

1 8  included  contacts  that  occurred  after  the  first 

19  contact  at  the  White  House? 

20  A      I  think  there  was  some  concern  about  that, 

21  yes. 

22  Q      And  what  concern  was  expressed? 
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A      Well,  I  think  Clark  Blight  and  I  had 
discussed  that  because  there  were  some  questions 
asked  early  on  that  the  investigators  disagreed,  you 
know  ~ 

Q      Treasury  and  RTC  investigators? 

A      The  Treasury  and  RTC  investigators 
disagreed.   My  investigators  felt  that  based  on  our 
conversations,  that  that  was  not  an  area  that  we  were 
going  into,  and  RTC  wanted  to  ask  questions  in  that 
area.  There  was  only  two  areas  that  we  disagreed. 
That  was  one,  and  the  other  one  was  RTC  wanted  to  ask 
the  Treasury  people  a  lot  more  about  their 
involvement  in  running  RTC. 

Well,  Roger  Altman  was  the  acting  director, 
and  we  felt  that  that  was  inappropriate  because  that 
was  not  what  we  were  looking  at.   You  know,  the  fact 
of  other  people  ~  other  Treasury  employees  being 
involved  in  RTC  business  was  not  what  this 
investigation  was  about,  so  there  was  some 
discussions  about  that.   Those  are  the  only  two  areas 
that  we  had  discussions  or  disagreements,  I  guess, 
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Q      Did  they  articulate  why  they  thought  it  was 
appropriate  to  ask  about  what  was  done  with  the 
information  after  the  initial  contact  with  the  White 
House? 

A      I  don't  recall  specifically.  I  think  my 
sense  was,  and  when  I  told  ~  my  discussion  with 
Clark  Blight  was  we  know  that  the  investigations  went 
forward,  the  investigation  of  Whitewater  Madison 
Guaranty  was  not  stopped,  therefore,  it  would  have 
been  very,  very  relevant  if  the  investigation  had 
stopped,  but  it  didn't.    It  obviously  has  gone 
forward  and  is  continuing  to  go  forward. 

So  since  the  investigation  went  forward, 
none  of  these  contacts  resulted  in  the  cessation  of 
that  investigation;  therefore,  I  felt  that  there  was 
no  reason  to  pursue  that. 

Q      Did  you  ever  consider  whether  looking  at 
who  the  ~  whoever  was  contacted  told,  whether  that 
went  forward  revealing  the  propriety  of  the  contact 
and  how  that  information  was  used?  ^  CK  SENTENCE? 

MR.  PORTNOY:     Mike,  I'm  going  to  ask  you 
how  this  relates  to  the  propriety  of  any  release  of 
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1  information  or  the  subject  of  our  resolution.   You're 

2  now  inquiring  rather  deeply  into  a  subject  that's 

3  really  well  to  the  side. 

4  MR.  O'CALLAGHAN:    What's  your  specific 

5  objection,  Jim? 

6  MR.  PORTNOY:     It's  outside  the  scope  of 

7  the  resolution.    It's  outside  the  scope  of  what  we're 

8  supposed  to  be  here  to  discuss.    I  think  Mr.  Cottos 

9  has  answered  a  number  of  questions  regarding  his 

10  thinking  on  this  subject,  and  now  we're  pretty  far 

1 1  afield. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      I  would  just  like  to  show  you  a  three-page 

14  document  with  an  E-mail  dated  July  11,  1994.    Most  of 

15  the  Bates  are  hard  to  decipher,  but  the  first  one  is 

16  a  9.    I  believe  it's  a  series  of  numbers,  three 

17  pages.   It's  from  James  Cottos  to  Francine  Kemer,  cc 

18  Raisa  Cesario,  and  it's  subject:   Altman/Hanson 

19  questions. 

20  Have  you  seen  this  document  before? 

21  A      Yes,  I  created  this  document. 

22 Q      And  what  does  it  refer  to,  the  subject? 
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1  A      The  subject  is  the  Altman/Hanson  questions 

2  that  Francine  had  faxed  to  me  over  a  weekend,  and  I 

3  believe  I  received  them  Monday  morning. 

4  Q      Were  these  questions  questions  that  were 

5  suggested  to  be  used  in  interviews? 

6  A      Yes,  they  were. 

7  Q      And  were  these  questions  used  in  any  of  the 

8  interviews? 

9  A      They  were  passed  on  to  the  investigators. 

10  Whether  they  were  used  or  not,  I  can't  specifically 

1 1  say. 

12  Q      Did  they  ever  ~  the  investigators  ever 

13  relate  to  you  whether  they  ever  used  these  suggested 

14  questions? 

15  A      No. 

16  Q      I  would  like  to  direct  your  attention  to 

17  the  third  page.   The  first  ~  second  fiill  sentence 

18  there  reads  "RTC  has  a  different  agenda.   I'm 

19  struggling  to  keep  the  interviews  on  track.   I've 

20  been  in  constant  contact  with  Clark  Blight  trying  to 

21  limit  what  his  people  want  to  ask.    He  has  not  gotten 

22  any  briefing  from  me  either  because,  again,  I  have  no 
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information  to  do  that.   He's  gone  this  week,  so 
maybe  we  will  eliminate  some  areas  that  they  want  to 
pursue." 

Does  that  refer  to  the  differences  you're 
having  with  the  RTC  people? 

A      That's  correct,  what  I  just  mentioned,  the 
fact  of  the  RTC  investigators  wanting  to  get  more 
into  the  role  that  the  Treasury  people  were  playing 
in  running  RTC,  and  I  ~  again,  that's  what  Clark  and 
I  talked  a  lot  about,  that  I  didn't  feel  that  was 
what  this  was  all  about. 

Q      The  last  sentence,  or  last  two  sentences, 
"As  soon  as  the  transcripts  come  in  on  Dennis 
Foreman,  I'll  have  them  brought  up  to  you.   Until 
then,  we'll  keep  plugging  ahead." 
What  does  that  refer  to? 

A      Just  what  it  says,  that  she  had  asked  for 
the  transcript  on  the  Dennis  Foreman  interview,  and  I 
said  as  soon  as  they  were  in,  I  would  send  them  up. 

Q      Did  Ms.  Kemer  relay  to  the  —  what  use  she 
was  putting  the  transcripts  to  once  she  received 

them? 

132 

A      No,  I  don't  know  what  she  did  with  the 
transcripts  once  she  received  them. 

Q      Why  was  she  provided  with  a  copy  of  the 
transcripts  after  they  came  in? 

A      Because  Bob  Cesca  told  me  that  she  needed  a 
copy  to  review  and  advise  and  to  share  with  the 
attorneys.   She  was  the  coordinator  with  the 
attorneys  for  each  of  the  witnesses  for  any  changes 
that  needed  to  be  made. 

Q      I'm  showing  you  a  document  Bates  stamped 
366.    It's  a  one-page  E-mail  interoffice  memorandum, 
18  July  1994  from  Francine  Kemer  and  department's 
counsel  to  James  Cottos,  cc  Raisa  Cesario  and  Robert 
Cesca.  The  subject  is  delivery  of  transcripts. 
Have  you  seen  this  document  before? 

A      Yes,  I  have. 

Q      And  when  did  you  see  it? 

A      Probably  on  19  July. 

Q      And  why  do  you  say  you  thought  you  received 
it  on  the  19th? 

A      It's  dated  the  18th  of  July  at  6:24  p.m., 
so  I  probably  saw  it  the  following  morning. 
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1  Q      And  what  does  this  document  concern? 

2  A      It  talks  about  the  release  of  the 

3  transcripts  to  Ken  Smallsbach. 

4  Q      What  was  your  reaction  to  this  —  actually, 

5  rather,  were  the  transcripts  delivered  to  Ken 

6  Smallsbach  on  the  18th? 

7  A      I  don't  have  a  clue.   There  was  a 

8  discussion  as  referred  to  in  the  first  sentence,  "In 

9  accordance  with  our  discussion  earlier  today,"  and 

10  that  was  a  discussion  between  Francine  Kemer,  Bob 

1 1  Cesca  and  I  about  the  transcripts  being  given  to  the 

12  Secretary,  and  I  again  voiced  my  objection  and  I  was 

13  overruled  and  the  transcripts  were  given 

14  subsequently,  I  believe,  by  Francine  to  Ken 

15  Smallsbach.  Again,  I  didn't  give  the  transcripts  to 

16  anyone,  so  I  assume  that  she  did  that  day. 

17  Q      How  long  was  the  discussion  that  occurred 

1 8  that  day  regarding  handing  over  the  transcripts? 

19  A      I  don't  think  it  was  a  very  long 

20  discussion.   I  think  that  she  made  her  position  and  I 

2 1  made  my  position,  which  had  been  consistent 

22  throughout  this  whole  investigation,  and  Bob  Cesca 
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2  Q      Did  he  give  a  reason  why  he  agreed  to  have 

3  the  transcripts  handed  over? 

4  A      He  felt  that  with  the  agreement  that  was 

5  reached  about  it  not  being  shared  with  anyone,  that 

6  the  Secretary  needed  to  be  prepared  for  his 

7  testimony,  and  therefore,  the  transcripts  would  be 

8  given. 

9  Q      Did  Ms.  Kemer  ever  relate  to  you  or 

10  Mr.  Cesca  that  the  Secretary  had  requested  that  the 

1 1  transcripts  be  handed  over  to  Mr.  Smallsbach  or 

12  anyone  in  the  general  counsel's  office? 

1 3  A      Well,  I  think  that  was  understood  from  the 

14  start,  that  that's  what  the  Office  of  General  Counsel 

15  needed  them  for,  was  to  prepare  the  Secretary  for  his 

16  testimony. 

17  Q      But  was  it  ever  identified  who  made  the 

18  request  for  the  transcripts  and  felt  that  they  were 

19  needed  for  preparation  of  testimony? 

20  A      No,  I  don't  recall  anyone  saying  Secretary 

21  Bentsen  wants  them,  no,  I  don't  recall  that. 

22  Q      Or  anyone  else  in  the  Department  of 
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1  Treasury? 

2  A      No,  I  can't  identify  anyone  in  particular. 

3  Q      And  what  was  your  reaction  to  this  E-mail? 

4  A      I  wasn't  a  real  happy  camper,  because 

5  again,  I  did  not  want  any  of  the  transcripts  released 

6  until  we  were  completely  done  and  had  written  the 

7  report. 

8  Q      At  this  point  what  was  your  understanding 
of  the  agreement  reached  between  Ms.  Kemer  and 
Mr.  Smallsbach? 

A      Well,  as  it  says  in  the  second  paragraph, 
that  the  Secretary  would  not  allow  the  transcripts  to 
be  shared  among  employees  until  the  banking  committee 
completed  its  depositions. 

Q  Did  you  have  concerns  with  regard  to  that 
transcripts  would  be  shared  with  witnesses  that  you 
had  interviewed? 

A      Yes,  1  did. 

Q      What  were  your  specific  concerns? 

A      My  concern  was  that  we  had  done  most  of  the 
Treasury  employees  but  they  were  still  testifying 

either  in  front  of  the  House  committee  or  the  Senate 
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1  committee,  and  I  was  concerned  about  whether  those 

2  transcripts  would  be  given  to  them  to  help  them 

3  prepare  for  their  testimony  in  front  of  the 

4  committees. 

5  Q      Did  you  think  it  was  improper  for  them  to 

6  be  provided  with  transcripts  to  prepare  for  the 

7  Congressional  testimony? 

8  A      I  think  I  have  stated  my  position.    I 
didn't  feel  those  transcripts  should  be  shared. 

Q      Did  you  ever  object  in  writing  —  actually, 
I  would  like  to  show  you  an  E-mail  Bates  stamped  367 
dated  19  July  1994  from  James  Cottos  to  Francine 
Kemer,  cc  Raisa  Cesario,  subject  White  House 
transcripts. 

Have  you  seen  this  document  before? 

A      Yes,  I  have.   I  created  it. 

Q      What  does  this  document  refer  to? 

A      This  is  the  discussion  ~  Francine  had  sent 
me  an  E-mail  stating  that  the  White  House  wanted  the 
transcripts  to  be  able  to  compare,  I  think,  the  ~  I 
don't  remember  the  exact  wording,  but  it  was  to 
compare  our  transcripts  to  their  notes  to  see  if 
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1  there  were  any  inconsistencies.  And  in  this  E-mail, 

2  I  was  telling  her  that  I  thought  it  was  backwards 

3  because  I  couldn't  understand  how  you  could  compare 

4  interviews  that  they  did  orally  with  no  written 

5  documentation,  compare  those  with  our  sworn 

6  depositions.   I  didn't  think  that  was  much  of  a 

7  comparison. 

8  Q      What  was  your  understanding  for  what 

9  purposes  they  would  compare?  Why  were  they  looking 

10  to  compare  the  transcripts  with  their  notes? 

11  A      I  think  they  were  preparing  for  testimony, 

12  because  I  believe  Mr.  Cutler  was  testifying  a  week 

13  later,  so  that  was  the  same  theory  that  came  later 

14  about  the  release  of  the  transcripts,  was  that  they 

15  needed  them  to  make  sure  that  Mr.  Cutler's  testimony 

16  was  accurate. 

17  Q      And  the  last  line  says  "She  was  much  too 

18  late  to  point  out  inconsistencies  at  that  time." 

19  What  does  that  mean? 

20  A      Well,  I  think  supposedly  she  was 

21  interviewing  their  people  about  the  same  time  that  we 

22  were.   Francine  had  told  me  that  Jane  Sherburne  was 
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1  acting  as  an  investigator  for  the  White  House,  so  at 

2  this  point,  to  me,  it  was  much  too  late.   We  were 

3  ahnost  done,  ready  to  write  the  report,  and  for  her 

4  to  come  forward  now  and  say  something  is  different,  1 

5  thought  she  was  a  little  late. 

6  Q      1  would  like  to  show  you  a  document  Bates 

7  stamped  365,  which  I  believe  is  another  E-mail  dated 

8  the  day  before,  July  18. 

9  A      This  is  one  that  precipitated  my  response, 

10  which  we  just  talked  about. 

1 1  Q      Okay.   But  you  received  that  on  the  1 8th; 

12  is  that  right? 

13  A      That's  correct.   Well,  probably  the  morning 

14  of  the  19th. 

15  Q      But  it  was  sent  on  the  18th? 

16  A      That's  correct. 

17  Q      And  that  was  the  same  day  that  the 

18  transcripts  were  released  to  the  Office  of  General 

19  Counsel? 

20  A      I'm  not  sure. 

21  Q      I  would  refresh  your  recollection  with  the 

22  exhibit  I  showed  you  previously,  366. 
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1  A      Yes,  that  was  the  same  date. 

2  Q      Did  you  find  it  odd  that  you  had  a  request 

3  from  the  White  House  the  same  day  that  the  ~  for  the 

4  transcripts  the  same  day  that  the  transcripts  were 

5  handed  over  to  the  Office  of  General  Counsel? 

6  A      I  can't  comment  on  that.    I  really  don't 

7  know,  and  I  don't  know  if  I  made  the  connection  at 

8  the  time.   I  just  ~  I  objected  to  Jane  Sherburne 

9  asking  for  our  transcripts  to  compare  with  their 

10  interviews.   I  just  didn't  feel  that  was 

1 1  appropriate. 

12  I  didn't  know  if  --  they  weren't  under 

13  oath,  as  far  as  I  knew.   There  were  no  ~  I  never 

14  heard  of  doing  interviews  without  any  written 

15  documentation.   Therefore,  I  objected  to  that  whole 

16  business  about  comparison  purposes.   But  no,  I  don't 

17  find  any  particular  significance  between  that  and 

1 8  being  turned  over. 

19  Q      Okay.   Thank  you. 

20  I'm  showing  you  a  document  Bates  stamped 

21  01 1803.    One-page  document,  handwritten  notes  on  it. 

22  It's  kind  of  tough  to  decipher  the  top  line. 
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1  Have  you  ever  seen  this  document  before? 

2  A      No,  I  haven't. 

3  Q      Do  you  recognize  the  handwriting  on  this 

4  document? 

5  A      No,  I  don't. 

6  Q      Do  you  recognize  the  signature  or  the 

7  initial? 

8  A      No,  I  don't,  to  tell  you  the  truth. 

9  MR.  O'CALLAGHAN:    Off  the  record  a  moment. 

10  (Discussion  off  the  record.) 

11  (Whereupon,  at  12:42  p.m.,  the  deposition 

12  was  recessed,  to  be  reconvened  at  1:45  p.m.  this  same 

13  day.) 
14 

15 
16 
17 
18 
19 
20 
21 
22 
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1  AFTERNOON  SESSION  (1:52  p.m.) 

2  Whereupon, 

3  JAMES  M.  COTTOS 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  MR.  O'CALLAGHAN:    We  are  back  on  the 

7  record. 

8  EXAMINATION  (Continued) 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Mr.  C  ottos,  with  regard  to  the  chronology 

1 1  report  that  Treasury  IG's  and  Resolution  Trust 

12  Corporation  Inspector  General's  Office  had  prepared 

13  for  the  OGE,  which  is  the  Office  of  Government 

14  Ethics,  were  any  of  the  edits  that  Ms.  Kemer  made  to 

1 5  the  drafts  incorporated  in  the  final  report? 

16  A      I  really  couldn't  answer  that,  because,  as 

17  1  said  earlier,  there  was  a  large  group  that  was 

18  involved  in  writing  the  final  report.   And  I  think 

19  everyone  had  input  into  it,  so  I  couldn't  say  that 

20  any  one  person  had  all  input  or  no  input,  or  anything 

21  else,  because  it  was  a  group  product. 

22  MR.  O'CALLAGHAN:    Off  the  record. 


1  (Discussion  off  the  record.) 

2  MR.  O'CALLAGHAN:    Back  on  the  record. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Mr.  Cottos,  during  the  period  March  through 

5  the  end  of  June,  1994,  did  RTC  IG  or  Treasury  IG 

6  engage  in  any  document  collection  or  preinvestigation 

7  activities? 

8  A      Between  March  and  June? 

9  Q      Before  you  got  the  formal  go-ahead  to  go 

10  ahead  with  the  investigation,  after  Mr.  Fiske  gave 

1 1  you  the  go-ahead. 

12  A      Not  that  I  recall. 

1 3  Q      Other  than  the  general  prep  meetings  that 

14  you've  testified  to  already? 

15  A      That's  correct,  but  as  far  as  gathering 

16  documents,  no.    We  were  waiting  for  the  Treasury 

17  documents  and  the  White  House  documents. 

18  Q      I  would  like  to  have  you  take  a  look  at  a 

19  document  Bates  stamped  6877.    It's  a  one-page 

20  document  on  Department  of  Treasury  letterhead,  dated 

21  July  23,  1994.    "By  hand"  is  the  transmittal 

22  instruction,  addressed  to  Jane  Sherboume,  Esquire, 
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1  and  it  is  signed  by  Stephen  J.  McHale,  assistant 

2  deputy  counsel.   Have  you  seen  this  document  before? 

3  A  Yes,  I  have. 

4  Q  When  did  you  first  see  it? 

5  A  Probably  Monday,  July  the  25th,  1994. 

6  Q  And  how  was  it  brought  to  your  attention? 

7  A  At  a  meeting  with  Francine  Kemer  and  Bob 

8  Cesca. 
Q      What  was  the  purpose  for  the  meeting? 
A      The  purpose  of  the  meeting  was  for  them  to 

tell  me  that  the  transcripts  had  been  turned  over  on 
Saturday;  that  was  a  Monday,  and  they  told  me  at  that 
time  that  the  transcripts  had  been  turned  over 
Saturday. 

Q      What  was  your  reaction? 

A      I  was  not  very  happy  about  it. 

Q      What  did  you  say  to  them  in  reply  to  them 
informing  you  that  the  transcripts  had  been  turned 
over  on  the  23rd? 

A      I  asked  why  I  hadn't  been  consulted  since  I 
was  in  charge  of  the  investigation. 

Q      What  was  the  response  you  received  from 


them? 

A      Bob  basically  said  that  he  had  been 
contacted  on  Saturday,  and  that  he  had  made  the 
decision  to  turn  them  on  over,  and  therefore  didn't 
feel  he  needed  to  discuss  it  with  me. 

Q      Did  you  say  anything  in  reply  to  that? 

A      There  wasn't  a  lot  I  could  say. 

Q      Did  you  express  to  him  that  he  should  have 
consulted  with  you  before  ~ 

A      I  said  I  wished  he  would  have  called  me  to 
discuss  it. 

Q      Did  you  explain  to  him  why  you  wished  he 
had  called  you  to  discuss  it? 

A      Well,  at  that  point,  no.    We  had  discussed 
this.    This  had  been  an  ongoing  discussion  about 
release  of  the  transcripts,  and  as  I  said  earlier,  I 
was  very  consistent  in  my  thoughts  about  the 
transcripts,  so  we  didn't  go  into  the  whole  thing  at 
that  point,  no. 

Q      With  regard  to  the  ongoing  discussion,  the 
discussion  you  are  referring  to  for  release  of  the 
transcript  to  the  White  House  or  release  of  the 
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1  transcripts  in  general? 

2  A      Release  of  the  transcripts  in  general,  to 

3  anyone,  whether  it  be  the  White  House,  the  Secretary, 

4  anyone  else. 

5  Q      Did  you  ever  commit  in  writing  your 

6  objection  to  release  of  the  transcripts  to  the  White 

7  House  or  to  anyone  else? 

8  A      In  writing?  No  I  don't  believe  I  did. 

9  Q      If  you  could  keep  6877  in  front  of  you. 

10  Okay.   What  is  Exhibit  6877? 

1 1  A      That's  a  letter  from  Stephen  McHale  to  Jane 

12  Sherboume. 

13  Q      And  what  does  it  discuss? 

14  A      It  discusses  the  transmission  of  the 

15  transcripts  from  the  investigation  from  Treasury  to 

16  the  White  House. 

17  Q      Had  you  ever  read  any  reports  or  heard  of 

18  any  reports  that  you  had  objected  in  writing  to 

19  release  of  the  transcripts  on  July  19,  1994? 

20  A      There  were  a  lot  of  articles  written  at 

21  that  time.   I  don't  remember  if  there  was  anything 

22  that  said  that  or  not^ 
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1  Q      1  would  like  to  show  you  Exhibit  1953.    And 

2  I  would  like  to  direct  your  attention  to  the  one, 

3  two,  three,  four  --  fourth  paragraph  of  that  --  of 

4  the  document.   For  the  record,  it  is  a  one-page 

5  document,  fax  line  of  May  8,  1995,  and  it's  titled 

6  "Starr  investigates  behind  scene  maneuvering  durmg 

7  ethics  probe." 

8  And  the  paragraph  I  just  pointed  out  to 

9  you  ~ 

10  MR.  PORTNOY:   Could  you  identify  the  source 

1 1  on  the  record. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      It's  an  AP  story.  Associated  Press  story. 

14  The  paragraph  I  pointed  out  to  you  reads 

15  "Presidential  aides  made  at  least  four  attempts  to 

16  obtain  witness  depositions  before  the  probe  ended." 

17  Are  you  aware  four  attempts  were  made  to 

18  obtain  witness  depositions  - 

19  A      I  don't  know  that  there  was  four.    1  think 

20  we  talked  this  morning  about  some  of  the  E-mails  back 

21  and  forth,  the  discussions  between  Jane  Sherboume 

22  and  Francine  Kemer,  which  Francine  relayed  to  me, 
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about  requests  from  the  White  House  for  the 
transcripts.   I  don't  know  that  there  were  four. 

Q      Other  than  the  request  that  we've  already 
discussed  today,  are  you  aware  of  any  additional 
requests  that  were  made? 

A      No,  I  am  not. 

Q      And  then  there  is  a  —  the  next  sentence 
attributes  action  to  you.    It  says  "the  chief 
Treasury  investigator,  Jim  Cottos,  who  objected  in 
writing  to  releasing  the  transcripts  on  July  19,  1994 
just  four  days  before  they  were  released." 

Does  that  help  refresh  your  recollection  as 
to  whether  you  ~ 

A      Well,  that  was  an  E-mail  that  we  talked 
about  this  morning.    That  was  an  E-mail  from  me  to 
Francine  that  we  discussed  earlier,  where  Jane 
Sherboume  had  asked  for  the  transcripts  and  I  said 
that  was  nice  of  her  to  offer  but  I  don't  think  so. 
That's  what  they  are  referring  to. 

Q      That's  your  understanding? 

A      That's  my  understanding  because  that's  the 

only  place  I  know  anything  was  in  writing. 
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Q      I  would  like  to  direct  your  attention  again 
to  a  document  Bates  number  6877  which  is  a  July  23, 
1994  letter  from  Steve  McHale  to  Jane  Sherboume. 
Were  you  ever  aware  of  any  agreement  that  was  entered 
into  between  the  Department  of  Treasury  and  the  White 
House  with  regard  to  the  handling  of  transcripts 
after  they  were  delivered? 

A      Just  what  was  stated  in  this  letter. 
MR.  PORTNOY:    At  what  time? 
,    MR.  O'CALLAGHAN:    At  any  time.   That's  why 
I  said  ever. 

THE  WITNESS:   The  only  agreement  I  know  is 
what's  stated  in  this  letter. 

BY  MR.  O'CALLAGHAN: 

Q      And  when  did  you  become  aware  of  the 
agreements? 

A      On  July  25th. 

Q      So  you  were  not  approached  about  setting  up 
an  agreement  of  this  nature? 

A      No,  I  was  not. 

Q      Have  you  ever  learned  that  Secretary 
Bentsen  and  Lloyd  Cutler  had  ever  entered  an 
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1  agreement  before  July  23  that  Treasury  and  RTC 

2  transcripts  would  be  turned  over  to  the  White  House? 

3  A      No. 

4  Q      What  were  your  concerns  about  the 

5  transcripts  being  handed  over  to  the  White  House  on 

6  the  23rd? 

7  A      Because  the  White  House  had  several  people 

8  that  were  going  to  testify,  both  in  front  of  the 

9  House  committee  and  the  Senate  committee,  and  again, 

10  I  was  concerned  about  how  they  would  be  used  to 

1 1  influence  any  testimony  of  other  witnesses. 

12  Q      Had  you  expressed  that  concern  to  Mr.  Cesca 

13  before  the  23rd? 

14  A      Yes,  I  did. 

15  Q      Did  he  respond  to  you,  to  that  specific 

16  point? 

17  A      We  had  discussed  it,  and  he  had  agreed  not 

18  to  release  them  to  the  White  House  prior  to  the 

19  23rd.   I  think  you  referred  to  the  E-mail  on  July 

20  19th;  as  far  as  1  know,  he  supported  it  at  that  time, 

21  because  they  were  not  turned  over  when  Jane 

22  Sherboume  requested  them  on  the  18th. 
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1  Q      Did  Mr.  Cesca  give  you  his  reasoning  on  the 

2  25th  for  turning  over  the  transcripts? 

3  A      Yes. 

4  Q      And  what  did  he  tell  you? 

5  A      Basically  he  said  that  since  they  had 

6  reached  this  agreement  that  they  would  only  be  used 

7  to  prepare  Mr.  Cutler  for  his  testimony,  and  would 

8  not  be  shared  with  any  other  witnesses,  that  he  felt 

9  it  was  appropriate  to  release  them. 

10  Q      Was  that  a  satisfactory  agreement  to  you, 

1 1  with  regard  to  safeguarding  the  transcripts? 

12  A      I  have  been  very  consistent.   1  did  not 

13  feel  they  should  be  released  until  the  investigation 

14  was  done  and  the  report  was  written. 

15  Q      I  would  like  to  have  you  look  at  an  exhibit 

16  which  bears  Bates  stamps  462  through  464.   Have  you 

17  seen  this  exhibit  before? 

18  A      Yes,  that's  my  writing.   Yes,  1  prepared 

19  this  document. 

20  Q      When  did  you  prepare  it? 

21  A      1  believe  it  is  dated  August  24th,  94. 

22  Q      Thank  you.   1  believe  the  copy  we  had  had 
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1  the  date  chopped  off. 

2  A      I  think  it  is  8/24/94. 

3  Q      I  have  one  question  on  this  document.   The 

4  first  page,  about  three-quarters  of  the  way  down, 

5  there  is  a  bullet  or  a  slash  and  it  reads  "should  we 

6  close  our  Whitewater  case."  Can  you  locate  that  in 

7  the  document? 

8  A      Yes. 

9  Q      And  then  there  is  a  slash  and  it  says,  "yes 

10  question  mark."   What  does  that  refer  to? 

1 1  A      Well,  that  was  my  response.   It  was  brought 

12  up  at  the  staff  meeting,  should  it  be  closed,  and  1 

13  wrote  yes,  but  then  it  had  to  be  discussed  because 

14  obviously  that  wasn't  my  decision. 

15  Q      Was  the  case  still  open  on  August  24,  1994? 

16  A      The  report  had  been  written.   I  have  to 

17  explain,  I  guess,  our  process  on  cases.   If  we  do  an 

1 8  investigation  of  someone,  and  we  issue  the  report,  if 

19  it's  a  Customs  employee,  for  instance,  we  prepare  the 

20  report,  and  we  send  it  to  Customs.   That  report  is 

21  considered  ~  that  case  is  considered  open  until  we 

22  get  the  report  back  from  Customs,  with  any  action 


1  that  they  decided  to  take.   So,  if  they  send  us  back 

2  the  report  and  say  thank  you  for  the  report,  we've 

3  decided  to  take  no  action,  or  we've  decided  to 

4  suspend  the  person  for  several  days,  or  we  have 

5  terminated  this  person  or  whatever,  our  case  is  open 

6  in  our  files  until  we  get  that  report  back,  so  that's 

7  the  normal  process. 

8  This  obviously  was  not  a  normal  type  of 

9  thing,  so  the  question  was,  is  it  open,  or  is  it 

10  not?   Should  we  consider  it  closed,  with  the  OGE 

1 1  opinion,  or  should  we  wait  to  see  if  the  Secretary 

12  was  going  to  take  any  action  based  on  the  report. 

13  That's  what  the  discussion  was. 

14  Q      And  what  was  the  determination? 

15  A      The  determination  was  that  we  could  go 

16  ahead  and  close  it,  that  no  additional  action  was 

17  going  to  be  taken. 

18  Q      And  when  was  it  considered  to  be  closed; 

19  what  action  precipitated  that? 

20  A      Well,  I  think  it  was  just  ~  kept  in  our 

21  files,  1  mean  it  is  still  in  our  files  and  the 

22  documents  are  still  retained  in  our  files. 
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1  Q      When  was  the  investigation  finished? 

2  A      Well,  the  report  was  issued  on  July  29,  so 

3  technically  we  were  done  then. 

4  Q      Okay.   Thank  you. 

5  I  am  showing  you  a  document  which  bears 

6  Bates  stamps  02479  through  02482.   Take  a  moment  to 

7  review  that  and  tell  me  when  you  have  had  a  chance  to 

8  look  at  it. 

9  A      Okay. 

10  Q      Have  you  seen  this  document  before? 

11  A      Well,  that's  my  writing  on  the  front,  so, 

12  yes.   I  did  the  ~  I  wrote  on  the  cover  sheet. 

13  Q      And  for  the  record  I  will  identify  it.   It 

14  is  a  multipage  document,  fax  cover  sheet,  Treasury 

15  Department  shield  on  it.  Department  of  the  Treasury, 

16  Office  of  Inspector  General,  office  of 

17  investigations.   The  fax  line  reads  July  25,  1994, 

18  Monday,  12:56,  and  the  date  is  --  on  the  cover  sheet 

19  7/25/94  to  Clark  Blight  from  Jim  Cottos.   And  then 

20  the  note  in  the  comment/special  instructions"  section 

21  reads  "questions  and  suggested  changes  to  our  report 

22  by  the  Secretary's  'review  team'  to  be  discussed 
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1  tomorrow." 

2  What  is  the  ~  what's  the  reference  to  the 

3  Secretary's  review  team;  what  does  that  refer  to? 

4  A      It  refers  to  Francine  Kemer. 

5  Q      And  that's  it? 

6  A      Yes.   These  were  comments  that  she  had  sent 

7  over  to  me,  and  1  was  sending  them  over  to  Clark. 

8  Q      Okay,  and  why  was  she  referred  to  as  the 

9  Secretary's  review  team? 

10  A      Because  I  feU  she  was  expressing  the 

1 1  department '  s  position . 

12  Q      So  is  this  comment  meant  to  convey  a 

13  certain  level  of  sarcasm? 

14  A      Yes. 

15  Q      Are  these  comments  that  you  forwarded  to 

16  Mr.  Blight  different  than  the  comments  that  were 

17  looked  at  earlier? 

18  A      Yes,  they  are. 

19  Q      How  many  additional  --  how  many  different 

20  sets  of  edits  or  comments  did  Ms.  Kemer  provide  you 

21  with? 

22  A      I  would  guess  four  or  five. 
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Q      Did  she  have  any  assistance  in  making 
comments  or  editing  on  the  drafts  of  the  report? 

A      Not  to  my  knowledge. 

Q      Did  she  share  her  comments  or  edits  with 
anyone  outside  of  the  Office  of  Inspector  General? 

A      Not  to  my  knowledge. 

Q      Was  the  draft  of  the  report  reviewed  by 
anyone  outside  of  the  Inspector  General's  Office? 
That's  the  question. 

A      Okay.   Yes,  the  draft  report  was  given  to 
the  Secretary. 

Q      And  when  was  that  given  to  the  Secretary? 

A      On  the  22nd  of  July,  and  it  was  given  to 
OGE  on  the  22nd  of  July.    I  had  personally  carried  it 
over  to  OGE  and  Bob  Cesca  took  it  up  to  the 
Secretary's  office,  I  don't  know  who  he  delivered  it 
to,  but  he  took  it  upstairs. 

Q      Why  was  a  draft  of  the  report  brought  over 
to  OGE  on  the  22nd? 

A      That  was  for  them  to  get  an  idea  of  where 
we  were  going.    It  was  a  draft.   And  to  be  able  to 
resolve  any  questions  that  they  had  before  we 


finalized  it,  if  they  had  questions  in  there  or  saw 
something  that  we  hadn't  addressed,  that  we  could  ~ 
before  we  finalized  it,  we  could  either  insert  or  do 
additional  interviews  or  whatever. 

Q      Was  the  whole  purpose  of  the  investigation 
to  provide  OGE  with  some  information? 

A      Yes,  it  was. 

Q      And  they  were  part  of  the  group  working 
with  investigation  and  analysis? 

A      Well,  we  were  working  in  effect  for  them, 
to  get  the  information  that  they  needed  to  reach  a 
decision. 

Q      And  N4r.  Cesca  brought  a  draft  of  the  report 
over  to  the  Secretary's  office  on  July  22nd? 

A      That's  correct. 

Q      Who  did  he  bring  it  over  to? 

A  That  I  don't  know.  I  gave  him  the  copy.  I 
bound  them,  I  physically  took  it  over  to  Rosslyn  to 
have  Jack  Adair,  the  RTC  Inspector  General,  sign.  I 
brought  it  back.  Bob  Cesca  signed  it.  And  then  —  in 
fact,  I  had  two  copies  and  he  took  one  upstairs  and  I 
took  the  other  one  to  OGE. 
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1  Q      For  what  puqjose  was  the  draft  report  being 

2  provided  to  the  Secretary's  office? 

3  A      I  don't  know. 

4  Q      Who  made  the  decision  to  provide  a  draft  of 

5  the  ~  to  provide  the  draft  report  to  the  Secretary's 

6  office? 

7  A      Bob  Cesca. 

8  Q      When  was  that  decision  made? 

9  A      I  don't  know. 

10  Q      When  did  he  inform  you  of  the  decision? 

11  A      On  the  22nd. 

12  Q      How  did  that  come  about? 

13  A      Well,  he  told  me  that  that's  why  we  were 

14  preparing  the  draft,  and  that  he  was  going  to  take  it 

15  upstairs. 

16  Q      Did  you  have  any  objection  to  that? 

17  A      I  asked  the  same  question,  why  we  were 

1 8  providing  a  draft,  and  again  1  was  told,  so  they 

1 9  could  use  it  to  start  preparing  testimony  for  the 

20  Secretary. 

2 1  Q      Was  your  understanding  that  ~  let  me  start 

22  again.   My  tongue  moves  too  quickly  for  me. 
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1  Was  your  investigation  undertaken  to  help 

2  prepare  Treasury  officials  to  testify? 

3  A      No,  it  wasn't. 

4  Q      Did  you  raise  that  fact  with  Mr.  Cesca? 

5  A      I  don't  recall  specifically  putting  it  that 

6  way,  no. 

7  Q      Did  you  put  it  in  a  similar  way  or  convey  a 

8  similar  sentiment? 

9  A      Well,  1  just  simply  said  that,  to  me,  1 

10  thought  we  were  ready  to  finalize,  and  1  could 

1 1  understand  OGE  having  a  copy  since  they  needed  it  to 

12  make  their  opinion  but  1  didn't  understand  why  the 

13  Secretary  needed  a  copy. 

14  Q      Was  the  Secretary's  office  provided  with  a 

1 5  copy  to  provide  their  comments  with  regard  to  a 

16  draft? 

17  A      1  don't  know  if  that's  why  they  were  given 

18  a  copy  or  not.    1  can't  answer  that.   I  don't  know. 

19  Q      Were  you  ever  given  a  further  explanation 

20  at  any  other  time  for  why  the  draft  was  supplied  to 

21  the  Secretary's  office? 

22  A      No,  I  was  not. 
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1  Q      Was  a  draft  supplied  to  any  other  office  in 

2  the  Department  of  Treasury? 

3  A      Not  to  my  knowledge. 

4  Q      Did  the  Secretary's  office  provide  comments 

5  on  the  draft? 

6  A      The  only  comments  I  got  were  Francine 

7  Kemer's.   I  don't  know  where  those  comments  came 

8  ft-om,  I  mean  if  someone  else  contributed  to  those 

9  comments,  I  don't  know. 

10  Q      Those  are  the  comments  that  we've  discussed 

1 1  earlier? 

12  A      That's  correct. 

13  Q      I  would  like  to  show  you  what  has  been 

14  marked  Bates  stamp  014895  -  and  I  believe  it  is  an 

15  8.    It  is  a  one-page  document  dated  July  29,  1994, 

16  memorandum  for  Kenneth  R.  Schmalzbach  fi-om  Peter 

17  Kittling,  R-i-t-t-1-i-n-g,  and  the  subject  is  review 

18  of  the  OIG  final  chronology  of  White  House  contacts. 

19  1  would  like  to  you  take  a  moment  to  review 

20  that  and  let  me  know  when  you  have  had  a  chance  to  ~ 

21  MR.  PORTNOY:    Could  you  give  the  date 

22  again? __^ 
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1  MR.  O'CALLAGHAN:   July  29th. 

2  THE  WITNESS:   I  never  saw  this  document 

3  before. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Had  you  ever  heard  that  review  of  the  final 

6  chronology  was  undertaken  by  people  in 

7  Mr.  Schmalzbach' s  office? 

8  A      No,  I  did  not. 

9  Q      Would  you  have  permitted  that  during  that 

10  time  period? 

1 1  A      Well,  once  it  was  finalized,  anybody  could 

12  review  it. 

13  Q      I  would  like  to -- 

14  A      1  don't  know  who  Peter  Rittling  is. 

15  Q      I  would  like  to  direct  your  attention  to 

16  the  first  line  which  reads  "the  OIG  incorporated  many 

17  of  our  recommended  changes  into  the  final 

18  chronology."   Had  you  ever  been  notified  that 

19  recommended  changes  had  been  offered  by 

20  Mr.  Schmalzbach' s  office? 

21  A      No,  1  was  not. 

22  Q      Would  you  have  expected  to  have  been 
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1  notified  on  that? 

2  A      If  they  had  comments,  I  would  expect  to  be 

3  notified  of  that,  yes. 

4  Q      Can  you  think  ~  is  there  any  reason  why 

5  you  wouldn't  be  notified? 

6  MR.  PORTNOY:    You  are  asking  the  witness  to 

7  speculate  on  the  actions  of  people  he  doesn't  even 

8  know  exist. 

9  THE  WITNESS:    I  don't  know  who  Peter 

10  Rittling  is. 

1 1  BY  MR.  O'CALLAGHAN: 

12  Q      Okay.   During  the  conduct  of  your  drafting 

13  of  the  report,  would  you  consider  it  proper  for 

14  Mr.  Schmalzbach's  office  to  be  making  recommended 

15  changes  to  the  chron? 

16  A      No,  I  would  not. 

17  Q      Why  would  you  not? 

18  A      Because  it  was  our  report,  and  it  was 

19  inappropriate  for  the  office  of  general  counsel  for 

20  Treasury  to  be  making  any  recommendations  or  comments 

21  on  our  report. 

22  Q      And  why  is  that? 
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1  A      As  far  as  changes  in  the  report?  Again 

2  because  members  of  that  office  were  covered  in  the 

3  report. 

4  Q      And  specifically? 

5  A      Specifically  Jean  Hanson  and  Dennis 

6  Foreman,  deputy  general  counsel. 

7  MR.  PORTNOY:    For  the  record, 

8  F-o-r-e-m-a-n. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Did  Office  of  General  Counsel  ever  request 

1 1  to  see  a  copy  of  the  draft  report  before  it  was 

12  completed? 

13  A      They  never  requested  it  of  me. 

14  Q      Did  they  ever  request  to  be  part  of  the 

15  process  of  producing  a  draft  chronology? 

16  A      No,  they  did  not. 

17  Q      I  would  like  to  show  you  a  document  Bates 

18  stamped  ~  it  is  difficult  to  read  ~  9230  and  then  a 

19  93,  it  is  dated  7/26/94,  containing  handwritten 

20  notes.   It's  a  two-page  document.   Have  you  seen  this 

21  document  before? 

22  A      That's  my  writing,  so  it  is  a  document  that 
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1  I  prepared. 

2  Q      Did  you  prepare  it  on  July  26? 

3  A      Yes,  I  did. 

4  Q      There  is  a  note  on  the  beginning  of  the 

5  page  which  reads  ~  could  you  read  it  for  me,  the 

6  first  note? 

7  A      The  first  note,  "go  see  Weingarten  about 

8  the  diary.   Set  time  and  show  up." 

9  Q      What  does  that  refer  to? 

1 0  A      That  was  referring  to  when  we  were  going  to 

1 1  do  the  verification  of  the  diary  that  I  referred  to 

12  earlier,  that  O'Rourke  the  investigator  would  go  over 

13  to  Mr.  Weingarten' s  office  and  look  at  Josh  Steiner's 

14  diary  to  verify  that  the  pages  we  had  been  given  were 

1 5  the  same  as  contained  in  the  diary. 

16  Q      Okay,  thanks.    1  just  wanted  to  make  sure 

17  that  was  the  reference  that  had  been  made  earlier. 

18  I  would  like  you  to  look  at  a  document 

19  Bates  stamped  3770.    It  is  a  one-page  document.   It 

20  is  an  interoffice  memorandum,  an  E-mail  dated  4 

21  October  1994,  from  James  Cottos  to  Francine  Kemer, 

22  with  a  cc  to  Robert  Cesca.   The  subject  is  "written 
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1  questions  from  Senator  Bond  regarding  re:  Madison." 

2  Have  you  seen  this  document  before? 

3  A      Yes,  I  have. 

4  Q      Did  you  create  this  document? 

5  A      Yes,  I  did. 

6  Q      Could  you  tell  me  what  this  reference  is? 

7  A      It  references  an  E-mail  that  I  had  received 

8  from  Francine  Kemer  with  some  proposed  answers  to 

9  Senator  Bond. 

10  Q      Second  sentence  says  "I  believe  we  should 

1 1  make  the  decision  since  the  White  House  released 

12  documents  and  someone  violated  our  agreement,  we 

13  should  decide  when  and  if  the  documents  should  be 

14  returned."   What  does  that  refer  to? 

15  A      I  think  the  question,  and  I  would  have  to 

16  see  her  E-mail  to  see  what  the  proposed  ~  proposals 

17  were  ~ 

18  Q      I  might  be  able  to  be  of  assistance. 

19  A      Okay. 

20  Q      I  have  a  document  Bates  stamped  369,  it  is 

2 1  a  one-page  document  from  Francine  Kemer  to  James 

22  Cottos,  cc  Robert  Cesca,  dated  3  October  '94.    Is 
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1  that  the  preceding  E-mail? 

2  A      Yes,  it  is. 

3  Q      What  does  that  E-mail  deal  with? 

4  A      It  deals  with  the  same  thing,  written 

5  questions  from  Senator  Bond  regarding  Madison. 

6  Q      What  does  it  specifically  address? 

7  A      It  specifically  addresses  ~  one  of  the 

8  questions  from  Senator  Bond  was  whether  or  not  the 

9  White  House  documents  that  had  been  given  to  us  had 

10  been  returned  yet.   And  Francine  offered  to  propose 

1 1  two  answers. 

12  Q      Okay,  and  document  369,  the  last  paragraph 

13  reads  "if  we  choose  the  second  response,  we  probably 

14  should  notify  the  counsel  to  the  president."  Do  you 

1 5  see  that  there? 

16  A      Yes,  I  do. 

17  MR.  PORTNOY:    Could  you  read  the  rest  of 

18  the  sentence  into  the  record  just  to  be  ~ 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Sure.   I  am  sorry.    "(Hopefiilly,  we  would 

21  get  White  House  concurrence.  I  believe  the  decision 

22  is  ours  in  any  event)." 
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1  Did  you  normally  ~  well,  is  that  a  normal 

2  procedure? 

3  A      Nothing  is  normal  about  this  whole 

4  investigation.   The  response,  I  agreed  with  the 

5  second  one,  because  I  felt  that  that  was  our 

6  decision,  about  when  those  documents  would  be 

7  returned. 

8  Q      Did  she  relate  to  you  why  she  thought  if 

9  you  chose  the  second  response  you  should  probably 

10  notify  the  counsel  to  the  president? 

1 1  A      Well,  I  think  because  of  the  initial 

12  agreement  about  when  those  documents  would  be 

1 3  returned.   The  letter  ~  that  was  in  the  agreement 

14  when  the  transcripts  were  sent  to  the  White  House,  to 

15  Mr.  Cutler. 

16  Q      Okay.   Was  that  the  July  23rd  ~ 

17  A      That's  correct. 

18  Q      -  letter? 

19  A      Yes. 

20  Q      I  would  like  to  direct  your  attention  to 

21  document  3770.   And  could  you  more  fully  describe  now 

22  how  that  responds  to  the  earlier  E-mail? 
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1  A      Well,  I  think  the  ~  somewhere  in  here, 

2  either  during  the  course  of  testimony,  or  ~  and  I 

3  believe  it  was  during  testimony,  and  I  don't  know  if 

4  it  was  in  front  of  the  House  Banking  Committee  or  the 

5  Senate  Banking  Committee,  Mr.  Cutler  stated  that  he 

6  had  used  our  transcripts  to  reconcile  any 

7  inconsistencies  with  White  House  personnel.   And  1 

8  felt  that  that  violated  our  agreement  because,  as  I 

9  understood  the  agreement,  it  was  only  to  be  used  for 

10  his  testimony,  not  to  reconcile  any  differences  or 

1 1  any  inconsistencies  in  the  testimony. 

12  That's  why  I  made  the  comment  that  since  I 

13  felt  our  agreement  had  been  broken  by  the  White 

14  House,  that  we  should  make  the  decision  about  when 

1 5  those  documents  would  be  returned  and  not  be  bound  by 

16  whatever  was  in  that  agreement. 

1 7  Q      And  the  agreement  you  are  referring  to 

18  again  is  the  one  in  the  July  ~ 

19  A      July  23  rd  letter  from  Stephen  McHale  or  the 

20  Secretary. 

21  Q      Stephen  McHale  to  Jane  Sherboume? 
22 A      To  Jane  Sherboume,  correct. 
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1  Q      Why  were  the  documents  transmitted  from 

2  Steve  McHale,  who  is  not  part  of  the  --  well,  is 

3  Steve  McHale  part  of  the  Inspector  General's  office? 

4  A      No,  he's  not.   He  is  part  of  the  Office  of 

5  General  Counsel  for  the  Treasury  Department. 

6  Q      Why  were  the  transcripts  transmitted  by  us 

7  to  General  Counsel  versus  the  Office  of  Inspector 

8  General? 

9  A      Because  Mr.  Cutler  asked  the  Secretary.  He 

10  didn't  ask  the  Inspector  General,  he  asked  the 

1 1  Secretary  and  the  Secretary  asked  the  Inspector 

12  General. 

13  Q      Who  in  the  Inspector  General's  office 

14  transferred  the  transcripts  over  to  General  Counsel's 

15  office? 

16  A      Physically,  probably  Francine  Kemer.   Bob 

17  Cesca  made  the  decision.   Francine  Kemer,  I  think, 

18  physically  gave  them  to  the  general  counsel. 

19  Q      That  was  previous  to  the  23rd? 

20  A      That's  correct. 

21  Q      That  was  reflected  in  the  July  18th  E-mail? 

22  A      Yes. 
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1  Q      I  am  showing  you  a  document  Bates  stamped 

2  363.    It  is  an  E-mail,  it  doesn't  have  a  date  on  it. 

3  Phone  number  is  listed  on  it,  202-622-1090  to  James 

4  Cottos,  cc  Robert  Cesca,  subject,  same  subject 

5  regarding  written  questions  from  Senator  Bond. 

6  It  reads  "Jim,  as  we  discussed  on  the 

7  phone,  I  am  not  aware  of  any  White  House  violation  of 

8  the  Department's  agreement." 

9  Have  you  seen  this  document  before? 

10  A      Yes,  I  have. 

11  Q      When  did  you  see  it? 

12  A      The  date  it  was  written  probably. 

13  Q      And  was  this  an  E-mail  from  Francine  Kemer 

14  to  you? 

15  A      Yes,  it  was. 

1 6  Q      Did  you  have  a  reaction  to  the  statement 

17  "as  we  discussed  on  the  phone,  I  am  not  aware  of  any 

18  White  House  violation  of  the  Department's  agreement"? 

19  A      We  had  talked  about  it  when  I  wrote  in  my 

20  E-mail,  which  you  referred  to  a  minute  ago,  that 

21  since  the  White  House  had  somewhat  violated  our 

22  agreement,  Francine  called  me  and  said  she  couldn't 
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1  understand  why  I  was  making  that  statement,  and  I 

2  explained  to  her  why.   And  this  is  her  E-mail  back 

3  saying  she  wasn't  aware  that  there  was  any  violation 

4  of  our  agreement.  That  was  her  opinion. 

5  Q      Did  she  disagree  with  you  about  whether  the 

6  White  House  had  violated  the  agreement? 

7  A      Yes,  she  did. 

8  Q      Do  you  know  if  she  still  disagrees  with  you 

9  about  that? 

10  A      1  don't  know.    We  haven't  talked  about  it. 

11  Q      I  would  like  to  show  you  a  document  which 

12  has  a  single  Bates  on  it,  it's  a  7,  which  I  believe 

13  is  from  a  longer  series.   It's  a  one-page  document, 

14  memorandum  for  Secretary  Bentsen  from  Robert  Cesca, 

15  and  the  first  paragraph  reads  "thank  you  for  your 

16  kind  letter  of  August  4,  1994  for  the  work  we  did  in 

17  support  of  the  Government  Ethics  review  on  the  White 

1 8  House  Treasury  contacts  relating  to  Madison  Savings  & 

19  Loan." 

20  Have  you  ever  seen  this  document  before? 

21  A      Yes,  I  have. 

22  Q      When  did  you  see  that? 
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1  A      Bob'Cesca  gave  me  a  copy  of  this  document. 

2  Q      And  when  did  he  give  it  to  you? 

3  A      Whenever  it  was  written,  I  am  sure.   I 

4  don't  know  the  date  that  it  was  written;  it  is  not 

5  indicated  on  here. 

6  Q      Were  you  aware  that  Secretary  Bentsen  had 

7  sent  a  letter  praising  the  Inspector  General's  work 

8  in  support  of  the  Office  of  Government  Ethics' 

9  review? 

10  A      Yes,  I  was. 

1 1  Q      Did  you  receive  a  copy  of  that? 

12  A      Yes,  1  did. 

13  Q      With  regard  to  the  subject  of  this  memo, 

14  guidance  on  disclosure  of  nonpublic  information  ~ 

15  A      Yes. 

16  Q      --  did  the  Office  of  Inspector  General  ever 

17  supply  the  assistance  requested  in  this  memo? 

18  A      I  believe  they  did  because  there  was  a 

19  policy  that  was  issued,  but  I  wasn't  involved  in 

20  writing  it,  so  I  don't  know  if  Francine  Kemer  or 

21  anyone  else  was  involved,  but  I  know  there  was  a 

22  policy  issued. 


1  Q      What's  Mr.  Cesca's  current  position  in  the 

2  Department  of  the  Treasury? 

3  A      He  is  the  ~  I  believe  the  special 

4  assistant  to  the  assistant  Inspector  General  for 

5  audit,  Dick  Callahan. 

6  Q      As  far  as  the  hierarchy  of  the  department, 

7  is  that  a  position  that's  higher  or  lower  than  his 

8  position  as  deputy  Inspector  General? 

9  A      Lower. 

10  Q      Do  you  know  why  he  is  currently  in  that 

1 1  position? 

12  A      Basically  because  there  is  a  new  Inspector 

13  General.  That's  my  guess.   I  really  don't  know. 

14  Q      You  don't  know? 

15  A      No. 

16  Q      Do  you  have  any  knowledge  of  whether 

17  Mr.  Cutler  first  requested  that  the  White  House 

18  receive  transcripts  on  July  5,  1994? 

19  A      I  am  not  aware  of  that. 

20  Q      Do  you  know  Robert  McNamara? 

21  A      I  know  who  he  is,  yes. 

22  Q      Who  is  he? 
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1  A      He  is  an  attorney  with  the  Office  of 

2  General  Counsel  of  the  Department  of  Treasury. 

3  Q      Have  you  ever  heard  anyone  say  that 

4  requests  were  made  ~  the  first  request  was  made  on 

5  July  5,  1994  by  Mr.  Cutler  for  the  transcripts? 

6  A      No,  I  haven't. 

7  Q      Would  you  be  surprised  to  hear  that? 

8  A      No. 

9  Q      Why  is  that? 

10  A      Well,  I  think,  again,  because  there  were 

1 1  discussions  ~  Jane  Sherboume  had  raised  that  issue 

12  very  early  on  ~  when  we  discussed  interviews  of 

13  White  House  people,  about  wanting  the  transcripts. 

14  Q      And  when  did  Mr.  Cutler's  office  first 

15  arrange  for  the  IG's  office  to  have  access  to  White 

16  House  documents? 

17  A      We  touched  on  it  earlier.  July  7th,  I 

18  believe,  is  when  we  got  the  documents. 

19  Q      I  just  want  to  show  you  a  document.  Bates 

20  stamped  01 1735,  01 1736,  which  is  --  first  page 

2 1  heading  is  "statement  on  access  to  depositions  by 

22  White  House  counsel." 
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1  The  last  paragraph  reads  "I  should  point 

2  out  that  the  investigation  conducted  by  Treasury 

3  Inspector  General  required  access  to  the  relevant 

4  White  House  documents.   Mr.  Cutler's  office  arranged 

5  for  us  to  have  that  access  on  July  6th." 

6  Does  that  refresh  your  recollection  as  to 

7  when  ~ 

8  A      That's  correct.   Well,  if  they  gave  them  to 

9  the  department  on  the  6th,  we  got  them  on  the  7th. 

10  MR.  PORTNOY:    We  haven't  established  the 

1 1  witness  has  any  knowledge  of  this  document  or  its 

12  veracity,  have  we? 

13  MR.  O'CALLAGHAN:    1  was  asking  if  the 

14  information  on  the  document  refi^eshed  his 

15  recollection. 

16  MR.  PORTNOY:    It  struck  me  his  answer  was 

17  confirming  ~  was  in  the  nature  of  confirming  that 

18  the  document  might  be  accurate,  and  I  just  want  to 

19  clarify  whether  the  witness  is  confirming  that  the 

20  document  is  consistent  with  his  recollection  or 

21  whether  he  now  has  an  independent  recollection. 

22  THE  WITNESS:   No,  it  is  consistent  with  my 
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1  recollection,  because  of  my  notes  that  I  saw  earlier 

2  that  were  dated  July  7th,  saying  that  Francine  Kemer 

3  had  received  the  White  House  documents. 

4  MR.  O'CALLAGHAN:    Okay,  thank  you. 

5  BY  MR.  O'CALLAGHAN: 

6  '    Q      Have  you  ever  seen  this  document  before? 

7  A      No,  1  haven't. 

8  Q      Mr.  Cottos,  did  anyone  at  RTC  Inspector 

9  General's  Office  express  concern  regarding 

10  Ms.  Kemer's  role  in  the  investigation? 

1 1  A      Yes. 

12  Q      Who  expressed  concern? 

13  A      Pat  Black,  the  general  counsel;  Clark 

14  Blight,  the  AIGI;  and  the  two  investigators,  Sarah 

15  Herlihy  and  Joan  Dwyer,  to  my  knowledge. 

16  MR.  PORTNOY:    I  don't  mean  to  interrupt  you 

17  but  you  said  Pat  Black,  the  general  counsel.   Did  you 

18  mean  Pat  Black,  counsel  to  the  Inspector  General  or 

19  did  you  mean  General  Counsel  Ellen  Kulka,  K-u-1-k-a? 

20  THE  WITNESS:   To  my  knowledge,  Pat  Black 

21  the  counsel  to  the  RTC  Inspector  General  expressed  a 

22  concern,  and  then  the  other  people  that  I  named, 
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1  Clark  Blight,  Joan  Dwyer  and  Sara  Herlihy. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      What  were  the  concerns  expressed  by 

4  Ms.  Black? 

5  A      The  same  concerns  that  I  had,  that  ~  since 

6  Ms.  Kemer  was  in  Jean  Hanson's  reporting  chain. 

7  Q      Did  Ms.  Black  have  a  similar  reporting 

8  chain  at  RTC  IG,  or  was  it  different? 

9  A      I  believe  she  is  an  interested  penitentiary 

10  counsel,  so  she  reports  directly  to  the  Inspector 

1 1  General. 

12  Q      Which  differs  from  Ms.  Kemer's  role? 

13  A      That's  correct. 

14  Q      And  what  concems  did  Mr.  Blight  express? 

15  A      The  same  concems.   Everyone  had  the  same 

16  concems. 

17  Q      Uniform  concem  by  all  the  members  of  the 

18  RTC  IG,  who  expressed  concem  about  it? 

19  A      That's  correct. 

20  Q      Which  was  the  same  concems  that  you  held? 

21  A      Yes. 

22  Q      Did  Treasury  Inspector  General's  Office 
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1  receive  information  during  the  course  of  the 

2  investigation  regarding  RTC's  policy  for  handling  of 

3  confidential  documents? 

4  A      I  think  we  got  that  document  as  an 

5  attachment  to  the  report,  because  it  is  an  exhibit,  I 

6  believe,  in  the  report. 

7  Q      Do  you  have  an  understanding  as  to  what  the 

8  RTC  policy  is  for  handling  of  confidential  documents? 

9  A      No,  I  don't. 

10  Q      Did  you  read  that  document? 

11  A      I  saw  that  document,  and  it's  not  included 

12  in  the  report,  but,  no. 

13  Q      You  didn't  specifically  review  that  — 

14  A      No,  1  did  not. 

15  Q      Did  RTC  Inspector  General's  Office  have  an 

16  opinion  with  regard  to  the  use  of  the  release  of  the 

17  transcripts  to  the  White  House? 

18  MR.  PORTNOY:    You  mean  collectively  or  did 

19  individuals  in  the  office? 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Did  any  individuals  in  the  office? 

22 A      They  had  the  same  concerns  that  1  had,  and 
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1  they  were  upset  at  not  being  asked  about,  consulted 

2  before  the  transcripts  were  released. 

3  Q      And  why  were  they  upset  about  not  being 

4  consulted? 

5  A      Because  it  was  a  joint  investigation  by 

6  both  offices. 

7  Q      Did  anyone  express  specific  concerns  about 

8  the  nature  of  information  that  was  conveyed  to  the 

9  White  House  through  the  transcripts? 

10  A      Not  to  my  knowledge. 

11  Q      Were  you  involved  in  any  meetings  where  the 

12  transfers  of  the  transcripts  was  discussed  that 

13  involved  RTC  personnel  and  Treasury  IG  personnel? 

14  A      No,  I  was  not. 

15  Q      Did  you  have  any  discussions  with  Clark 

1 6  Blight  with  reference  to  handing  over  the  transcripts 

17  on  July  23rd? 

18  A      We  spoke  about  it  the  week  of  July  25,  yes. 

19  Q      What  were  the  specifics  of  the  discussion? 

20  A      As  I  stated  earlier,  we  were  both  very 

21  upset  that  the  transcripts  had  been  given  away 

22  without  us  being  consulted. 
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1  Q      Did  he  express  any  specific  concerns  about 

2  the  nature  of  information  that  was  contained  in  the 

3  transcripts? 

4  A      Not  to  my  knowledge. 

5  Q      Have  you  ever  learned  that  members  of  the 

6  RTC  IG's  office  were  upset  that  the  transcripts 

7  weren't  redacted? 

8  A      Yes.    1  think  there  was  —  after  they  were 

9  released,  there  was  some  concern  expressed  about 

10  that. 

1 1  Q      And  what  concern  was  expressed  by  them? 

12  A      About  some  of  the  information  that  was 

13  contained  in  the  transcripts. 

14  Q      Specifically  what  type  of  information? 

15  A      1  think  there  was  some  information  in  there 

16  regarding  the  criminal  referrals,  and  Pat  Black 

17  expressed  a  concern  about  that. 

18  Q      What  concern  did  she  express? 

19  A      Just  what  I  said,  concern  about  certain 

20  information  that  she  felt  needed  to  be  redacted  from 

21  those  transcripts  before  they  were  released. 

22 Q      Is  that  part  of  the  reason  why  they  are 
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1  upset  about  the  transfers  of  the  transcripts? 

2  A      I  suppose  it  was  but  I  don't  know. 

3  Q      You  weren't  specifically  told  that? 

4  A      No,  1  wasn't. 

5  Q      Before  the  transcripts  were  released,  had 

6  you  recognized  that  that  information  would  be  of 

7  concern  to  the  RTC  Inspector  General's  Office? 

8  A      I  don't  understand  the  question. 

9  Q      Had  any  discussions  taken  place  in  the 

10  Treasury  Inspector  General's  Office  with  regard  to 

1 1  the  information  that  was  contained  in  the  transcripts 

12  regarding  the  criminal  referrals? 

13  A      No. 

14  MR.  O'CALLAGHAN:    I  would  like  to  take  a 

15  10-minute  break.   Off  the  record. 

16  (Recess.) 

17  MR.  O'CALLAGHAN:    Back  on  the  record. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Mr.  Cottos,  have  you  been  asked  to  turn 

20  over  any  documents  in  connection  with  an 

21  investigation  conducted  by  the  Independent  Counsel's 

22  office? 
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1  A      Yes,  I  have. 

2  Q      Who  was  in  charge  of  the  document 

3  production  that  you  were  involved  in? 

4  A      Rick  Doery. 

5  Q      Have  you  ever  heard  reports  that  Mr.  Doery 

6  directed  that  certain  documents  not  be  turned  over  in 

7  connection  with  that  document  request? 

8  A      I  don't  know  what  Mr.  Doery  turned  over  in 

9  relationship  to  that  request. 

10  Q      Have  you  ever  learned  that  Mr.  Doery 

1 1  requested  that  anything  that  --  any  E-mails  or 

12  documents  that  had  negative  references  to  Franc ine 

13  contained  in  them  not  be  turned  over? 

14  A      No,  I  never  heard  that. 

15  Q      Have  you  heard  of  anyone  impeding  the 

16  Independent  Counsel's  investigation  in  any  way? 

17  A      No,  I  have  not. 

18  Q      Have  you  learned  that  transcripts  in 

19  connection  with  the  investigation  were  sent  over  to 

20  the  White  House  in  a  piecemeal  fashion  during  the 

21  course  of  the  investigation? 

22  A      No,  1  have  not. 
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1  Q      In  connection  with  the  investigation  that 

2  you  conducted  for  OGE,  to  help  OGE  conduct  their 

3  analysis  of  White  House-Treasury  contacts,  did 

4  Francine  Kemer  have  dealings  with  anyone  else  in  the 

5  White  House  other  than  Jane  Sherboume? 

6  A      Not  to  my  knowledge. 

7  Q      Did  she  have  contacts  with  anyone  in  the 

8  White  House  for  other  matters? 

9  A      Not  to  my  knowledge. 

10  Q      Did  Ms.  Kemer  ever  express  to  you  a  desire 

1 1  to  work  in  the  White  House? 

12  A      Not  to  ~  no,  she  never  said  that  to  me. 

13  Q      Have  you  ever  heard  that  she's  expressed 

14  that  sentiment? 

15  A      No. 

16  Q      Was  nonpublic  information  that  was 

17  contained  in  the  transcripts  that  were  sent  over  to 

18  the  White  House? 

19  A      I  believe  there  was. 

20  Q      What's  your  understanding  as  to  the 

21  nonpublic  information  that  was  contained  in  the 

22  transcripts? 
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1  A      The  nonpublic  information  was  RTC  criminal 

2  referrals  that  were  included,  and  RTC  made  the 

3  decision  that  that  was  nonpublic  information.   And 

4  subsequent  --  Pat  Black  is  the  general  counsel  of 

5  RTC.    The  Inspector  General  is  the  person  who 

6  redacted  the  transcripts  subsequently. 

7  Q      At  the  time,  on  the  25th  when  you  heard 

8  that  the  transcripts  were  turned  over  to  the  White 

9  House,  were  you  of  the  opinion  that  Treasury  IG's 

10  office  also  should  have  been  notified  before  that 

1 1  occurred? 

12  A      Treasury  IG's  office,  Treasury's  office. 

13  Q      RTC  IG  office? 

14  A      Yes,  I  felt  RTC  IG's  office  should  have 

15  been  consulted. 

16  Q      And  you  also  thought  you  should  have  been 

17  consulted? 

18  A      Yes,  I  did. 

19  Q      When  was  RTC's  Inspector  General's  Office 

20  informed  that  the  transcripts  had  been  turned  over? 

21  A      I  don't  know. 

22 MR.  O'CALLAGHAN:    I  have  no  further 
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1  questions  at  this  time.   You  want  to  go  off  the 

2  record  for  a  little  while? 

3  MR.  PORTNOY:    Why  don't  we  take  two  minutes 

4  and  then  I  think  I  will  be  able  to  get  with  it. 

5  MR.  O'CALLAGHAN:    Okay,  sure. 

6  (Discussion  off  the  record.) 

7  EXAMINATION 

8  BY  MR.  PORTNOY: 

9  Q      Good  afternoon,  Mr.  Cottos.    My  name  is  Jim 

10  Portnoy.    I  am  counsel  for  the  Democratic  Senators  on 

1 1  the  Special  Committee  and  I  will  also  be  asking  you  a 

12  few  questions  this  afternoon. 

13  A      Okay. 

14  Q      Tell  me,  if  you  would,  your  opinion  of 

15  Francine  Kemer,  personally. 

16  A      Personally?  I  think  that  she  is  a 

17  competent  attorney. 

18  Q      Do  you  think  she  is  honest? 

19  A      Yes. 

20  Q      Honorable? 

21  A      Yes. 

22  Q      Do  you  have  any  reason  to  believe  that 
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1  she's  ever  lied  to  you? 

2  A      Yes. 

3  Q      Perhaps  you  could  explain? 

4  A      I  think  there  were  some  ~  there  were  some 

5  negotiations  during  the  almost  two  years  that  she  was 

6  the  general  counsel,  that  I  was  concerned  about 

7  information,  how  it  was  handled;  her  involvement  in 

8  certain  investigations. 

9  Q      Perhaps  you  could  be  more  precise. 

10  A      Okay.   The  biggest  disagreement  that 

1 1  Francine  and  I  had  prior  to  this  investigation,  the 

12  Whitewater  investigation,  was  her  role  as  counsel  to 

13  the  Inspector  General,  and  wanting  to  get  more 

14  involved  in  investigative  matters  within  my 

15  jurisdiction.   And  1  think  that  we  had  a  lot  of 

16  discussions  about  her  role  and  where  she  fit  in  to 

17  the  organization,  the  way  she  felt,  and  the  way  I 

18  felt. 

19  And  I'll  sum  it  up  quickly  this  way:    She 

20  had  spent  some  time  at  the  Commerce  Department  as  the 

21  counsel  to  the  Inspector  General  there,  and  they  had 

22  a  policy  at  Commerce  that  any  criminal  investigation 
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1  had  to  be  reviewed  by  Francine  Kemer  before  it  could 

2  be  presented  to  an  assistant  United  States  Attorney 

3  for  a  prosecutive  opinion.   And  when  Francine  came  to 

4  Treasury,  I  think  she  would  like  to  have  seen  that 

5  same  policy  in  effect. 

6  I've  a  real  problem,  being  a  criminal 

7  investigator  for  almost  20  years,  criminal 

8  investigators  should  be  able  to  go  directly  to  the 

9  prosecuting  attorney  without  having  to  have  the  case 

10  reviewed  by  an  attorney  in  Washington,  and  that  was 

1 1  the  biggest  difference  that  we  had. 

12  Q      So  you  had  a  substantive  difference  with 

13  respect  to  what  your  responsibilities  should  be? 

14  A      That's  correct. 

1 5  Q      Did  that  substantive  difference  create  a 

16  difficult  work  environment? 

17  A      At  times.   I  think  we  discussed  that 

18  situation,  and  I  think  that,  by  and  large,  she 

19  understood  that  Treasury  was  not  like  Commerce,  and 

20  after  a  while  backed  off  as  far  as  the  desire  to  get 

21  involved  in  all  of  our  investigations. 

22  Q      Would  it  be  fair  to  say  that  she  retained 
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1  an  interest  in  becoming  more  involved  in 

2  investigations? 

3  A      You  would  have  to  ask  her  that  question. 

4  Q      In  your  estimation. 

5  A      In  my  estimation,  I  think  she  wanted  to  be 

6  more  involved  in  investigations,  yes. 

7  Q      Would  it  be  fair  to  say  that  you  continued 

8  to  be  of  the  view  that  she  should  not? 

9  A      That's  fair. 

10  Q      Would  it  be  fair  to  say  that  your  opinion 

1 1  of  her  role  in  the  Whitewater  investigation  was 

12  reflective  of  your  general  opinion  of  what  her  role 

13  should  be? 

14  A      Yes. 

1 5  Q      And  that  your  concern  regarding  her 

16  involvement  in  the  Whitewater  investigation  reflected 

17  your  generalized  concern  about  her  involvement  in 

1 8  investigations? 

19  A      No,  I  think  it  was  different  in  Whitewater 

20  because  of  the  reporting  chain.   The  fact  that  she 

2 1  reported  to  Jean  Hanson,  that  was  very  different  than 

22  just  an  ordinary  investigation  that  we  were 
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1  conducting  that  she  wanted  to  be  more  involved  in. 

2  Q      So  your  concerns  were  heightened? 

3  A      Heightened  is  a  good  word. 

4  Q      But  would  it  be  fair  to  say  that  part  of 

5  your  concern  was  your  ongoing  concern  about 

6  Ms.  Kemer's  role  in  investigations? 

7  A      I  think  that  had  been  pretty  well  resolved 

8  at  that  time.    I  don't  think  that  she  was  ~  she  had 

9  backed  off,  I  think,  so  that  had  pretty  well  been  put 

10  to  rest  as  far  as  her  involvement. 

11  Q      So  then  would  it  be  fair  to  say  that  your 

12  only  concern  with  Ms.  Kemer's  involvement,  or  her 

13  role  in  this  investigation,  was  a  result  of  the 

14  possible  involvement  of  members  of  the  Office  of 

15  General  Counsel? 

16  A      To  the  largest  extent,  yes. 

17  Q      If  there  were  no  investigating  being  done 

1 8  that  involved  members  of  the  Office  of  General 

19  Counsel,  would  you  say  that  Francine  Kemer's  role 

20  was  appropriate? 

2 1  A      Her  role  as  coordinating  interviews,  and 

22  giving  suggested  questions  would  be  appropriate  for  a 
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1  counsel  to  the  Inspector  General  in  my  opinion,  yes. 

2  Q      So,  it  would  be  appropriate  for  the  counsel 

3  to  the  Inspector  General  to  serve  as  liaison  with 

4  counsel  to  the  Inspector  General  of  the  RTC? 

5  A      Yes. 

6  Q      As  liaison  to  the  White  House? 

7  A      Yes. 

8  Q      As  liaison  to  the  General  Counsel's  office 

9  of  Treasury? 

10  A      As  liaison,  yes. 

1 1  Q      And  it  would  be  appropriate  for  the  counsel 

12  to  the  Inspector  General  to  provide  guidance  to 

1 3  investigators  with  respect  to  legal  matters? 

14  A      Yes. 

15  Q      To  help  investigators  frame  their 

16  investigation  in  ways  that  take  into  account  legal 

17  definitions  or  legal  concerns? 

18  A      I  think  the  difference  there  would  be  as 

19  a  ~  if  it  is  a  criminal  matter,  since  the  general 

20  counsel  does  not  prosecute  cases,  that  most  of  those 

2 1  discussions  would  be  with  the  assistant  United  States 

22  Attorney  assigned  to  the  case,  rather  than  going 
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1  through  counsel  to  the  Inspector  General. 

2  If  there  were  a  question  that  they  had 

3  about  evidence  or  things  like  that,  yes,  I  think  that 

4  would  be  an  appropriate  issue  to  be  discussed  with 

5  the  counsel  to  the  Inspector  General. 

6  Q      But  you  don't  have  an  assistant  United 

7  States  Attorney  assigned  to  a  case  until  after  there 

8  has  been  a  criminal  referral,  do  you? 

9  A      Generally  we  take  cases  fairly  early. 

10  Because  we  have  a  very  small  investigative  work 

1 1  force,  we  can't  afford  to  spend  six  months  working  on 

12  a  case  and  then  find  out  no  one  is  interested  in 

1 3  prosecuting,  so  we  take  cases  very  early,  to  make 

14  sure  there  is  an  interest  before  we  invest  a  lot  of 

15  time. 

16  Q      When  you  say  you  take  cases  early  ~ 

17  A      We  go  to  the  U.S.  Attorney's  Office  a  lot 

1 8  earlier  than  other  places  I  have  worked  because  of 

19  our  manpower. 

20  Q      But  it  would  be  fair  to  say  that  you 

21  investigate  cases  before  any  assistant  United  States 

22  Attorney  is  involved? 
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1  A      Yes,  yes.   We  do  some  investigation, 

2  absolutely. 

3  Q      And  in  those  instances  you  might  require 

4  guidance  with  respect  to  legal  matters? 

5  A      That's  possible,  yes. 

6  Q      And  the  logical  person  to  whom  you  would 

7  direct  those  inquiries  would  be  the  counsel  to  the 

8  Inspector  General? 

9  A      That's  correct. 

10  Q      In  such  a  situation,  would  it  be 

1 1  appropriate  for  the  counsel  to  the  Inspector  General 

12  to  provide  suggested  questions? 

13  A      Yes,  depending  on  the  situation. 

14  MR.  O'CALLAGHAN:    Suggested  questions  for 

15  what? 

16  MR.  PORTNOY:    For  witnesses. 

17  THE  WITNESS:   Yes. 

18  BY  MR.  PORTNOY: 

19  Q      I  believe  you  stated  earlier  you  viewed  it 

20  inappropriate  for  Ms.  Kemer  to  be  suggesting 

21  questions  for  witnesses  in  connection  with  the 

22  investigation  and  the  discussion  here? 


1  A      No,  I  didn't  say  that  at  all.   I  said  that 

2  I  welcomed  any  questions,  but  my  concern  was  that  I 

3  needed  them  earlier  than  the  morning  that  the 

4  interview  was  scheduled. 

5  Q      Let  me  pursue  that  a  bit  because  I 

6  apparently  misunderstood.   Would  it  then  be  your 

7  judgment  that  it  was  appropriate  for  Ms.  Kemer  to 

8  suggest  questions  to  your  investigators? 
A      Yes.   I  did  not  have  a  problem  with  her 

suggesting  questions. 

Q      Did  you  ever  review  the  questions  that  she 
suggested? 

A      Generally,  no.    Other  than  glancing  or 
pulling  them  off  the  fax  machine,  but,  no,  generally, 
when  I  got  the  questions,  I  gave  them  to  the 
investigators,  and  said  include  these,  take  a  look  at 
them,  et  cetera,  which  they  did.    But  did  I 
personally  read  them?  No. 

Q      Did  you  ever  come  to  a  conclusion  that 
Ms.  Kemer' s  questions  would  in  any  way  skew  the 
results  of  your  investigation? 

A      No,  I  did  not. 
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1  Q      Was  there  any  indication  that  her  questions 

2  were  intended  to  conceal  information? 

3  A      Not  to  my  knowledge. 

4  Q      Would  it  be  fair  to  say  that,  to  the  best 

5  of  your  knowledge,  her  questions  were  a  good  faith 

6  attempt  to  assist  the  investigation? 

7  A      Yes. 

8  Q      Did  any  of  your  investigators  ever  express 

9  a  different  sentiment? 

10  A      Nope.   Not  to  me  they  didn't. 

1 1  Q      Are  you  aware  that  they  ever  expressed  a 

12  different  sentiment  to  anybody? 

13  A      No,  I  am  not. 

14  Q      So,  with  the  exception  of  the  involvement 

15  or  potential  involvement  of  officials  of  the  Office 

16  of  General  Counsel,  is  there  anything  about  the  way 

17  Francine  Kemer  conducted  herself  with  respect  to 

1 8  your  investigation  that  you  viewed  as  not  properly 

19  her  role? 

20  A      Yes,  I  think  the  role  involving  the 

21  transcripts.   I  am  not  really  sure  where  and  when 

22  transcripts  were  distributed.   And  I  think  the  other 


1  main  question  was  the  list  of  witnesses,  if  that  was 

2  being  shared  with  people,  which  came  up  during  the 

3  investigation,  and  whether  ~ 

4  Q      Let  me  stop  you  for  a  second. 

5  A      Certainly. 

6  Q      Do  you  have  any  ~  I  believe  you  said 

7  earlier  that  one  of  Ms.  Kemer' s  responsibilities  ~ 

8  A      Right. 

9  Q      ~  was  to  coordinate  witnesses. 

10  A      That's  correct. 

11  Q      In  connection  with  the  performance  of  that 

12  responsibility,  wouldn't  Ms.  Kemer  have  been 

13  required  to  transmit  to  people  outside  your  office 

14  the  identity  of  potential  witnesses? 

15  A      She  would  not  be  required  to  tell  all  the 

16  witnesses  who  else  was  being  interviewed  and  when. 

17  And  the  feedback  that  we  got  was  that  the  list  of 

1 8  potential  witnesses  was  distributed  and  that  was  my 

19  concern. 

20  Q      Do  you  know  to  whom  that  was  distributed? 

2 1  A      Office  of  General  Counsel  employees,  to  the 

22  best  of  my  knowledge.   And  that  was  a  concern,  and 
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1  the  other  concern  being  the  briefings,  when 

2  Mr.  Bowman  made  the  reference  to  he  had  not  been 

3  briefed  therefore  he  could  not  be  interviewed,  that 

4  was  very  much  a  concern  to  me. 

5  If  the  interviews  that  Francine  was  setting 

6  up  of  the  people  was  not  when  they  would  be 

7  available,  but  was  taking  into  consideration  when 

8  they  could  be  briefed  and  then  be  available,  that  was 
very  much  a  concern  to  me. 

Q      But,  do  you  have  any  evidence  or  any  reason 
to  believe  that  Ms.  Kemer  was  concerned  with  when 
people  would  be  briefed? 

MR.  O'CALLAGHAN:    See,  it  sounds  like  a 
double  question. 

MR.  PORTNOY:    Let  me  go  back  and  state  it 
again. 

BY  MR.  PORTNOY: 

Q      You  indicated  that  Mr.  Bowman's  reluctance 
to  be  interviewed  until  he  was  briefed  caused  you 
concern? 

A      Yes,  it  did. 

Q      Do  you  have  any  reason  to  believe  that  he 
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anticipated  being  briefed  by  Francine  Kemer? 

A      No. 

Q      Do  you  have  any  reason  to  believe  that 
Francine  Kemer  advised  him  to  be  briefed? 

A      That  she  personally  advised  him?  No,  I 
don't. 

Q      Do  you  have  any  reason  to  believe  that 
Francine  Kemer  ever  personally  spoke  with  Mr.  Bowman 
with  respect  to  his  interview? 

A      No,  I  don't. 

Q      So,  would  its  ~  strike  that. 

MR.  O'CALLAGHAN:    Can  we  go  off  the  record 
for  just  a  second. 

(Discussion  off  the  record.) 
BY  MR.  PORTNOY: 

Q      Sir,  do  you  have  any  understanding  at  all 
of  the  source  of  Mr.  Bowman's  concems? 

A      All  I  can  state  for  sure  is  that  we  were 
advising  Francine  Kemer  who  we  wanted  to  interview. 
And  between  that  information  and  the  interviews 
themselves,  we  subsequently  found  out  that  briefings 
were  being  ~  were  being  held,  that  people  were 
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1  reviewing  documents  before  they  were  interviewed  by 

2  us.   What  happened  in  between,  I  can't  say. 

3  However,  all  the  people  involved  worked  for 

4  the  Office  of  General  Counsel  for  Treasury 

5  Department,  and  that  was  my  concern. 

6  Q      Was  it  part  of  Ms.  Kemer's  job  to  contact 

7  the  Office  of  General  Counsel  and  arrange  for  the 

8  appearance  of  witnesses? 

9  A      Yes. 

10  Q      Do  you  have  any  reason  to  believe  that  her 

1 1  contact  with  the  Office  of  General  Counsel  with 

12  respect  to  the  scheduling  of  witnesses  entailed  any 

13  kind  of  substantive  discussion  as  to  what  the 

14  witnesses  might  be  expected  to  testify  about? 

15  A      I  don't  know  the  answer  to  that,  and  that 

16  was  one  of  my  concerns.  If  there  were  briefings 

17  being  done,  I  didn't  know  what  else  was  being 

18  relayed,  and  that  was  a  concern. 

19  Q      Sir,  did  you  discuss  with  anyone  your 

20  appearance  here  today,  before  today? 

21  A      Discuss  with  anyone  -- 

22  Q      Yes^ 
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1  A      --  the  fact  I  was  going  to  testify  today? 

2  Q      Yes. 

3  A      Yes. 

4  Q      With  whom,  sir? 

5  A      With  the  two  investigators,  Fred  Coco  and 

6  Dan  O'Rourke. 

7  Q      Did  you  review  any  documents? 

8  A      Yes,  I  did. 

9  Q      What  did  you  review? 

10  A      I  reviewed  my  notes,  my  meeting  notes,  many 

1 1  of  which  were  referred  to  this  morning. 

12  Q      Why  did  you  meet  with  your  investigators? 

13  A      We  didn't  really  meet.   We  talked  --  one  of 

14  them  still  is  in  the  office  next  to  me  ~  talked 

15  about  refreshing  my  memory  about  how  we  got  started. 

16  This  was  a  year  plus  ago,  a  lot  has 

17  happened  in  between.  Trying  to  refresh  my  memory  of 

18  everything  that  transpired. 

19  Q      And  why  did  you  review  documents? 

20  A      To  refresh  my  memory. 

21  Q      In  what  way,  sir,  is  that  different  from  a 

22  witness  that  your  office  intends  to  investigate  or 
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depose  speaking  with  another  person  or  reviewing 
documents  prior  to  the  interview? 

A      It  is  not. 

Q      So  why  do  you  view  it  as  inappropriate  for 
those  witnesses  to  do  so  but  appropriate  for  you  to 
have  done  so? 

A      That's  a  good  question.   I  think  the 
inference  is  again  the  concern  with  the  reporting 
chain  involved,  and  if  there  was  additional 
information  that  was  provided  ~  in  other  words,  if 
it  was  just  a  matter  of  they're  going  to  interview 
you  on  this  date,  if  you  have  any  documents  you  might 
want  to  look  at  them  to  refresh  your  memory,  there  is 
no  problem  with  that. 

If  it  was  this  is  the  line  of  questioning 
that  they  are  going  to  take,  then  that's  very 
different.   My  concern  was  I  didn't  know  what  took 
place  in  those  conversations.   I  don't  know  if  it  was 
A  or  if  it  was  B.    That's  my  concern  and  that's  the 
difference. 

Q      You  don't  have  any  basis  to  believe  that 

witnesses  were  given  substantive  information,  do  you? 
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A      I  don't  have  anything  ~  no. 

Q      Just  a  suspicion? 

A      Just  a  concern. 

Q      A  concern? 

A      Yes,  sir. 

Q      Wouldn't  even  say  it  rises  to  the  level  of 
a  suspicion? 

A      No. 

MR.  O'CALLAGHAN:    I  am  going  to  ask,  just 
for  clarity,  if  there  is  a  difference  between  concern 
and  suspicion  and  what  it  is. 

You  clarified  levels  and  I  don't  know  if 
that's  appropriate  or  not.    If  it  is,  let's  find  out 
but  I  would  like  to  have  that  clarified. 
BY  MR.  PORTNOY: 

Q      Okay,  let's  ~  I  am  not  sure  that  words  of 
common  usage  actually  require  any  further 
clarification,  but  would  it  be  fair  to  say  that  your 
concern  is  a  generalized  one  based  on  Ms.  Kemer's 
formal  position? 

A      Yes. 

Q      And  that  it  is  not  a  specific  concern  based 


2050 


1  upon  any  actual  information  in  her  possession? 

2  A      That's  correct. 

3  Q      Just  to  clarify,  sir,  I  believe  in  this 

4  morning's  discussion  you  stated  that  you  did  not 

5  think  anyone  should  be  briefed  before  speaking  with 

6  your  office.   Do  you  recall  making  that  statement? 

7  A      Briefed  ~  you  would  have  to  give  me  the 

8  context.  No,  I  don't. 

9  Q      That's  precisely  what  I'm  hoping  that  we 

10  can  discuss  for  a  moment. 

11  A      Okay. 

12  Q      I  believe  you  just  now  testified  that  it 

13  would  be  appropriate  for  potential  witnesses  to  speak 

14  with  each  other  to  refresh  their  recollection? 

15  A      If  they  were  both  going  to  be  interviewed, 

16  to  discuss  their  testimony,  then  I  would  say  no. 

17  Q      So  it  would  be  inappropriate  for  a  person 

18  who  was  expecting  to  be  interviewed  to  discuss  his 

19  testimony  with  someone  else? 

20  A      If  it  was  going  to  taint  their  testimony,  1 

21  would  say  yes.   Just  to  refresh  the  memory,  I  would 

22  say  no. . 
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1  Q      How  would  you  draw  that  distinction? 

2  A      If  it  is  a  matter  of  reviewing  documents  or 

3  your  own  notes  from  that  time,  then  I  think  it  is 

4  appropriate. 

5  If  you  are  talking  about  reviewing  someone 

6  else's  notes  from  that  time,  then  I  think  that's  a 

7  little  different,  if  they  might  be  a  wittiess  also. 

8  Q      What  about  speaking  with  other  people  who 

9  might  have  been  involved  in  the  events  in  question? 

10  A      That  depends.   It  may  be  appropriate  and  it 

1 1  may  not  be  appropriate. 

12  If  you  were  at  a  meeting  together,  and  you 

13  were  talking  about  it,  then  that's  fine;  but  if  one 

14  was  at  a  meeting  and  one  wasn't,  to  talk  about  what 

15  happened  at  that  meeting,  then  maybe  that  wouldn't  be 

16  appropriate. 

17  Q      Did  you  confer  with  counsel  prior  to  this 

1 8  deposition? 

19  A      Yes,  I  did. 

20  Q      And  I  don't  want  to  inquire  into  the 

21  substance  of  your  discussion  with  counsel,  but  would 

22  it  be  fair  to  say  that  your  counsel  gave  you  some 
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general  information  about  what  was  likely  to  occur 
today? 

A      General  information,  as  far  as  scope  and 
things,  yes.   Very  general  information. 

Q      Could  your  conversation  with  counsel  fairly 
be  described  as  having  been  briefed? 

A      That's  ~  that's  -  that's  terminology. 
Someone  might  say  that,  yes. 

Q      So  it  is  conceivable  that  Mr.  Bowman  meant 
he  hadn't  had  an  opportunity  to  speak  with  counsel 
yet? 

A      Did  he  need  to  speak  to  counsel  before  he 
agreed  to  the  interview  by  us?   I  don't  ~  yes, 
that's  a  matter  of  interpretation. 

Q      But  when  Mr.  Bowman  said  he  hadn't  been 
briefed  yet,  it  doesn't  necessarily  mean  that  he 
anticipated  some  sort  of  substantive  instructions? 

A  Well,  that  was  my  concern.  I  didn't  know 
what  kind  of  briefing  he  was  talking  about.  That's 
exactly  my  concern. 

Q      Okay,  but  again  we  are  talking  about  a 

concern  based  upon  your  years  of  experience  as  an 
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investigator?   If  you  could  answer  out  loud,  sir. 

A      Yes,  that's  correct. 

Q      But  we  are  not  talking  about  a  concern 
based  upon  specific  information  of  any  kind? 

A      That's  correct. 

Q      This  investigation  was  not  usual,  was  it, 
sir? 

A      No,  it  was  not. 

Q      It  encompassed  a  great  deal  of  information? 

A      Yes. 

Q      Fairly  wide  range  of  activities? 

A      Yes. 

MR.  O'CALLAGHAN:    Do  you  mean  "wide  range 
of  activities"  in  the  investigation  or  in  the 
underlying  activities  that  were  being  looked  at? 
BY  MR.  PORTNOY: 

Q      You  investigated  a  wide  range  of 
activities? 

A      Yes. 

Q      Are  you  proud  of  the  results  of  your 
investigation? 

A      Yes,  I  am. 
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1  Q      Did  you  consider  the  investigation  to  have 

2  been  thorough? 

3  A      Yes. 

4  Q      Complete? 

5  A      Yes. 

6  Q      Accurate? 

7  A      Yes. 

8  Q      Professional? 

9  A      Yes. 

10  Q      Do  you  have  any  reason  to  believe  that  the 

1 1  results  of  your  investigation  were  tainted  in  any  way 

12  by  anything  that  occurred  during  the  course  of  the 

13  investigation? 

14  A      Of  our  actual  investigation,  no. 

15  Q      Is  there  any  further  investigating  you 

16  would  have  done  if  you'd  had  a  little  more  time? 

17  A      No. 

18  Q      Is  there  anyone  else  you  would  have  spoken 

19  with? 

20  A      No.    We  had  access  to  all  the  witnesses 

21  that  we  deemed  necessary.  No  one  restricted  us  on 

22  witnesses,  whether  it  be  the  White  House,  Treasury, 
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1  RTC.   Everyone  we  felt  we  had  to  interview  was  made 

2  available  to  us. 

3  Q      Did  you  receive  access  to  all  the  documents 

4  that  you  felt  you  needed  access  to? 

5  A      Yes,  we  did. 

6  Q      No  one  tried  to  impede  your  access  to 

7  documents? 

8  A      No,  they  did  not. 

9  Q      Did  anyone  try  to  limit  the  subject  matter 

10  of  your  investigation? 

1 1  A      Only  to  the  extent  as  we  discussed  earlier, 

12  about  --  again,  that  was  the  difference  between  RTC 

13  and  us,  I  guess,  about  how  far  that  information  went, 

14  and  that  was  not  --  I  think  Treasury  IG  agreed,  we 

15  disagreed  with  RTC  IG,  but  as  far  as  anyone  within 

16  the  Treasury  Inspector  General's  Office  limiting  us, 

17  no. 

18  Q      The  disagreement  as  to  scope  you  just 

19  mentioned  was  a  disagreement  between  your  office  and 

20  the  RTC  Inspector  General's  Office;  is  that  correct? 

21  A      That's  correct.   That's  correct. 

22  Q      No  one  from  outside  those  offices  tried  to 
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1  impose  limitations,  did  they? 

2  A      No,  they  did  not. 

3  Q      Describe  for  me  if  you  would,  sir,  the 

4  relationship  among  the  Treasury  Department,  the 

5  Office  of  Government  Ethics,  and  the  two  Inspector 

6  General's  Offices. 

7  A      I  think  that  we  met  early  on,  had  a  meeting 

8  at  the  Office  of  Government  Ethics  with  everyone 

9  represented  there.   And  we  all  agreed,  we  all  got  on 

10  the  same  page  regarding  what  we  were  looking  for  in 

1 1  this  investigation.   And  I  think  that  OGE  gave  us  the 

12  questions  that  they  needed  answered,  and  I  think  that 

1 3  the  report  that  we  did  answered  those  questions.   And 

14  to  that  respect,  I  don't  think  there  was  any  problems 

15  within  the  investigation,  of  the  two  offices  working 

16  together,  RTC  OIG  and  Treasury  OIG. 

17  Q      Would  it  be  fair  to  say  that  the  reason 

1 8  this  investigation  was  conducted  was  because 

19  Secretary  Bentsen  asked  OGE  to  perform  an  analysis? 

20  A      That's  correct. 

21  Q      And  OGE  required  the  assistance  of  the 

22  Inspectors  General  because  it  lacked  an  investigative 
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1  capacity? 

2  A      That's  correct. 

3  Q      So  would  it  be  fair  to  say  that  the 

4  sponsor,  if  you  would,  of  this  investigation  was 

5  Secretary  Bentsen? 

6  A      Yes. 

7  Q      And  that  Secretary  Bentsen  was  the  end  user 

8  of  the  product? 

9  A      Yes,  he  was. 

10  Q      Would  it  be  fair  then  to  say  that  the 

1 1  information  compiled  in  the  investigation  was 

12  Secretary  Bentsen' s  to  disseminate  as  he  saw 

13  appropriate? 

14  A      That's  more  of  a  legal  question. 

15  As  far  as  dissemination  of  information, 

16  that's  counsel's  area.   The  report  was  done  for  him, 

17  that  I  can  say,  yes.   Whether  that's  our  work 

18  product,  the  Inspector  General's  work  product  or  the 

19  Secretary's  work  product,  that  I  don't  know. 

20  Q      But  the  report  was  done  for  Secretary 

21  Bentsen? 

22  A      That's  correct. 
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1  Q      During  the  course  of  the  investigation, 

2  would  you  say  that  your  office  was  acting  on  behalf 

3  of  Secretary  Bentsen? 

4  A      We  were  doing  a  report  at  his  request.   I 

5  don't  know  how  else  to  say  that.    If  you  say  on 

6  behalf  of,  then  I  don't  know.    It  was  his  request 

7  that  we  do  the  investigation,  yes. 

8  Q      In  your  judgment,  would  you  have  conducted 

9  an  investigation  into  this  conduct  if  Secretary 

10  Bentsen  had  not  asked  you? 

1 1  A      Possibly,  because  of  the  letter  from 

12  Congressman  Wolf,  yes. 

13  Q      But  the  actual  precipitating  ~ 

14  A      The  Secretary  asked  for  it  before 

1 5  Congressman  Wolf  did. 

16  Q      Would  it  be  fair  to  say  that  when  the 

17  Secretary  asks  your  office  to  conduct  an 

18  investigation,  you  are  favorably  predisposed  to 

19  accede  to  that  request? 

20  A      Generally  speaking,  yes. 

21  Q      How  did  you  perceive  the  nature  of  your 

22  relationship  with  the  Office  of  Government  Ethics? 

^  '  2T0 

1  A      Very  similar  to  the  Secretary  in  this 

2  aspect,  that  they  were  the  --  when  you  talk  about  the 

3  product  being  done  for  the  Secretary,  the  information 

4  we  were  gathering  was  for  OGE  to  use  to  make  a 

5  decision,  so  it  kind  of  goes  up  the  line.   We  were 

6  gathering  the  facts  to  give  to  them,  so  that  they 

7  could  give  an  opinion  to  the  Secretary.  So,  an  end 

8  user. 

9  Q      Do  you  have  an  opinion  as  to  whether  the 

10  Office  of  Government  Ethics  could  have  released  these 

1 1  transcripts  if  it  so  chose? 

12  A      I  don't  have  an  opinion  either  way.   You 

13  mean  do  I  think  they  did? 

14  Q      No.   Do  you  think  that  it  would  have  been 

1 5  appropriate  for  them  to  do  so? 

16  A      During  the  investigation?  No.    I  think  I 

17  have  said  that  several  times  today,  that  it  was  my 

18  opinion  that  the  transcripts  should  not  be  released 

19  by  anyone  until  the  investigation  is  over  and  the 

20  report  had  been  finalized. 

21  Q      Have  you  ever  heard  that  ~  are  you 

22  familiar  with  the  name  Jane  Ley? 
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1  A      Yes,  I  am. 

2  Q      Who  is  Ms.  Ley? 

3  A      Ms.  Ley  is  the  attorney  from  the  Office  of 

4  Government  Ethics  who  was  our  main  contact,  who  was 

5  the  preparer  of  the  opinion,  I  guess  is  the  way  that 

6  I  can  put  it.    She  is  the  one  that  we  met  with  and 

7  the  one  that  we  gave  the  information  to  for  an 

8  opinion. 

9  MR.  O'CALLAGHAN:    Can  we  go  off  the  record 

10  for  a  second. 

1 1  (Discussion  off  the  record.) 

12  (The  reporter  read  the  record  as  requested.) 

13  BY  MR.  PORTNOY: 

14  Q      Are  you  aware  that  Ms.  Ley  had  periodic 

15  meetings  with  the  White  House  during  the  course  of 

16  your  investigation? 

17  A      I  don't  know  if  she  did  or  not. 

18  Q      Would  it  have  been  reasonable  for  the  White 

19  House  or  the  White  House  counsel's  office  to  assume 

20  that  Ms.  Ley  was  speaking  for  OGE  and  the  two 

21  Inspectors  Generals  Offices  when  she  spoke  to  him? 
22 MR.  O'CALLAGHAN:    With  regard  to  what? 
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1  MR.  PORTNOY:    As  a  general  proposition. 

2  THE  WITNESS:   You  want  my  opinion  about 

3  that?   I  think  the  Inspector  Generals  can  speak  for 

4  themselves.   I  don't  think  that  OGE  would  be  speaking 

5  for  us. 

6  BY  MR.  PORTNOY: 

7  Q      In  connection  with  the  investigation? 

8  A      I  would  think  it  was  given  to  us  to 

9  investigate,  and  when  we  gave  our  product  to  OGE,  it 

10  wasn't  our  job  to  issue  an  opinion.    So  during  the 

1 1  interim,  until  they  got  the  report  from  us,  my 

12  opinion  would  be,  no,  it  would  not  be  appropriate  for 

13  her  to  speak  to  the  White  House  on  our  behalf 

14  Q      Would  it  be  reasonable  for  the  White  House 

15  to  assume  that  Ms.  Ley  was  speaking  on  behalf  of  all 

16  the  participants  in  the  investigation? 

17  A      I  can't  answer  that. 

18  Q      Have  you  ever  heard  before  that  Ms.  Ley 

19  advised  Ms.  Sherboume  that  she  should  procure  annual 

20  review  of  the  transcripts  of  White  House  witnesses? 

21  A      No,  I  have  never  heard  that  before. 

22  Q      Would  you  be  surprised  to  hear  that? 
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1  A      Yes,  I  would  be  surprised  to  hear  that. 

2  Q      Assuming  that  to  be  true  ~ 

3  MR.  O'CALLAGHAN:    You  are  assuming  that 

4  characterization  to  be  true  that  she  told  them  to 

5  procure  and  also  to  review  —  procure  from  I  don't 

6  know  where  and  also  to  review. 

7  BY  MR.  PORTNOY: 

8  Q      Assuming  that  Ms.  Ley  in  fact  advised 

9  Ms.  Sherboume  ~ 

10  NOl.  r  CALLAGHAN:    Be  careful. 

11  BY  MR.  PORTNOY: 

12  Q      —or  another  representative  of  the  White 

13  House  counsel's  office  to  review  deposition 

14  transcripts  from  your  investigation  prior  to  the 

15  completion  of  your  investigation,  in  your  opinion, 

16  would  it  be  reasonable  for  the  White  House  to  assume, 

17  that  Ms.  Ley  was  speaking  for  the  three  offices 

18  involved  in  the  investigation? 

19  MR.  O'CALLAGHAN:   Jim,  I  am  not  trying  to 

20  be  a  pain  but  to  be  fair  to  the  witness,  if  you  put 

21  in  a  time  frame  when  you  are  saying  in  fact  this  may 

22  have  happened,  it  puts  it  in  perspective.  You  know, 
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1  before  or  after  the  investigation,  during  the 

2  investigation. 

3  MR.  PORTNOY:    1  said  during. 

4  THE  WITNESS:    I  think  he  said  during. 

5  MR.  O'CALLAGHAN:    1  apologize. 

6  THE  WITNESS:    In  my  opinion,  no.    I 

7  understand  why  the  White  House  would  ask,  that's 

8  never  been  a  question.   But  again,  I  don't  ~  1  can't 

9  speculate  what  Jane  Ley  said,  but  my  opinion  is  that 

10  they  still  shouldn't  get  it,  get  the  franscripts. 

1 1  BY  MR.  PORTNOY: 

12  Q      Would  it  be  reasonable  for  the  White  House 

13  to  believe  that  Francine  Kemer  was  speaking  for  your 

14  office? 

15  A      Yes. 

16  Q      Would  it  be  reasonable  for  the  White  House 

17  to  assume  that  Mr.  Cesca  is  speaking  for  your  office? 

18  A      Yes. 

19  Q      So,  if  either  Ms.  Kemer  or  Mr.  Cesca 

20  approved  of  the  White  House  receiving  transcripts,  it 

21  would  be  reasonable  for  the  White  House  to  assume 

22  that  that  constituted  approval  of  your  office? 
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1  A      Yes. 

2  Q      You  testified  earlier  that  you  became  aware 

3  contemporaneously  that  Secretary  Bentsen  was 

4  receiving  a  draft  of  your  report? 

5  A      I  was  told  that  we  were  going  to  give  him  a 

6  draft,  yes. 

7  Q      Were  you  told  when  he  actually  was  given  a 

8  draft? 
A      Yes.    I  handed  it  to  Bob  Cesca  after  I  had 

physically  brought  it  over  from  Rosslyn,  after  having 
it  signed  by  Jack  Adair  and  stamping  "draft"  on  it, 
and  giving  it  to  Bob  Cesca  to  sign.   And  as  1  said, 
he  took  one  upstairs  and  1  physically  took  the  other 
one  to  OGE,  so  I  very  vividly  remember  that,  yes. 

Q      You  could  probably  highlight  the  time  and 
place.  Please  answer  out  loud. 

I'm  sorry.    I  know  in  regular  conversation 
we  frequently  nod  and  gesture  but  unfortunately  the 
franscript  won't  reflect  it. 

Do  you  have  any  evidence  that  the  draft 
report  or  the  exhibits  to  the  draft  report  were 
provided  to  any  witness  that  you  interviewed  prior  to 


1  their  being  interviewed? 

2  A      No. 

3  Q      Do  you  have  any  reason  to  believe  that  the 

4  draft  report  or  the  exhibits  to  the  draft  report  were 

5  provided  to  any  witness  that  you  interviewed  prior  to 

6  their  being  interviewed? 

7  A      No,  there  was  only  one  witness  interviewed 

8  after  the  issuance  of  the  draft  report. 
Q      Was  that  Mr.  Ludwig? 
A      That  was  Mr.  Ludwig. 

MR.  PORTNOY:    For  the  court  reporter, 
L-u-d-w-i-g. 

BY  MR.  PORTNOY: 

Q      Would  it  be  fair  then  to  say  that,  for  all 
practical  purposes,  your  investigation  was  virtually 
complete  at  the  time  that  Secretary  Bentsen  received 
the  draft  report? 

A      Yes. 

Q      Did  your  report  change  much  between  the 
draft  version  and  the  final  version? 

A      Substantively,  no.   As  far  as  wordsmithing, 
unfortunately,  yes.   I  guess  I  would  say  minor 
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1  changes  in,  you  know,  was  it  this  word  or  was  it  that 

2  word.    In  substance,  no. 

3  Q      Do  you  have  any  evidence  that  the  provision 

4  of  the  draft  report  to  Secretary  Bentsen  or  the 

5  exhibits  to  the  report  to  Secretary  Bentsen  had  any 

6  effect  whatsoever  on  the  final  content  of  your 

7  report? 

8  A      No. 

9  Q      Do  you  have  any  reason  to  believe  that  the 

10  provision  of  the  draft  report  or  the  exhibits  had  any 

1 1  effect  whatsoever  on  the  content  of  your  report? 

12  A      No.    On  the  final  report,  no. 

13  Q      I  believe  you  also  testified  earlier  that 

14  on  the  25th  of  July  you  learned  that  deposition 

15  transcripts  had  been  conveyed  to  the  White  House? 

16  A      That's  correct. 

17  Q      And  the  date  on  which  those  transcripts 

18  were  conveyed  was  the  23rd  of  July? 

19  A      On  Saturday  the  23rd,  that's  correct. 

20  Q      You  just  testified  that  on  the  22nd  of  July 

21  your  investigation  was  virtually  complete.   Would  it 

22  then  also  be  fair  to  say  that  your  investigation  was 
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1  virtually  complete  on  the  23rd  of  July? 

2  A      Yes,  that's  fair. 

3  Q      Do  you  have  any  reason  to  believe  that  the 

4  deposition  transcripts  that  were  provided  to  the 

5  White  House  were  used  to  prepare  any  witness  you 

6  interviewed  for  their  testimony  prior  to  their  having 

7  been  interviewed? 

8  A      No.    My  concern  was  pointing  out 

9  inconsistencies  for  testimony  in  front  of  the 

10  committees,  but  our  interviews  were  already  done  at 

1 1  that  point,  so  no,  that  did  not  affect  our 

12  interviews. 

13  Q      When  you  completed  your  draft  report  on  the 

14  22nd  of  July,  you  contemplated  that  the  depositions 

15  would  be  attachments  to  your  report? 

16  A      Yes. 

17  Q      At  that  time,  was  it  your  understanding 

18  that  your  report  would  be  made  public? 

19  A      It  was  not  my  understanding.   I  believe 

20  that  came  up  in  discussion  later,  when  the  report  was 

21  being  finalized.   When  we  initially  did  the  report, 

22  no,  there  was  no  discussion  about  whether  it  would  be 
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1  made  public  or  not. 

2  Q      When  did  you  first  learn  that  the  report 

3  was  going  to  be  made  public? 

4  A      Somewhere  between  the  draft  and  the  final, 

5  so  between  July  22nd  and  July  29th. 

6  Q      Did  you  object  to  the  report  being  made 

7  public? 

8  A      After  it  was  completed,  no. 
Q      In  retrospect,  do  you  have  any  objection  to 

the  report  having  been  made  public? 

A      Other  than  the  inft)rmation  that  needed  to 
be  redacted  that  was  RTC's  concern,  no. 

Q      So  it  was  appropriate  for  the  report  and 
the  depositions  to  be  made  public  by  Secretary 
Bentsen? 

A      In  my  opinion,  yes. 

Q      And  that  occurred  on  the  30th  of  July? 

A      Yes. 

MR.  O'CALLAGHAN:    You  are  saying  with 
redactions? 

THE  WITNESS:    Yes,  with  the  appropriate 
redactionings  of  RTC  information,  yes. 
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1  BY  MR.  PORTNOY: 

2  Q      At  the  time  you  completed  your  draft 

3  report,  had  there  been  any  discussion  of  redaction  at 

4  all? 

5  A      In  the  draft  report,  no. 

6  Q      So  the  issue  of  redaction  hadn't  arisen? 

7  A      That's  correct. 

8  Q      You  testified  that,  in  your  view,  it  was 
appropriate  for  the  report  and  the  exhibits  to  be 
made  public  on  the  30th  of  July,  when  Secretary 
Bentsen  did  so? 

A      Yes. 

Q      And  you've  testified  that  you  objected  to 
the  release  of  the  depositions  and  the  draft  report  a 
week  earlier? 

A      Yes.   Because  of  ~  well,  when  I  say  the 
report  being  released,  other  than  transcripts  to  be 
used  for  people  that  had  to  testify  in  front  of  the 
House  committee  and  the  Senate  committee,  that  was 
the  concern  that  I  had  all  along.   And  I  don't  know 
the  dates  of  when  everyone  testified,  but  that  was  my 
concern  about  releasing  it,  was  if,  again,  people 
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1  could  read  what  everyone  else  had  said,  and  whether 

2  that  would  alter  their  testimony. 

3  Q      Do  you  have  any  reason  to  believe  that 

4  anyone  before  the  Congress  altered  their  testimony 

5  based  upon  having  read  either  the  depositions  or  your 

6  report? 

7  A      I  think  that,  in  the  testimony  of  it, 

8  Mr.  Altman,  he  indicated  that  he  had  gotten  copies  of 

9  all  of  our  interviews,  and  because  he  contradicted 

10  one  of  the  questions  that  was  asked  --  that  was  the 

1 1  first  I  knew  that  Treasury  people  had  been  given 

12  copies  of  the  transcripts  prior  to  the  completion  of 

13  the  report  --  and  that  was  a  concern  to  me,  because  I 

14  don't  know  whether  anyone  else  altered  their 

15  testimony  based  on  being  able  to  read  anyone  else's 

16  transcripts. 

17  Q      But,  to  state  that  in  the  affirmative, 

18  would  it  be  fair  to  say  that  you  have  no  evidence 

19  that  anyone  altered  their  testimony  based  upon  access 

20  to  the  report  of  the  transcript? 

21  A      That's  correct. 

22  MR.  O'CALLAGHAN:    Other  than  Mr.  Altman's 
'  222" 

1  comments. 

2  MR.  PORTNOY:    I  don't  believe  the  witness 

3  testified  Mr.  Altman  altered  his  testimony. 

4  THE  WITNESS:   Right,  what  Jim  said  is 

5  correct.  That's  when  I  found  out  he  had  seen  other 

6  transcripts  but  1  don't  know  that  that  affected  his 

7  testimony. 

8  BY  MR.  PORTNOY: 

9  Q      You  stated  repeatedly,  sir,  that  you  were 

10  concerned  that  witnesses  might  essentially  share 

1 1  testimony  prior  to  appearing  before  the  Congress? 

12  A      Yes. 

13  Q      What's  your  basis  for  objecting  to 

14  witnesses  comparing  testimony  prior  to  their 

1 5  appearance  before  Congress? 

16  A      1  think  in  general  --  1  have  been  in  the 

17  investigative  business  a  long  time,  and  1  think 

18  witnesses  should  be  testifying  to  information  they 

19  have  rather  than  information  that  another  witness 

20  has.   And  that's  the  concern.   Reviewing  their  own 

21  documents  is  one  thing,  reviewing  someone  else's 

22  testimony  and  knowing  what  they  are  going  to  testify 
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1  to  can  certainly  affect  the  testimony  of  the  witness, 

2  and  that  was  my  concern. 

3  Q      There  is  no  prohibition  against  witnesses 

4  speaking  with  each  other  before  testifying  before 

5  Congress,  is  there? 

6  A      Absolutely. 

7  Q      And  there  is  no  prohibition  against 

8  witnesses  reviewing  documents,  in  either  their  own 

9  files  or  their  agency's  files,  before  testifying? 

10  A      No  --  that's  correct. 

11  Q      So  there  is  no  way  to  keep  witnesses 

12  hermetically  sealed  from  each  other  prior  to  their 

13  testimony,  is  there? 

14  A      That's  correct. 

15  Q      At  most  this  would  be  an  incremental 

16  concern,  would  it  not? 

17  A      Define  "incremental  concern." 

18  Q      Well,  it  is  not  as  though  witnesses' 

19  recollections  were  completely  pure  ever. 

20  A      1  guess  that's  true. 

21  Q      So  the  issue  is  whether  a  witness  had 

22  slightly  more  exposure  to  the  testimony  or  the 


1  potential  testimony  of  another  person? 

2  A      The  issue  is  whether  a  witness's  testimony 

3  was  altered  by  seeing  someone  else's  testimony. 

4  That's  the  best  way  1  can  put  it. 

5  Q      Why  were  you  concerned? 

6  A      Why  was  I  concerned? 

7  Q      Why  were  you  concerned  ~ 

8  A      Because  it  was  a  —  I'm  sorry. 

9  Q      ~  whether  witnesses  shared  testimony  or 

10  otherwise  reviewed  the  testimony  of  third  parties 

1 1  prior  to  testifying  before  Congress? 

12  A      Because  I  believe  the  process  should  not  be 

13  tainted,  and  1  think  whether  it  be  a  court  of  law  or 

14  a  hearing  in  front  of  a  committee,  that  people  should 

15  testify  to  what  they  know,  and  not  be  influenced  by 

16  someone  else's  testimony. 

17  Q      But  it  is  not  your  responsibility,  is  it, 

18  sir,  to  concern  yourself  with  the  testimony  presented 

19  before  Congress? 

20  A      1  am  concerned  with  how  a  product  that  my 

2 1  office  put  together,  that  I  was  responsible  for,  was 

22  used,  and  if  that  product  was  used  for  some  purpose 
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1  other  than  what  it  was  intended,  yes,  I  am  concerned, 

2  because  that  reflects  on  me. 

3  Q      Did  anyone  from  the  Congress  in  any  way 

4  every  contact  you  and  ask  you  to  prevent  witnesses 

5  from  reviewing  each  other's  testimony? 

6  A      No,  they  did  not. 

7  Q      This  was  a  responsibility  you  took  upon 

8  yourself? 

9  A      That's  correct. 

10  Q      Have  you  ever  testified  before  Congress, 

11  sir? 

12  A      Yes,  I  have. 

13  Q      And  did  you  prepare  for  your  testimony? 

14  A      Yes,  I  did. 

15  Q      Did  you  review  materials? 

16  A      Yes,  I  did. 

17  Q      Did  you  meet  with  other  people? 

18  A      Yes. 

19  Q      Did  you  view  that  ~ 

20  A      When  appropriate. 

2 1  Q      Did  you  view  that  as  part  of  your 

22  obligation  to  provide  Congress  with  fall  and  accurate 
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1  information? 

2  A      Yes,  I  did. 

3  Q      Was  there  any  information  that  you  chose 

4  not  to  review?  In  other  words,  was  there  any 

5  information  you  considered  pertinent  to  your 

6  testimony  before  Congress  that  you  chose  not  to 

7  review  so  as  to  maintain  the  purity  of  your 

8  testimony? 

9  A      Not  in  my  experience,  no.   Not  for  the 

10  hearings  that  I  attended  and  spoke  at,  no. 

11  MR.  O'CALLAGHAN:    Does  that  include 

12  appropriate  and  inappropriate  information  or  any 

13  information  at  all?  Because  that  kind  of  leaves  it 

14  open-ended.   It  is  an  open-ended  question. 

15  MR.  PORTNOY:    Beyond  your  ~ 

16  MR.  O'CALLAGHAN:    You  asked  if  there  was 

17  any  information  available  that  would  have  helped  him 

18  he  didn't  avail  himself  of  and  he  said  no.    I  just 

19  wanted  to  be  sure  you  were  referring  to  information 

20  that's  appropriate  for  him  to  look  at  or 

21  inappropriate,  and  if  those  are  distinctions. 

22  BY  MR.  PORTNOY: 
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1  Q      Information  of  any  kind. 

2  A      Every  time  I've  testified  before  Congress, 

3  I've  testified  as  a  representative  of  my  agency,  and 

4  not,  as  such,  as  an  individual.   I  don't  know  if  that 

5  clarifies  the  question  or  not. 

6  Q      Just  to  be  perfectly  clear,  sir,  you 

7  testified  earlier  that  the  transcripts,  at  least  in 

8  their  unredacted  form,  contain  confidential 

9  mformation? 

10  A      Yes. 

1 1  Q      And  that  confidential  information  pertained 

12  to  criminal  referrals? 

13  A      On  Madison  Guaranty  Savings  &  Loan,  yes. 

14  Q      Do  you  have  any  evidence  that  that 

15  confidential  information  has  been  used  improperly  by 

16  anyone? 

17  A     No,  I  don't. 

18  Q      Do  you  have  any  evidence  that  that 

19  confidential  information  has  been  transmitted  or 

20  communicated  to  anyone  who  might  be  a  subject  of  the 

21  investigation? 

22  A      No,  I  don't.  
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1  Q      So  do  you  have  any  evidence  that  there  was 

2  any  substantive  harm  done  by  the  release  of  that 

3  information? 

4  A      No,  I  don't. 

5  Q      Did  you  discuss  with  your  investigators 

6  whether  to  ask  witnesses  to  maintain  confidentiality? 

7  A      There  was  a  discussion  we  had,  I  think,  in 

8  the  whole  group,  not  just  with  my  investigators.  I 

9  believe  that  discussion  was  with  Clark  Blight  and  the 

10  RTC  investigators  also. 

1 1  Q      And  what  did  you  conclude? 

12  A      I  believe  that  we  decided  to  ask  the 

13  witnesses  to  do  that,  realizing  that  we  could  not 

14  require  them,  we  obviously  weren't  a  grand  jury  or 

15  anything  like  that,  but  I  believe  we  decided  to  ask 

16  the  witnesses,  realizing  that  they  were  under  no 

17  obligation. 

18  Q      Were  there  also  discussions  as  to  whether 

19  witnesses  should  be  provided  with  their  deposition 

20  transcripts  to  review  them  for  accuracy? 

21  A      It  was  agreed  that  they  would  be. 

22  Q      Did  you  support  that  decision? 
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1  A      Yes,  I  did. 

2  Q      So  would  it  be  fair  to  say  that  witnesses 

3  were  provided  copies  of  their  deposition  transcripts, 

4  even  though  you  understood  that  there  was  no 

5  guarantees  that  they  would  necessarily  be  kept 

6  confidential? 

7  A      Yes. 

8  Q      And  that  witnesses  had  the  privilege,  if 

9  they  so  chose,  to  share  their  transcripts  with  other? 

10  A      That's  the  price  you  have  to  pay,  yes. 

1 1  MR.  O'CALLAGHAN:    I  object  to  the  word 

12  "privilege."  He  said  they  had  the  privilege  to  show 

13  them  whoever  they  wanted  to.    I  am  objecting  to  the 

14  word  "privilege."   If  you  can  rephrase  it. 

15  MR.  PORTNOY:    I  think  your  objection  is  on 

16  the  record  and  let  it  go. 

17  BY  MR.  PORTNOY: 

18  Q      You  testified  in  your  judgment  it  was 

19  contrary  to  proper  investigative  methodology  for 

20  transcripts  to  be  released? 

21  A      Yes.   Prior  to  the  completion  of  the 

22  report. 
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1  Q      Prior  to  the  completion  of  the  report? 

2  A      Yes. 

3  Q      Does  your  office  have  any  kind  of  formal 

4  policy  with  respect  to  the  release  of  interview  notes 

5  or  deposition  transcripts? 

6  A      At  that  point  we  did  not.    We  have  written 

7  a  special  agent  handbook  within  the  last  year  which 

8  has  addressed  some  of  those  things,  but  at  that  time 

9  we  did  not  have  a  policy. 

10  Q      I  am  afraid  it  gets  harder  and  harder  to 

1 1  find  references  in  these  documents. 

12  MR.  O'CALLAGHAN:    Tough  light,  too. 

13  BY  MR.  PORTNOY: 

14  Q      Sir,  I  ask  you  to  look  at  this  document, 

15  which  is  Bates  stamped  number  444,  and  I  draw  your 

16  attention  to  the  highlighted  portion  beginning 

17  "limiting."   And  I  ask  you  just  to  read  that  into 

18  the  record. 

19  A      "Limiting  scope  to  communications  between 

20  Treasury  and  the  White  House." 

2 1  Q      Are  these  your  meeting  notes  from  the  June 

22  22  staff  meeting? 
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1  A      Yes,  they  are. 

2  Q      I  just  wanted  to  clarify.   You  testified 

3  earlier  that,  in  fact,  this  phrase  did  not  reflect  a 

4  limitation  on  your  investigation  ~ 

5  A      No. 

6  Q      ~  but  rather  a  broadening  of  your 

7  investigation? 

8  A      This  was  a  definition  of  our  investigation, 

9  that  our  scope  was  to  do  the  communications  between 

10  Treasury  and  the  White  House. 

1 1  Q      And  communications  was  a  broader  term  than, 

12  for  example,  contacts  or  ~ 

13  A      I  didn't  differentiate.  I  think  the 

14  question  ~  again,  the  initial  discussion  back  in 

15  March,  I  think  we  were  addressing  meetings,  and  when 

16  we  got  geared  up  to  go,  it  was  no,  not  just  meetings 

17  but  any  communications  meaning  telephone  contacts, 

18  faxes  back  and  forth.  E-mails,  et  cetera,  and  that's 

19  what  we  were  talking  about  with  communications. 

20  Q      So  would  it  be  fair  to  say  that  the  actual 

21  scope  of  the  investigation  was  broader  than  just 

22  addressing  meetings? 
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1  A      Yes. 

2  Q      You  testified,  sir,  that  you  had  concerns 

3  about  the  provision  of  a  draft  report  or  deposition 

4  transcripts  to  the  Office  of  General  Counsel  of  the 

5  Treasury  Department? 

6  A      Yes. 

7  Q      1  believe  you  also  testified  that 

8  Ms.  Kemer  stated  that  "they  had  given  their  word  the 

9  transaction  scripts  would  only  be  used  to  prepare 

10  Secretary  Bentsen  for  his  Congressional  testimony"? 

1 1  A      Yes,  I  did. 

12  Q      Shouldn't  it  be  they  were? 

13  A      No.   As  I  said  earlier,  I  think  the  ~  fi^om 

14  other  conversations,  to  the  best  of  my  knowledge,  her 

15  contact  was  Ken  Schmalzbach,  but  I  don't  know,  she 

16  did  not  say  Ken  Schmalzbach,  at  least  to  the  best  of 

17  my  knowledge.   Ken  Schmalzbach  assured  me  that  they 

18  would  only  be  used;  she  said  general  counsel's  office 

19  said  they  would  only  be  used,  and  1  didn't  pursue 

20  that  any  further. 

21  Q      Do  you  have  any  reason  to  believe  that  the 

22  Office  of  General  Counsel  made  any  other  use  of  the 
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1  transcripts  than  to  prepare  Secretary  Bentsen  for  his 

2  testimony? 

3  A      Yes,  I  believe  the  transcripts  were  turned 

4  over  to  certainly  Roger  Altman,  and  I  don't  know  how 

5  many  other  witnesses,  to  help  them  prepare  for  their 

6  testimony  before  the  House  committee  and  the  Senate 

7  committee. 

8  Q      Do  you  have  any  reason  to  believe  that  the 

9  Office  of  General  Counsel  made  any  use  of  the 

10  transcripts  other  than  to  prepare  Treasury  Department 

1 1  witnesses  for  Congressional  testimony? 

12  A      No. 

13  Q      In  your  view,  was  it  proper  or  improper  for 

14  Secretary  Bentsen  to  use  your  draft  report  and  the 

1 5  deposition  transcripts  to  prepare  for  his 

16  Congressional  testimony? 

17  A      I  think  it  was  proper  for  him  to  use  our 

1 8  draft  report  and  the  depositions  for  his  testimony, 

19  yes. 

20  Q      And  why  would  it  have  been  proper  for 

21  Secretary  Bentsen  to  use  those  materials  to  prepare 

22  for  his  testimony  but  improper  for  other  witnesses? 
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1  A      Because  the  Secretary  had  overall 

2  responsibility  for  the  department,  and  it  was  his  job 

3  to  —  and  our  job  for  him  was  to  find  out  exactly 

4  what  happened.   He  obviously  didn't  ioiow  about  40 

5  contacts,  whether  it  was  40  contacts  or  20  contacts 

6  or  anything  else.   So  for  him  to  be  able  to  testify 

7  before  Congress,  he  needed  to  have  that  information, 

8  and  that's  what  we  were  providing  for  him. 

9  So  to  have  that  information,  and  for  him 

10  personally  to  review  that,  was  appropriate.   For 

1 1  other  witnesses  whose  actions  were  accountable, 

12  that's  very  different,  for  them  to  have  access  to 

13  everyone  else's  transcripts,  because  they're 

14  accountable  for  their  individual  actions.   The 

1 5  Secretary  is  responsible  for  the  entire  department. 

1 6  Q      Did  any  of  the  communications  or  contacts 

17  you  investigated  involve  Secretary  Bentsen? 

18  A      No. 

19  Q      You  testified  earlier,  sir,  that  during  the 

20  planning  stages  of  your  investigation,  there  was  some 

21  uncertainty  as  to  whether  White  House  witnesses  would 

22  appear  for  sworn  depositions? 
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1  A      That's  correct. 

2  Q      Ultimately  were  there  any  White  House 

3  witnesses  who  declined  to  appear? 

4  A      No. 

5  Q      So  would  it  be  fair  to  characterize  that  as 

6  a  problem  that  never  really  materialized? 

7  A      It  was  a  problem  early  on,  but  I  think  it 

8  was  resolved. 

9  Q      Sir,  I  would  ask  you  to  look  at  a  document, 

10  Bates  number  448,  which  appears  to  be  your  notes  from 

11  June  30,  1994.   And  I  would  ask  you  to  look  at  the 

12  highlighted  portion. 

13  A      Okay. 

14  Q      Would  you  just  read  that  into  the  record  so 

15  that  our  fiiture  readers,  if  there  are  any,  will  have 

16  some  idea  what  we  are  talking  about? 

17  A      The  highlighted  section  says  "Jane 

1 8  Sherboume  ~  acting  as  investigator  doing  a  report 

19  for  OGE." 

20  Q      According  to  your  notes,  who  conveyed  that 

2 1  information? 

22  A      Francine  Kemer. 


1  Q      Did  Ms.  Kemer  say  that  Ms.  Sherboume  was 

2  doing  a  report  for  OGE? 

3  A      Yes,  what  I  wrote  down  is  what  she  told 

4  me. 

5  Q      Do  you  have  an  independent  recollection  of 

6  what  Ms.  Kemer  said? 

7  A      As  I  said,  she  told  me  and  that's  what  I 

8  wrote  down,  yes.   That's  my  best  recollection. 

9  Q      Could  she  have  said  that  Ms.  Sherboume  of 

10  the  White  House  counsel's  office  was  working  with 

1 1  OGE? 

12  A      That  is  not  what  she  said. 

13  Q      There  are  no  quotations  marks  on  your 

14  notes,  are  there,  sir? 

15  A      No. 

16  Q      Would  you  characterize  this  as 

17  paraphrasing? 

1 8  A      Yes,  it  is  paraphrasing,  but  there  is  a 

19  significant  difference  between  working  with  OGE  and 

20  doing  a  report  for  OGE.   And  I  remember  that 

21  conversation  well  because  Ms.  Kemer  used  the  term 

22  very  often,  about  if  the  White  House  had  an  inspector 
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1  general,  that's  what  Jane  Sherboume  would  be  acting 

2  as,  the  inspector  general;  that  was  her  constant 

3  reference  in  talking  about  these  interviews  and  how 

4  they  were  to  be  done,  et  cetera. 

5  Q      Did  Ms.  Kemer,  to  the  best  of  your 

6  recollection,  indicate  the  White  House  would  be 

7  preparing  a  formal  written  report? 

8  A      She  said  they  were  doing  a  report  for  OGE. 

9  And  that's  why  there  was  concern  about  our 

10  interviewing  the  witnesses  and  the  White  House 

1 1  interviewing  the  witnesses  at  the  same  time  that  this 

12  was  going  on.    The  Senate  Banking  Committee  was 

13  taking  deposition  from  these  witnesses,  also.   So 

14  that  was  a  lot  of  activity.   She  never  said  written 

1 5  reports.    She  said  they  were  doing  a  report. 

16  Q      Did  you  ever  discuss  with  anyone  at  the 

1 7  White  House  or  the  Office  of  Government  Ethics  the 

1 8  report  that  you  are  referring  to  in  your  notes? 

19  A      I  never  discussed  anything  about  anyone  at 

20  the  White  House,  and  as  far  as  the  Office  of 

21  Government  Ethics,  I  was  subsequently  told  by  Clark 

22  Blight  that  he  and  Pat  Black  had  a  meeting  with  OGE 


1  and  they  specifically  asked  if  OGE  had  asked  the 

2  White  House  for  a  report,  and  they  were  told  no. 

3  Q      Did  Ms.  Kemer  indicate  that  the  Office  of 

4  Government  Ethics  had  asked  the  White  House  for  a 

5  report? 

6  A      No.    Her  comment  was  that  Jane  Sherboume 

7  was  acting  as  an  investigator  and  doing  a  report  for 

8  OGE. 

9  Q      Would  it  be  consistent  with  your 

10  recollection  for  Ms.  Kemer  to  have  indicated  that 

1 1  the  White  House  was  doing  a  report  that  would  be 

12  submitted  to  OGE  for  analysis,  much  like  your  report 

13  was? 

14  A      That  was  the  implication,  yes. 

1 5  Q      Was  the  implication  that  Ms.  Sherboume  was 

1 6  somehow  an  agent  of  OGE  or  working  for  OGE? 

17  A      No.    The  implication  was  that  she  was  going 

18  to  do  a  report  on  the  White  House  people  for  OGE,  as 

19  I  said  earlier.  And  then  the  RTC  people,  Clark 

20  Blight  and  Pat  Black,  said  no,  that's  not  tme,  that 

2 1  OGE  had  not  been  told  they  were  getting  any  report 

22  from  Jane  Sherboume,  and  they  had  not  asked  for  any 
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1  report  from  Jane  Sherboume. 

2  Q      That's  not  necessarily  the  same  as  ~  I 

3  take  that  back. 

4  Do  you  have  any  reason  to  believe  that 

5  Ms.  Sherboume  was  in  any  way  misrepresenting  her 

6  actions? 

7  A      I  have  no  way  of  knowing,  because  I  never 

8  talked  to  Ms.  Sherboume.   My  concem  was  that 

9  Francine  Kemer  told  me  this  business  when  we  were 

10  discussing  access  to  our  interviews,  and  whether  the 

1 1  White  House  should  sit  in  on  our  interviews  with 

12  Treasury  and  RTC  people,  and  whether  they  should  get 

13  transcripts  of  those  interviews.   And  her  reasoning 

14  was  that  Jane  Sherboume  was  acting  as  an  inspector 

15  general  for  the  White  House,  and  therefore,  it  was 

16  proper  for  us  to  share,  and  1  disagreed  with  that. 

17  Q      You  stated  that  you  discussed  with 

18  Mr.  Blight  the  possibility  that  the  White  House  was 

19  preparing  some  kind  of  report. 

20  A      I  relayed  the  information  of  what  Francine 

21  Kemer  had  told  me  to  Mr.  Blight,  yes. 

22 Q      Why  did  you  bring  that  information  to 


1  Mr.  Blight's  attention? 

2  A      Because  this  was  a  joint  investigation,  and 

3  that  was  relevant  information. 

4  Q      Why  did  you  consider  that  to  be  relevant 

5  information? 

6  A      If  we  are  doing  this  report,  that  decision 

7  wasn't  mine  about  who  sat  in  on  interviews  and  who 

8  didn't  sit  in  on  interviews.   It  is  a  joint 

9  investigation;  it  is  a  joint  decision.   That's  why  I 

10  discussed  it  with  Clark  Blight. 

11  Q      So  the  subject  of  the  White  House  report 

12  arose  in  the  context  of  a  discussion  as  to  whether 

13  White  House  counsel  representatives  could  sit  in 

14  during  interviews  of  White  House  witnesses? 

15  A      The  whole  discussion  at  that  time  was  the 

16  interviews  of  the  White  House  witnesses,  how  they 

17  were  going  to  be  done,  under  what  conditions, 

1 8  et  cetera,  who  was  going  to  sit  in,  whether  they 

19  could  have  transcripts.   Yes,  it  was  that  whole  issue 

20  that  we  were  discussing  at  this  time. 

21  Q      You  didn't  have  a  separate  conversation 

22  about  whether  the  White  House  was  investigating  or 
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1  preparing  a  report? 

2  A      Separate  conversation  with  whom? 

3  Q      With  Mr.  Blight. 

4  A      1  had  a  lot  of  conversations  with 

5  Mr.  Blight.   Again,  to  make  sure  that  we  were  on  the 

6  same  page  because  we  were  doing  this  thing  together. 

7  Whether  it  was  a  separate,  just  a  one-time  issue,  no, 

8  I  don't  recall  that. 

9  Q      During  the  course  of  your  investigation, 

10  did  you  ever  learn  that  the  White  House  chief  of 

1 1  staff,  Mack  McLarty,  had  asked  Lloyd  Cutler  to 

12  conduct  an  investigation  of  White  House-Treasury 

13  contacts? 

14  A      During  the  course  of  our  ~  no,  1  did  not. 

15  Q      And  during  the  course  of  your 

16  investigation,  did  you  ever  learn  that  Mr.  Cutler  had 

17  asked  Ms.  Sherboume  to  conduct  an  investigation? 

18  A      1  don't  know  if  it  was  before  Mr.  Cutler 

19  testified  in  front  of  the  House  Banking  Committee  or 

20  not,  that  I  learned  that  they  were  looking  into  it, 

2 1  that  they  were  doing  a  review  of  the  White  House,  and 

22  again,  whether  that  was  for  Mr.  Cutler's  team,  or  for 
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1  some  other  purpose,  I  don't  recall  exactly  what  that 

2  was,  but  there  was  something  that  Mr.  Cutler  was 

3  doing,  yes. 

4  Q      When  Mr.  O'Callaghan  asked  you  if  you  could 

5  describe  the  structure  of  your  investigation,  you 

6  stated  that  the  information  revealed  in  the  course  of 

7  your  investigation,  and  I  quote  here,  "belonged  to 

8  both  your  office  and  the  RTC  Inspector  General's 

9  office."   What  did  you  mean  by  "belonged"? 

10  A      It  is  a  joint  investigation;  therefore  it 

1 1  was  a  joint  work  product  in  my  opinion. 

12  Q      Anything  ftirther? 

13  A      No. 

14  MR.  O'CALLAGHAN:    Can  we  take  a  quick 

15  break? 

16  MR.  PORTNOY:    Why  don't  we  go  off  the 

17  record. 

18  (Discussion  off  the  record.) 

19  BY  MR.  PORTNOY: 

20  Q      Mr.  Cottos,  1  am  handing  you  a  document 

21  which  is  Bates  stamped  numbers  916  through  919  and  it 

22  is  a  letter  that  I  believe  you  previously  identified 
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1  as  having  been  sent  from  Francine  Kemer  to  you  on 

2  the  21st  of  July? 

3  A      That's  correct. 

4  Q      1  believe  the  fax  line  shows  that  it  was 

5  delivered  at  about  12:30  in  the  morning  on  the  21st? 

6  A      That's  when  it  was  sent,  yes. 

7  Q      Excuse  me,  sent.   Which,  if  I  understand 

8  correctly,  would  indicate  that  it  was  sent 

9  essentially  the  night  of  the  20th  and  the  morning  of 
10  the  21st? 

.11  A      That  is  correct. 

12  Q      I  am  trying  to  get  sequence  correct  here, 

13  because  you  also  had  a  meeting  on  the  21st  of  July? 

14  A      Yes. 

15  Q      And  I  want  to  be  certain  which  occurred 

16  first. 

17  A      Okay.   This  was  sent  first. 

18  Q      You  characterized  this  letter  as  containing 

19  Ms.  Kemer' s  comments  on  the  first  draft  of  the 

20  report? 

21  A      Yes,  I  did. 

22 Q      I  believe  you  also  stated  that  Ms.  Kemer 
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1  viewed  the  first  draft  as  not  entirely  accurate? 

2  A      That's  correct. 

3  Q      And  this  document  reflects  Ms.  Kemer' s 

4  effort  to  correct  what  she  perceived  to  be  the 

5  problems  or  the  deficiencies? 

6  A      That's  correct. 

7  Q      When  did  you  receive  the  letter? 

8  A      On  the  moming  of  July  2 1 ,  probably  when  I 

9  got  in  the  office  sometime  between  6:30  and  7:00. 

10  Q      Did  you  provide  a  copy  to  Mr.  Cesca  as 

11  well? 

12  A      1  think  that  a  copy  had  been  faxed  to  him. 

13  No,  I  didn't  give  it  to  Mr.  Cesca,  because  he  ~ 

14  again,  you  have  to  understand,  the  Inspector 

15  General's  Office,  Mr.  Cesca' s  office  and  Ms.  Kemer' s 

16  office  are  up  at  main  Treasury,  which  is  at  15th  and 

17  Pennsylvania,  and  my  office  is  in  the  ICC  building 

18  which  is  12th  and  Constitution,  so  it  was  not  a 

19  matter  of  walking  down  the  hall  and  saying  Bob,  here 

20  it  is.   There  are  four  blocks  in  between,  so. 

21  Q      The  geographic  difference  is  appreciated  or 

22  the  explanation  of  the  geographic  difference. 
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1  A      That's  why  ~  I  don't  know  if  Francine  sent 

2  a  copy  to  him  also,  but  I  did  not  give  him  this 

3  copy.   This  was  used  as  our  working  copy. 

4  Q      What  did  you  do  with  the  letter  when  you 

5  first  received  it? 

6  A      I  showed  it  to  the  two  investigators  and  my 

7  deputy,  and  we  sat  down  and  started  looking, 

8  comparing  these  comments  to  the  draft. 

9  Q      Did  you  have  a  general  impression  regarding 

10  the  comments? 

11  A      I  was  concerned  about  some  of  the  comments, 

12  yes. 

13  Q      Were  you  concerned  that  they  were 

14  inaccurate? 

15  A      I  was  concerned  —  I  don't  know  if 

16  inaccurate  is  correct.   I  think  they  were  headed  in  a 

17  certain  direction,  rather  than  just  stating  the 

18  facts,  which  our  whole  intent  was  to  stay  with  the 

19  facts.   We  had  an  easy  report  to  write  in  the  sense 

20  that  since  we  did  have  transcripts,  written 

21  transcripts  of  everyone,  you  didn't  have  to  go  back 

22  to  an  interview  report  and  try  to  portray  what 
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1  someone  had  said,  you  had  an  actual  deposition  under 

2  oath,  boom,  this  is  what  they  said,  what  happened  at 

3  this  meeting,  here  it  was.   You  could  lift  that  out 

4  and  put  it  in  here,  you  didn't  have  to  speculate. 

5  You  didn't  really  have  to  paraphrase. 

6  Q      So,  would  it  be  fair  to  say  your  objection 

7  was  at  least  in  part  that  the  comments  were  somehow 

8  interpretive? 

9  A      Yes. 

10  Q      But  you  reviewed  and  considered  the 

1 1  comments? 

12  A      Yes,  we  did. 

1 3  Q      Did  you  incorporate  some  of  them  into  the 

14  draft? 

15  A      Yes,  we  did. 

16  Q      Did  you  reject  others? 

17  A      Yes,  we  did. 

18  Q      Did  anybody  from  outside  your  office  in  any 

1 9  way  pressure  you  to  accept  or  reject  any  of  her 

20  comments? 

21  A      No. 

22  Q      Did  you  make  those  decisions  internally? 
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1  A      Well,  what  ~  internally,  again,  we  get 

2  back  to  the  large  group  that  ended  up  reviewing  the 

3  report.   Initially,  when  we  got  this,  yes,  it  was 

4  within  our  group  for  the  drafting  purpose.   We  were 

5  preparing  to  go  over  to  RTC  to  discuss  the  draft  with 

6  them. 

7  Q      Before  we  get  to  the  RTC  - 

8  A      Certainly. 

9  Q      ~  you  said  "our  group,"  could  you  explain 

10  what  that  encompasses? 

1 1  A      The  Treasury  Office  of  Inspector  General, 

12  that  was  my  deputy  and  the  two  investigators,  Fred 

13  Coco  and  Dan  O'Rourke. 

14  Q      So  the  four  of  you  had  the  lead  in  drafting 

15  the  report? 

16  A      In  the  initial  draft,  yes. 

17  Q      Do  you  recall  who  had  actual  possession  of 

18  the  computer  disk  on  which  the  report  was  stored? 

19  A      We  did.    Treasury  OIG  did. 

20  Q      Do  you  remember  which  individual? 

2 1  A      Probably  Fred  because  he  is  the  most 

22  computer  literate  of  the  four  of  us.   That's  Special 
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1  Agent  Coco. 

2  Q      But  not  Ms.  Kemer? 

3  A      No.    She  never  had  the  disk,  to  my 

4  knowledge. 

5  Q      The  four  of  you,  meaning  Mr.  Coco,  you, 

6  Ms.  Cesario,  and? 

7  A      Mr.  O'Rourke. 

8  Q      Mr.  O'Rourke  who  is  also  one  of  the 

9  investigators? 

10  A      That's  correct. 

1 1  Q      Considered  these  comments  and  then  accepted 

12  some  and  rejected  others? 

13  A      Yes,  and  I  believe  that  I  faxed  this  over 

14  to  Clark  Blight,  also.   But  I  can't  ~  I  am  not  sure 

15  if  I  did  or  not.    I  know  we  talk  about  it,  but  ~  and 

16  I  believe  we  were  ~  that's  what  we  were  doing  at 

17  that  time,  was  faxing  back  and  forth,  so  we  will  fax 

18  to  them,  they  would  fax  comments  over,  rather  than  us 

19  being  together.   And  when  we  finalized  it,  we  all  got 

20  together,  but  at  this  point  we  were  faxing  back  and 

21  forth,  so  I  believe  I  faxed  this  over  to  RTC. 

22  Q      Did  you  subsequently  discuss  this  letter 
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1  with  Ms.  Kemer? 

2  A      Yes. 

3  Q      Was  that  face  to  face? 

4  A      Yes. 

5  Q      Was  anyone  else  present? 

6  A      Mr.  Cesca,  Raisa  Cesario,  and  Fred  Coco  and 

7  Ben  Kramer  who  was  a  student  intern  or  co-op.   He  was 

8  helping  us  last  summer,  and  he  was  present  for  that 

9  discussion  also. 

10  Q      Did  you  express  to  Ms.  Kemer  an  opinion  as 

1 1  to  the  propriety  of  her  sending  you  the  proposed 

12  changes? 

13  A      Yes. 

14  Q      Would  you  repeat  what  that  opinion  was? 

15  A      I  was  concerned  about  what  1  feh  was  a 

16  slant,  as  I  said  earlier,  during  the  course  of  the 

17  discussion,  that  I  made  the  comment  that  this  was  not 

18  the  Jean  Hanson  defense  team. 

19  Q      Ms.  Kemer  objected  to  that 

20  characterization  ~ 

21  A      Yes,  she  did. 

22  Q      -  did  she  not? 
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1  A      Yes,  she  did. 

2  Q      Did  anybody  else  express  any  views  with 

3  respect  to  your  characterization? 

4  A      Mr.  Cesca  was  concerned  about  the 

5  disagreements.  He  said  let's  get  on  with  it, 

6  basically.   He  did  not  want  us  going  back  and  forth, 

7  but  trying  to  concentrate  on  the  report  so  he  didn't 

8  say  he  agreed  or  disagreed,  he  just  said  let's  get 

9  back  to  the  report  basically. 

10  Q      Would  it  be  fair  to  say  that  you  didn't 

1 1  like  getting  this  letter? 

12  A      No,  I  don't  think  that  that  was  the 

13  problem,  in  receiving  it.    I  think  I  was  concemed 

14  about  the  contents  of  it. 

15  Q      So  you  didn't  object  to  Ms.  Kemer 

16  commenting  on  the  report? 

17  A      No.    Well,  once  it  was  established  that  she 

18  would  be  involved  in  the  report,  as  I  stated  earlier, 

19  I  didn't  feel  that  she  should  be  involved  in  the 

20  interviews  or  the  report  because  of  her  reporting 

21  chain,  but  I  was  told  that,  despite  my  objection, 

22  that  she  would  be  involved,  so,  past  that,  no. 
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1  Q      Did  you  in  any  way  consider  that  letter  to 

2  be  an  attack  on  the  work  that  you  and  your 

3  investigators  had  done? 

4  A      No,  because  it  was  a  draft  and  it  was  a 

5  first  draft  of  26  interviews  covering  40  contacts,  so 

6  1  didn't  expect  the  first  draft  to  be  totally  ready 

7  to  go  and  a  final  product.   So  no,  I  didn't  take  it 

8  as  an  attack.   My  skin  isn't  that  thin. 

9  Q      What  specifically  in  this  letter,  if 

10  anything,  led  you  to  characterize  Ms.  Kemer  as  part 

1 1  of  the  Jean  Hanson  defense  team? 

12  A      The  Dennis  Foreman  comments,  I  think  was 

1 3  the  ~  probably  the  ~  the  kicker,  I  guess  you  can 

14  call  it.   As  far  as  1  was  concerned,  the  relevance  of 

15  the  two-minute  conversation  as  opposed  to  a  legal 

16  opinion  ~  again,  having  been  in  this  business  a  long 

17  time,  I  understand  what  a  legal  opinion  is,  and  there 

18  is  a  significant  difference  between  a  two-minute 

19  review  of  the  document  on  the  way  to  a  meeting  and  a 

20  legal  opinion  where  you  sit  down  and  are  able  to 

21  research  the  issues  and  come  up  with  an  opinion.   And 

22  1  think  the  statement  that  really  got  me  upset  at 
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1  that  meeting  was  when  she  made  the  statement  that  the 

2  two-minute  review  should  be  eliminated,  that  the  two 

3  minutes  was  completely  irrelevant.  And  I  felt  very 

4  strongly  that  that  was  very  relevant. 

5  Q      Why,  in  your  view,  did  she  said  want  to 

6  remove  the  reference  to  the  two  minutes? 

7  A      Why  did  I  ~ 

8  Q      Why,  in  your  view,  did  she  want  to  remove 

9  the  reference? 

10  A      Because  I  think  there  is  a  very  different 

1 1  opinion  ~  if  Jean  Hanson  were  to  say  that  she  gave 

12  this  document  to  Dennis  Foreman  for  him  to  do  the 

1 3  research,  and  say  it  is  an  ethical  issue,  that  it  is 

14  not  a  problem  rather  than  ~  there  is  a  significant 

1 5  difference  between  that  and  passing  someone  in  the 

16  hallway  and  saying  do  you  have  a  problem  with  this. 

17  And  to  me,  that  certainly  is  a  reflection  of  Jean 

18  Hanson's  activities;  that's  the  way  I  interpret  it. 

19  Q      So  you  believe  that  the  two-minute 

20  reference  was  relevant? 

21  A      Yes,  I  did. 

22  Q      Your  statement  to  Ms.  Kemer  is  fairly 
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1  strong.   Was  it  your  view  at  the  time  that  Ms.  Kemer 

2  was  acting  as  defense  counsel  for  Ms.  Hanson? 

3  A      I  felt  that  several  of  the  comments  she 

4  made  were  leaning  in  that  direction,  to  try  to 

5  protect  Ms.  Hanson  with  this  report,  and  that  was 

6  obviously  of  concern  to  me,  for  me  to  make  such  a 

7  comment. 

8  Q      Did  you  discuss  with  anyone  else  your  view 

9  that  Ms.  Kemer  was  seeking  to  protect  Ms.  Hanson? 

10  A      The  only  other  person  that  I  would  have  ~ 

1 1  I  may  have  said  that  to  -  and  I  don't  recall  whether 

12  I  did  or  not  ~  would  have  been  Clark  Blight,  again, 

13  because  he  was  involved  in  this  as  a  joint 

14  investigation. 

15  Q      In  your  view,  did  anything  Ms.  Kemer  did 

1 6  or  said  prevent  you  from  adequately  investigating 

17  Ms.  Hanson's  conduct? 

18  A      No. 

19  Q      Did  anj'thing  anyone  said  or  did  prevent  you 

20  from  adequately  investigating  Ms.  Hanson's  conduct? 

21  A      No. 

22 Q      Do  you  recall  what  Ms.  Kemer  said  to  you 


1  in  response  to  your  statement? 

2  A      Her  exact  words,  no,  other  than  that  she 

3  wasn't  particularly  happy  with  that  comment  and 

4  didn't  think  that  it  was  tmthftil.   I  don't  recall 

5  her  exact  response,  no. 

6  Q      Do  you  recall  if  she  was  angry? 

7  A      Oh,  yes,  she  was  angry. 

8  Q      But  you  don't  remember  anything  that  she 

9  might  have  said? 

10  A      No,  I  don't.   Not  a  quote,  no. 

11  Q      In  substance  though,  she  denied  that  she 

12  was  defending  Ms.  Hanson,  did  she  not? 

13  A      That's  an  accurate  statement,  yes. 

14  Q      And  nobody  else  made  any  substantive 

1 5  comments? 

16  A      No,  no  one  else  that  was  in  the  room. 

1 7  Q      You  stated  that  on  one  or  more  occasions, 

1 8  one  of  your  investigators  told  you  that  a  lawyer  had 

19  sought  to  limit  their  questioning? 

20  A      Yes. 

2 1  Q      Were  the  lawyers  private  lawyers  or 

22  government  lawyers? 
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A      Private  lawyers. 

Q      Did  any  government  lawyer  ever  try  to  limit 
your  questioning? 

A      No. 

Q      These  were  private  counsel  representing 
their  individual  clients? 

A      That's  correct. 

Q      Did  you  view  it  as  appropriate  for 
Ms.  Kemer  to  have  been  engaged  in  discussions  with 
counsel,  private  counsel,  for  the  witnesses? 

A      Given  the  role  that  was  approved  by  the 
Inspector  General,  yes.   However,  I  felt  that  if  she 
was  going  to  make  any  deals  or  any  agreements  of  that 
nature,  that  we  should  have  been  told.   And  my 
concern  was  that  we  were  not  told,  so  if  there  was  a 
discussion  with  a  particular  attorney  about  a 
particular  witness,  and  there  was  an  agreement 
reached  about  this  particular  area  of  questioning  is 
off  limits,  that  should  have  been  relayed  to  us,  and 
it  was  not. 

Q      Do  you  remember  which  witnesses? 

A      I  think  it  was  probably  the  White  House 

256 
witnesses.   And  I  think,  again  as  I  stated  this 
morning,  it  was  concerning  information,  where  it  went 
after  it  was  given  from  the  Treasury  employee  to  the 
White  House  employee,  where  it  went  from  there. 
I  believe  that  was  most  of  the  discussion. 

Q      I  believe  you  also  testified  that  you 
viewed  the  scope  of  your  investigation  as  properly 
limited  to  the  initial  contact  between  officials  of 
the  Treasury  Department  and  White  House  personnel? 

A      Yes,  I  did. 

Q      So  you  would  have  agreed  that  it  was  beyond 
the  scope  of  your  investigation  to  inquire  into  these 
second  generation  contacts? 

A      Yes,  I  did. 

Q      So  your  concern  involved  consultation 
rather  than  substance? 

A      It  regarded  telling  us  what  those 
discussions  were,  and  what  the  results  were  rather 
than  having  an  agent  in  an  interview  ask  a  question, 
and  then  be  told  by  the  attorney  representing  the 
witness  we  have  an  agreement  with  Ms.  Kemer  that  you 
won't  ask  any  questions  in  that  line.   That  very  much 
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1  concerned  the  investigators,  that  if  there  was  some 

2  kind  of  deal,  any  kind  of  agreement  ~  deal  is  really 

3  the  wrong  word.    That  sounds  terrible  and  it  is  the 

4  wrong  word. 

5  If  there  was  any  agreement  reached  on  areas 

6  not  to  be  covered,  it  should  be  relayed  to  me  so  I 

7  could  relay  it  to  the  investigators,  this  has  been 

8  discussed  and  agreed  upon  that  this  is  an  area  that 

9  we  will  not  get  into. 

10  And  that  was  one  of  the  rubs,  was  it  was 

1 1  not  relayed  to  us,  it  wasn't  given  to  me  so  I 

12  couldn't  give  to  the  investigators,  therefore  when  it 

13  came  up  during  the  course  of  an  interview,  it  was  not 

14  received  very  favorably  by  the  investigators. 

1 5  Q      Would  it  be  fair  to  say  you  and  Ms.  Kemer 

16  had  a  relatively  strained  relationship  during  this 

1 7  investigation? 

18  A      I  think  that's  a  fair  statement,  yes. 

19  Q      Would  it  be  fair  to  say  the  nature  of  that 

20  relationship  may  have  impeded  communication  between 

21  you? 

22 A      That's  probably  a  fair  statement. 
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1  Q      And  would  it  be  fair  to  say  that 

2  information  that  didn't  get  conveyed  back  and  forth 

3  may  not  have  gotten  conveyed  in  part  because  neither 

4  one  of  you  much  looked  forward  to  conversations  with 

5  each  other? 

6  A      That's  a  fair  statement. 

7  Q      I  would  like  you  to  look  at  document  number 

8  367,  which  is  a  copy  of  an  E-mail  from  you  to 

9  Francine  Kemer  on  July  19,  of  1994,  the  time  is  7:35 

10  a.m.   And  I  would  ask  you  to  look  at  the  portion 

1 1  that's  highlighted  in  yellow  and  read  it  into  the 

12  record,  if  you  would. 

13  A      "I  think  we  should  give  the  transcripts  of 

14  the  White  House  people  to  their  attorneys,  and  Jane 

15  can  negotiate  with  them." 

16  Q      Who  is  Jane? 

17  A      Jane  Sherboume  of  Lloyd  Cutler's  staff  at 

18  the  White  House. 

19  Q      When  you  say  "Jane  can  negotiate  with 

20  them,"  do  you  mean  by  that  that  she  can  negotiate 

21  with  counsel  for  the  witnesses  whether  to  provide  her 

22  with  access  to  their  depositions? 
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A      I  have  no  control  over  the  depositions  once 
they  go  to  the  witnesses,  and  if  the  witnesses  choose 
to  give  them  to  Jane,  I  have  no  control  over  that. 
And  that's  what  I  was  saying,  yes,  that  if  the 
witnesses  choose  to  give  them  to  Jane,  I  can't  stop 
that. 

Q      Did  you  ever  express  to  anyone  a  desire  to 
tell  Jane  Sherboume  that  she  shouldn't  seek  the 
depositions?   I  know  you  have  said  previously  that 
you  have  never  spoken  directly  with  Jane  Sherboume. 

A      That's  correct. 

Q  Did  you  ever  ask  anyone  else  to  speak  to 
her  on  your  behalf  and  tell  her  that  she  should  not 
seek  the  depositions? 

A      Well,  I  told  Francine  Kemer  several  times 
what  she  should  tell  Jane  Sherboume  about  the 
transcripts  and  this  was  the  last,  I  guess,  of  our 
conversations,  this  was  the  last  E-mail.   But  yes, 
several  times  I  expressed  my  opinion  about  the 
transcripts  and  what  should  be  relayed  to  Jane 
Sherboume. 

Q      And  did  you  ever  specifically  ask 


Ms.  Kemer  to  tell  Ms.  Sherboume  that  the  White 
House  should  not  seek  the  transcripts  from  the 
witnesses  themselves? 

A      No,  I  didn't  tell  her  that.   No,  I  did  not 
tell  Francine  Kemer  to  do  that.   I  was  offended  by 
the  E-mail  that  I  was  responding  to,  because  of  — 
and  I  don't  know  if  you  have  it,  from  the  day  before, 
where  it  was  asking  about  ~  I  think  the  E-mail  from 
Francine  to  me  said  Jane  Sherboume  would  like  the 
transcripts  to  compare  with  theirs  to  look  for 
inconsistencies. 

And  I  was  very  offended  by  that,  since,  to 
my  knowledge,  they  had  not  written  anything,  didn't 
have  any  interview  reports,  again,  as  I  said  this 
moming.    So  to  compare  their  oral  briefings  with  our 
sworn  depositions,  I  thought  was  pretty  preposterous, 
and  that  was  what  I  was  expressing  here. 

Q      But  it  was  up  to  the  witnesses  themselves 
to  decide  what  do  with  their  transcripts  once  they 
got  them? 

A      I  had  no  confrol  over  what  they  did  with 
them  once  they  got  them. 
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1  Q      You  had  preferences? 

2  A      I  absolutely  had  preferences. 

3  Q      But  you  knew  witnesses  were  getting  their 

4  own  transcripts? 

5  A      That's  correct. 

6  Q      And  you  knew  you  had  no  control  over  what 

7  they  would  do  with  them? 

8  A      That's  correct. 

9  Q      So  you  knew  that  once  witnesses  got  their 

10  own  transcripts,  there  was  a  fair  likelihood  ~ 

1 1  A      There  was  a  possibility  that  they  would 

12  share  them.   Yes. 

13  Q      Mr.  O'Callaghan  asked  you  earlier  about  a 

14  wire  story  of  the  Associated  Press.   And  in  that  wire 

1 5  story  there  was  reference  to  your  having  made  written 

16  objection  to  the  release  of  the  transcripts. 

17  You  testified,  I  believe,  that  the  only 

18  written  objection  you  registered  was  in  the  form  of 

19  an  E-mail  on  the  19th  -- 

20  A      That's  correct. 

21  Q      --of  July? 

22  A      That's  correct. 
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1  Q      Is  the  E-mail  we  were  just  discussing  Bates 

2  stamped  number  367  the  E-mail  to  which  you  were 

3  referring? 

4  A      Yes. 

5  Q      Have  you  ever  spoken  with  anybody  from  the 

6  media  about  your  investigation? 

7  A      No,  I  have  not. 

8  Q      Has  anyone  from  the  media  ever  attempted  to 

9  contact  you  regarding  your  investigation? 

10  A      Last  year  someone  did.   In  fact,  when  I  saw 

1 1  that,  when  Mr.  O'Callaghan  showed  it  to  me,  1  had 

12  never  seen  that  AP  story  before  this  morning. 

13  Q      Do  you  have  any  idea  who  the  authors  of 

14  that  article,  author  or  authors  of  that  article  might 

1 5  have  spoken  with? 

16  A      I  don't  know  who  wrote  the  article  so  no,  I 

17  have  no  idea  who  they  spoke  to. 

18  Q      Were  you  aware  of  anyone  in  your  office  who 

19  spoke  to  the  media  about  this  investigation? 

20  A      1  don't  think  anyone  in  my  office  spoke  to 

21  the  media  about  the  investigation. 

22  Q      Are  you  aware  of  anyone  in  the  RTC  office 
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1  of  the  IG  who  spoke  to  the  media  about  the 

2  investigation? 

3  A      No. 

4  Q      Have  you  heard  any  rumors? 

5  A      No,  I  haven't. 

6  (Witness  conferred  with  counsel.) 

7  THE  WITNESS:   By  that  office,  I  meant  the 

8  office  of  investigations;  1  don't  mean  the  Office  of 
Inspector  General.   I  can't  state  that  no  one  in  the 
Office  of  the  Inspector  General  talks  to  the  press. 
I  can  only  say  that  I  don't  believe  anyone  in  the 
office  of  investigations  spoke  to  the  press. 

BY  MR.  PORTNOY: 

Q      Do  you  have  any  reason  to  believe 
investigative  staff  outside  the  Office  of  Inspector 
General  spoke  to  the  press? 

A      No,  I  don't. 

Q      Where  do  you  think  they  got  the  information 
that  you  had  created  some  kind  of  writing  opposing 
release  of  the  deposition  transcripts? 

A      I  have  no  idea.   I  don't  talk  to  the  press 

during  pending  investigations,  whether  it  be  criminal 
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or  any  other  kind.    That's  fairly  dangerous 
business. 

Q      Have  you  ever  told  anyone  that  you  objected 
in  writing  to  the  release  of  the  transcripts? 

A  My  staff  and  RTC  would  be  the  only  ones,  no 
one  outside  of  that. 

Q      Could  you  be  more  specific? 

A      Okay.   As  I  said  earlier,  my  staff  knew  how 
I  felt  about  it.    The  office  of  investigations.  Bob 
Cesca  knew  about  it,  and  the  RTC,  probably  the 
investigators,  and  Blight  also  knew  how  I  felt  about 
it. 

Q  I  am  not  asking  who  knew  how  you  feh;  I  am 
asking  whether  you  told  anybody  that  you  had  objected 
in  writing  to  the  release  of  the  transcripts? 

A      My  staff  at  the  office  of  investigations 
knew  that  I  had,  and  I  believe  ~ 

Q      That  you  had  objected  in  writing? 

A      That  I  had  objected  in  writing,  yes,  they 
were  aware  of  that.    I  don't  even  know  if  Clark 
Blight  and  the  RTC  people  knew  that  I  objected  in 
writing,  to  tell  you  the  truth.    I  mean  I  didn't  copy 
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1  them,  normally,  on  my  E-mails  or  anything,  so  I  don't 

2  believe  that  they  even  knew  that  I  did  it  in 

3  writing. 

4  Q      Mr.  O'Callaghan  showed  you  a  copy  of  a  fax 

5  that  you  sent  to  Mr.  Blight  on  the  25th  of  July,  on 

6  the  cover  of  which  you  made  reference  to  the 

7  Secretary's  review  team,  and  that's  a  quote. 

8  A      Yes. 

9  Q      You  testified  earlier  that  the  Secretary's 

10  review  team  was  Francine  Kemer? 

1 1  A      The  comments  I  got  were  from  Francine 

12  Kemer,  yes.   I  sarcastically  wrote  Secretary's 

13  review  team. 

14  Q      Do  you  have  any  information  that  there  was 

1 5  any  team  in  existence  that  reviewed  the  drafts  on 

16  behalf  of  the  Secretary? 

17  A      Did  I  have  any  evidence  to  that  effect,  no, 

18  I  did  not.    Did  I  have  suspicions,  yes,  I  did. 

19  Q      What  was  the  basis  of  your  suspicion? 

20  A      The  basis  was  the  fact  that  we  had  issued 

21  the  draft  report  on  the  22nd,  and  then  we  got  these 

22  comments  back,  and  they  were  different  fi-om  the 
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1  comments  that  Francine  Kemer  had  had  when  we  had 

2  first  talked  about  the  draft,  when  we  issued  the 

3  draft.   So  that  was  my  concem,  that  suddenly  there 

4  were  differences.   1  didn't  know  where  those  comments 

5  came  fi-om.    I  received  them  from  her,  and  I  passed 

6  them  on. 

7  Q      But  you  don't  know  who  the  source  of  the 

8  other  comments  might  have  been? 

9  A      No,  I  don't. 

10  Q      There  was  no  entity  in  existence,  to  your 

1 1  knowledge,  called  the  Secretary's  review  team,  was 

12  there? 

13  A      Not  to  my  knowledge,  no. 

14  Q      Would  it  be  fair  to  say  that  this  fax 

15  reflects  your  unhappiness  with  Ms.  Kemer' s  continued 

16  role  in  the  investigation? 

17  A      That's  an  accurate  statement.  Yes. 

18  Q      The  decision  for  Ms.  Kemer  to  remain 

19  involved  in  the  investigation  was  made  by  Mr.  Cesca, 

20  was  it  not? 

21  A      Yes,  it  was. 

22  Q      Mr.  Cesca  was  your  superior? 
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1  A      Yes,  he  was. 

2  Q      So  it  was  his  decision? 

3  A      That's  correct. 

4  Q      Was  it  appropriate  for  you  to  be  raising 

5  your  objections  to  your  superior's  decision  with 

6  someone  outside  your  office? 

7  A      Was  it  appropriate?  In  a  joint 

8  investigation,  yes.   For  me  to  call  someone  up  on  an 

9  investigation  that  they  have  nothing  to  do  with,  I 
10    think  it  would  be  totally  inappropriate. 

Mr.  Blight  and  I  had  talked  throughout 
this,  again,  because  of  the  concerns  that  he  had 
raised  about  Ms.  Kemer's  involvement,  so  in  this 
particular  case,  this  was  a  continuation  of  the 
dialogue,  not  just  a  shot  in  the  dark  or,  you  know, 
an  un-called-for  comment  to  a  neutral  party  or 
anything  like  that. 

Q      Did  you  have  any  concern  that  you  were 
undermining  Mr.  Cesca's  authority  by  complaining 
about  his  decisions  to  someone  who  works  outside  your 
office? 

A      No,  everyone  involved  in  the  investigation 

268 
knew  whose  decision  it  was  and  knew  that  we  were 
going  forward  and  we  were  making  the  best  of  the 
situation.   There  was  no  secret  about  who  had 
approved  Ms.  Kemer's  involvement  or  anything  like 
that. 

Q      As  a  general  proposition,  in  your  view, 
would  it  be  appropriate  for  to  you  discuss  personnel 
decisions  made  in  your  office  with  someone  outside 
your  office? 

A      If  they  were  not  involved  in  the 

1  investigation,  it  would  be  totally  inappropriate.   If 

2  it  is  a  joint  investigation,  and  they  have  something 

3  at  stake  and  it  is  their  work  product,  I  think  it  is 

4  totally  appropriate. 

5  Q      Would  it  be  correct  to  say  that  Mr.  Blight 
16    shared  your  opinion  of  Ms.  Kemer's  participation? 

7  A      I  believe  he  did. 

8  Q      Would  it  be  fair  to  say  that  your 

9  conversations  with  Mr.  Blight  or  the  openness  of  your 

0  conversations  with  Mr.  Blight  reflect  the  fact  that 

1  you,  as  you  testified  earlier,  had  a  12-year 

2  friendship? 
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1  A      No,  I  think  the  conversation  with 

2  Mr.  Blight  reflects  that  we  were  in  this  together, 

3  that  we  were  working  through  this. 

4  You  talked  about  my  comments  undermining 

5  the  investigation.   I  don't  think  it  did  undermine. 

6  I  think  that  we  overcame,  in  my  mind  anyway,  all  of 

7  those  obstacles,  and  Ms.  Kemer's  involvement,  to  get 

8  a  product  that  we  were  all  very  happy  with. 

9  Q      I  believe,  sir,  what  I  asked  you  was 

10  whether  your  comment  undermined  Mr.  Cesca's 

1 1  authority  ~ 

12  A      No. 

13  Q      ~  not  whether  it  undermined  the 

14  investigation. 

15  A      I'm  sorry,  I  don't  think  it  undermined  his 

16  authority  or  the  investigation. 

17  Q      So  you  didn't  perceive  yourself  to  have  an 

18  obligation  to  follow  the  party  line  on  this  issue, 

19  the  party  line  being  the  one  established  by  your 

20  boss? 

21  A      I  felt  the  obligation  I  had  was  to  be 

22  honest  about  how  I  felt  about  it.    If  Clark  Blight 
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1  said  how  do  you  feel  about  Francine  Kemer  being 

2  involved,  I  was  not  going  to  say  I  think  it  is  a 

3  great  idea  that  she  is  involved.    I  had  made  my 

4  position  known,  and  as  I  said,  the  fact  that  she  was 

5  involved,  we  would  go  forward  and  do  the 

6  investigation,  all  of  us,  fighting  to  get  the  best 

7  product  possible,  which  I  think  we  did. 

8  Q      Would  you  say  that  you  accepted  Mr.  Cesca's 

9  decision? 

10  A      Yes,  I  did. 

1 1  Q      Could  you  say  that  comments  like 

12  "Secretary's  review  team"  are  consistent  with  having 

13  accepted  his  decision? 

14  A      That  was  some  sarcasm  involved,  yes. 

15  MR.  O'CALLAGHAN:    What  does  the  comment 

16  regarding  the  Secretary's  review  team  have  to  do  with 

17  him  accepting  Mr.  Cesca  putting  Ms.  Kemer  on  the 

18  case? 

19  MR.  PORTNOY:    I  think  the  record  speaks  for 

20  itself.    1  will  be  happy  to  discuss  it  with  you 

21  later. 

22  MR.  O'CALLAGHAN:    It  seems  like  a  confusing 
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question  to  me,  perhaps  somewhat  misleading,  a 
comment  indicating  he  didn't  accept  the  decision. 
BY  MR.  PORTNOY: 

Q      I  ask  you  to  look  at  a  document  marked 
Bates  number  3770  and  read  the  highlighted  portion, 
please. 

A      "I  believe  that  we  should  make  the 
decision,  since  the  White  House  released  documents 
and  somewhat  violated  our  agreement,  we  should  decide 
when  and  if  the  documents  should  be  returned." 

Q      Could  you  identify  that  document,  please? 

A      That  is  a  interoffice  memorandum,  E-mail, 
from  me  to  Francine  Kemer,  sent  October  the  4th, 
1994  at  10:42  a.m. 

Q      In  that  E-mail,  you  characterize  the  White 
House  as  having,  I  believe,  "somewhat  violated"  your 
agreement? 

A      Yes,  I  had. 

Q      Did  you  have  any  personal  role  in 
negotiating  the  agreement  with  the  White  House 
concerning  the  use  of  the  depositions? 

A      No,  I  did  not. 


Q      Do  you  have  any  personal  role  in 
establishing  the  terms  of  that  agreement? 

A      No,  I  did  not. 

Q      Did  you  have  any  role  in  drafting  the 
letter  to  the  White  House  delineating  the  agreement? 

A      No,  I  did  not. 

Q      Did  you  have  any  personal  knowledge  of  the 
negotiations  that  led  to  the  agreement? 

A      No,  I  did  not. 

Q      Did  you  have  any  personal  basis,  other  than 
the  letter  itself,  to  know  what  the  agreement 
contemplated  or  didn't  contemplate? 

A      I  had  a  copy  of  the  agreement,  the  letter 
of  agreement.  Yes,  that's  what  I  said  I  had.   I  did 
not  have  the  background  or  the  history. 

Q      So,  your  conclusion  that  the  White  House 
might  have  violated  the  agreement  was  based  entirely 
on  your  reading  of  the  letter? 

A      My  reading  of  the  letter  and  the  following 
events,  the  fact  that  Mr.  Cutler  stated  that  he  had 
used  those  transcripts,  contrary  to  what  it  says  in 
the  letter,  not  to  do  just  his  own  testimony,  but  to 
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1  reconcile  inconsistencies  with  White  House 

2  witnesses. 

3  Q      But  your  understanding  of  the  terms  of  the 

4  so-called  agreement  between  the  Treasury  Department 

5  and  the  White  House  comes  entirely  from  the  text  of 

6  the  letter;  is  that  correct? 

7  A      Yes,  it  does. 

8  Q      To  your  knowledge,  did  Francine  Kemer  have 

9  a  role  in  negotiating  the  terms  of  the  agreement? 

10  A      I  don't  know  who  negotiated  the  terms  of 

1 1  the  agreement. 

12  Q      Do  you  know  whether  Ms.  Kemer  played  any 

13  role  at  all  in  communicating  between  the  Treasury 

14  Department  and  the  White  House  with  respect  to  this 

15  agreement? 

16  A      Yes,  I  do. 

17  Q      What  role  did  she  play? 

18  A      On  July  the  25th,  when  Mr.  Cesca  told  me 

19  about  the  release  of  the  transcripts,  he  told  me  that 

20  he  had  received  a  call  on  Saturday  about  releasing 

2 1  the  transcripts  to  the  White  House,  and  he  had  a 

22  three-way  conversation  between  he,  and  Francine 
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1  Kemer  and  Steve  McHale,  where  that  discussion  took 

2  place,  and  during  that  discussion  is  when  he  agreed 

3  to  release  the  documents  to  the  White  House.   But  he 

4  did  tell  me  that  Ms.  Kemer  was  involved  in  the 

5  discussions,  yes. 

6  Q      So  Ms.  Kemer  was  involved  in  the  actual 

7  discussions  whereby  the  department  decided  to  release 

8  the  documents  to  the  White  House? 

9  A      Yes,  that's  correct. 

10  Q      Would  you  agree  then  that  Ms.  Kemer  was 

1 1  probably  in  a  better  position  than  you  to  know  what 

12  the  terms  of  the  agreement  with  the  White  House  were? 

13  A      I  think  I  could  read  the  agreement.   I 

14  think  it  was  pretty  straightforward  in  the  letter. 

15  And  if  there  was  another  agreement  ~  because  I  was 

16  very  concemed  and  when  they  told  me  about  the 

17  release  of  the  transcripts,  and  that  it  was  covered 

18  by  this  agreement,  1  was  ~  we  discussed  that 

19  agreement,  and  it  was  very  clear  from  that  discussion 

20  and  from  that  letter  that  there  was  only  one  purpose 

21  for  those  documents,  and  it  was  not  to  reconcile  any 

22  inconsistencies  in  White  House  testimony.   It  was 
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strictly  for  Mr.  Cutler's  testimony. 

Q      My  question,  sir,  was  whether  it  would  be 
fair  to  say  that  Ms.  Kemer,  having  participated  in 
the  discussions  that  led  to  the  agreement,  would  be 
in  a  better  position  than  you  to  know  what  the  terms 
of  the  agreement  were  intended  to  be? 
A      I  agree. 

Q      I  now  ask  you  to  look  at  a  document 
numbered  363  and  to  identify  it  for  the  record, 
please. 

A      It  is  an  E-mail,  interoffice  memorandum, 
from  Francine  Kemer  to  me,  with  a  copy  to  Bob  Cesca, 
dated  ~  it  says  in  writing  10/4/94. 

MR.  PORTNOY:    For  the  record  I  put  all  of 
the  documents  before  and  after  this  one,  in  apparent 
E-mail  sequence,  so  that  handwritten  notation  is 
mine,  but  I  believe  it  to  be  accurate. 

MR.  O'CALLAGHAN:    It  is  an  estimation  of 
when  it  occurred. 

MR.  PORTNOY:    Yes. 
BY  MR.  PORTNOY: 
Q      Would  you  read  the  highlighted  portion. 
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A      The  highlighted  portion  says,  "I  am  not 
aware  of  any  White  House  violation  of  the 
Department's  agreement." 

Q      So  it  was  Ms.  Kemer' s  view  that  the  White 
House  had  not  violated  the  agreement? 

A      That's  correct. 

Q      I  would  ask  you,  Mr.  Cottos,  to  look  at  a 
document  numbered  453  which  appears  to  be  your 
handwritten  notes  from^July  5,  1994,  and  to  read,  if 
you  would,  the  highlighted  portion. 

A      "Senate  committee  wants  our  report 
including  interviews  by  7/20/94." 

Q      Do  you  recall  the  source  of  this 
information? 

A  I  could  tell  you  exactly  if  I  had  page  1  of 
this  document.  I  believe  it  was  a  meeting  at  main 
Treasury  with  Francine  Kemer  and  Bob  Cesca. 

Q      Is  this  the  first  page  of  that  document, 
the  one  marked  452? 

A  Yes,  it  is.  And  that  was  a  meeting  at  main 
Treasury  with  Jack  Adair,  Steve  Switzer,  Pat  Black, 
Clark  Blight,  Bob  Cesca,  Francine  Kemer  and  myself 
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1  Q      Do  you  recall  who  made  the  statement  that 

2  the  Senate  wanted  your  report  by  the  20th  of  July? 

3  A      I  believe  Bob  Cesca  made  that  statement. 

4  Q      Do  you  know  where  Mr.  Cesca  got  that 

5  information? 

6  A      I  believe  that  it  was  from  the  Secretary's 

7  office,  stating  that  they  would  like  to  have  it  done 

8  before  the  Secretary  had  to  testify. 

9  Q      Sir,  that's  slightly  different  from  what 

10  your  notes  say,  and  that's  what  I  was  hoping  you 

1 1  could  illuminate  for  us,  because  your  testimony 

12  indicates  that  Secretary  Bentsen  wanted  the  report 

13  prior  to  his  testimony,  whereas  your  notes  indicate 

14  that  the  Senate  committee  itself  wanted  the  report. 

15  A      I  think  the  answer  is  both.    My  notes  say 

16  "the  Senate  committee  wants  our  report  including 

17  interviews  by  7/20."   I  believe  somewhere  else,  in 

1 8  some  other  notes,  there  is  a  date  that  we  talked 

19  about,  about  the  Secretary  wanting  it  by  7/20/94 

20  also,  yes.   So  both  people  wanted  it  by  7/20  and  that 

21  was  our  initial  goal,  to  have  it  done  by  July  20th. 
22 Q      So  your  goal  was  to  have  the  report 


1  finished  by  7/20,  July  20th,  to  satisfy  two 

2  audiences  ~ 

3  A      That's  correct. 

4  Q      —  Secretary  Bentsen  and  the  Senate  Banking 

5  Committee? 

6  A      That's  correct. 

7  Q      Thank  you,  sir. 

8  So  you  understood  then,  from  the  first, 

9  that  your  report  would  be  used  in  connection  with  at 

10  least  Secretary  Bentsen' s  testimony  to  Congress? 

1 1  A      Yes,  I  did. 

12  MR.  PORTNOY:    Off  the  record  for  one 

13  minute. 

14  (Discussion  off  the  record.) 

15  BY  MR.  PORTNOY: 

16  Q      In  closing,  Mr.  Cottos,  was  it  your  view  at 

17  the  time  that  your  investigation  was  complete?  At 

1 8  the  time  of  the  completion  of  your  investigation,  was 

1 9  it  your  view  that  it  was  a  complete  investigation? 

20  A      Yes,  it  was. 

21  Q      Was  it  your  view  that  it  was  an  accurate 

22  investigation? 
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A      Yes,  it  was. 

Q      Was  it  your  view  that  that  it  was  an 
impartial  investigation? 

A      Yes,  it  was. 

Q  Did  anybody  in  the  Department  of  Treasury 
or  the  Administration  in  any  way  try  to  influence  the 
conclusions  you  reached? 

A      No,  they  did  not. 

Q      Did  anybody  try  to  limit  the  subjects  you 
addressed? 

A      No,  they  did  not. 

Q      Did  anybody  suggest  to  you  that  there  were 
any  categories  of  wrongdoing  or  violations  that  you 
should  not  pursue? 

A      No,  they  did  not. 

Q      Does  it  continue  to  be  your  view  that  your 
investigation  was  accurate? 

A      Yes,  it  is. 

Q      And  thorough? 

A      Yes. 

Q      And  impartial? 

A      Yes. 


Q      And  complete? 
A      Yes. 

MR.  PORTNOY:    That's  all  I  have.   Thank 
you,  sir. 

Off  the  record. 

(Discussion  off  the  record.) 

MR.  O'CALLAGHAN:    Back  on  the  record. 

EXAMINATION 
BY  MR.  O'CALLAGHAN: 
Q      Mr.  Cottos,  you  testified  earlier  that  you 
had  suspicions  that  there  might  be  a  person  or  a 
group  of  persons  working  on  the  draft  of  the  report 
for  the  Secretary;  is  that  correct? 

A      I'm  sorry,  could  you  rephrase  that? 
Q      Sure.   Earlier,  when  I  showed  you  the  fax 
cover  page  which  you  put  in  a  reference  ~ 
A      Secretary  review  team. 
Q      Secretary  review  team? 
A      Yes. 

Q      And  Mr.  Portnoy  was  asking  you  questions 
regarding  that  comment,  you  mentioned  that  you  had 
suspicions  that  there  was  at  least  one  person  or  a 
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1  group  of  persons  that  might  have  been  working  on  the 

2  draft  report  for  the  Secretary;  is  that  correct? 

3  A      I  had  concerns  that  someone  other  than  | 

4  Francine  Kemer  had  looked  at  the  draft,  because  she 

5  had  been  involved  in  the  preparation  of  the  draft, 

6  and  those  comments  were  not  present  during  those 

7  discussions,  and  they  were  present  after  we  issued 

8  the  draft. 

9  Q      Okay.   Earlier  I  showed  you  a  document, 

10  014895  ~  looks  like  an  8  ~  which  is  a  memo  dated 

1 1  July  29,  fi"om  Peter  Rittling  to  Ken  Schmalzbach, 

12  which  talks  about  "Inspector  General  incorporating 

13  many  of  our  recommended  changes  in  the  final 

14  chronology." 

15  Does  this  document  affect  your  opinion  as 

16  to  whether  there  might  have  been  a  group  of  people 

17  working  on  the  draft  for  the  Secretary? 

18  A      Based  on  this  document,  it  appears  that 

19  whoever,  Peter  Rittling,  has  reviewed  the  documents 

20  and  made  some  comments,  yes. 

21  Q      And  1  would  like  you  just  to  look  at  the 

22  substance  of  the  document.   And  look  at  the  portion 
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1  of  the  document  which  refers  to  changes  that  were 

2  made  in  the  final  version,  whether  any  of  those  are 

3  similar  to  the  versions  that  you  referred  to  or  that 

4  you  saw  in  the  July  25th  fax? 

5  A      1  couldn't  tell  you.   I  don't  remember  what 

6  was  in  the  July  25th  fax.   And  again,  this  report 

7  took  many  forms  fi"om  the  initial  draft  to  the  final 

8  product.   So  I  can't  —  1  couldn't  state  what  was 

9  included  where,  when  it  changed. 

10  Q      That's  fine. 

1 1  Mr.  Portnoy  asked  you  whether  you  thought 

12  that  Ms.  Kemer  believed  that  the  White  House 

13  violated  the  agreement  with  regard  to  the  transcript, 

14  and  you  testified  that  you  believed  that  she  did  not 

15  think  that  the  agreement  was  violated;  is  that  right? 

16  A      She  wrote  that  in  an  E-mail  to  me,  that  she 

17  did  not  feel  the  White  House  had  violated  the 

1 8  agreement,  yes. 

19  Q      And  had  Ms.  Kemer,  previously  to  that, 

20  advocated  releasing  the  transcripts  to  the  White 

21  House? 

22  A      She  had  asked  me  several  times  about 
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releasing  the  transcripts  to  the  White  House. 

Q      Previous  to  July  the  23rd? 

A      Yes. 

Q  Did  the  White  House  ever  prepare  ~  to  your 
knowledge,  prepare  a  report  on  White  House  Treasury 
contacts? 

A      Not  to  my  knowledge. 

Q      During  the  investigation,  did  you  have  any 
contact  with  anyone  at  Treasury  named  Ed  Knight? 

A      No,  I  did  not. 

Q      Do  you  know  Ed  Knight? 

A      I  know  who  he  is,  yes. 

Q      Who  is  Ed  Knight? 

A      He  is  the  general  counsel  for  the 
Department  of  Treasury  now. 

Q      Did  he  have  any  involvement  in  the 
investigation? 

A      Not  to  my  knowledge. 

Q      You  met  with  Bob  Cesca  and  Francine  Kemer 
on  July  25th;  is  that  right? 

A      1  would  have  to  look  at  my  notes  to  ~  wait 
a  minute.   July  25th.    Yes,  that  was  the  meeting  when 
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I  was  told  about  the  transcripts  being  given  to  the 
White  House,  yes. 

Q  Did  Bob  Cesca  tell  you  how  he  came  to  turn 
the  transcripts  over  to  the  White  House? 

A      What  he  told  me  was  that  he  had  received  a 
call  about  releasing  the  transcripts,  and  that  he  had 
ultimately  had  a  three-way  conversation  with  Francine 
Kemer  and  Steve  McHale,  and  had  made  the  decision. 

My  first  response  to  him  was  did  you  talk 
to  the  Secretary  directly  and  he  said  no,  I  received 
word  from  Ed  Knight. 

Q  The  first  question  I  have  is  who  did  he 
first  hear  ~  what  was  the  first  phone  call  he  had 
and  who  was  it  with? 

A      That  1  don't  know.    What  I  related  to  you 
is  what  he  told  me,  that  there  was  a  phone  call.   He 
had  initially  said  no.    He  got  a  ~ 

Q  Did  he  tell  you  what  time  of  day  that  phone 
call  came? 

A  I  believe  he  said  that  he  was  at  a  swim 
meet  for  one  of  his  sons  so  it  was  probably  late 
morning,  but  1  don't  know  for  sure. 
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1  Q      Did  he  say  ~  did  he  call  in  for  the 

2  message  or  was  he  paged? 

3  A      He  was  paged  and  he  received  a  voice  mail 

4  from  Ed  Knight,  but  when  he  called  back,  Ed  Knight 

5  was  gone,  and  that's  when  he  spoke  to  Steve  McHale 

6  and  Franc  ine  Kemer. 

7  Q      Did  he  tell  you  about  the  substance  of 

8  those  discussions? 

9  A      Basically  the  discussion  was  about  the 

10  release  of  the  transcripts  to  the  White  House. 

1 1  Q      Did  he  relate  to  you  what  each  individual's 

12  views  were  on  that  subject? 

13  A      No,  he  didn't.   He  just  said  the  decision 

14  was  made. 

15  Q      Was  it  a  decision  made  by  all  three  people? 

16  A      He  just  said  ~  that  was  his  decision.   I 

17  mean  he  was  the  Inspector  General,  that  was  his 

18  decision,  so  that  was  the  discussion.   I  can't  ask 

19  him  whether  there  was  a  vote  taken  or  anything  like 

20  that. 

21  Q      Did  he  receive  a  call  from  Ed  Knight  after 

22  the  three-way  conservation  or  had  he  already  received 
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1  the  call  from  Ed  Knight? 

2  A      To  the  best  of  my  knowledge,  he  got  voice 

3  mail  from  Ed  Knight  before  the  three-way 

4  conservation. 

5  Q      And  do  you  know  where  the  voice  mail  was 

6  left;  was  it  at  the  office  or  home? 

7  A      I  don't  know. 

8  Q      Did  Mr.  Cesca  consult  with  anyone  else  at 

9  Treasury  before  releasing  the  transcripts  other  than 

10  Mr.  McHale  or  Ms.  Kemer? 

11  A      Not  to  my  knowledge. 

12  Q      Did  the  Senate  Banking  Committee  ever  make 

1 3  a  formal  request  for  the  report  in  June  or  July  of 

14  1994? 

15  A      We  had  a  meeting  around  the  first  of  July, 

16  with  the  Senate  Banking  Committee.   And  at  that 

17  point,  they  gave  us  their  schedule,  of  ~  they  said 

1 8  they  were  going  to  start  depositions  on  July  1 1 ,  and 

19  then  they  told  us  that  they  requested  our  report  at 

20  that  meeting. 

21  Q      Did  you  feel  like  ~  who  attended  that 

22  meeting? 
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1  A      Francine  Kemer,  Bob  Cesca  and  myself. 

2  Q      How  about  for  the  Senate? 

3  A      I  think  it  was  Bill  Codinha,  and  probably 

4  three  other  people.   I  don't  have  the  list.   I  don't 

5  have  my  notes  from  that  meeting. 

6  Q      Did  you  think  it  was  strange  that  Bob  Cesca 

7  insisted  on  leaving  Francine  Kemer  on  the 

8  investigation? 

9  A      Did  I  think  it  was  strange?  No. 

10  Q      You  already  said  you  thought  it  was 

1 1  inappropriate;  right? 

12  A      Yes,  I  did. 

13  Q      Was  there  anyone  at  the  Office  of  Inspector 

14  General  that  thought  it  was  inappropriate  to  turn 

15  over  the  transcripts? 

16  A      The  office  of  investigations  staff  all  felt 

17  the  same  way  that  I  did. 

18  Q      How  do  you  know  that? 

19  A      From  our  discussions. 

20  Q      So  you  had  specific  discussions  with  all 

2 1  the  members  of  your  staff? 

22 A      Not  all  the  members  of  my  staff,  but  two 
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1  investigators  and  my  deputy. 

2  Q      Was  there  information  in  the  transcripts 

3  that  indicated  that  the  Clintons  might  be  more  than 

4  just  witnesses  in  cruninal  referrals? 

5  A      I  can't  answer  that.   I  don't  recall 

6  exactly  what  information  about  the  referrals  was  in 

7  the  transcripts. 

8  Q      What  is  Francine  Kemer' s  position,  current 

9  position?   Is  she  still  at  Treasury  IG? 

10  A      She  is  not  with  the  Treasury  Inspector 

1 1  General's  Office.   I  believe  she  is  still  a  member  of 

12  the  Office  of  General  Counsel  for  Treasury  in  some 

1 3  capacity.  I  don't  know  exactly  what  capacity. 

14  Q      When  you  spoke  to  Mr.  Portnoy  earlier,  you 

15  mentioned  that  you  believed,  at  some  point,  you 

16  believed  Ms.  Kemer  had  lied  to  you  in  some 

17  situation. 

18  A      I  don't  know  if  I  portrayed  it  as  lying.    I 

19  felt  that  there  were  some  investigations  that  she  was 

20  involved  in  where  I  wasn't  exactly  sure  what 

21  information  was  relayed,  and  ~ 

22  Q      Relayed  to  whom? 


2094 

289 

1  A      Relayed  to  either  attorneys  or  people 

2  involved  in  the  investigation,  which  I  thought  was 

3  inappropriate. 

4  MR.  O'CALLAGHAN:    I  have  no  further 

5  questions. 

6  MR.  PORTNOY:   Just  one  follow-up. 

7  EXAMINATION 

8  BY  MR.  PORTNOY: 

9  Q      The  word  "lied"  is  a  fairly  strong  one. 

10  A      Yes,  it  is. 

11  Q      Is  it  your  view  that  Ms.  Kemer  lied  to 

12  you,  or  is  it  your  view  that  something  else  occurred? 

13  A      I  think  "lied"  is  a  strong  word.    I  think 

14  Ms.  Kemer  got  involved  in  some  things  that  I  was  not 

15  aware  of,  rather  than  actually  lied  to  me,  some 

16  things  that  were  -  that  she  got  involved  in  that 

17  were  not  relayed  to  me  which  should  have,  if  she  — 

1 8  if  she  was  involved,  I  should  have  known  about  it, 

19  and  that's  the  best  way  I  can  portray  that. 

20  Q      And  you  viewed  it  as  her  responsibility  to 

21  tell  you? 

22 A      That's  correct. 
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1  MR.  O'CALLAGHAN:    For  the  record,  I  used 

2  the  word  "lied"  because  that  was  the  word  you  used. 

3  MR.  PORTNOY:    It  was  the  word  I  used. 

4  MR.  O'CALLAGHAN:    I  was  characterizing  your 

5  question. 

6  MR.  PORTNOY:    It  was  the  v/ord  I  used. 

7  MR.  O'CALLAGHAN:    Thank  you. 

8  MR.  PORTNOY:    Off  the  record. 

9  (Discussion  off  the  record.) 

10  BY  MR.  PORTNOY: 

1 1  Q      Would  it  be  fair  to  say  then  that  you  had  a 

12  less  than  ideal  working  relationship  with  Ms.  Kemer, 

1 3  even  before  this  investigation  began? 

14  A      That's  a  fair  statement. 

15  MR.  PORTNOY:    That's  all.   Thank  you. 

16  The  witness  should  have  the  opportunity  to 

17  make  any  statement. 

18  MR.  O'CALLAGHAN:    Do  you  have  any 

19  clarifying  statement  you  would  like  to  make?  Or 

20  Ms.  Vassar,  do  you  have  any  questions  you  would  like 

21  to  ask? 

22  THE  WITNESS:   No,  I  don't. 
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1  MR.  O'CALLAGHAN:    It  is  6:00  and  we  have  no 

2  further  questions  at  this  time. 

3  (Whereupon,  at  6:04  p.m.,  the  deposition 

4  was  concluded.) 
5 

6  

7  JAMES  M.  COTTOS 
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1  PROCEEDINGS 

2  Whereupon, 

3  F.  MAC  DODSON 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MS.  FISHER: 

8  Q      Mr.  Dodson,  hi.    I'm  Alice  Fisher.   I'm 

9  associate  special  counsel  to  the  special  committee  to 

10  investigate  Whitewater  Development  Corporation  and 

1 1  related  matters.   This  deposition  is  being  conducted 

12  pursuant  to  Senate  Resolution  120.    I  don't  know  if 

13  you  have  had  an  opportunity  to  see  it. 

14  This  resolution  establishes  the  special 

15  committee  administered  by  the  Banking  Committee  to 

16  conduct  an  investigation  involving  Whitewater 

17  Development  Corporation,  Madison  Guaranty  Savings  & 

18  Loan  Association  and  other  related  matters. 

19  Specifically  section  l(b)2(c)  of  Senate 

20  Resolution  120  authorizes  an  investigation  and  public 

21  hearings  into  whether  the  Department  of  Justice  has 

22  improperly  handled  RTC  criminal  referrals  related  to 

4 

1  Madison  Guaranty  Savings  &  Loan  or  Whitewater 

2  Development  Corporation.   This  will  be  the  focus  of 

3  today's  deposition. 

4  I  will  ask  you  a  series  of  questions  and  I 

5  will  ask  you  to  testify  under  oath.   If  you  don't 

6  understand  a  question  please  let  me  know  and  I  will 

7  rephrase  it. 

8  The  stenographer  will  prepare  a  record  of 

9  the  deposition  and  it  will  be  treated  as  committee 

10  confidential  until  the  commencement  of  public 

1 1  hearings,  but  prior  to  the  hearings  you  will  receive 

12  a  letter  from  the  committee  telling  you  that  you  may 

13  come  to  the  Senate  to  review  a  transcript  and  prepare 

14  an  errata  sheet. 

15  MR.  FISHMAN:    Off  the  record. 

16  (Discussion  off  the  record.) 

17  BY  MS.  FISHER: 

18  Q      Objections  to  the  form  of  the  question  will 

19  be  noted  for  the  record  and  counsel  may  object  on  the 

20  grounds  of  privilege  or  relevance.  The  committee 

21  chairman  will  rule  on  the  objections. 

22  State  your  name  for  the  record,  please. 
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1  A      Mac  Dodson. 

2 

3 

4  Q      And  your  present  business  address. 

5  A      425  West  Capitol,  Suite  1590,  Little  Rock 

6  Arkansas  7220 1 . 

7  Q      Could  you  tell  me  what  your  present 

8  employment  position  is  at  this  time. 

9  A      I'm  an  attorney. 

10  Q      Could  you  give  me  a  little  background  on 

1 1  your  employment  history. 

12  A      1  got  out  of  law  school  in  '75.    I 

13  practiced  for  a  firm  called  Woodward  &  Kinard  in 

14  Magnolia,  Arkansas  for  about  six  years  doing  oil  and 

15  gas  work  primarily.   Then  I  became  general  counsel 

16  for  Davis  Drilling  and  Production  Company  from  '81 

17  until  the  time  I  started  with  the  U.S.  Attorney's 

18  Office  which  was  in  '88. 

19  I  was  at  the  U.S.  Attorney's  Office  from 

20  '88  until  March  of  '93,  and  since  that  time  I  have 

21  been  in  private  law  practice. 

22 Q      During  the  period  of  time  between 

1  August-September  1992  and  March  of  1993  when  you 

2  left,  who  was  your  direct  supervisor  at  the  U.S. 

3  Attorney's  Office? 

4  A      From  what  period  of  time? 

5  Q      August-September  of  1992. 

6  A      Chuck  Banks,  United  States  Attorney. 

7  Q      Did  you  speak  to  anyone  other  than  your 

8  counsel  prior  to  this  deposition  about  the 

9  deposition? 

10  MR.  FISHMAN:   Let  me  state  for  the  record 

1 1  you  referred  to  me  as  Mr.  Dodson' s  counsel.   1,  of 

12  course,  do  not  represent  Mr.  Dodson.    1  represent  the 

13  Department  of  Justice  and  Mr.  Dodson  in  his  former 

14  official  capacity  with  the  department. 

15  MS.  FISHER:    Sorry. 

16  MR.  FISHMAN:    That's  okay.   I  want  to  make 

17  it  clear. 

18  THE  WITNESS:   I  briefly  spoke  to 

19  Mr.  Fishman. 

20  BY  MS.  FISHER: 

21  Q      You  didn't  speak  about  it  with  anyone  else? 

22  A      I  guess  I  had  some  conversation  with  ~  I 
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1  don't  think  I  had  really  any  conversation  about  what 

2  I  know  about  the  case  with  anyone  else. 

3  Q      Did  anyone  else  discuss  with  you  what  they 

4  knew  about  the  case? 

5  A      I  flew  up  here  with  Richard  Pence.   We  had 

6  a  sort  of  why-are-we-coming-here-type  discussion. 

7  Q      Could  you  tell  me  when  you  first  heard  of 

8  an  RTC  criminal  referral  relating  to  Madison  Guaranty 

9  or  Whitewater? 

10  A      It  was  in,  I  think,  September  of  '92.    It 

1 1  could  have  been  late  August,  early  September. 

12  Q      Who  told  you  about  it? 

13  A      I  actually  received  the  referral.   I  don't 

14  remember  whether  the  FBI  might  have  called  me  and 

1 5  told  me  it  was  on  the  way  or  something.   That  would 

16  have  been  within  a  day  or  two.    They  could  have 

17  called  me  first,  but  I  don't  remember  that.   I  got 

18  the  referral.   I  was  the  person  who  would  have 

19  received  the  referral,  either  me  or  Mr.  Banks.   One 

20  of  the  two  of  us  got  it  first. 

21  Q      Do  you  have  any  recollection  of  the 

22  conversation  either  with  someone  from  the  FBI  or 

1  Mr.  Banks  prior  to  receiving  the  document? 

2  A      I  don't  recall  any  conversations. 

3  Q      When  you  received  it,  do  you  recall  who  you 

4  discussed  it  with,  that  criminal  referral? 

5  A      I  know  I  would  have  talked  to  Mr.  Banks 

6  about  it.    It  is  possible  that  he  got  it  first,  and 

7  he  would  have  talked  to  me  about  it.   One  of  those 

8  two  scenarios. 

9  Q      Do  you  recall  what  the  substance  of  that 

10  discussion  was? 

1 1  A      Just  that  it  was  a  hot  potato,  I  guess. 

12  Q      Was  that  your  opinion  or  Mr.  Banks's 

13  opinion? 

14  A      I  think  it  was  both. 

15  Q      Do  you  want  to  explain  that  a  little  bit 

16  more  for  the  record? 

17  A      The  referral,  even  though  it  primarily 

18  involved  Mr.  McDougal,  did  list  the  Clintons  and  I 

19  think  Jim  Guy  Tucker,  maybe  Senator  Fulbright.    It 

20  had  a  long  list  of  politicians  in  the  referral  as 

21  witnesses. 

22  Q      Do  you  recall  anything  else  about  the 
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1  substance  of  your  conversation  with  Mr.  Banks  upon 

2  receipt  of  the  RTC  criminal  referral? 

3  A      I  don't  recall  any  details  of  the 

4  conversation,  no. 

5  Q      Do  you  recall  — 

6  A      At  that  time  I'm  sure  he  said  read  it  and 

7  see  what  you  think.    I'm  sure  that's  what  happened. 

8  Q      Did  you  read  it? 

9  A      Oh,  yes,  yes.   I  perused  it. 

10  Q      Do  you  recall  what  your  thoughts  were  upon 

1 1  reading  it? 

12  A      Well,  we  had  already  tried  Mr.  McDougal  and 

13  he  was  acquitted.   I  suppose  my  initial  reaction 

14  was  --  I  also  thought  it  appeared  to  be  a  check 

15  kiting,  1344  check  kiting  case.   That  was  the  basis 

16  of  the  referral.   I  thought -- I  guess  my  initial 

1 7  thought  was  is  this  something  we  have  already  tried 

1 8  him  on.   That  was  my  first  course  of  action,  to  find 

19  out  if  the  allegations  contained  in  the  referral  were 

20  the  same  substance  as  the  indictment. 

21  Q      How  did  you  go  about  doing  that? 

22 A      I  gave  the  referral  to  the  AUSA  who  had 


1  handled  his  trial.   Her  name  is  Sandra  Cherry.    She 

2  reviewed  it  and  told  me  she  had  never  seen  it.    It 

3  was  news  to  her.   It  was  not  anything  that  was 

4  involved  in  the  previous  trial. 

5  Q      Had  you  been  involved  in  the  previous 

6  trial? 

7  A      No.    I  may  have  ~  I  think  I  was  at  the 

8  U.S.  Attorney's  Office.   I  don't  recall  what  year 

9  that  was.   I  was  not  ~  I  didn't  work  on  the  case. 

10  Q      Did  Mr.  Banks? 

1 1  A      Well,  I'm  sure  he  supervised  the  case.  He 

12  was  not  in  the  courtroom  trying  the  case.   Sandra 

13  Cherry  did  that,  along  with  a  guy  named  Ken  Stoli, 

14  S-t-o-1-1,  they  actually  tried  the  case. 

15  Q      Do  you  recall  the  substance,  other  than 

16  what  you  have  testified  to,  of  your  conversation  with 

17  Ms.  Cherry  at  that  time? 

18  A      I  just  asked  her  to  review  it,  and  she  did, 

19  and  told  me  this  was  new  stuff. 

20  Q      What  action  did  you  take  upon  receipt  of 

21  that? 

22  A      I  reported  that  to  Chuck,  and  then  we  went 
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1  through  a  series  of,  I  guess,  the  next  few  weeks 

2  trying  to  decide  what  to  do  with  it.   The  main 

3  consideration,  Mr.  Banks  had  been  nominated  to  a 

4  federal  judgeship  by  President  Bush,  and  we  thought 

5  it  was  maybe  inappropriate  to  do  anything  with  the 

6  case  during  the  election  period. 

7  At  some  point  in  time  Chuck  actually  made 

8  that  decision  that  we  were  not  going  to  issue  any 

9  subpoenas  or  have  any  real  active  investigation  while 

10  the  campaign  was  going  on. 

11  Q      Do  you  recall  having  discussions  about  the 

12  substance  of  the  referral  with  IVIr.  Banks  during  this 

13  period? 

14  A      Yes. 

15  Q      What  do  you  recall? 

16  A      I  guess  I  need  to  preface  that  with  saying 

17  I  have  seen  the  referral.   I  had  never  seen  any 

1 8  background  documents. 

19  Q      Okay. 

20  A      Chuck  did  review  those  documents.   To  me, 

21  there  are  two  phases  to  our  evaluation  of  the  case. 

22  Mr.  McDougal  had  been  tried  before.   In  our  opinion, 


1  he  was  kind  of  a  nut.   I  remember  thinking  at  the 

2  time  he  had  cancer  and  that  he  was  in  very  poor 

3  health. 

4  We  had  pretty  much,  I  think,  drained  him  of 

5  all  his  money  from  the  previous  trial.   He  seemed  to 

6  me  to  be  a  sympathetic  character,  not  someone  ~  on  a 

7  routine  check  kiting  case,  he  would  not  be  a  high 

8  priority  case.   That  was  one  part  of  it. 

9  The  actual  merit  of  the  check  kite  case 

10  itself  I  don't  have  enough  ~  I  didn't  have  enough 

1 1  information  to  know  whether  it  was  a  good  case  or 

12  not.    I  don't  think  Chuck  thought  it  was  a  good 

13  case. 

14  Q      Could  you  expand  on  that  any  more, 

15  Mr.  Banks's  view  about  the  referral? 

16  A      He  did  not  think  it  was  technically  a  good 

17  case. 

18  Q      For  the  reasons  that  you  stated  about 

19  Mr.  McDougal? 

20  A      No.    I'm  talking  about  the  ~  I  don't  know 

21  what  the  backup  material  was.    I'm  assuming  there 

22  were  checks  and  bank  records  and  so  forth  that  he 
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1  went  through  to  make  a  determination,  but  I  don't 

2  really  know  how  he  arrived  at  that. 

3  Q      Do  you  know  whether  he  was  distinguishing 

4  the  case  against  the  McDougals  as  to  the  allegations 

5  made  as  to  witnesses  named  in  the  referrals? 

6  MR.  FISHMAN:    I'm  sorry?   You  said 

7  allegations  made  as  to  witnesses? 

8  MS.  FISHER:   Not  allegations. 

9  Participation,  witnesses. 

10  THE  WITNESS:    I  don't  think  there  was 

1 1  anything  in  the  referral  that  indicated  any 

12  wrongdoing  by  any  of  the  witnesses. 

13  BY  MS.  FISHER: 

14  Q      That's  correct. 

15  A      I  suppose  they  were  maybe  partners  in  some 

16  of  these  enterprises  that  had  bank  accounts  there. 

17  That's  the  way  I  remember  it.    I  haven't  seen  the 

1 8  referral  in  three  years  or  something. 

19  Q      Do  you  recall  whether  you  discussed  it,  the 

20  criminal  referral,  with  anyone  at  the  Department  of 

2 1  Justice  here  in  Washington? 

22  A      No,  I  never  did.    I  discussed  it  with  the 


1  FBI,  of  course.   Maybe  I  didn't  make  that  clear.  All 

2  through  this  period  of  time,  from  September  until  I 

3  left,  the  FBI  was  always  brought  in  to  share  in  the 

4  discussion  what  we  were  doing  with  the  case,  and  I 

5  think  they  always  agreed.  At  least,  if  they 

6  disagreed,  they  never  told  us.    I  think  I  was  on 

7  fairly  good  terms  with  those  guys.    I  think  we  had 

8  good  working  relationships.   I  think  they  would  not 

9  have  held  back  their  opinions. 

10  Q      Who  are  those  individuals? 

1 1  A      Steve  Irons  with  the  FBI  is  the  guy  I  dealt 

12  with  m.ost.    He  was,  I  guess,  on  the  same  sort  of 

13  level  I  was  in  the  FBI.    I  was  the  first  assistant  in 

14  the  U.S.  Attorney's  Office.   He  was  the  head  of  their 

15  white  collar  division  or  something.    I'm  sure 

1 6  Mr.  Banks  had  conversations  with  Mr.  Pettus,  who  was 

17  the  local  head  of  the  FBI. 

18  Q      Anyone  else  at  the  FBI  that  you  recall 

19  discussing  this  with? 

20  A      I  don't  remember  anyone  else.    It  seems  to 

21  me  there  were  some  other  people  present  in  some  of 

22  these  meetings,  but  I  just  don't  remember  who  they 
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1  were. 

2  Q      When  do  you  recall  was  your  first 

3  discussion  with  Mr.  Irons  about  the  criminal 

4  referral? 

5  A      I'm  sure  I  discussed  it  with  him  from  the 

6  very  beginning. 

7  Q      Can  you  tell  me  about  the  substance  of 

8  those  conversations? 

9  A      It  would  have  been  very  similar  to  what  I 

10  told  you  the  discussions  I  had  with  Chuck.   I  don't 

1 1  recall  whether  he  was  ~  I'm  sure  he  wasn't  there  for 

12  all  the  discussions.   It  would  have  been  the  same 

13  sorts  of  things,  we  don't  want  to  work  on  the  case 

14  because  of  the  election,  we  have  problems  with  the 

15  merit  of  the  case,  those  sorts  of  discussions. 

16  Q      Did  you  recall  whether  you  or  Mr.  Banks 

17  filed  what  has  been  referred  to  as  an  urgent  report 

18  with  the  main  Department  of  Justice  after  receipt? 

19  A      Yes.   I  did. 

20  Q      Can  you  tell  me  about  that,  please. 

21  A      I  think  it  was  in  October.   We  had  it 

22  several  weeks,  four  or  five  weeks.   I  had  been  to  a 


1  seminar  for  first  assistants,  and  they  told  us  ~  you 

2  are  characterizing  it  as  "urgent."   My  recollection 

3  was  "hot  cases."  That's  what  1  remember  him,  Wayne 

4  Rich  saying,  if  you  have  a  hot  case  that  you  think  we 

5  need  to  know  about,  send  it  to  us,  send  us  a  copy. 

6  I  suggested  —  I  told  Chuck  that  ~  I  don't 

7  think  Chuck  was  aware  that  we  needed  to  do  it.    I 

8  suggested  we  do  it,  and  he  said  okay.   I  called  Wayne 

9  Rich.   He  was  not  there.   I  talked  to  someone  else. 

10  I  don't  recall  who  it  was.   They  said  yes,  send  it 

1 1  up,  it  sounds  like  it  fits  into  the  category  of  hot 

12  cases,  and  I  faxed  it  to  him. 

13  Q      Did  it  have  a  cover  letter  that  went  with 

14  it? 

15  A      Yes. 

16  Q      Do  you  recall  what  the  cover  letter  said? 

17  A      It  was  just  like  enclosed  is  the  referral, 

18  note  that  it  mentions  all  these  politicians. 

19  Q      You  recall  that  you  faxed  it? 

20  A      Yes.   I  know  that  because  I  have  been  shown 

21  this  document. 

22  Q      And  I  believe  you  said  that  you  had  a 
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1  conversation  with  Mr.  Rich  about  this  at  a  seminar? 

2  A      He  spoke  to  the  whole  assembly  of  people 

3  and  told  all  the  first  assistants  if  we  had  what  we 

4  considered  a  hot  case,  to  call  him  and  let  him  know, 

5  let  him  know  what  was  going  on  in  our  district. 

6  Q      Do  you  recall  when  that  seminar  occurred? 

7  A      I  recall  it  was  in  Annapolis.   It  was 

8  before  we  got  this  referral.   I  don't  remember  how 

9  far  ahead.  There  was  actually  —  I  have  now  been 

10  told  there  is  a  section  of  the  U.S.  Attorney's  manual 

1 1  that  says  you  should  do  that,  which  when  1  sent  it  in 

12  I  was  not  aware  of  that. 

13  MR.  FISHMAN:    Off  the  record. 

14  (Discussion  off  the  record.) 

15  BY  MS.  FISHER: 

16  Q      Do  you  recall  what  office  Mr.  Rich  is  with? 

17  A      It  is  the  office  of  U.S.  Attorneys,  isn't 

18  it?   It  is  in  the  Department  of  Justice.   It  was 

19  designed  to  be  a  liaison  between  U.S.  Attorneys' 

20  offices  and  the  Department  of  Justice. 

21  MR.  FISHMAN:    Off  the  record. 

22 (Discussion  off  the  record.) 

18 

1  BY  MS.  FISHER: 

2  Q      Do  you  recall  having  any  other  discussions 

3  with  anyone  at  the  Department  of  Justice  in 

4  Washington  relating  to  this  referral? 

5  A      No.    I  know  that  no  one  from  the  Department 

6  of  Justice  ever  called  me  about  this  referral  other 

7  than  the  initial  fax,  just  to  confirm  that  it  got 

8  there  and  that  sort  of  thing.   No  substantive 

9  discussion  at  all. 

10  Q      Do  you  recall  whether  Mr.  Banks  had  any 

1 1  substantive  discussions  with  someone  at  the 

12  Department  of  Justice? 

13  A      I  don't  know. 

14  Q      He  never  told  you  about  any  such 

15  discussions? 

16  A      I  know  he  wrote  a  couple  of  letters  on  the 

17  subject.   But  I  don't  know  anything  about  whether  he 

18  talked  to  people  or  that  sort  of  thing. 

19  Q      What  is  the  next  contact  that  you  are  aware 

20  of  regarding  the  criminal  referral? 

21  A      I  think  it  was  in  late  October,  maybe  early 

22  November,  sometime  slightly  before  the  election. 
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1  Chuck  wrote  a  letter.   At  first  we  had  a  meeting  with 

2  the  FBI,  and  I  was  not  there  for  the  whole  meeting. 

3  1  had  some  court  appearance  I  had  to  make.   1 

4  attended  part  of  the  meeting  with  Mr.  Pettus, 

5  Mr.  Banks,  there  were  probably  other  people  there.   I 

6  got  the  impression  that  maybe  the  FBI  was  wanting  to 

7  move  on  the  case  or  do  a  little  bit  more  than  they 

8  had  been  doing. 

9  The  result  of  that  was  Chuck  wrote  a  letter 

10  to  Justice  after  that  meeting  and  kind  of  set  out 

1 1  what  he  thought  about  the  case  and  what  he  was  doing 

12  and  that  sort  of  thing. 

13  Q      I'm  going  to  show  you  a  document  that  is 

14  Bates  stamped  7051  dated  October  16,  1992  from 

15  Charles  Banks  to  Don  Pettus.   Is  this  the  letter  that 

16  you  are  referring  to? 

17  (Exhibit  7051  identified.) 

18  (Witness  examined  the  document.) 

19  A      Yes,  this  is  it. 

20  Q      I  believe  on  the  fourth  paragraph  on  the 

21  first  page  of  this  letter,  it  states  that  "Neither  I 

22  personally  nor  this  office  will  participate  in  any 


1  phase  of  such  an  investigation  regarding  the  above 

2  referral  prior  to  November  3,  1992." 

3  A      Yes. 

4  Q      This  refers  to  Mr.  Banks's  decision  not  to 

5  participate  in  an  investigation  prior  to  the 

6  election? 

7  A      Right. 

8  Q      Are  you  aware  of  any  involvement  in  such  an 

9  investigation  prior  to  the  election  or  after  the 

10  election  done  by  Mr.  Banks  or  yourself? 

1 1  A      Other  than  read  the  referral,  I  did 

12  nothing,  and  make  sure  it  was  not  something  we  had 

13  already  indicted  him  on,  I  did  nothing  other  than 

14  meetings  within  the  office.   Chuck,  I  think,  reviewed 

1 5  the  backup  documents  and  went  one  step  ftirther  than  I 

16  did.   Other  than  that,  I  don't  know  of  anything  our 

17  office  did. 

1 8  Q      Did  you  have  any  further  discussions  with 

19  the  FBI? 

20  A      During  this  ~ 

21  Q      Subsequent  to  October  16,  relating  to  this 

22  matter? 
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1  A      No.    I  think  after  we  made  the  decision  we 

2  weren't  going  to  do  anything  until  after  the 

3  election,  1  don't  recall  spending  any  time  on  it.    It 

4  is  possible.   All  during  this  time,  Jean  Lewis  would 

5  call  me  and  ask  me  what  was  going  on. 

6  Q      Do  you  want  to  tell  me  about  that? 

7  A      Maybe  I  should  tell  you,  all  white  collar 

8  crime  cases  came  over  my  desk  and  I  assigned  the 

9  cases  to  the  various  attorneys  in  the  office.   So,  it 

10  was  not  unusual  ft)r  agents  from  all  agencies  to  call 

1 1  me  and  want  to  know  what  was  going  on  on  their  case. 

12  I  took  it  that  that's  what  she  was  doing, 

13  she  was  interested  in  her  case  and  she  wanted  to  know 

14  what  was  going  on.   I  was  probably  a  little  coy  in 

15  answering  her,  because  I  don't  know  her,  I  have  never 

16  met  her. 

17  I  would  have  been  looking  to  the  FBI  more 

18  than  RTC  to  investigate  this.   I  just  didn't  want  to 

1 9  discuss  the  case  too  much  over  the  phone  with 

20  somebody  I  didn't  know.    I  am  not  trying  to  say 

21  anything  bad.   That's  just  the  way  I  felt  about  it. 

22 Q      Do  you  recall  that  Mr.  Banks  at  some  point 


1  requested  recusal  from  this  matter? 

2  A      I  think  he  did.    I  think  maybe  --  I'm  not 

3  sure.   My  memory  has  been  refreshed  by  the  FBI.   I 

4  think  there  is  another  letter. 

5  Q      I  want  to  show  you  a  document  that  the 

6  Bates  number  is  cut  off  due  to  copying.   It  is  dated 

7  January  27,  1993.    It  is  from  Charles  Banks  to  Donna 

8  Henneman. 

9  (Witness  examined  the  document.) 

10  Do  you  recall  seeing  this  letter? 

11  A      Yes. 

12  Q      Did  you  draft  this  letter? 

13  A      No. 

14  Q      Did  you  discuss  the  drafting  or  the  sending 

15  of  this  letter  with  Mr.  Banks? 

16  A      Let  me  finish  reading  it  here. 

17  Q      Take  your  time,  please. 

18  (Witness  examined  the  document.) 

19  A      I'm  sure  that  Chuck  would  have  given  me 

20  this  letter  to  look  at  and  we  mailed  it.    Other  than 

21  that,  I  didn't  have  any  input  in  it. 

22  Q      Did  you  discuss  it  with  them,  either  the 
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1  letter  or  what  is  contained  in  the  letter? 

2  A      I'm  sure  I  did.   I  don't  recall  any  details 

3  of  that. 

4  Q      I  guess  it  is  the  fifth  paragraph  down  says 

5  "we  have  no  investigation  ongoing."   That  is 

6  consistent  with  the  October  16th  letter? 

7  A      That's  correct. 

8  Q      And  for  the  reasons  that  you  previously 
stated? 

A      That's  correct. 

Q      Going  to  the  ~ 

A      I  think  that  the  FBI,  after  the  election, 
did  a  little  more  work  with  documents,  but  I'm  not 
positive  about  that.   It  seems  to  me  I  recall  that. 
But  our  office  didn't  do  anything. 

Q      Did  they  tell  you  about  what  they  were 
doing  with  their  investigation? 

A      They  didn't  tell  me. 

Q      You  just  knew  that  there  was  an  FBI 
investigation? 

A      I  just  think  they  may  have  been  doing 
something  on  the  case. 


24 


Q      Going  to  the  last  paragraph  ~ 

MR.  FISHMAN:    On  the  first  page  or  the 
second  page? 

BY  MS.  FISHER: 

Q      On  the  first  page,  the  second  sentence,  "It 
seems  prudent  that  a  limited  preliminary 
investigation  of  allegations  pertinent  to  Mr.  and 
Mrs.  McDougal  and  Mrs.  Anspaugh  should  be 
considered.  The  taking  of  302s  from  these 
individuals  should  determine  whether  there  is  merit 
to  substantiate  further  investigation." 

Do  you  recall  that  that  was  Mr.  Banks's 
position  related  to  the  criminal  deferral  at  that 
time,  that  a  ftirther  investigation  was  warranted? 

A      I  think  that  is  consistent  with  what  I  told 
you  earlier.   I  think  there  was  maybe  a  technical 
check  kite  case  against  the  McDougals  and  it  probably 
did  need  to  be  checked  into.    Whether  or  not  we  would 
have  ultimately  --  I  thought  maybe  he  did  make  a 
decision  that  it  had  no  merit  at  some  point  in  time. 
I  don't  know.    I  think  this  is  accurate  with  what  I 
remember. 
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1  Q      This  is  consistent  with  what  you  recall 

2  discussing  with  him? 

3  A      Yes. 

4  Q      That  maybe  a  further  investigation  was 

5  warranted  into  these  matters? 

6  A      As  to  these  people. 

7  Q      Do  you  recall  any  subsequent  activity  on 

8  behalf  of  the  U.S.  Attorney's  Office  in  the  Eastern 

9  District  of  Arkansas  relating  to  the  criminal 

10  referral? 

1 1  A      No.    The  only  other  thing  I  did  is  I  turned 

12  this  over  to  Mr.  Pence  when  1  left  and  told  him  what 

13  I  knew  about  it. 

14  Q      Do  you  recall  the  substance  of  the 

1 5  discussions  with  Mr.  Pence  at  that  time? 

16  A      No.    I  really  don't.    I  gave  him  ~  I'm 

17  assuming  I  told  him  the  same  as  I  told  you  today. 

18  That's  all  I  know  about  it. 

19  Q      Are  you  aware  of  Mr.  Banks's  ~  any 

20  contacts  between  Mr.  Banks  and  any  individual  in  the 

2 1  Department  of  Justice  in  Washington  throughout  this 

22  whole  period? 

26 

1  A      No,  I  don't  know  if  he  had  any  contact  at 

2  all. 

3  Q      I  believe  you  testified  that  you  left  in 

4  March  of  1993  with  Mr.  Banks? 

5  A      Left  the  same  day. 

6  MS.  FISHER:   I  don't  think  I  have  any 

7  further  questions.   Thank  you. 

8  MR.  FISHMAN:    Off  the  record. 

9  (Discussion  off  the  record.) 

10  EXAMINATION 

1 1  BY  MR.  COLE: 

12  Q      Mr.  Dodson,  I  would  like  to  show  you  a 

1 3  document,  if  I  could,  that  is  marked  FBI  1 526  through 

14  1528  that  was  produced  to  the  special  committee  by 

15  the  Federal  Bureau  of  Investigation.   Take  as  much 

16  time  as  you  need  to  read  it.    It  appears  to  be  a 

17  chronology. 

1 8  For  the  record,  there  is  a  fax  line  at  the 

19  top  that  indicates  it  was  faxed  to  or  from  Little 

20  Rock  --  to  Little  Rock,  it  looks  like. 

21  (Exhibit  1526-1528  identified.) 

22  (Witness  examined  the  document.) 
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BY  MR.  COLE: 

Q      Take  as  much  time  as  you  like,  but  I  will 
point  you  to  some  specific  entries  to  see  if  they 
refresh  your  recollection.  That's  my  purpose  in 
showing  you  the  document. 

A      Okay. 

Q      If  you  would  like  to  keep  that  copy  in 
front  of  you  to  refer  to,  if  you  would  look  at  the 
entry  two  up  from  the  bottom  that  reads  "over  next 
few  months,  RTC  (Lewis)." 

A      Are  you  on  the  first  page? 

Q      Yes.    "Apparently  advised  several  AUSAs  and 
FBI  employees  of  what  she  was  working  on  and  while  it 
is  not  perfectly  clear  what  months  that  would  be  in 
it  certainly  was  sometime  months  prior  to  mid- August 
1992." 

Do  you  have  any  recollection  of  Ms.  Lewis 
or  anyone  else  at  the  RTC  contacting  anyone  in  your 
office  on  this  matter? 

A      No,  I  don't  recall  that. 

Q      Was  your  office  in  contact  with  Ms.  Lewis 

on  other  cases  at  this  time? 

28 

A      Not  that  I  was  aware  of   We  didn't  ~  I 
don't  think  so. 

Q      Had  you  previously  received  any  criminal 
referrals  from  Ms.  Lewis? 

A      No. 

Q      Had  your  office  previously  received  any 
criminal  referrals  from  the  RTC? 

A      I'm  sure  we  had.   We  did  an  investigation 
of  First  South,  which  was  a  failed  savings  &  loan. 
There  were  several  other  ones.   Those  referrals,  I 
think,  came  in  before  I  was  the  person  who  reviewed 
them.   I'm  not  sure  whether  they  came  from  the  RTC  or 
whether  they  came  from  some  banking  ~  FDIC  sometimes 
sends  things  in.   There  are  any  number  of  agencies 
that  could  send  things  in.    I'm  not  sure  of  anything 
specifically  that  the  RTC  sent  in. 

Q  Was  the  referral  your  office  received  from 
the  RTC  regarding  Madison  Guaranty  the  first  RTC 
criminal  referral  you  had  dealt  with? 

A      Yes,  that's  true. 

Q      Or  at  least  dealt  with  when  it  initially 
came  into  the  office,  distinguishing  between 
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1  subsequently  as  the  case  developed. 

2  Was  there  any  procedure  in  place  in  your 

3  office  at  that  time  for  responding  to  RTC  criminal 

4  referrals? 

5  A      Not  specifically  RTC,  but  we  did  have  ~ 

6  any  agency  that  gave  us  a  referral  I  would  normally 

7  review  it  and  a  typical  referral  I  would  then  try  to 

8  assign  it  to  an  attorney  who,  number  one,  had  the 

9  time  and,  number  two,  had  the  skill  to  handle  the 

10  case.   We  would  try  to  assign  cases  to  people  who 

1 1  could  best  do  the  job. 

12  Sometimes  referrals  I  would  hold  them  a 

13  while,  maybe  waiting  for  the  lawyer  I  wanted  to 

14  handle  it  to  get  finished  with  something  else.   There 

1 5  was  no  set  procedure  that  I  get  a  referral  and  I  had 

16  to  assign  it  immediately  to  anyone.  That  was  not  the 

17  case. 

18  Q      What  role  did  the  FBI  play  in  your  office's 

19  handling  of  criminal  referrals  from  the  RTC? 

20  A      Well,  in  the  other  savings  and  loan  cases 

21  we  had,  I'm  not  sure  whether  they  were  RTC  or  some 

22  other  agency,  they  were  the  agency  that  did  all  the 


1  background.   They  did  all  the  work.   That  was  who  we 

2  relied  on  to  handle  savings  and  loan  cases. 

3  Q      For  the  record,  if  you  could  perhaps  give  a 

4  little  more  of  the  flavor  of  how  the  FBI  office  in 

5  Little  Rock  interacted  with  the  U.S.  Attorney's 

6  Office  in  that  kind  of  investigation  and  who  made  the 

7  final  decision  in  particular  as  to  what  action  should 

8  be  taken  with  regard  to  referral. 

9  A      Well,  obviously  the  U.S.  Attorney's  Office 

10  would  make  the  decision,  I  guess  have  the  last  say  in 

1 1  decisions,  although  we  would  defer  to  the  FBI  in 

12  matters  on  how  to  best  investigate  something. 

13  In  a  typical  savings  and  loan  case,  using 

14  First  South  for  example,  they  had  four  or  five  agents 

15  working  on  it,  they  had  2-  or  3000  square  feet  in  a 

16  separate  office  and  we  assigned  two  or  three  AUSAs  to 

17  work  on  that  case  continuously  for  three  or  four 

1 8  years. 

19  So,  I  guess  we  worked  pretty  closely  with 

20  the  FBI  on  these  savings  and  loan  cases,  in  a 

21  nutshell. 

22  Q      Do  you  have  any  knowledge  as  to  whether 
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anyone  from  the  FBI  Little  Rock  office  contacted 
either  main  Justice  in  Washington  or  the  FBI 
headquarters  in  Washington  concerning  the  handling  of 
this  referral  prior  to  your  sending  the  urgent  report 
memorandum  to  the  Executive  Office  of  U.S.  Attorneys 
on  October  7th? 

A      I  don't  know  how  ~  I  really  don't  know  the 
answer  to  that.    I  think  that  they  ~  every  time  they 
would  meet  with  me,  I  think  the  FBI  does  a 
clandestine  302  on  the  AUSA  and  sends  it  to 
Washington.   I  don't  know  that  for  sure.   I  always 
assume  that. 

Q      The  reason  for  my  question,  just  to  be  as 
clear  as  I  can  possibly  be,  is  that  there  has  been 
some  testimony  in  the  committee's  depositions  that 
Department  of  Justice  officials  here  in  Washington 
understood  that  there  was  a  concern,  as  it  was 
described  in  testimony,  a  concern  in  the  Little  Rock 
U.S.  Attorney's  Office  concerning  the  handling  of 
that  referral.   The  testimony  was  that  concern  came 
to  the  attention  of  Justice  Department  officials  on 
or  before  October  8,  1992.    Do  you  have  any  knowledge 
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as  to  that  matter? 

A      No.   The  only  thing  1  could  ~  what  was  the 
date  of  Chuck's  letter?  Was  it  October  14th? 

Q      Sent  on  the  16th,  according  to  the  top  of 
the  letter. 

A      This  letter  was  written  after  a 
conversation  with  the  FBI.    I  don't  remember  the 
exact  date.   It  could  have  been  a  few  days  before 
that,  and  maybe  they  reported  the  substance  of  that 
meeting  to  the  department,  but  I  don't  know  that. 
I'm  not  aware  of  that. 

Q  I  plan  to  get  to  some  events  closer  to  the 
date  of  this  letter  that  may  relate  more  directly  to 
the  letter.  I  am  focusing  on  the  time  period  prior 
to  your  sending  the  referral  to  Justice. 

A      Oh.    I'm  sorry.    Repeat  the  question. 

Q      If  it  helps  to  put  it  in  context,  the  time 
period  I'm  focusing  on  is  on  or  about  September  1  or 
2nd  when  the  referral  was  received  in  your  office  and 
October  7th,  if  I'm  recalling  the  date  correctly, 
when  you  faxed  the  document  to  the  Executive  Office 
of  U.S.  Attorneys  here  in  Washington.   That's  the 
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1  time  period  I'm  focusing  on  as  far  as  the  views  of 

2  the  Little  Rock  office  of  the  FBI  concerning  the 

3  referral. 

4  A      I  was  not  aware  that  they  had  any  problem 

5  with  the  way  we  were  handling  the  referral  during 

6  that  time  period. 

7  Q      If  I  could  ask  you  to  turn  to  the  next  page 

8  of  the  chronology  that  I  handed  you,  the  second  page, 

9  FBI  1527,  and  look  at  the  third  entry  on  that  page 

10  which  is  brief.   It  follows  an  entry  on  September  2, 

1 1  1992  and  says  "next  day  or  so  spoke  to  USA  who  wanted 

12  us  to  take  no  action  until  we  had  time  to  discuss  it 

13  due  to  sensitivity  (previous  conversation  when  it  was 

14  coming  had  occurred)." 

1 5  Do  you  have  any  knowledge  of  the 

16  conversation  referenced  in  that  entry  in  the 

1 7  chronology? 

18  A      I  don't  remember  that.   I  don't  doubt  it, 

19  but  I  don't  remember  it. 

20  Q      When  you  say  you  "don't  doubt  it,"  could 

21  you  describe  what  your  recollection  is  as  to  the  view 

22  of  the  U.S.  Attorney  at  that  time,  Mr.  Banks,  as  to 


1  what  action  he  would  take  and  what  instruction  he 

2  might  have  given  the  FBI. 

3  A      I  doubt  if  he  had  formulated  what  he  wanted 

4  to  do  with  it  at  that  time.   Maybe  it  would  help  ~  I 

5  talked  to  Steve  Irons  about  a  variety  of  cases,  and 

6  during  those  conversations,  we  may  have  discussed 

7  this  case  several  times  during  that  time  period,  but 

8  it  would  have  been  what  are  you  doing  on  the  case  and 

9  that's  the  only  conversation. 

10  Q      Did  you  have  any  sense  that  Mr.  Irons  had  a 

1 1  concern  about  how  the  case  was  being  handled  by  your 

12  office? 

13  A      No.    He  never  expressed  any  concern  to  me. 

14  Q      Did  he  indicate  any  views  as  to  the  timing 

1 5  or  the  speed  with  which  the  matter  was  being  handled? 

16  A      No.    I  don't  remember  any.   In  fact,  1 

17  thought  that  we  brought  the  FBI  into  that 

18  decisionmaking  process  and  they  agreed  with  us. 

19  Q      There  is  an  entry  at  the  bottom  of  the  same 

20  page,  page  1 527,  one  entry  up  from  the  bottom  that  is 

21  dated  September  23,  '92  that  reads  "FBI  USA  meet,  no 

22  action  pending  taken  pending  further  review  by  USA." 
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1  Do  you  have  a  recollection  as  to  whether 

2  that  is  the  meeting  you  previously  testified  to  that 

3  you  and  Mr.  Banks  met  with  Mr.  Pettus  and  perhaps 

4  others  at  the  Little  Rock  FBI? 

5  A      That  seems  to  me  to  be  too  far  in  advance, 

6  but  it  is  possible. 

7  Q      When  you  say  "too  far  in  advance,"  do  you 

8  mean  ~ 
A      Too  far  in  advance  of  the  October  1 6th 

letter.   I  think  that  the  October  16th  letter  was 
written  within  a  few  days  of  that  meeting.   It  may 
have  even  been  written  the  same  day.   I  just  don't 
remember  that. 

Q      Do  you  recall  more  than  one  meeting  with 
the  FBI  on  this  subject  prior  to  Mr.  Banks's  letter 
of  October  16? 

A  I  don't,  other  than  just  my  normal  meeting 
with  the  FBI  about  a  variety  of  cases.  I  would  take 
it  from  this  note  on  the  23rd,  "FBI  and  USA  meet," 
that  probably  means  I  was  not  there. 

Q      Who  was  present  at  the  meeting  that  you  do 
recall  with  the  FBI? 


A      I  was  there  for  part  of  the  meeting.   Chuck 
was  there.   I  feel  fairly  certain  we  were  the  only 
two  people  from  our  office  that  would  have  been 
there. 

Q      Who  was  there  from  the  FBI? 

A  Mr.  Pettus,  Mr.  Irons  and  I  believe  there 
was  another  agent  there,  but  I  don't  recall  who  it 
was.   I  don't  remember  his  name.   Sorry. 

Q      Who-- 

A      Don  Whitehead,  I  believe,  is  his  name.   I 
believe  he  was  there,  too. 

Q      Who  called  that  meeting? 

A      I  don't  know. 

Q      And  if  I  understand  your  testimony 
correctly,  you  recall  that  is  a  meeting  that  occurred 
prior  to  Mr.  Banks's  October  16th  letter  and  you 
believe  perhaps  a  few  days  prior  but  you  can't  recall 
the  date  beyond  that? 

A      It  was  close  in  time  to  this  letter.   It 
could  have  even  been  the  same  day.   I  guess  I'm  on 
the  14th,  rather  than  the  16th.    It  was  dictated  on 
the  14th. 
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1  Q      Do  you  recall  whether  at  that  meeting  the 

2  FBI  indicated  that  they  had  received  any  direction  or 

3  instruction  from  FBI  headquarters  in  Washington  on 

4  this  matter? 

5  A      Yes.   I  think  that  that  was  the  whole  ~  I 

6  think  he  even  says  it  in  his  letter.   I  think  that 

7  they  ~  the  letter  says  "I  am  now  advised  that  you 

8  have  been  ordered  to  do  an  immediate  review  to 

9  determine  if  an  investigation  is  warranted." 

10  I  think  that  means  the  local  FBI  office  had 

1 1  been  told  to  make  a  review  by  someone,  whoever  their 

12  boss  was,  and  I'm  assuming  that  they  knew  that  Chuck 

13  wouldn't  like  that.   And  so  they  had  the  meeting. 

14  Q      Was  that  subject  discussed  at  the  meeting, 

15  the  fact  that  the  FBI,  Little  Rock  FBI  had  been 

16  directed  to  undertake  a  review? 

17  A      Yes,  I  think  so. 

18  Q      Did  you  or  Mr.  Banks,  if  you  know  his 

19  views,  regard  it  as  unusual  that  the  FBI  had  been 

20  directed  by  FBI  Washington  to  conduct  a  review  of 

21  this  referral? 

22 A      I  don't  find  anything  --  no,  that  wouldn't 
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1  surprise  me  at  all.   I  don't  know  whether  it  would 

2  surprise  Chuck. 

3  The  reason  that  I  think  that  Chuck  wrote 

4  this  letter  is  that  he  wanted  all  those  people  to 

5  know  that  while  he  was  U.S.  Attorney,  there  would  not 

6  be  any  investigation  until  after  the  election.   I 

7  think  that's  what  he  is  trying  to  say  as  clearly  as 

8  he  can. 

9  Q      I  think  that  is  very  clear  ~ 

10  A      Whether  the  FBI  wanted  to  or  not,  it  was 

1 1  not  going  to  happen  unless  he  was  relieved  of  his 

12  duties. 

13  Q      I  think  that  is  very  clear  from  his  letter 

14  and  from  the  other  documentation  we  have.   What  I'm 

15  focusing  on  again,  to  be  as  clear  as  I  can,  is  if  you 

16  know  how  the  FBI  came  to  be  involved  in  this  matter 

17  in  the  way  they  were,  particularly  the  FBI 

18  headquarters  in  Washington. 

19  A      1  really  don't  know  what  brought  this  up. 

20  Q      Did  you  have  any  ftirther  discussions  with 

21  Mr.  Banks  about  the  FBI's  activities? 

22  A      As  relating  to  -- 
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Q      As  relating  to  this  issue  of  what  kind  of 
investigation  should  be  undertaken  for  this 
referral. 

A      We  may  have  had  other  conversations,  but 
the  conversations  would  have  been  along  the  same  line 
as  in  his  letter.   We  did  not  think  that  any 
investigation  should  go  on  during  the  election, 
period,  and  we  were  in  a  sense  as  much  as  one  agency 
can  tell  another  agency  what  to  do,  we  were  saying 
you  are  not  going  to  do  that  in  the  district  where  I 
am  the  U.S.  Attorney. 

I  got  the  impression  that  the  guys  in 
Little  Rock,  the  FBI  agents  agreed  with  that,  but 
apparently  someone  higher  up  didn't. 

Q      It's  the  latter  part  I'm  trying  to  focus  in 
on. 

A      I  have  no  knowledge  of  that  at  all.   I 
don't  know  who  told  them  to  do  it.    They  didn't  share 
any  of  that  with  me. 

Q      Let  me  show  you  a  document  just  to  ask  if 
you  have  seen  it  previously,  bears  FBI  numbers  523  to 
525.    It  is  an  internal  FBI  memorandum.   I  have  no 


1  reason  to  believe  you  have  seen  it  unless  perhaps 

2  someone  showed  it  to  you  at  the  meeting  that  we  have 

3  been  discussing. 

4  (Exhibit  523-525  identified.) 

5  (Witness  examined  the  document.) 

6  A      I  have  never  seen  this. 

7  Q      If  you  would  look  at  the  bottom  of  the 

8  first  page  carrying  over  to  the  second  page  where 
this  memorandum  describes  a  course  of  action,  this  is 
a  memorandum  from  the  director,  FBI  to  FBI,  Little 
Rock  describing  a  course  of  action  FBI,  Little  Rock 
should  follow.    Would  you  read  that  and  tell  me  if 
that  is  consistent  with  your  recollection  of  what  the 
FBI  in  Little  Rock  undertook  to  do. 

(Witness  examined  the  document.) 
A      Yes,  I  think  this  is  an  error  in  a  certain 
sense.   I  think  the  FBI  already  had  these  documents, 
but  I  could  be  wrong  about  that.   It  says  that  Little 
Rock  should  obtain  the  documents  referenced  in  the 
criminal  referral.   I  thought  they  already  had  them. 
Maybe  we  had  them.   I  think  they  are  telling  the  FBI 
to  do  something  that  they  had  already  done. 
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1  Q      So,  you  think  in  addition  to  already  having 

2  them,  which  I  would  assume  they  did,  if  we  haven't 

3  placed  the  document  in  the  record  here,  but  the  RTC 

4  referral  was  directed  to  Mr.  Pettus,  as  I  recall. 

5  You  think  by  this  time  they  had  already  reviewed  the 

6  documentation  attached  to  the  referral? 

7  A      I  don't  know  if  they  had.    I  think  I  said 

8  this  earlier.  At  some  point  in  time,  they  did  review 

9  those  documents.   I  thought  maybe  it  was  after  this 

10  meeting,  but  it  could  have  been  before.   I  don't  know 

1 1  how  busy  they  were. 

12  Q      The  third  page  of  this  document  references 

13  a  meeting  that  according  to  this  document  occurred  on 

14  October  8,  1992  involving  officials  from  the  FBI  and 

15  Assistant  Attorney  General  Robert  Mueller  and  special 

16  counsel  Ira  Raphaelson. 

17  Look  at  that  entry,  if  you  like,  but  my 

1 8  question  is  whether  you  had  any  contact  with 

19  Mr.  Mueller  or  Mr.  Raphaelson  about  this  matter. 

20  A      No. 

21  Q      Are  you  aware  of  anyone  in  your  office, 

22  that  is,  the  U.S.  Attorney's  Office,  had  any  contact 
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1  with  those  individuals  on  this  matter? 

2  A      I  doubt  it.    It  would  have  been  me  or 

3  Chuck,  and  I  know  Raphaelson,  because  I  have  met  him 

4  places.  I'm  sure  Chuck  has  no  idea  who  these  people 

5  are.   I  guess,  ask  Chuck  that.   I  know  I  didn't  talk 

6  to  any  of  these  people.   I  don't  recall  him  saying 

7  anything  about  it  to  me. 

8  Q      Just  to  follow  on  the  chronology  here,  if  I 

9  could  show  you  a  document  that  was  produced  by  the 

10  Department  of  Justice  bearing  Bates  numbers  7214.    It 

11  is  an  October  8,  1992  E-mail  that  appears  to  be  from 

12  Mr.  McWhorterto  Mr.  Raphaelson.   It  references  a 

13  discussion  that  you  had  with  someone  on 

14  Mr.  McWhorter's  staff.   I  wanted  to  ask  if  you 

1 5  recalled  that  discussion. 

16  (Witness  examined  the  document.) 

17  A      I  think  I  have  seen  this  before,  but  I 

18  don't  know  anything  about  it. 

19  Q      Do  you  remember  with  whom  you  spoke  on 

20  Mr.  McWhorter's  staff? 

21  A      Mr.  McWhorter  is  on  the  staff  at  EOUSA? 

22  Q      As  I  understand  it  at  the  time,  but  that  is 
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1  correct. 

2  A      I  think  the  person  I  spoke  to  is  the  person 

3  I  addressed  my  letter  to,  but  1  don't  recall  that 

4  now. 

5  Q      Do  you  have  any  knowledge  as  to  why 

6  Mr.  McWhorter  would  have  said  in  this  E-mail  to 

7  Mr.  Raphaelson  that  your  office  had  been  "sitting  on" 

8  the  referral? 

9  A      We  had  been,  but  I  don't  recall  saying  that 

10  to  him. 

11  Q      Is  that  a  reference  to  the  amount  of  time 

12  that  had  passed  between  your  receipt  of  the  referral 

13  and  your  actually  sending  it  for  distribution  inside 

14  the  Department  of  Justice? 

1 5  A      What  it  means  is  I  have  had  the  referral 

16  for  six  weeks,  and  they  didn't  have  a  copy  of  it. 

17  Although,  it  is  not  normal  to  send  them  all  of  our 

18  referrals.   In  a  normal  case  they  wouldn't  get  a  copy 

19  anyway  but  this  sitting  on  it,  I  don't  know  whether 

20  they  said  that  or  not. 

21  Q      I  wanted  to  try  to,  if  possible,  shed  some 

22  light  on  what  that  means  in  particular. 


1  Perhaps  you  could  explain  the  reasons  for 

2  the  time  lag  between  the  receipt  of  the  referral  and 

3  the  time  you  actually  sent  it  up  for  distribution. 

4  A      Well,  in  all  honesty,  that's  not  a  normal 

5  thing  to  do.    I  just  didn't  think  about  doing  that. 

6  At  some  point  in  time  it  occurred  to  me  I  think  this 

7  probably  fits  into  the  type  of  case  they  want  a  copy 

8  of,  and  then  I  did  it. 

9  MR.  FISHMAN:   Excuse  me.   Can  we  take 

10  five? 

1 1  MR.  COLE:   Sure. 

12  (Recess.) 

13  BY  MR.  COLE: 

14  Q      Mr.  Dodson,  if  I  could  once  again  direct 

15  your  attention  to  the  chronology  that  I  previously 

16  provided  you  on  the  page  marked  1527,  the  first  page 

17  at  the  bottom.    The  entry  noted,  October  6,  1992, 

18  which  reads  "First  assistant  USA  advises  they  are 

19  going  to  notify  DOJ  they  received  referral.  Also 

20  advised  Jean  Lewis  of  RTC  now  calling  him.    She 

21  called  and  said  she  didn't  mean  to  pester  him,  but  it 

22  was  standard  to  make  a  call  or  contact  six  weeks 
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1  after  referral  to  see  if  any  clarification  or 

2  assistance  was  needed." 

3  Do  you  recall  that  telephone  conversation? 

4  A      I  recall,  I  think,  I  had  several 

5  conversations  with  her.   I  do  recall  the  first  one. 

6  I'm  not  sure  ~  I'm  assuming  the  date  is,  date  is 

7  right.   I  remember  talking  to  her. 

8  Q      What  do  you  recall  she  said  to  you? 

9  A      She  wanted  to  know  what  was  going  on  with 

10  the  referral.   I  don't  remember  what  I  told  her.   Not 

1 1  much. 

12  Q      Had  you  ever  received  a  telephone  inquiry 

13  from  her  before? 

14  A      I  don't  know  if  this  is  the  first  call. 

15  Q      Assuming  this  was  the  first  call  on  this 

16  matter. 

17  A      If  that's  the  first  call,  that's  the  only 

18  time  at  that  point  that  I  talked  to  her. 

19  Q      Had  any  RTC  investigator  ever  contacted  you 

20  about  a  referral  that  had  been  sent  over  to  your 

21  office  prior  to  the  time  that  you  initiated  a 

22  criminal  prosecution?  I  would  assume  you  might  have 
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1  contact  after  that? 

2  A      Are  you  talking  in  general? 

3  Q      Yes. 

4  A      I  don't  recall  any  RTC  person,  but  all 

5  agents  call  and  want  to  know  what  is  going  on  with 

6  the  cases,  if  they  are  any  good. 

7  Q      So,  did  you  regard  this  contact  as  unusual? 

8  A      No. 

9  Q      And  was  there  anything  unusual  about  the 

10  contact?  It  is  a  different  question  than  whether  a 

1 1  contact  was  unusual. 

12  A      I  don't  remember  anything  unusual  about 

13  that  contact.  As  time  went  on,  I'm  not  sure. 

14  Q      I  would  have  covered  it  in  any  event,  but  I 

15  realize  I  want  to  stay  on  the  chronology.   I  wanted 

16  to  cover  one  more  thing  on  the  October  8,  1992  E-mail 

17  message  that  I  previously  showed  to  you,  and  that's 

1 8  the  sentence  which  purports  to  refer  to  a  discussion 

19  you  had  with  someone  in  the  Executive  Office  of  U.S. 

20  Attorneys  that  reads  "he  said  that  he  thought  some 

21  fiirther  investigation  was  needed." 

22  Do  you  recall  that  aspect  of  your 
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discussion  with  a  representative  of  the  Executive 
Office  of  U.S.  Attorneys? 

A      I  don't  recall,  no.    I  don't  know  --  I 
don't  remember  what  I  thought  at  the  time,  but  maybe 
I  did  say  that. 

Q      That  was  going  to  be  my  next  question,  is 
whether  you  can  recall  at  the  time  what  your  views 
were,  if  you  had  a  view,  as  to  whether  fiirther 
investigation  of  this  referral  was  necessary. 

A      I  think  at  that  time  we  decided  we  weren't 
going  to  do  anything  until  after  the  election.  But  I 
don't  know  whether  ~  I  probably  had  ~  I  don't  know 
if  I  discussed  with  Chuck  about  the  merits  of  the 
case  against  the  McDougals.   I'm  not  sure  whether  I 
had  formulated  an  opinion  about  that  at  that  time. 

Q      Turning  back  then  to  your  contacts  with 
Ms.  Lewis  concerning  the  1992  RTC  criminal  referral. 
Could  you  describe  those  contacts  as  you  recall  they 
occurred. 

A      She  called  me  quite  a  few  times  wanting  to 
know  about  her  case. 

Q      I  realize  I'm  not  asking  you  to  give 


specific  dates,  because  I  understand  that  you  of 
course  can't  do  that.   If  you  could  put  it  in  a  time 
frame  as  best  you  can,  fall,  by  month,  season, 
whatever. 

A      All  the  calls  would  have  been  between  the 
1  St  of  September  and  probably  November,  around 
election  time.   It  was  my  recollection  she  called  me 
every  week  or  every  other  week.   She  called  me  fairly 
often.   I  really  don't  remember  --  I  got  the 
impression  that  she  thought  I  was  not  moving  fast 
enough,  but  that's  really  the  only  thing  I  remember 
about  the  conversation.   Do  you  have  anything  to 
refresh  my  memory  about  that? 

Q      Other  than  the  entries  in  this  chronology, 
but  I  would  like  to  go  back  before  we  look  at  that, 
too,  you  just  stated  she  called  you  several  times 
between  early  September  and  election  time.   Do  you 
recall  a  relationship  between  her  calls  and  the 
election? 

A  No.  I'm  not  saying  that.  I  don't  remember 
doing  much  of  any  or  any  work  on  the  case  after  the 
election.   I  just  don't  think  that  was  ~  I  don't 
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1  know.   Chuck  may  have  been  doing  something.   We  just 

2  never  talked  about  it  much  after  that.    What  I'm 

3  saying  is  in  my  mind,  that  would  have  been  the  time 

4  period  that  she  was  calling. 

5  Q      Do  you  recall  whether  she  continued  to 

6  contact  you  after  the  election? 

7  A      Well,  I  think  that  she  would  --  I  would  be 

8  the  person  she  was  supposed  to  contact  always,  and  I 

9  think  there  was  a  letter  from  the  FBI  to  her  saying 

10  don't  call  us  anymore,  call  Dodson.   So,  I  think  I  am 

1 1  the  person  she  would  have  talked  to. 

12  Except  I  do  think  during  the  period  of  time 

13  that  Sandra  Cherry  was  looking  at  the  referral  to 

14  determine  whether  it  was  something  we  had  already 

15  prosecuted  McDougal  on,  I  do  think  she  maybe  talked 

16  to  Sandra  once. 

17  Q      How  would  she  have  known  to  contact  Sandra? 

18  A      As  I  recall,  she  called  me  and  I  said  we 

19  are  checking  on  this  to  make  sure  it  is  not  old  news, 

20  call  Sandra  and  she  can  tell  you  how  she  is  coming  on 

21  it. 

22 Q      To  go  back  to  the  timing  of  the  calls  and 
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1  try  to  be  as  clear  as  possible  on  that.   Do  you 

2  recall  whether  you  had  any  contact  at  all  with 

3  Ms.  Lewis  after  the  election  in  November  of  1992? 

4  A      I  don't  have  any  recollection  of  that. 

5  Q      Your  best  recollection  is  the  contacts 

6  occurred  at  or  about  the  time  of  the  receipt  of  the 

7  referral  in  early  September  and  the  election? 

8  A      My  recollection  is  once  she  made  the 

9  initial  call,  infroduced  herself,  said  she  is  the  one 

10  that  prepared  it,  she  called  me  on  a  regular  basis 

1 1  after  that.    I  don't  remember  the  spacing  of  it.    I 

12  think  she  called  me  four  or  five  times. 

13  Q      Did  she  ever  make  any  reference  to  the 

14  election  in  her  calls  to  you? 

15  A      No.   And  I  do  not  think  ~  I'm  not  positive 

16  about  this  --  but  I  do  not  think  I  ever  told  her  a 

17  decision  had  been  made  to  do  nothing  on  the  case 

18  until  after  the  election.   I  don't  believe  I  told  her 

19  that. 

20  Q      Do  you  have  a  recollection  of  telling  her 

21  at  some  point  that  nothing  would  be  done,  that  your 

22  office  had  decided  nothing  would  be  done  on  the  case? 
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1  A      I  don't  know.    It  seems  to  me  that  she  was 

2  told  that  at  some  point  in  time,  but  I  don't  think  I 

3  did  it. 

4  Q      Do  you  know  who  did? 

5  A      No.    I'm  not  positive  she  was  told.    Surely 

6  she  was  told  at  some  point  in  time. 

7  Q      Do  you  have  any  knowledge  of  Ms.  Lewis 

8  having  contacts  with  individuals  in  the  FBI  office  in 

9  Little  Rock  in  this  same  time  period  that  we  have 

10  been  discussing? 

11  A      I  am  positive  someone  had  shown  me  a  letter 

12  from  the  FBI  to  her  telling  her  to  contact  me.   So  I 

13  assume  from  that  that  she  was  contacting  the  FBI  and 

14  they  didn't  want  to  talk  to  her  anymore. 

15  Q      You  earlier  made  reference  to  a  letter  that 

16  you  recalled  from  the  FBI  in  Little  Rock,  as  I 

17  understood  it,  to  Ms.  Lewis  concerning  this 

18  referral.   If  I  could  show  you  a  document  marked  FBI 

19  1077  and  ask  you  whether  you  have  seen  that  document 

20  before. 

21  (Exhibit  1077  identified.) 

22 (Witness  examined  the  document.) 
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1  THE  WITNESS:   That's  the  letter  I  was 

2  referring  to. 

3  BY  MR.  COLE: 

4  Q      That  is  the  letter  you  were  referring  to? 

5  A      Yes.   That  indicates  that  I  told  the  FBI  to 

6  have  her  contact  me,  and  I  don't  know  if  that  is  ~ 

7  in  my  mind,  I  was  doing  it  as  a  favor  to  the  FBI, 

8  because  I  didn't  really  mind  talking  to  her,  to  be 

9  honest.   That's  what  I  did.    I  did  a  lot  of  that. 

10  Some  people  ~  to  me  that  was  part  of  my  job,  to  try 

1 1  to  keep  agents  happy  and  have  good  relations  with  all 

12  these  people.   So  1  didn't  mind  taking  on  that  job. 

13  Q      Did  the  FBI  ask  you  if  you  would  be  the 

14  point  of  contact  with  Ms.  Lewis? 

15  A      I  think  I  had  a  conversation  with  Steve 

16  Irons  and  he  said  she  had  been  calling  and  maybe  I 

17  should  handle  all  the  calls. 

18  Q      What  else  did  Mr.  Irons  say  about  his 

19  contacts  with  Ms.  Lewis? 

20  A      I  don't  know  if  he  said  ~  it  seems  to  me 

21  that  they  were  ~  she  had  irritated  him. 

22  Q      Do  you  know  what  she  had  done  to  irritate 
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1  him? 

2  A      No,  I  don't. 

3  Q      Did  Mr.  Irons  ever  express  any  views  to  you 

4  regarding  his  opinion  of  Ms.  Lewis's  work  on  this 

5  matter? 

6  A      No. 

7  Q      The  same  question  for  others  in  the  FBI. 

8  A      No. 

9  MR.  COLE:    Off  the  record. 

10  (Recess.) 

11  BY  MR.  COLE: 

12  Q      Did  there  come  a  time  when  your  office, 

13  that  is  the  U.S.  Attorney's  Office  in  Little  Rock, 

14  referred  this  criminal  referral  that  we  have  been 

15  discussing  to  the  Justice  Department  in  Washington? 

16  MR.  FISHMAN:    What  do  you  mean  by  "referred 

17  it"? 

18  MR.  COLE:    "Referred"  is  perhaps  not  the 

19  best  word. 

20  THE  WITNESS:    1  think  -- 

21  BY  MR.  COLE: 

22 Q      Forwarded  it  for  review  or  analysis  to  the 
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1  criminal  division  in  Washington. 

2  A      Not  while  I  was  there.   The  last  letter 

3  Chuck  wrote  that  he  thought  that  we  should  recuse,  as 

4  far  as  1  know,  is  the  last  contact  we  had  with 

5  Justice  while  I  was  there. 

6  Q      That's  the  last  information  you  have  ~ 

7  A      Yes. 

8  Q      --  about  that? 

9  A      Yes. 

10  Q      Do  you  have  any  knowledge  of  inquiries  by 

1 1  Ms.  Lewis  to  the  Department  of  Justice  concerning  the 

12  referral  after  that  time,  the  time  of  that  letter? 

13  A      No. 

14  Q      During  the  period  of  time  that  we  have  been 

15  discussing,  mid-to-late  1992  through  mid- 1993,  are 

16  you  aware  of  what  other  failed  savings  and  loans  the 

17  RTC  was  investigating  in  Arkansas? 

18  A      It  seems  to  me  that  the  FBI  told  me  they 

19  were  investigating  Superior  Federal  and  there  might 

20  be  some  referrals  in  the  ftiture  on  that  and  maybe 

21  First  Federal.   But  I  was  led  to  believe  that  there 

22  would  be  some  referrals  coming  out  in  the  next  year 
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1  or  so  and  on  a  couple  other  institutions.    1  think 

2  those  are  the  correct  names. 

3  Q      Have  you  ever  heard  of  an  S&L  in  Arkansas 

4  called  Saver  Savings? 

5  A      Yes,  Saver  might  be  right  instead  of  First 

6  Federal. 

7  Q      Do  you  have  any  knowledge  of  any 

8  instruction  or  direction  given  to  the  RTC  by  the  FBI 

9  in  terms  of  allocating  investigative  resources? 

10  A      I  have  no  idea  or  knowledge  of  that. 

11  Q      Did  your  office,  that  is  the  U.S. 

12  Attorney's  Office  in  Little  Rock,  consult  with  the 

13  RTC  as  to  allocation  of  investigative  resources  for 

14  failed  savings  and  loan  associations? 

15  A      No. 

16  Q      So,  is  my  understanding  correct  then  that 

1 7  you  would  wait  for  a  referral  to  come  in  from  one  of 

18  the  agencies  before  you  would  take  investigative  or 

19  prosecutive  action  in  your  office? 

20  A      Yes.   That  is  generally  correct.  There 

21  would  be  times  that  maybe  we  would  ~  people  would 

22  call  us  about  criminal  activity,  not  knowing  who  to 


1  call,  they  would  call  us  instead  of  some  agency.   In 

2  those  instances,  I  would  contact  the  appropriate 

3  agency.  But  I  don't  recall  that  ever  happening  with 

4  RTC. 

5  Q      Were  there  any  criteria  or  guidelines  that 

6  your  office  followed  or  that  the  FBI  office  in  Little 

7  Rock  followed  of  which  you  are  aware  for  determining 

8  what  failed  savings  and  loans  should  be  investigated, 

9  informal  or  formal? 

10  A      I  don't  think  our  office  developed  those 

1 1  guidelines.   I  do  think  that  they  concentrated  on  the 

12  savings  and  loans  that  lost  the  most  money.   I  don't 

1 3  know  how  they  came  up  —  I  think  Madison  was  the 

14  first  referral  we  got. 

1 5  You  have  to  understand  these  referrals  came 

16  in  before  I  got  there.   But  I  believe  Madison  is  one 

1 7  of  the  first  ones  because  McDougal  is  the  first 

1 8  savings  and  loan  person  we  tried.   First  South  was 

19  the  next  group  of  referrals  we  got,  and  we  prosecuted 

20  several  people  in  that  institution.    So  that  came  in 

21  second. 

22  I  don't  know  why  they  chose  those.   Maybe 
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1  there  was  no  obvious  criminal  activity  there.   1  have 

2  no  idea. 

3  1  don't  think  those  referrals  came  from 

4  RTC.    I  think  they  may  have  come  from  ~  well,  it 

5  wouldn't  have  been  the  RTC  then.   It  would  have  been 

6  the  FDIC  maybe  or  the  ~ 

7  Q      FSLIC? 

8  A      Yes. 

9  Q      Do  you  recall,  order  of  magnitude,  the 

10  losses  associated  with  First  South  and  Pine  Bluff? 

11  A      It  was  50  or  $60  million,  I  think,  of 

12  criminal  activity,  what  we  felt  was  criminal 

13  activity. 

14  MR.  COLE:    Off  the  record. 

15  (Discussion  off  the  record.) 

16  BY  MR.  COLE: 

17  Q      If  I  could  rephrase  my  question,  I  was  not 

18  asking  the  magnitude  of  the  criminal  activity  that 

19  was  prosecuted  but  the  losses  to  the  government  of 

20  the  thrift  insurance  fiind,  whether  RTC  or  FDIC, 

21  associated  with  the  failure  of  the  institution  or 

22  order  of  magnitude  for  First  South. 


1  A      I  don't  remember  the  exact  order  of 

2  magnitude.   But  it  was  much  larger  than  60  million. 

3  Q      Hundreds  of  thousands  of  dollars? 

4  A      Yes. 

5  Q      The  same  question  for  Saver  Savings  and 

6  First  Federal? 

7  A      1  don't  know.    I  really  don't.    I  never 

8  worked  on  those  referrals.   I  just  don't  know. 

9  Q      Do  you  know  if  it  was  more  or  less  than 

10  associated  with  Madison  Guaranty? 

11  A      I  think  Madison  was  a  smaller  savings  and 

12  loan,  one  of  the  smaller  ones.    I  am  answering  that 

13  in  terms  of  the  total  loss  to  the  government.   I 

14  don't  think  it  was  smaller  in  terms  of  criminal 

15  activity,  but  it  was  smaller  in  total  dollars  lost. 

16  Q      Do  you  know  whether  the  RTC  in  fact 

1 7  conducted  any  investigation  with  regard  to  Saver 

1 8  Savings  or  First  Federal? 

19  A      I  don't  know.    I  haven't  seen  any 

20  indictments  since  I  have  been  gone. 

21  Q      Focusing  on  the  time  period  in  which  you 

22  were  in  the  U.S.  Attorney's  Office  in  Little  Rock, 
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1  are  you  aware  of  any  request  from  the  FBI  to  the  RTC 

2  to  investigate  those  institutions? 

3  A      I  don't  know  of  any.   I  may  be  telling 

4  you  ~  there  was  one  person  we  indicted,  but  I  don't 

5  think  it  was  a  Little  Rock  savings  and  loan.   I  don't 

6  recall  the  name  of  it.    It  was  possible  it  was  one  of 

7  those  institutions.    But  I  really  think  it  was  a 

8  smaller  institution  outside  of  Little  Rock. 

9  Q      Do  you  have  any  knowledge  of  how  the  RTC 

10  internally  determined  which  failed  savings  and  loans 

1 1  would  be  the  subject  of  criminal  investigation? 

12  A      I  have  no  idea. 

13  Q      I  believe  you  testified  earlier  that  you 

14  personally  did  not  do  what  I  would  call  a  substantive 

15  review  of  the  1992  criminal  referral,  and  by  that  I 

16  particularly  mean  reviewing  the  documents  and 

17  exhibits  that  were  attached. 

18  A      That's  correct. 

19  Q      If  I  understand  your  testimony  correctly, 

20  you  believe  Mr.  Banks  did  at  least  to  some  extent 

21  perform  such  a  review? 

22  A      I  believe  he  did. 


1  Q      Was  he  assisted  by  Ms.  Cherry  in  that 

2  review  or  was  her  analysis  a  separate  analysis  for 

3  purposes  of  determining  whether  there  was  overlap? 

4  A      Her  analysis  was  separate.  It  was  not  at 

5  the  same  time.   I  don't  know  if  anyone  helped  Chuck 

6  with  that  review.   Maybe  a  law  clerk  or  something. 

7  But  I  don't  really  think  any  of  the  other  attorneys 

8  helped  him  on  that. 

9  Q      Focusing  on  the  review  that  Mr.  Banks 

10  conducted,  what  do  you  recall  that  he  concluded  from 

1 1  his  review? 

12  A      I  think  his  letter  spells  that  out,  that 

13  he  ~  whatever  the  letter  says.   He  didn't  think 

14  there  was  a  case  against  the  witnesses  and  that  maybe 

1 5  the  check  kite  portion  of  it,  the  main  body  of  it, 

16  against  the  McDougals  could  be  looked  into. 

1 7  Q      Separate  and  apart  from  what  the  letter 

18  says,  do  you  have  any  recollection  of  understanding 

19  from  Mr.  Banks  if  he  had  a  view  as  to  the  quality  of 

20  the  referral? 

21  A      No.    I  don't  think  we  were  critical  of  the 

22  way  the  referral  was  written  and  their  investigative 


60 


2128 

61 

1  technique.   I  don't  think  we  criticized  that  at  ail. 

2  As  referrals  go,  that  was  a  fairly  normal  looking 

3  referral,  I  think. 

4  Q      Although  you  testified  I  believe  earlier 

5  that  that  was  the  first  referral  that  you  had  ever 

6  seen? 

7  A      But  comparing  it  to  referrals  I  would  get 

8  from  ATF  or  any  other  government  agency.   Different 

9  agencies  go  in  different  detail  when  they  give  a 

10  referral.   Sometimes  the  FBI's  referral  is  a  phone 

1 1  call.  As  referrals  go,  that  seemed  like  a  fairly 

12  normal  referral. 

13  Q      It  would  be  helpful  to  me  and  perhaps  for 

14  the  record  for  this  committee  if  we  could  focus  on 

15  referrals  involving  failed  savings  and  loan 

16  associations  because  I  have  some  question  as  to 

17  drawing  analogies  to  other  agencies. 

18  A      I  don't  think  I  can  tell  you  about 

19  referrals  on  failed  savings  and  loan  because  I  didn't 

20  get  those.   Those  were  in  place  before  I  got  there  on 

21  the  cases  I'm  familiar  with.    I  don't  think  they  came 

22  from  RTC.    They  came  from  the  FSLIC. 


1  Q      If  you  could  help  me  to  be  as  clear  as  we 

2  can  on  the  record  the  chronology  of  what  transpired 

3  here,  going  forward  from  the  time  that  Mr.  Banks 

4  determined,  as  set  out  in  his  October  16  letter,  that 

5  his  office  would  not  take  action  on  this  referral 

6  until  after  the  election,  proceeding  forward  to  the 

7  point  in  time  that  Mr.  Banks  wrote  the  second  letter 

8  you  referred  to,  can  you  tell  me  what  was  done  with 

9  respect  to  this  referral  in  terms  of  further 

10  investigation? 

11  A      I  don't  think  I  ~  I  know  we  didn't  issue 

12  any  subpoenas.   I  don't  think  the  case  was  ever 

13  assigned  to  a  specific  AUSA.    So  we  did  nothing. 

14  Q      Do  you  know  what  the  FBI  did  during  that 

15  time  period? 

16  A      I  don't  know  for  sure,  but  I'm  assuming 

17  they  looked  through  those  documents.   They  may 

18  have  --  after  the  election,  they  may  have  tried  to 

19  talk  to  Mr.  and  Mrs.  McDougal.   Of  course,  they 

20  wouldn't  talk  to  you.    That  is  an  absurd  notion. 

21  Mr.  McDougal  wouldn't  think  about  talking  to  the 

22  FBI. 
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1  MR.  COLE:   Bear  with  me  for  a  moment. 

2  would  like  to  try  and  find  a  document. 

3  Off  the  record. 

4  (Pause.) 

5  MR.  COLE:   I  don't  believe  I  have  any 

6  further  questions,  Mr.  Dodson.   Thank  you. 

7  MS.  FISHER:   No  further  questions. 

8  (Whereupon,  at  2:35  p.m.,  the  deposition 

9  was  concluded.) 
10 

1 1  

12  F.  MAC  DODSON 
13 

14 
15 
16 
17 
18 
19 
20 
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22 
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\        *  ■    ■' 

\   ^  Tiiis  is  «  follovup  to  ay  pravioxia  aaatin?  vit2i  ^you/and  ay 

••cond  rsviav  of  th«  abcva  rafarancad  rafarral  vith/  suppoztinq 

doorrran'ta «  / 

\   '^  /^ 

\  At  t^a  tiaa  va  aat,  I  asplainad  to  yoa  ay  sarioua  rasarvationa 

about  futura  prosacutiona  of  t^a  individuals^ involvad  in  tha 

rafarral.\  My  avaluation  of  tha  rafarral  Jjidlcataa  that  tixara  ia 

not  a  prosacutabla  casa  capabla  of  bain?  proved  b«yond_a_xaAaonab la 

doubt  agirinat  any  of  tha  vitnaasaa.  Whila-  par  ticlpition  ofacma  or 

all  of  thaM  vitnaaaaa  cartainly  aug^asts  poor  judgxant,  possibla 

conflicts  of  intaraat  or  athical  infractions,  proving  apacifie 

intant  or  kncving  criainal  conduct  vould  b«  a  presaeutorial  burdan 

tbAt  could  not  b«  carriad  bayond  a  raaaonabXa~~dojibt. 

ThM  only  allaqationa  having  any  cradibility^^wortbyvof  poaaibla 
dalibaration  for  invaatigation  axiats  against  Xr.  and  Krs\  McScugal 
and  Lisa  ^Xnspaugb.  Xvan  thaaa  allagationa,  ceabinad  vitb  Xr. 
McCougal'^  pravious  acquittal,  his  praaant  aantal  atata  along  with 
no  proap«ct\Ofvxacovaring  lost  aoniaa  from  tha  inatitution  hava 
aarious  nagativa^attributaa  for  a  auccassful  prosacution  ot  tbssa 
Insidara.      \.   \. 

I  aa  Bov  advisad  that  you  hava  baan  ordarad  to  dc  an  ioaadiata 
raviav  ta  datarxina  if .  sn "^Intaatigation  is  varrantad.  As  part  o^ 
saaa,  yea  ara  raquirad'^to  a«nd  a  proapactiva  propoaal  for  aiich 
invaatigatioa  by  Friday,  0etabar"^4y^j^9 2 .  _giaehr' an  ordar  doaa  not 
apply  to  ithis  offica.      \  / 

Hov«v«r,  Z  do  baliava  it  might^ba  halpful  to  raitairata  vliat  Z 
hava  told>  you  pravioualy.  Kaitbarl--piaraonally.,.-ncr  this  offica 
vill^participata  in  any  phaaa  of  auch  an~Invlatigation  regarding 
tha  abova  rafarral  prior  to  Movaabar  3,  1992.  You  may  coaaunlcar* 
this  orally^toLofficials  of  tha  rsi  or  you  ahould  faal  fraa  to  aaJca 
this  part  of  your  raport. 
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XT.  Don  p«trus 


yitJ^im   I  do  not  iat&nd  to  dajilijratx  th«  vcr^xOf  STC,  I  mut 

opia«/tAa^  aftar  much   a  laps«o£tla«  th«  indiatanca^Cor  urgaacy  la 

tiiia/ca»«  app«Ar»,..Jto — ataggSSt  SB  intantional  or  unintaational 

attaapt  to  int«rT«n«  iato  tli«  political  proc««a  ot  Ut«  upcominq 

praaidantlal^lactlon.   You  and  I  Icnow  Ln   Invamtigatioixa  of  t^is 

t7P«,  t^a^irst  atapa,  aucA  aa  laauanca  or  qrand  lury  a-obpOAna  tor 

,racorda«'^  vill  laad  to  a*dia  and  public  inquiriaa  of,  matt ar a  t^t 

/ara  aubjact  to  abaoluta  privacy.   Xvan  aadia  quaationa  Lbcut  aucA 

/  an  invaatlgatlon  in  today 'a  aodam  political  eliaata  &11  too  of  tan 

/  publ'lcly  porports  to  •lagitiaixa  wtiat  can't  ba  provan.*, 

f       ror  »•  parsonally  to  participata  in  an  invaatiqation  that  I 

j  ]cnov  vill  or  coald  aaaily  laad  to  t^a  abora  acanario  and  ts  tha 

posaiJbla  danial  of  righta  dua  to  tha  tax^ata,  atibjacta,  vitnaaaas 

1  or;  '  dafandanta   ia  inappropriata.    I  baliava  it  aaonnra  to 

\    proaacutorial  aiaconduct  and  violataa  tha  aoat  baaio  Sundaaantal 

\  rula  of  Dapartaant  of  Jaatica  policy.   I  cannot  b«  a  party  to  aucA 

\  actiona  and  baliava  that  auch  vould  ba  datriaantal  to  tha 

\Dapaxtaant  of  Justica,  rai,  this  of^ica  and  ts  tha  ?raaidairt  of  tha 

Unitad  Stataa.  / 

\   \  ■• 

\   In  dua  tima,  I  vill  ba  happy  to  aaat  vit^  you  to  disoisa  a 

lialtadv  aacaaination  and  pcaaihiliry  of  pr p.ring  acaa  \of  tha 

alla^ati^ona  raqardin?  Kr.  and  Xrs.  XcOcuqal^-and  Ka.  Xnapau<7&.   In 

tha  avant^J  coiicluda  that  thair  caaa  ahould  badaclinai^__j«tiich  at 

thia  polntx^  ia  a  diatinct  pcaaibility, — 121  DOJ  can  cartainly 

ovarrida  that  daciaicn  and  coamit  Dapartaant  of  Justica  parsonnal 

and  raaeurcaa  to  both  tha  invaatiqatiea  and  proaacution  of  tha 

caaa. 

"^X^  yor  your  infcraation,  in  tha  avant  I  r«eaiya~~iny^raaa  inquiry 
froa\any  aourca  vhataoavar  I  aai  qoinq  to  "raf ar  thaa  to  tha 
auparviaory  officiala  in  tha  Dapartaant  of  Muatiea  and/or 
Raaolutibn  Truat  Ccrpcratian.  ^, 


Baat  aaqarda. 


Uoitad  atataa  Jirttcmay 


CA3tbw 


Floyd  Xaa  Dodaoa 

E:r»cutiya^»aaiatant  U.S.    Attomay 
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•rv:#'-30-l??-   1":3= 


MC  1C6L1T7LS  PQCr 


Lace  1991 

to 
Early  1992 


March  ?. 


SSA  requested  JEAN  LEWIS,  RTC, "vork  on 
preparing  referrals  for  SAVERS  and  lac 
Pe^er.al-_-b©tii— falled__iiiatituticns  located 
--trT'LiCtla  Rock.   RTC~w*iB~-aid vised  FBI  waa 
not  interested  in  referrals^on  infititutions 
where  we  had  previously  had  prcaecutions 
as  much  as  we  were  with  institutfons    \ 
which  had  been  unaddreseed  for  some^  time., 

Newspaper  article  appeared  discussinc- 

the  Clintons  partnership  with  JIM  McDCUGAI., 

in  Whitewater  Development  Corp.,  and 

the  failure  cf  MADISON  GUARANTY.   Also 

mentioned  a  letter  HILLARY  or  Rose  Law 

Firm  wrote  to  Arkansas  Secorities  Commission 

asking  for  no  action  on  some  issue 

conceminc  MATISCN. 


Within  two 
wee.ka   \ 


Within  next  few^ 
weeks 


JEAN  LiVrs  of  RTC  contacted  FBI  Little  Rock 
(Aaron)  review  our  investigation.  -'She  alsc 
examined  the  records  of  MAD I SCN^ 'which  were 
stored  in  the  Outlet  Mall  on,^^0  along  with 
records  of  most  of  the  joeiler  failed  Arkansas 

S&LS      (RTC    custody)         T.FWTg     ar'-^-'  qari     T?,CNg     p'"'^ 

was  called  off  her  work  en  the  SAVERS/FIRST 
FEDERAL  referral  to  work  on  the  allegations 
in  the  news  article.   Either  RTC  in 
Washington  or  regional  RTC~_headq-jarters  in 
Kansas  City  had  seen  the  -art^"ie,and  asked  if 
RTC  had  the  records  of  MADLSOM.   When  they 
learned  they  did,  they  wanted  the  CLUJTOn' 
angle  investigated  to  make  sure  they  hkdn't 
missed  somethinc.  \    ^. 


(IRONS)  contacted  LEWIS'S  supervisor  to 
askv^if  they  had  discove  -ed  something  that 

oked  like  it  would  be  basis  for  a/ referral 
and,  CLARK  WALTON  said  yes .        / 


Over  next  ,few  months  RTC  (Lewis)  appa^ 

andl  FBI  employees  of  what  she  w«s  working  on. 


red  several  AUSAs 


Midi  August,  1^92 
\ 


LEWIS  advised  FB^I^^^e  referral  was^^lmost 
complete.   Her  3uperi^xfi__gav5__her^a  deadline 
a/31/92  withc-it  fail.   She  advised  she 
gave  up  a  ]ab  oppcrtunicy  in  Washington 
in  order  to  cor.plete  the  referral,  noting 
she  might  change  the  course  cf  histor-/. 

FBI-00001526 


rue  n/^,^,^,^_3,7r 
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r(^-jO-:?°~     i-:JC 


nc    lOtClTTLE   PtXK 


fCl    221   STOt  P.O; 


Around   8/31 


9/2/92 

/ 
/  / 

N«xt/dav  or  ec 

I 


Neoct    few   davs 


FBI    calked   to  LEWIS,    who  "idviaed   she   was 
almcac   done   and  would  ovemighr    the   pacJcage 
when   complete . 


Rei erral  received~-f^oni __RTC 
'fiis  copy  same  date. 


USA  received 

\ 


Spoke  to  USA  who  wanted  us  to  ta~ke  no  action 
until  we  had  time  to  diacuBS  it  due  to 
sensitivity.   (Previous  conversations  that 
it  was  coming  had  occurred)  \ 

RTC  began  to  call  and  ask  what  FBI  was  doing 
with  the  referral . 


a/s/ss 


RTC  leaves  phone  message  complaining  FSI 
return  calls  and  cive  status  reccrt. 


9/l\C/92 


9/ie/?>2 


RTC  was  advised  nc  decision  cy  USA  and  F=I 
was  net  going  to  be  in  a  position  to  give 
status  reports  when  he  did. 

Lewis  of  RTC  meets  with  SAs  and  AUSAs  on 
another  case.   Prior  to  she  aaired  me  what 
status  of  MADISON  was.   Told^her  net  decided, 
but  meeting  was  schedul-^S' with  USA. 

After  her  meeting  she  waited  for  me.   She 
again  asked  for  status  and  was  told  she  would 
have  to  ask  USA.   She  advised  her  boss, 
Richard  lorric,  kept  asking~-^i€jr  to  try  to 
find  out  what  we  were  doilig-s^^^^  i"><xni"ded  her 
of  sensitivity  and  that,  even"i^  USAxdecided 
to  go  forward,  these  cases  took ^longerx than  a 
month  to  determine  what  was  there  .~~\^  She'^ 
advised  everyone  above  her  in  RTC  was  aware 
of  referral  and  it  was  approved  at  Washington 

ore  going  out.   She  apologized  for  asking 
repeatedly  but  said  her  superiors  kept 

elXing  her  to  find  out  what  we  were  doing 
what  we  were  doing  with  the  case.   She  was 
anyxcommunication  would  have  to  come  from 
the  USA  an^^-f^I  would  not  even  ts-ll  her  when 
the  meeti^ng  to^^^scuss  it  toojc^lace,  much 
less  the  "outcome. ~  Tslrd— hnsrto  deal  directly 
with  USA  an^xcut  FBI  out.   Also  observ^  she 
and  RTC  had  no"^c^ason  or  need  to  know.   She 
off  erred  a3si3tance^.4i_  ^^^^^d.  ^..^^""^^ 

FBI  and  USA  meet,  no  action  take.-,  pending 

further  review  by  USA.         ^^^  „„„o,e->-7 

FBI-00001527 

First  Assistant  USA  adv:.se3  they  are  going 
notify  DOJ  they  received  referral .   Also 


2135 


n^-ZQ-X". 


1-:JC 


-iC  lEJbL'.'TLE  PtXr 


F.er 


--stlviaed  J£AN  LEWIS  on^-TC  new  calling  hir.. 
She  called  and  said  she  didr^' c  mean  cc 
pester  him  but  it  was  standard  ^to  make  a 
followup  contact  six  weeks  after^any  referral 
to  make  sure  It  was  received  and  find  out 

^ii-any^larif  icatTcrr-oi^^aasiatance  was 
needed .  ~"^-^^ 

\-     \ 


FBI-00001528 
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0-93  (Res-.  OI/Jl/91) 

TRANSMIT  VIA: 
H    Teletype 

DATE:    10/1/12 

-PACE  1  OF  a 


._ipARTMENT  OF  JUSTICE 
JERAL  BUREAU  OF  INVESTICATi,.  . . 
COMMUNICATION  MESSAGE  FORM 


PRECEDENCE: 
D    Iminediili 


TO    FBI /LITTLE    M€i:/PRI0RITY/£5q^/;i^,^^5^^ 


CLASSIFICATION: 
Q    TOP  SECRET 

SECRET 

CCwnOENTIAL 

unclXs^  F  T  0 


.  flCDOUGAf^  SUSAN  H.  SfM)OUCAL-.  L  IS  A  *NSP  AUfiH ; 


JAHES  B. 
UNSUB\S)  5,\  riADISON  GUARANTY  SAVINGS  AND  LOAN-,  LITTLE  ROCK- 
ARK  ANS*S  •.  \lF  ^  00:   LITTLE  ROCK. 

RE  tCLCXL  FROn  SSA  KEVIN  B-  KENDRICK-.  FBIHQ -.  T^SSA  STEVE 
IRONS-.  LITTl>£  R^CK-"  lO/a/12-.  AND  TELETYPE  FRrtTfiLITTLE  ROCK  TO  THE 
bureau.  10/7/12. 

AS  DISCUSSED  IN  RETELCALL-.  AN  FIF  INVESTIGATION  IS  WARRANTED 
IN  CAPT] 
LIMITED 


lee 


NOTE;  Copy  Deiigna 
Approved  By 
MRI/JUL 
Transmitied 


for-s;dmm  centervUSE  only 

ist  Pake  Of  This  Telet^ 


on 


-£32 


7  3 


OCT    Q  ?oo9 


FBI-00000523 
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<M»JA  (Rc»    01/:5/»l) 


Apartment  of  justice 
federal  bureau  of  investigation 
communication  message  form 


"PAGE    2    UN 


VIOLATIONS    AS    ALLWrf  IN    THE    RESOLUTION    TRUST 


CRIMINiL    REFE^AL    FORM,    »ATEI>    1/1/12 


r 


TIE   ROCK  SHOUL»  OBTAIN  FROH  THE  UNITED  STATES  ATTORNE 


5DITI0N,  THE  JOCUMENTS  SHOULD  BE  AFFORDED 
URITY  SO  AS  TO  MAINTAIN  THE  PRIVACY  OF  JHE 


AND  REVIEW  THE  DOCUMENTS  REFERENCED  IN  , THE  CRIMINAL  REFERRAL. 

r  /  \ 

IN  OiRDER/  TO  PROTECT  THE  IDENTITIES  OF  PASSIVE  INVESTORS  AND/OR 

II  -  11 

UITNESSEiSi  LITTLE  ROCK  SHOULD  NOT  CONDUCT  ANY  OVERT  INVESTIGATION 

SUCh\aS  WITNESS  INTERVIEWS  OR  SERVING  OF  GRAND  JURY  SUBPOEN/AS  AT 

THIS 

APPROF 

witne: 

is  reouested  to  submit  results  of  this  lh1itc8' 
investigation  and  anticipated  investigative  and  prosecutive  plans 

BY    C08~\10/lb/12-,    TO    FBIHQ,    lilCCS,    FIFUi    A T T E N T/T0+*-^4,      SSA    KEVIN    B. 

KENDRIC 

BT 

//// 


FBI-O000052i 
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O-tIB  (Sro   01/:]/91) 


V.-EPARTMENT  OF  JUSTICE 
FEDERAL  BUREAU  OF  INVESTIGATION 
COMMUNICATION  MESSAGE  FORM 


PACE    3 


AtniNr^TRATLyC  NOTr/TICKLrR  COUNT 


ON  yi/12,  iHZutrtiz  rock  jivis 

REFERRAl/FORn  FROJKTHE  RTC  ALLEGING  U _  _     __ 

KIT::.'2 /dCTIVITJ^LISTING  PRESIDENTIAL  CANDIDATE  BILLXLINTO 
HIS  WlfEi  HIVCARY,  AS  POTENTIAL  WITNESSES.  ON  lO/fl/lsXBUR 
OFFICIALS  riET  WITH  ASSISTANT  AG  ROBERT  MUELLER  AND  SPECIXL 
COUNSEL-  lf!X  RAPHAELSON,  OF  THE  DOJ.  AAG  MUELLER  ADVISEdXt 
DOJ  tflD  NO^T  HAVE  ENOUGH  INFORMATION  AT  THIS  TIflE  TO  RENDER\ 
KIND/OF  0/PINION  AND  THAT  FBIHfl  SHOULD  MAKE  A  DETERMINATION 
REGARDING  AN  INVESTIGATIVE  COURSE  OF  ACTION.  AAG  MUELLER  A 
THAT|thIS  matter  should  not  be  treated  ANY  DIFFERENTLY  THAN 
OTHEff  SIMILAR  FIF  INVESTIGATION  ADDRESSED  BY  THE  FBI  AND  DO 


HAT\ 
ANY 


FBI-00000525 
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II  S     n#p«rtm»iit  of  Juslic 


Ms.  Jean  Lewis 

Investigator 

Resolution/ Trust  Corporation 

Kansasi  City  Consolidated  Office 

4900  Mlain  Street 

P.O.  BOX  4119570 

Kansas  City,  Missouri   6414  1 


~rtrer5-^4jxanclal    Centra    P)cwy.,    #200 
Little   RoclTr^AfJoinsaa      72^211 
0«cafflhar   15,    199w 


/ 


Dear  MsV  Lewis: 

\   \  /    ■ 

\Thi3  letter  will  ac)cnowledga  receipt  of  Rasolutibn 
Trust  Corporation  (RTC)  Criaiinal  Referral  IC0004.       y^ 

At\the\request  of  Assistant  United  Stat*«^^ttomey    \^ 
(AUSA)  Floyd  rtac  Dodson,  Eastern  District  of  Arlcansas  (EDAR) ,  who 
is  also  in  receipp^of  the  referral  and  attached  exJiibits,  any 
inquiry  from  your  agency  should  be  directed  to  him. 


Thank  you  for  your  assistance  in  this  matter 


1  -  Addressee  \ 
1  -  USA^  EDAR 
1  -  29-0 
SDI/sdi 


FBI-OOOOIO: 
rME-0O0CXX>t2 


DEPOSITION  OF  DONALD  B.  MACKAY 
IN  RE:  S.  RES.  120 


WEDNESDAY,  OCTOBER  18,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  DONALD  B.  MACKAY,  called  for  examina- 
tion pursuant  to  notice  of  deposition,  at  10:20  a.m.  in  Room  640-A 
of  the  Hart  Senate  Office  Building,  before  JULIE  BAKER,  a  Notary 
Public  within  and  for  the  District  of  Columbia,  when  were  present: 


MICHAEL  CHERTOFF,  Esq. 

Majority  Special  Counsel 

H.  CHRISTOPHER  BARTOLOMUCCI,  ESQ. 

Majority  Associate  Special  Counsel 

LOUIS  J.  GICALE,  Esq. 

Majority  Deputy  Special  Counsel 

NEAL  E.  KRAVITZ,  ESQ. 

Minority  Principal  Deputy  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

CHARLES  J.  SGRO,  Esq. 

Special  Assistant  to  the  Deputy  Attorney  General 

U.S.  Department  of  Justice 

Tenth  Street  &  Constitution  Avenue,  NW 

Washington,  DC  20530 

On  behalf  of  the  Deponent. 

ALSO  PRESENT:  TIMOTHY  P.  MITCHELL 


(2141) 


41-378  97-  15 
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1  PROCEEDINGS 

2  Whereupon, 

3  DONALD  B.  MACKAY 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  CHERTOFF: 

8  Q      Mr.  Mackay,  my  name  is  Michael  Chertoff. 

9  I'm  the  Special  Counsel  to  the  Senate  committee 

10  investigating  Whitewater,  and  I'm  just  going  to  give 

1 1  you  a  little  bit  of  an  introductory  description  of 

12  what  we're  doing  here  before  we  get  started  with  the 

13  deposition. 

14  Mr.  Ben-Veniste  is  the  special  counsel 

15  representing  the  Democrats  in  this  inquiry. 

16  As  you  probably  are  aware,  the  deposition 

17  here  is  being  conducted  pursuant  to  Senate  Resolution 

18  120  which  establishes  this  committee  to  investigate 

19  Whitewater  Development  Corporation  and  certain  other 

20  related  matters. 

2 1  As  part  of  that  resolution,  we  are 

22  authorized  to  investigate  and  hold  hearings  into 

1  whether  there  were  improprieties  in  the  handling  of 

2  RTC  criminal  referrals  relating  to  Madison  Guaranty 

3  in  1993  and  1994. 

4  We  are  going  to  have  public  hearings  in  the 

5  near  future  on  this.   This  deposition  may  lead  to 

6  your  being  called  as  a  witness  in  the  public 

7  hearing.   It  may  not.    That's  something  we  won't  know 

8  for  a  while.   We  will  let  you  know  certainly  if 

9  you're  going  to  be  called  as  a  witness  at  the 

10  hearing. 

1 1  Like  with  any  deposition,  I'm  going  to  ask 

12  you  questions  which  you  have  to  answer  under  oath. 

13  If  you  don't  understand  a  question,  let  me  know  and 

14  I'll  rephrase  it.    I  would  ask  you  not  to  speculate 

15  or  guess,  unless  I  specifically  ask  you  to  speculate 

16  or  guess. 

17  We'll  have  a  record  of  the  questions  and 

18  answers,  which  will  be  treated  as  committee 

19  confidential  until  the  commencement  of  the  hearings. 

20  Once  the  hearings  begin,  some  or  all  of  the 

21  deposition  may  be  released  publicly.   In  any  event,  I 

22  anticipate  at  the  end  of  the  process  all  the 
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1  depositions  will  become  public. 

2  You  will  have  an  opportunity  before  the 

3  hearing  to  come  and  look  at  your  deposition  with 

4  Mr.  Sgro  in  order  to  make  any  corrections  you  want  in 

5  the  transcript,  although  I  should  advise  you  if  you 

6  make  any  corrections  apart  from  ministerial  or 

7  clerical  clarifications,  that  could  be  the  subject  of 

8  a  redeposition. 

9  If,  in  fact,  you  are  called  as  a  witness, 

10  you  will  be  sent  a  copy  of  your  transcript  four  days 

1 1  in  advance  of  your  testimony  so  you  can  have  it  to 

12  prepare  on  the  condition  that  you  agree  not  to 

13  disseminate  it  to  anybody  else  except  your  counsel. 

14  I  understand  that  Mr.  Sgro  is  representing 

15  you,  not  personally,  but  as  an  employee  of  the 

16  Department  of  Justice;  is  that  correct? 

17  A      I  don't  believe  so. 

18  Q      He's  representing  the  department? 

19  MR.  SGRO:    The  Department  of  Justice. 

20  BY  MR.  CHERTOFF: 

21  Q      If  you  want  to  take  a  break  and  talk  to 

22  Mr.  Sgro,  let  us  know  and  we'll  go  off  the  record. 

1  He  may  raise  objections.   If  he  does,  we'll  address 

2  those  objections  and  then  you  can  go  ahead  and  answer 

3  the  question. 

4  There  are  two  types  of  objections  which 

5  would  result  in  an  instruction  to  you  or  might  result 

6  in  an  instruction  to  you  not  to  answer.   One  is  if 

7  there's  a  privileged  issue  and  the  other  is  if  the 

8  question  is  deemed  beyond  the  scope  of  the 

9  resolution.   If  we  can't  work  an  objection  like  that 

10  out,  you  may  be  instructed  not  to  answer.   Ultimately 

1 1  on  questions  such  as  those,  the  committee  chairman 

12  has  the  final  ruling  on  whether  the  question  should 

13  be  answered  or  not. 

14  Is  there  anything  about  what  I've  told  you 

1 5  that  you  have  a  question  about? 

16  A      No. 

17  Q      Mr.  Mackay,  you're  currently  an  employee  of 

1 8  the  Department  of  ~ 

19  MR.  SGRO:    Excuse  me.   Can  I  make  a  short 

20  statement  before  you  begin? 

21  MR.  CHERTOFF:    Sure. 

22  MR.  SGRO:    I  wanted  to  reference  the  fact 
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1  that  Mr.  Mackay  is  appearing  voluntarily  and  pursuant 

2  to  the  guidelines  set  forth  in  the  October  10,  1995 

3  letter  sent  to  Mr.  Giuffra  and  Mr.  Cole  of  the 

4  committee  wherein  the  department  stressed  its  concern 

5  of  having  a  career  prosecutor  appear  for  this  type  of 

6  a  deposition,  and  that  we  expect  the  questions  to 

7  focus  solely  upon  factual  matters  that  Mr.  Mackay  was 

8  involved  in  and  not  matters  involving  prosecutorial 

9  decisions. 

10  MR.  CHERTOFF:    That's  good  that  you  put 

1 1  that  on  the  record,  and  I'll  state  from  my  standpoint 

12  what  I  intend  to  ask  really  are  fact  questions,  who 

13  said  what  to  whom,  when,  where.   I'm  not  going  to  be 

14  asking  for  your  opinion  about  things  or  what  your 

15  internal  processes  of  decisionmaking  were.   I 

16  understand  that's  a  concern. 

17  MR.  SGRO:    It's  not  to  reflect  that  we 

1 8  anticipate  any  problems,  but  I  thought  it  should  be 

19  put  on  the  record. 

20  MR.  CHERTOFF:    I  don't  think  that's  within 

21  the  scope  of  what  we're  doing  here. 

22 BY  MR.  CHERTOFF: 

1  Q      You're  currently  an  employee  of  the 

2  Department  of  Justice? 

3  A      Yes. 

4  Q      In  what  section  do  you  work? 

5  A      The  fraud  section  of  the  criminal  division. 

6  Q      How  long  have  you  been  with  the  fraud 

7  section? 

8  A      Just  about  four  years. 

9  Q      And  I  gather  at  some  point  in  the  1970s  you 

10  were  the  United  States  Attorney  for  the  Southern 

1 1  District  of  Illinois? 

12  A      Right. 

13  Q      I'd  like  to  direct  your  attention  to  1993. 

14  Were  you  working  at  the  fraud  section  in  1993? 

15  A      Yes. 

16  Q      Generally  speaking,  in  the  latter  half  of 

17  that  year,  what  were  your  responsibilities  within  the 

18  section? 

19  A      Basically  to  conduct  investigations  and  try 

20  cases  involving  financial  institution  fraud  and 

2 1  securities  fraud. 

22  Q      Were  you  based  in  Washington? 
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1  A      Yes. 

2  Q      Did  there  come  a  time  in  the  latter  half  of 

3  1993  that  you  were  made  aware  of  an  investigation 

4  into  an  institution  known  as  Madison  Guaranty? 

5  A      Yes. 

6  Q      How  did  you  first  become  aware  of  that? 

7  A      Well,  in  early  September  of  1993,  1  had  a 

8  meeting  with  Allen  Carver,  who  was  the  principal 

9  deputy  chief  of  the  section,  and  John  Arterberry,  who 

10  was  the  deputy  chief  for  financial  institution 

1 1  fraud. 

12  At  that  time,  the  information  related  to  me 

13  did  not  involve  Madison  Guaranty  as  the  principal 

14  focus,  but  Madison  Guaranty  was  mentioned  in  that 

15  discussion.   It  wasn't  until,  I  believe,  October  of 

16  1993  that  we  received  copies  of  the  nine  RTC 

17  referrals  involving  Madison  Guaranty. 

18  Q      What  was  the  specific  principal  subject  of 

19  your  discussion  in  September  1993  with  Mr.  Carver  and 

20  Mr.  Arterberry? 

21  A      At  that  time,  I  was  told  by  Mr.  Carver  that 

22  there  was  an  SBA  fraud  case  —  or  fraud 
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1  investigation,  I  should  say,  pending  in  the  Eastern 

2  District  of  Arkansas  against  a  target  named  David 

3  Hale,  who  I  was  told  was  a  municipal  judge  in  Little 

4  Rock. 

5  It  was  related  to  me  by  Mr.  Carver  that  a 

6  reporter  from  The  New  York  Times,  I  believe,  had 

7  contacted  someone  in  the  Deputy  Attorney  General's 

8  office  and  had  told  them  that  David  Hale  had  either 

9  directly  or  through  his  attorney  contacted  the 

10  reporter  and  made  suggestions  that  the  President  was 

1 1  involved  during  the  time  that  he  was  the  governor  of 

12  Arkansas  in  trying  to  obtain  an  SBA  loan  to  benefit 

13  Whitewater  Development  Corporation. 

14  Q      As  a  consequence  of  having  received  this 

1 5  information  through  a  reporter,  what,  if  anything, 

16  did  Mr.  Carver  or  Mr.  Arterberry  request  of  you  in 

17  terms  of  your  performing  any  assignment? 

18  A      At  that  time,  no  specific  request  or 

19  direction  was  given  to  me.    1  was  told  that  I  was 

20  being  given  a  heads-up,  that  there  was  a  possibility 

21  that  at  sometime  in  the  future  the  fraud  section  of 

22  the  criminal  division  might  become  actively  involved 
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1  in  the  prosecution  or  investigation  of  the  David  Hale 

2  matter. 

3  Q      What,  if  anything,  was  said  to  you  about 

4  the  reason  it  was  anticipated  the  fraud  section  might 

5  become  involved  in  the  case? 

6  A      I  believe  that  there  was  a  suggestion  ~ 

7  strike  that  ~  maybe  a  concern  that  the  then-United 

8  States  Attorney  for  the  Eastern  District  of  Arkansas 

9  would  recuse  herself  and  possibly  her  office  from  any 

10  ftirther  involvement  in  the  David  Hale  matter. 

1 1  Q      After  this  discussion  in  September  up 

12  until,  let's  say,  the  beginning  of  November,  did  you 

13  have  any  further  discussions  with  anybody  at  the 

14  fraud  section  concerning  this  David  Hale  case? 

15  A      I  believe  that  perhaps  late  in  September,  I 

16  had  another  short  discussion  with  Allen  Carver,  and 

17  to  the  best  of  my  recollection,  it  involved  the 

18  question  as  to  whether  or  not  there  would  be  a 

19  recusal.   1  believe  I  was  told  that  that  question 

20  hadn't  been  resolved  yet. 

21  Then  in  October  -  and  I'm  guessing  at  this 

22  because  1  don't  have  any  real  specific  dates  —  1 

12 

1  want  to  say  roughly  the  middle,  third  week  in  October 

2  1  received,  either  from  Allen  Carver  or  Jerry 

3  McDowell,  who  was  at  that  time  the  chief  of  the  fraud 

4  section,  copies  of  the  nine  new  RTC  referrals. 

5  Q      Now,  these  referrals  were  separate  and 

6  distinct  from  the  Hale  case? 

7  A      Yes.   They  had  nothing  to  do  with  the  Hale 

8  case  as  such. 

9  Q      And  why  were  those  presented  to  you? 

10  A      1  believe  that  there  was  some  thought  at 

1 1  that  time  that  the  fraud  section  would  become 

12  actively  involved  in  pursuing  the  investigation  and 

1 3  any  potential  prosecution  arising  out  of  those  nine 

14  referrals. 

15  Q      Those  referrals  came  from  the  RTC? 

16  A      Yes. 

1 7  Q      During  September  and  October,  were  you 

18  directly  involved  in  any  conversations  with  Ms.  Casey 

19  concerning  the  issue  of  recusal? 

20  A      No. 

21  Q      Other  than  what  you've  testified  to,  which 

22  to  summarize,  and  obviously  not  verbatim,  is  your 
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1  having  been  told  that  recusal  was  a  possibility,  were 

2  you  involved  in  any  meetings  with  either  Mr.  Keeney, 

3  the  acting  head  of  the  criminal  division,  or  with  the 

4  Deputy  Attorney  General  about  the  issue  of  recusal 

5  from  Ms.  Casey? 

6  A      No. 

7  Q      Did  there  come  a  time  where  you  actually 

8  were  assigned  to  either  the  Hale  matter  or  any  of  the 

9  referrals  about  which  you've  previously  testified? 

10  A      Yes. 

1 1  Q      When  was  that? 

12  A      That  was,  I  believe,  November  the  8th, 

1 3  November  the  9th  of  1 993 . 

14  Q      And  directing  your  attention  to  the  period 

1 5  shortly  before  that,  did  you  become  aware  of  a  ~  or 

16  were  you  made  aware  of  a  meeting  that  was  planned 

17  between  Ms.  Casey  and  senior  officials  at  the 

18  Department  of  Justice? 

19  A      I  did  become  aware  that  Paula  Casey  had 

20  been  in  Washington  and  had  met,  yes,  with  some  senior 

21  officials  of  the  department  about  the  question  of 

22  recusal.   I  sort  of  had  the  impression  that  I  became 
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1  aware  of  that  after  the  fact. 

2  Q      How  did  you  become  aware  of  that? 

3  A      I  was  told  that  probably  by  Allen  Carver, 

4  possibly  by  Jerry  McDowell. 

5  Q      And  what,  if  anything,  did  they  tell  you 

6  about  those  meetings  with  Ms.  Casey? 

7  A      The  only  thing  that  I  recall  or  that  stands 

8  out  in  my  mind  is  that  I  was  told  that  Paula  Casey 

9  was  resisting  the  suggestion  that  she  recuse. 

10  Q      Whose  suggestion? 

11  A      I  have  to  make  an  assumption  here,  and  my 

12  assumption  was  that  it  was  the  suggestion  of  Jack 

13  Keeney  and  possibly  people  in  the  deputy's  office. 

14  Q      Did  there  come  a  time  shortly  after  you 

15  heard  this  information  about  the  meeting  between 

16  Ms.  Casey  and  senior  officials  at  the  department, 

17  that  you  learned  that  Ms.  Casey  had  recused  herself, 

18  in  fact? 

19  A      Yes. 

20  Q      And  how  did  you  then  come  to  be  assigned  to 

21  the  matter? 

22  A      1  was  told  by  I  believe  it  was  Jerry 
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1  McDowell  that  Paula  Casey  had  submitted  a  recusal 

2  request  to  the  office  of  the  Deputy  Attorney  General, 

3  and  1  believe  I  was  told  that  she  submitted  that  by 

4  hand-delivery  while  she  was  in  Washington,  but  that 

5  there  was  some  ~  I  don't  know  what  the  word  is 

6  here  --  they  couldn't  find  it  and  Mr.  McDowell  had 

7  been  assured  presumably  by  somebody  in  the  deputy's 

8  office  that  the  recusal  letter  had,  in  fact,  been 

9  submitted.   And  although  we  hadn't  seen  it,  or  he 

10  hadn't  seen  it,  he  was  basically  relying  on  the 

1 1  representation  that  it  had  been  submitted. 

12  Q      Were  you,  in  fact,  shortly  thereafter 

13  assigned  to  take  responsibility  for  the  investigation 

14  of  the  Hale  matter  and  the  referrals  involving 

15  Madison  Guaranty? 

16  A      Yes. 

17  Q      Who  actually  made  that  assignment? 

18  A      It  was  either  Allen  Carver  or  Jerry 

19  McDowell.   It  might  have  been  both. 

20  Q      Were  there  other  prosecutors  assigned  to 

2 1  work  with  you  on  that  matter? 

22  A      Yes. 
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1  Q      Who? 

2  A      Dwight  Bostwick,  B-o-s-t-w-i-c-k,  and  James 

3  Nixon. 

4  Q      What  were  you  assigned  to  do  in  connection 

5  with  these  investigations? 

6  A      We  were  instructed  to  go  to  Little  Rock  to 

7  work  with  the  FBI  in  terms  of  conducting 

8  investigations  into  the  nine  criminal  referrals  by 

9  the  RTC  and  to  take  over  the  prosecution  of  the  David 

10  Hale  case. 

1 1  And  I  might,  just  for  clarity's  sake  here, 

12  point  this  out,  that  at  the  time  back  in  September 

13  that  I  had  spoken  ~  when  I  initially  spoke  with 

14  Allen  Carver,  the  David  Hale  matter  had  not  yet  been 

1 5  indicted.   By  the  time  I  was  assigned  to  the  matter 

16  in  November,  David  Hale  had  been  indicted.   There  was 

1 7  then  a  pending  indictment. 

18  And  I  also  should  add,  just  so  there's  no 

19  confiision  here,  that  at  the  September  meeting  with 

20  Allen  Carver,  there  was  an  observation  by  Carver  that 

2 1  it  was  uncertain  as  to  whether  the  United  States 

22  Attorney's  office  was  going  to  recuse  --  this  is  just 
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1  regarding  the  David  Hale  matter  ~  or  whether  or  not 

2  the  fraud  section  would  work  jointly  with  the  United 

3  States  Attorney  in  that  matter. 

4  I  believe  I  was  told  that  if  the  fraud 

5  section  went  down  to  the  Eastern  District  of  Arkansas 

6  to  work  the  David  Hale  matter,  that  we  would  not,  or 

7  should  not  expect  to  experience  resistance  by  the 

8  United  States  Attorney  or  anyone  in  the  office. 

9  But  keep  in  mind  this  was  a  time  that  the 

10  case  hadn't  been  indicted.   When  1  was  finally 

1 1  assigned  to  it,  the  case  had  been  indicted. 

12  And  prior  to  being  told  that  Paula  Casey 

13  and  her  office  were  recusing,  I  recall  some 

14  discussions  with  Allen  Carver  concerning  the  question 

15  as  to  whether  or  not  Paula  Casey  in  the  office  would 

16  recuse  only  on  the  nine  RTC  referrals  or  whether  they 

17  would  recuse  on  the  referrals  and  the  David  Hale 

18  case.   We  later  learned  that  the  recusal  was 

19  complete,  that  it  encompassed  not  only  the  nine  RTC 

20  referrals,  but  the  David  Hale  case  as  well. 

21  Q      During  your  discussions  with  people  in  main 

22  Justice  in  Washington  concerning  whether  or  not 


1  Ms.  Casey  would  recuse  herself  and  her  office,  did 

2  anyone  ever  tell  you  the  grounds  that  were  being 

3  considered  for  this  possible  recusal? 

4  A      My  recollection  is  that  the  appearance  of 

5  impropriety  in  that  ~  maybe  I  ought  to  say  the 

6  appearance  of  a  conflict  in  that  Paula  Casey  was  a 

7  presidential  appointee  who  had  very  recently  been 

8  appointed  by  President  Clinton  and  the  suggestions  by 

9  David  Hale  —  as  well  as  Mrs.  Clinton,  may  have  been 

10  involved  in  some  inappropriate  conduct  involving 

1 1  Whitewater  and  Madison  Guaranty  and  David  Hale's 

12  small  business  investment  company. 

13  My  understanding  ~  my  impression  ~  and  I 

14  know  you  don't  want  speculation,  and  I  ~ 

15  Q      Just  your  best  recollection. 

16  A      My  impression  was  that  there  was  a  concern 

17  that  there  would  be  an  appearance  of  a  conflict, 

1 8  whether  or  not  there,  in  fact,  existed  such  a 

19  conflict. 

20  Q      Apart  from  the  relationship,  if  any, 

21  between  Ms.  Casey  and  the  President  and  Mrs.  Clinton, 

22  were  there  any  other  relationships  she  had  that  were 


18 


2151 

19 

1  mentioned  to  you  before  you  actually  went  down  to 

2  Little  Rock  as  being  possible  causes  for  concern 

3  about  an  appearance  of  a  conflict? 

4  A      The  only  other  one  that  might  have  been 

5  would  have  been  a  relationship  with  the  then-governor 

6  of  Arkansas  Jim  Guy  Tucker,  but  1  cannot  tell  you 

7  definitively  that  that  was  told  to  me  by  anybody  in 

8  the  Department  of  Justice  before  I  went  down  to 

9  Little  Rock. 

10  Q      Now,  after  you  were  assigned  to  take  over 

1 1  the  Hale  matter  and  the  referrals  regarding  Madison 

12  and  other  entities  and  other  individuals,  did  you,  in 

13  fact,  go  down  to  Little  Rock  to  meet  with  the  United 

14  States  Attorney? 

15  A      Yes. 

16  Q      And  did  you  meet  personally  with  Ms.  Casey? 

17  A      Yes. 

18  Q      When  was  that? 

19  A      I  believe  it  was  November  the  8th  or 

20  November  --  I  believe  it  was  November  the  8th. 

21  Q      Where  did  you  meet  with  her? 

22  AT  met  with  her  in  her  office. 
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1  Q      And  how  long  was  the  meeting? 

2  A      Maybe  an  hour. 

3  Q      Was  there  anybody  else  in  attendance 

4  besides  yourself  and  Ms.  Casey? 

5  A      No. 

6  Q      What  did  you  and  she  discuss? 

7  A      Basically,  1  was  interested  in  getting  the 

8  file  on  the  David  Hale  matter.   She  had  talked  with 

9  me  about  conversations  or  discussions  that  she  and 

10  her  first  assistant,  a  fellow  named  --  I  think  his 

1 1  last  name  was  Johnson,  the  discussions  that  they  had 

12  previously  had  with  Randy  Coleman,  who  was  the 

13  attorney  representing  David  Hale. 

14  She  also  talked  with  me  about 

15  correspondence  between  the  United  States  Attorney's 

16  office  and  Randy  Coleman  concerning  the  disposition 

17  or  a  possible  disposition  of  the  David  Hale 

1 8  investigation. 

19  But  let  me  back  up  here  a  little,  if  I  may, 

20  so  you  can  get  the  complete  picture.   Before  I  went 

21  to  Little  Rock,  I  had  a  series  of  telephone 

22  conversations  with  Paula  Casey,  and  this  was  the  day 
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1  before  I  left.    It  was  late  in  the  afternoon.   1  had 

2  been  told,  I  believe,  by  Jerry  McDowell  that  recusal 

3  was  in  existence.  They  wanted  me  to  go  to  Little 

4  Rock. 

5  I  was  to  contact  Paula  Casey.   I  was  given 

6  a  phone  number  and  was  basically  told  to  contact 

7  Paula  Casey  and  make  arrangements  for  me  to  go  to 

8  Little  Rock  and  meet  with  her.   So  I  called  her,  and 

9  we  agreed  for  me  to  go  to  Little  Rock,  I  believe  it 

10  was  the  following  day  or  maybe  two  days  later.   1 

1 1  can't  be  more  specific  than  that. 

12  Paula  Casey  told  me  that  she  had  some 

13  discussions  earlier  that  day  with  Randy  Coleman.   I 

14  believe  she  also  told  me  that  she  had  that  day 

15  received  a  two-  or  three-page  letter  from  Mr.  Coleman 

1 6  setting  forth  what  he  wanted  or  what  he  wanted  on 

17  behalf  of  his  client. 

18  Paula  Casey  called  me  back  later  that 

19  afternoon  to  tell  me  that  she  had  received  yet 

20  another  written  communication  from  Coleman  regarding 

21  this.    And  she  seemed  to  be  a  little  agitated  or 

22  excited.   She  read  it  to  me  over  the  phone. 
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1  The  only  thing  I  remember  telling  her  was, 

2  when  we  get  together,  why  don't  you  give  me  the 

3  letter  and  we'll  talk  about  it  then. 

4  Q      Let  me  just  focus  your  attention,  before  we 

5  get  to  your  trip  down,  to  the  telephone  calls.   These 

6  telephone  calls  occurred  after  you  had  taken  over  the 

7  case;  correct? 

8  A      Yes. 

9  Q      And  it  was  the  process  of  your  arranging 

10  with  Ms.  Casey  to  get  the  information  necessary  for 

1 1  you  to  assume  your  responsibilities? 

12  A      Yes. 

13  Q      You  said  a  moment  ago  in  the  conversations 

14  you  had  with  her,  either  a  day  or  two  days  before  you 

15  went  down  to  Little  Rock,  concerning  correspondence 

16  she  had  received  from  Mr.  Hale's  attorney,  that  she 

17  was  agitated.   Can  you  tell  us,  as  best  you  can,  what 

1 8  she  said  concerning  what  she  was  agitated  about? 

19  A      My  use  of  that  term  ~  let  me  just  say 

20  this.    Paula  Casey  didn't  say  to  me  that  "I'm 

21  agitated." 

22  Q      I  understand.   1  take  it  it's  your 
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1  impression  from  her  demeanor. 

2  A      Exactly.   She  seemed  excited.   Maybe  the 

3  more  correct  characterization  is  rather  than 

4  agitated,  frustrated.   The  impression  I  got  was  that 

5  Randy  Coleman,  David  Hale's  attorney,  was  papering 

6  her  to  death  and  that  he  was  pushing  her  to  recuse, 

7  among  other  things. 

8  I  believe  earlier  on  he  had  tried  to 

9  persuade  her  to  enter  into  a  plea  agreement  with 

10  Mr.  Hale.   Mrs.  Casey  and  her  office  did  not  do 

1 1  that.    I  believe  Hale  --  excuse  me,  Coleman,  Hale's 

12  attorney,  then  escalated  his  pressure  campaign,  if 

13  you  want  to  put  it  that  way,  and  started  becoming 

14  critical  of  Paula  Casey  in  terms  of  Paula  Casey  even 

15  staying  on  the  case. 

16  My  recollection  is  that  perhaps  Hale  or  his 

17  attorney.  Randy  Coleman,  was  making  a  last  ditch 

1 8  effort  to  try  to  work  out  a  plea  agreement  for  his 

19  client,  David  Hale. 

20  Q      Now,  this,  of  course,  is  after  the 

2 1  indictment  has  come  down? 

22 A      Oh,  yes,  yes. 
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1  Q      When  you  went  down  to  Little  Rock,  did  you 

2  have  any  further  conversation  with  Ms.  Casey  in  your 

3  meeting  with  her  concerning  her  discussions  with 

4  Mr.  Coleman? 

5  A      Yes. 

6  Q      What  was  that  conversation? 

7  A      As  I  recall,  she  flushed  it  out  a  little 

8  bit  more  than  she  had  on  the  phone.   She  seemed  more 

9  composed,  less  excited.   I  remember  her  telling  me 

10  that  she  was  displeased  with  the  way  she  had  been 

1 1  treated  by  high-ranking  officials  within  the 

12  Department  of  Justice  concerning  the  recusal. 

13  Q      What  did  she  say  then? 

14  A      I  can't  give  you  her  exact  words. 

15  Q      In  general,  as  best  as  you  can. 

1 6  A      Other  than  the  fact  that  she  expressed 

17  displeasure.   She  said  she  was  mad  or  irritated  or 

1 8  annoyed  or  words  to  that  effect. 

1 9  Q      Did  she  indicate  she  was  irritated  about 

20  whether  they  were  courteous  with  her,  or  was  she 

21  irritated  that  she  felt  she  had  been  pushed  into 

22  recusal  herself? 
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1  A      She  was  irritated  ~  she  expressed 

2  displeasure,  irritation,  if  you  want  to  put  it  that 

3  way,  at  being  pressured  into  recusing. 

4  Q      Did  she  say  who  pressured  her? 

5  A      I  don't  think  she  did. 

6  Q      Was  it  your  understanding  from  the 

7  conversation  that  she  was  referring  to  the  meetings 

8  she  had  had  with  senior  officials  at  the  department 

9  earlier  in  the  month  of  November? 

10  A      Yes. 

1 1  Q      Did  she  indicate  to  you  in  this 

12  conversation  in  Little  Rock  that  she  personally  still 

13  had  a  doubt  about  whether  she  should  have  recused 

14  herself? 

15  A      No,  not  at  that  point.    She  had  done  it. 

16  Q      Did  she  indicate  to  you  the  basis  on  which 

17  she  recused  herself  during  this  meeting  you  had  with 

18  her  in  Little  Rock? 

19  A      The  only  thing  I  can  think  of  that  she 

20  might  have  said  was  ~  yes,  it's  coming  back  to  me  ~ 

21  she  said  basically  she  didn't  know  the  President  that 

22  well.    1  think  he  had  been  --  while  she  was  attending 
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1  law  school,  he  was  teaching  there  part-time  or 

2  something,  and  that's  how  she  knew  him.    I  think  she 

3  mentioned  that  she  might  have  done  some  minor  work  on 

4  his  campaign,  but  she  wasn't  a  big  campaign  worker. 

5  I  think  she  mentioned  that  ~  I  know  she 

6  told  me  this  at  some  point  in  time  --  that  she  was  a 

7  friend  of  Governor  Tucker's  wife,  and  the  reason  for 

8  the  recusal  was  an  appearance  of  conflict. 

9  Q      Did  she  indicate  that  that  appearance 

10  related  to  her  friendship  with  Governor  Tucker's 

1 1  wife,  or  that  it  related  to  other  relationships  or 

12  friendships  as  well? 

13  A      I  don't  think  she  was  specific  about  it. 

14  Q      What,  if  anything,  did  she  indicate  about  a 

15  relationship  or  a  friendship  that  she  or  anybody  she 

16  was  close  to  had  with  Seth  Ward? 

17  A      1  don't  think  there  was  any  discussion 

18  about  Seth  Ward.   I  can't  be  sure  because  at  that 

19  time,  I  doubt  whether  I  would  have  known  who  Seth 

20  Ward  was. 

21  Q      Now,  in  the  meeting  you  had  with  Ms.  Casey 

22  in  Little  Rock,  you've  described  her  statements 
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1  regarding  the  issue  of  recusal.   You've  described  her 

2  statements  regarding  her  prior  course  of  dealing  with 

3  Mr.  Hale's  attorney.   What  else,  if  anything,  did  she 

4  talk  to  you  about? 

5  A      At  some  point  she  mentioned  that  her  office 

6  had  recused  ~  excuse  me,  that's  the  wrong  word  ~ 

7  had  declined  prosecution  on  an  earlier  RTC  referral 

8  involving  Madison  Guaranty,  James  McDougal  and  a 

9  bunch  of  folks  from  Madison.   That  is  what  1  called 

10  the  September  1992  referral.   Other  people  call  it 

1 1  other  things.    They  refer  to  it  by  its  referral 

12  number.   I  can't  remember  all  these  numbers. 

13  I  remember  she  said  to  me  that  apparently 

14  there  had  been  some  suggestion  or  suggested  criticism 

15  for  the  declination  of  that,  and  I  believe  that 

16  criticism  was  coming  out  of  the  RTC,  and  I  remember 

17  Paula  telling  me  at  the  time  I  don't  know  why  they're 

18  all  upset  because  the  declination  of  that  matter  was 

19  approved  at  the  highest  levels  at  the  criminal 

20  division,  and  1  believe  she  mentioned  Jack  Keeney, 

21  who  was  the  acting  Assistant  Attorney  General  as 

22  having  communicated  with  her  —  with  her  office  at 


1  least,  by  memo  saying,  in  effect,  if  you  want  to 

2  decline  this  case,  go  ahead.   It's  not  going  to 

3  bother  us.    She  said  so  we  declined  the  case  and  now 

4  everybody  is  up  in  arms  about  it. 

5  Q      Did  she  indicate  to  you  that  she  had  made 

6  the  decision  to  decline  the  case? 

7  A      No. 

8  Q      Did  she  indicate  to  you  that  her  office  had 

9  made  the  decision  to  decline  the  case? 

10  A      I'm  not  sure  that  there  was  any  allocation 

1 1  of  responsibility  for  that  decision.   I  believe  she 

12  used  the  editorial  "we."   I  didn't  ascribe  that  to 

13  being  her  personally  or  someone  in  her  office  other 

14  than  her. 

1 5  Q      Did  you  ascribe  it  to  having  been  someone 

16  in  main  Justice?   In  other  words,  did  she  say  to  you 

17  that  the  case  was  actually  declined  by  the  Justice 

1 8  Department  in  Washington  as  opposed  to  either  her  or 

19  one  of  her  assistants  in  Little  Rock? 

20  A      I  don't  think  that  that  came  up.    I  don't 

2 1  think  it  was  put  that  way.   My  recollection  was  more 

22  Keeney  said  it  wouldn't  bother  them  if  we  declined 
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1  the  case,  and  that  was  about  all  of  it.    Keep  in  mind 

2  at  that  time,  I  had  no  idea  that  there  had  been  an 

3  early  referral.   This  was  the  first  I  had  heard  about 

4  it.   Nobody  told  me. 

5  Q      Did  there  come  a  point  in  time  in  early 

6  1994  that  your  responsibility  for  the  case  was 

7  transferred  to  somebody  else? 

8  A      Yes. 

9  Q      When  was  that? 

10  A      It  was -- I  ought  to  remember  this  date. 

11  Q      Give  us  an  approximation. 

12  A      1  want  to  say  around  the  13th,  14th,  15th 

13  of  January  of  1994.    The  Attorney  General  had  made  a 

14  statement  to  the  media  that  she  was  going  to  appoint 

15  a  special  prosecutor.   I  remember  1  was  sitting  in  an 

16  airport  lounge  in  Memphis  on  my  way  back  to 

17  Washington  when  it  came  on  the  evening  news.    1  can't 

18  tell  you  the  date.   I'm  sorry. 

19  Q      During  the  period  of  time  you  were  on  the 

20  case,  which  1  gather  is  approximately  two  months,  how 

21  much  time  did  you  spend  in  Little  Rock  as  opposed  to 

22  Washington? 
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1  A      1  would  have  to  say  1  spent  roughly  80 

2  percent  of  my  time  in  Little  Rock. 

3  Q      Did  you  yourself  have  conversations  with 

4  Mr.  Coleman  concerning  plea  negotiations  over 

5  Mr.  Hale? 

6  A      Yes. 

7  Q      How  many  did  you  have? 

8  A      Well,  I  had  at  least  one  meeting  and  1 

9  believe  two  meetings  with  Mr.  Coleman,  and  I  had  a 

10  number  of  telephone  conversations  with  Mr.  Coleman. 

1 1  Some  of  those  were  conversations  of  some  substance. 

12  Others  were  simply  to  set  up  a  time  to  talk. 

13  Q      During  the  time  you  were  responsible  for 

14  these  cases,  did  you  actually  conclude  an  agreement 

15  with  Mr.  Hale's  attorney? 

16  A      1  was  unable  to  do  that. 

17  Q      Without  going  through  it  blow  by  blow,  can 

18  you  tell  us  generally,  at  that  time  you  were 

19  involved,  where  were  the  two  of  you  in  terms  of  the 

20  positions  you  were  taking  about  what  was  going  to  be 

21  acceptable  in  terms  of  a  disposition? 

22  A      We  were  very  close  to  coming  to  an 
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1  accommodation  which  would  have  been  acceptable  to 

2  both  of  us. 

3  Q      And  is  it  fair  to  say  the  reason  that 

4  didn't  happen  was  that  your  participation  was 

5  overtaken  by  the  appointment  of  Mr.  Fiske? 

6  A      Yes. 

7  Q      During  the  course  of  time  that  you  were 

8  involved  in  this  matter,  say,  between  the  beginning 

9  of  November  and  the  beginning  of  January,  did  you 

10  come  to  hear  of  a  claim  or  an  allegation  that  at  an 

1 1  earlier  point  in  time  a  lawyer  from  Little  Rock  had 

12  gone  to  Washington  in  order  to  try  to  get  the  case 

13  against  Mr.  Hale  taken  care  of  or  dismissed  or 

14  resolved  in  some  way? 

15  A      Yes,  1  did  hear  that. 

16  Q      How  did  you  hear  that? 

17  A      I  believe  I  heard  it  from  Mr.  Coleman. 

18  Q      And  what  did  Mr.  Coleman  tell  you? 

19  A      I'm  getting  things  conftised  here. 

20  Q      Take  your  time. 

21  A      Give  me  a  second.   It's  all  running 

22  together. 
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1  Q      If  you  want  to  withdraw  your  answer  and 

2  reflect  fiirther,  go  ahead. 

3  A      1  may  have  learned  this  from  the  FBI.    My 

4  understanding  is  ~  my  recollection  is  that  it  was  — 

5  Mr.  Coleman  ~  let  me  see  if  I've  got  this  right. 

6  Somebody,  a  lawyer  from  Little  Rock  called  someone  in 

7  the  White  House  counsel's  office  ~  bear  with  me. 

8  Q      That's  fine.    If  it  would  help  to  take  a 

9  break  for  five  minutes  ~ 

10  A      If  it's  not  coming  now,  it's  not  going  to 

1 1  come.   There  was  a  telephone  call  from  a  Little  Rock 

12  lawyer  to,  I  believe,  a  man  named  Kennedy  who  was  at 

13  that  time  in  the  White  House  counsel's  office,  and  I 

14  believe  Kennedy  ~  William  Kennedy,  I  think,  had 

1 5  previously  been  one  of  the  managing  partners  at  a  law 

16  firm  in  Little  Rock. 

1 7  And  I  want  to  say  that  it  was  Coleman  who 

18  made  the  phone  call,  but  I'm  not  1 10  percent  sure 

19  that  it  was  Coleman.   I  believe  it  was.   And  he 

20  basically  told  either  Kennedy  or  someone  else  in  the 

21  White  House  counsel's  office  that  David  Hale  was 

22  making  noises  that  the  President  had  some  involvement 
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1  with  some  questionable  SBA  loan  that  somehow  was 

2  going  to  benefit  Whitewater,  Whitewater  Development 

3  Company. 

4  And  this  lawyer  from  Little  Rock,  who  I 

5  believe  was  Coleman,  was  basically  rebuffed  by 

6  Kennedy  or  whoever  he  spoke  with  in  the  White  House 

7  counsel's  office.   The  impression  I  got  was  whoever 

8  the  caller  was,  was  saying  hey,  you  guys  better  put  a 

9  lid  on  this,  curb  your  dog,  v/hatever.   And  the  caller 

10  was  told  we're  not  doing  anything.   Don't  call  us. 

1 1  This  is  not  our  problem. 

12  I  cannot  tell  you  the  source  of  that.   I 

13  mean,  I  can't  tell  you  who  told  me  that,  but  I 

14  learned  it  somehow. 

1 5  Q      Did  there  come  a  point  in  time  that  you  or 

16  anyone  on  your  team  examined  or  asked  the  FBI  to 

17  examine  the  issue  of  SBA  documents  having  been  given 

18  to  the  White  House  counsel's  office? 

19  A      Yes. 

20  Q      And  when  did  you  first  become  aware  of 

21  that? 

22 A      Whenever  it  occurred.   I  mean,  I  want  to 
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1  say  late  November,  but  I  can  be  wrong.    I  had  ~ 

2  okay.   I  had  learned  that  the  SBA  had  prepared  a 

3  report  on  whatever  David  Hale's  small  business 

4  investment  company  was. 

5  Q      Capital  Management  Services? 

6  A      Capital  Management  Services,  okay.   That 

7  they  had  prepared  a  report  on  that,  and  that  report 

8  was  being  prepared  or  had  been  prepared  for 

9  submission  to  Congressman  LaFalce's  committee,  and  I 

10  can't  remember  what  that  committee  was. 

1 1  Q      Small  Business  committee? 

12  A      I  guess  it  was  the  SBA  committee,  Small 

13  Business  committee.   1  talked  with  a  fellow  named 

14  Mark  Stephens,  who  was  an  attorney  for  the  SBA  here 

15  in  Washington.   Stephens,  I  believe,  was  the 

16  individual  who  told  me  about  the  report,  and  he 

17  offered  to  supply  a  copy  to  us,  or  maybe  we  asked  him 

18  for  it.   At  any  rate,  he  said  yes,  he  would  make  a 

19  copy  available  to  us. 

20  Q      Were  there  exhibits  with  the  report,  I 

21  mean,  raw  documents? 

22  A      I  don't  remember  now  --  there  was  a  whole 
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1  boxful  of  documents.   There  were  several  boxes  of 

2  documents  ~  no,  just  one  box  of  documents,  but  I'm 

3  getting  ahead  of  myself. 

4  Allen  Carver  was  aware  that  this  report 

5  existed.   I  was  in  Little  Rock.   I  remember  Alien 

6  Carver  clamoring  that  he  wanted  a  copy  of  the  report 

7  right  away.   I  believe  Mark  Stephens  had  made 

8  arrangements  or  was  in  the  process  of  making 

9  arrangements  to  have  the  report  sent  to  me  or  sent  to 

10  us  in  Little  Rock. 

1 1  I  called  Stephens  back,  and  1  said  hey,  can 

12  you  do  me  a  favor?   If  it's  convenient,  can  a 

13  messenger  take  a  copy  of  it  over  to  Allen  Carver  over 

14  in  Washington?  Fine. 

15  I  guess  what  happened,  then,  is  Stephens 

16  took  the  report  over  to  Carver  and  hand-delivered 

17  it.    He  had  a  conversation  with  Carver.   In  the 

18  conversation  he  had  with  Carver,  he  told  Carver  that 

19  he  or  I  think  maybe  his  boss  at  the  SB  A  had  been  -- 

20  somebody  at  the  SBA  at  least,  had  been  contacted  by  a 

21  member  of  the  White  House  counsel's  staff,  and  1 

22  believe  the  name  Eggleston  was  the  person  —  I  can't 


1  remember  his  first  name,  but  there  was  a  lawyer  in 

2  the  White  House  counsel's  office  whose  last  name  is 

3  Eggleston,  who  was  involved  in  the  contact  with  the 

4  SBA.   And  basically,  Mr.  Eggleston  wanted  a  copy  of 

5  the  SBA  report,  which  was  being  furnished  to  the 

6  Small  Business  committee  of  the  House  of 

7  Representatives. 

8  The  report  ~  or  a  copy  of  the  report  was 

9  transmitted  or  somehow  fiimished  to  the  White  House 

10  counsel's  office.   I  don't  know  the  details  of  how 

1 1  that  took  place.   But  at  any  rate,  this  is  what  Mark 

12  Stephens  related  to  Allen  Carver.   Allen  Carver 

13  became  concerned  about  ~  I  guess  Stephens,  then, 

14  asked  Allen  Carver,  do  you  think  we  did  the  right 

15  thing,  or  do  you  think  we  shouldn't  have  done  it? 

16  And  I  don't  know  if  Carver  ever  directly 

17  answered  his  question,  but  certainly  very  strongly 

1 8  implied  that  they  should  not  have  done  it  and 

19  requested  that  Stephens  arrange  to  have  the  report 

20  retrieved  from  the  White  House. 

2 1  Q      Again,  do  you  know  whether  there  were 

22  exhibits  with  the  report? 
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1  A      I  can't  remember.  I  believe  there  were, 

2  but  1  don't  recall  whether  the  exhibits  were  in  a 

3  binder  or  whether  they  were  loose.   At  any  rate,  I 

4  guess  Stephens  then  contacted  either  Mr.  Eggleston  or 

5  someone  else  in  the  White  House  counsel's  office  and 

6  said  well,  that  they  wanted  the  report  and  whatever 

7  other  documents  they  turned  over  to  be  returned  to 

8  the  SBA. 

9  And  I  remember  later  talking  with  Mark 

10  Stephens  about  this,  and  he  told  me  whoever  it  was  he 

1 1  spoke  with  in  the  White  House  counsel's  office 

12  suggested  that  they  would  return  it  to  him  on  a 

13  street  comer  on  a  Sunday  morning  on  or  from  their 

14  way  to  church,  and  I  remember  Mark  Stephens  saying  he 

1 5  was  somewhat  appalled  at  the  rather  casual,  almost 

16  cavalier  treatment  of  it.   I  don't  remember  whether 

17  he  actually  picked  them  up  on  a  street  comer  or  not, 

1 8  but  he  did  get  the  documents  back. 

19  I  interviewed  Mark  Stephens,  a  fellow  named 

20  Marty  Techier,  who  I  think  was  like  the  assistant 

21  general  counsel  for  the  SBA  and  also  a  man  named  John 

22  Spotilia,  who  was  the  newly  or  recently  appointed      
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1  general  counsel  for  the  SBA.    1  interviewed  them  in  a 

2  conference  room  at  the  SBA  with  an  FBI  agent. 

3  Q      Who  was  the  agent? 

4  A      Dana  Gillis.   The  way  that  interview  came 

5  about  was,  I  had  already  previously  scheduled  to  meet 

6  with  Mark  Stephens  on  that  ~  whatever  the  day  was  at 

7  the  time  in  order  to  spend  some  time  ~  not  only  was 

8  I  there,  Dwight  Bostwick  and  Jim  Nixon  were  also 

9  there.   And  as  1  recall,  we  had  all  --  all  three  of 

10  us  had  made  arrangements  to  stay  in  Washington, 

1 1  probably  on  a  Monday,  stay  in  Washington  that  Monday 

12  to  meet  with  Mark  Stephens  because  we  considered  it 

13  important  to  the  David  Hale  case. 

14  And  the  reason  we  wanted  to  meet  with 

15  Stephens  is  basically  to  acquire  the  necessary 

16  specific  knowledge  of  SBA  procedures  and  everything 

17  we  could  leam  about  small  business  investment 

18  companies,  and  Mark  Stephens  was  very  helpful  and 

19  very  willing  and  very  gracious  in  offering  to  sit 

20  down  and  spend  as  much  time  as  we  needed  so  that  he 

21  could  walk  us  through  the  procedural  and  legal  steps 

22  involved. 
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1  Allen  Carver  then  instructed  me  to 

2  interview  Mark  Stephens  and  other  people  at  the  SBA 

3  regarding  the  furnishing  of  the  report  to  the  White 

4  House  counsel's  office.   And  Allen  Carver  had  made 

5  arrangements  with,  I  believe,  the  WMFO,  the 

6  Washington  metropolitan  field  office  of  the  FBI,  to 

7  have  an  agent  present.   I  didn't  know  who  the  agent 

8  was  going  to  be.   All  I  knew  was  there  would  be  an 

9  FBI  agent  there.   When  we  went  there,  that's  the 

10  first  time  I  met  Dana  Gillis. 

1 1  We  then  conducted  the  interviews  of  Mark 

12  Stephens,  of  Marty  Techier  and  John  Spotilia,  and  we 

13  were  basically  told  that  yes,  they  had  recovered  the 

14  documents  which  were  furnished  to  the  White  House 

15  counsel's  folks  ~  to  the  White  House  counsel 

16  people. 

17  And  I  remember  asking  if  they  had 

18  determined  whether  any  documents  were  copied.   I  was 

19  told,  I  believe,  by  Mark  Stephens,  in  a  conversation 

20  he  had  with  ~  I  want  to  say  Neil  Eggleston  ~  that's 

21  his  first  name  ~  that  he  had  been  told  that  one  or 

22  two  documents  were  copied,  but  then  that  the  copies 


1  were  destroyed. 

2  I  don't  know  what  documents  were  copied.   I 

3  don't  believe  Stephens  knew  what  documents  were 

4  copied.   I  don't  believe  Eggleston  told  him  what 

5  documents  were  copied.   I  remember  inquiring  of 

6  Stephens  whether  he  had  examined  the  report  and 

7  documents  which  were  returned  to  him  by  the  White 

8  House  counsel's  office.   He  said  he  had.   And  in  the 

9  conference  room  against  the  wall  was  a  box  with  the 

10  documents  in  them  as  well  as  the  report. 

1 1  And  I  recall  the  agent  and  I  required  Mark 

12  Stephens  to  go  through  every  scrap  of  paper  in  the 

13  box,  satisfy  himself  in  our  presence  that  everything 

14  was  there.   He  did  so  and  told  us  yes,  everything  was 

15  there. 

16  Q      Is  there  anything  else  you  can  recall  about 

17  these  interviews? 

18  A      Yes,  sir.    I  remember  questioning  John 

19  Spotilia  as  to  how  it  came  about  that  they  were 

20  contacted  by  the  White  House  counsel's  office.   My 

21  recollection  is  what  he  told  me  was  that  he  himself 

22  did  not  receive  the  phone  call,  that  an  employee  of 
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1  the  SBA  who  looks  after  public  affairs,  basically 

2  their  press  person,  was  contacted,  I  think.    I  think 

3  that  the  SBA's  press  officer  had  been  contacted  by 

4  somebody  at  the  White  House  press  office,  but  I'm 

5  not  -  that's  sort  of  the  impression  I  have  now,  but 

6  I'm  not  100  percent  sure  of  that,  and  I  think  that 

7  the  SBA  press  officer  said  oh,  yes,  you  can  have 

8  anything  you  want. 

9  Then  it  somehow  wound  up  that  that 

10  determination  had  to  ~  or  was  reviewed  by  John 

1 1  Spotilia,  and  I  believe  possibly  also  by  Marty 

12  Techier,  who  was  like  the  number  two  person  in  their 

13  general  counsel's  office  at  SBA.   And  they  both  said 

14  yeah,  no  problem. 

15  I'm  trying  to  remember  whether  Spotilia  ran 

16  that  past  the  commissioner  or  ~ 

17  Q      The  administrator? 

18  A      The  administrator.   1  don't  remember 

19  whether  he  did  or  not.   I  sort  of  have  the  impression 

20  that  he  didn't,  but  I  can't  be  certain  on  that. 

21  Q      Now,  just  to  be  clear,  this  report,  the 

22  underlying  documents,  the  exhibits,  were  generated  by 
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1  the  inspector  general  of  SBA  in  the  course  of  the 

2  inspector  general's  investigation  of  Capital 

3  Management  that  later  led  to  the  criminal  case;  is 

4  that  correct? 

5  A      I  believe  that's  right. 

6  Q      Did  Agent  Gillis  prepare  a  telex  or  302  of 

7  his  or  her  ~  is  it  a  man  or  a  woman? 

8  A      It's  a  man. 

9  Q      —  of  his  interview  or  notes  of  the 

10  interview? 

1 1  A      Yes,  I've  seen  the  302. 

12  Q      It's  a  302  or  a  telex? 

13  A      It's  a  302. 

14  Q      Were  you  personally  involved  in  interviews 

15  of  any  individuals  at  the  White  House  concerning  this 

16  episode? 

17  A      No. 

18  Q      Do  you  know  who  conducted  interviews  at  the 

19  White  House  concerning  the  episode? 

20  A      No. 

2 1  Q      Did  you  ever  see  any  written  reports  of  the 

22  interviews? 
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1  MR.  BEN-VENISTE:    You  assume  that 

2  interviews  took  place. 

3  MR.  CHERTOFF:    There's  some  evidence  in  the 

4  record  that  there  were. 

5  BY  MR.  CHERTOFF: 

6  Q      Just  to  change  the  format  of  the  question, 

7  did  you  see  any  reports  of  interviews,  if  any,  of 

8  individuals  at  the  White  House? 

9  A      Yes. 

10  Q      Do  you  remember  who  was  interviewed? 

11  A      1  believe  — 

12  Q      Was  Mr.  Eggleston  interviewed? 

13  A      I  believe  Mr.  Eggleston  was  interviewed, 

14  and  for  some  reason,  I  believe  that  Mr.  Kennedy  was 

15  also  interviewed,  and  the  difficulty  I'm  having  is  I 

16  don't  know  why  Mr.  Kennedy  would  have  been 

1 7  interviewed  regarding  the  SB  A  documents  being  sent  to 

18  the  White  House. 

19  1  believe  Mr.  Kennedy  may  have  been 

20  interviewed  about  the  telephone  discussion  he  had 

21  with,  1  think.  Randy  Coleman  earlier  on,  but  I'm  not 

22  100  percent  sure  of  that  now.    I'm  sorry. 
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1  Q      Do  you  know  whether  Mr.  Nussbaum  was 

2  interviewed? 

3  A      My  recollection  was  that  a  determination 

4  had  been  made  by  the  FBI  not  to  interview 

5  Mr.  Nussbaum  at  that  time. 

6  Q      Do  you  know  who  made  that  determination? 

7  A      No,  I  don't.   The  impression  I  have,  it  was 

8  somebody  at  the  FBI. 

9  Q      Did  you  know  that  Mr.  Carver  had  requested 

10  that  Mr.  Nussbaum  be  interviewed? 

1 1  A      Yes,  I  did. 

12  Q      Did  you  have  any  discussions  with 

13  Mr.  Carver  or  anybody  else  concerning  why 

14  Mr.  Nussbaum  was  not  interviewed? 

15  A      The  only  thing  I  remember  about  that  was 

16  Mr.  Carver  basically  complaining,  I  guess,  to 

17  Mr.  McDowell  that  the  Bureau  was  dragging  its  feet  on 

18  conducting  all  of  the  interviews,  not  just 

19  Mr.  Nussbaum,  and  I  sort  of  have  a  faint  recollection 

20  of  maybe  later  on,  Mr.  Carver  complaining  to 

21  Mr.  McDowell  in  my  presence  that  the  FBI  was  holding 

22  back  on  the  Nussbaum  interview.   That's  about  all  1 
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1  can  ~ 

2  Q      Do  you  know  whether  Mr.  Lindsey  was 

3  interviewed? 

4  A      No,  I  don't. 

5  Q      Do  you  know  whether  Mr.  Carver  requested 

6  that  Mr.  Lindsey  be  interviewed? 

7  MR.  BEN-VENISTE:   Carver  was  deposed 

8  yesterday.   It  seems  to  me  ~ 

9  MR.  CHERTOFF:    I'm.  asking  the  witness  for 

10  his  -- 

1 1  MR.  BEN-VENISTE:    We  are  far  afield  of  the 

12  issues  — 

13  THE  WITNESS:    I  don't  recall.   I  just  don't 

14  know. 

15  MR.  BEN-VENISTE:    ~  involving  the 

16  referrals  and  the  proprieties  associated  with  the 

17  referrals.  We're  now  into  Capital  Management  and 

1 8  some  tangent  of  Capital  Management  involving 

19  Mr.  Carver. 

20  MR.  CHERTOFF:    I  don't  think  it's  a 

21  tangent.   But  in  any  case,  we  have  the  witness's 

22  answer. 
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1  BY  MR.  CHERTOFF: 

2  Q      Were  you  involved  in  discussions  with 

3  Mr.  Kendall  concerning  obtaining  documents  belonging 

4  to  the  President  and  First  Lady  as  they  related  to 

5  the  matters  that  you  were  investigating? 

6  A      Yes. 

7  MR.  BEN-VENISTE:    Off  the  record. 

8  (Discussion  off  the  record.) 

9  BY  MR.  CHERTOFF: 

10  Q      Did  you  personally  deal  with  Mr.  Kendall  or 

1 1  did  someone  else  deal  with  him  from  the  Department  of 

12  Justice? 

13  A      I  understand  the  question.   It's  difficult 

14  to  answer  the  question  the  way  it's  phrased.   I  had 

15  telephone  conversations  with  Mr.  Kendall,  but  I  am 

16  not  the  only  member  of  the  Department  of  Justice  who 

17  spoke  to  Mr.  Kendall. 

18  Q      What  were  your  telephone  conversations  with 

19  Mr.  Kendall? 

20  A      Basically,  about  production  of  documents 

21  pursuant  to  a  grand  jury  subpoena  which  had  been 

22  issued  to  Mr.  Kendall  and  to  the  law  firm  of 
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1  Williams  &  Connolly. 

2  Q      And  what  did  he  say  and  what  did  you  say? 

3  A      Let  me  back  up  here,  if  I  may.   There  was 

4  more  than  one  discussion  between  Mr.  Kendall  and  me 

5  and  these  were  all  telephone  discussions.   There  were 

6  at  least  two  telephone  discussions,  and  I  want  to  say 

7  probably  more  than  two,  three  or  four  possibly.    The 

8  discussions  focused  on  the  scope  of  the  subpoena,  the 

9  time  and  method  of  production  of  the  documents 

10  described  in  the  subpoena,  and  the  completeness  of 

1 1  any  production  to  be  made.   I  suppose,  really,  that 

12  last  part  falls  within  the  first  part,  being  the 

13  scope  itself. 

14  Q      Turning  to  those  topics,  what  was  said 

15  about  them?   What  was  the  discussion? 

16  A      I  may  be  overly  cautious  here.   I  want  to 

17  answer  the  question,  and  I  will  try  to  do  it  as  best 

18  as  I  can,  but  I  may  have  to  be  somewhat  generic,  and 

19  I  say  it  for  this  reason.   I'm  a  little  concerned 

20  about  Rule  60  of  the  Federal  Rules  of  Criminal 

21  Procedure,  and  I  get  goosey  when  I  get  into  these 

22  type  of  situations. 
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1  MR.  BEN-VENISTE:    Let  me  interrupt  for  a 

2  second,  too,  and  inquire  as  to  what  relevance  these 

3  conversations  have  to  the  areas  under  investigation. 

4  MR.  CHERTOFF:    Well,  I  don't  really  want  to 

5  get  into  the  actual  documents  that  were  produced.   I 

6  was  going  to  inquire  about  discussions  concerning 

7  whether  things  ought  to  be  obtained  by  subpoena  or 

8  not. 

9  Do  you  have  an  objection  to  the  scope? 

10  MR.  BEN-VENISTE:    I  was  just  wondering 

1 1  where  this  fits  into  our  resolution. 

12  MR.  CHERTOFF:    Well,  I  think  it  has  to  do 

13  with  the  issue  of  the  handling  of  the  referrals, 

14  since  these  are  ~  I  guess  I  could  lay  the  foundation 

1 5  by  saying  the  subpoena  was  issued  pursuant  to  the 

16  investigation. 

17  MR.  BEN-VENISTE:    The  suggestion  being  that 

18  somehow  it  was  improper  to  either  issue  a  subpoena  or 

19  discuss  the  — 

20  MR.  CHERTOFF:    Richard,  I'm  not  making  a 

21  suggestion.   I'm  asking  the  question. 

22  MR.  BEN-VENISTE:    I  wonder  what  the 
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1  relevance  is. 

2  MR.  CHERTOFF:    The  relevance  is  we're 

3  exploring  the  handling  of  the  investigation  of  the 

4  referrals.   I'm  not  saying  that  there's  anything 

5  untoward  that  happened.   I'm  just  saying  that  since 

6  we  have  Mr.  Mackay  here,  and  he  was  involved  in  this, 

7  I  would  like  to  find  out  what  conversations  there 

8  were  about  the  nature  in  which  the  documents  ought  to 

9  be  obtained  and  how  they  were  physically  transferred. 

10  MR.  BEN-VENISTE:    If  that  has  nothing  to  do 

1 1  with  any  improprieties  or  remotely  connected  with  any 

12  improprieties,  unless  you're  suggesting  a  theory,  I'd 

13  like  to  know  it.    If  you're  suggesting  that  the 

14  Department  of  Justice  acted  improperly  in  connection 

15  with  its  investigation,  then  I  suppose  that  would  fit 

16  within  the  scope  of  the  resolution,  and  I'd  like  to 

1 7  know  that  so  we  can  be  prepared  in  going  forward  with 

1 8  our  questioning  to  cover  that  area. 

19  If  there  is  no  suggestion  of  impropriety, 

20  then  my  concern  is  that  in  view  of  your  memos  to  me 

21  about  the  number  of  witnesses,  particularly  those  who 

22  have  been  deposed  and  how  much  time  that's  taking  the 
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1  committee,  I  just  question  whether  we  ought  to  get 

2  off  into  these  kinds  of  tangents. 

3  MR.  CHERTOFF:    I'm  not  suggesting  any 

4  impropriety  by  anybody.   A  question  has  been  raised, 

5  or  I've  seen  questions  raised  from  time  to  time 

6  concerning  why  it  was  that  a  subpoena  was  issued  or 

7  at  whose  insistence  a  decision  was  made  to  broaden 

8  the  subpoena. 

9  And  I'm  not  suggesting  that  there  was 

10  anything  improper  or  improper  about  a  subpoena  being 

1 1  brought.    I'm  simply  trying  to  develop  whether 

12  there's  a  factual  basis  to  raise  the  question, 

1 3  whether  someone  suggested  the  subpoena  be  brought  and 

14  what  the  reason  was. 

15  MR.  BEN-VENISTE:    This  would  fit  into  the 

16  question  of  whether  there  was  some  impropriety. 

17  MR.  CHERTOFF:    Any  time  we  look  at  any 

18  issue  with  the  referrals  or  the  handling  of  the 

19  investigation  up  to  the  point  that  Mr.  Fiske  was 

20  appointed,  that's  the  question.   We  don't  begin  by 

2 1  saying  there  was  an  impropriety.    We  begin  by  looking 

22  at  the  facts  and  getting  the  facts  and  maybe  the 
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1  answer  was  all  according  to  Hoyle  and  it's  not 

2  particularly  interesting. 

3  I'm  puzzled  because  this  came  up  in  the 

4  deposition  yesterday  and  1  didn't  hear  an  objection 

5  to  it. 

6  MR.  BEN-VENISTE:    Which  deposition  was  it? 

7  MR.  CHERTOFF:    Mr.  Carver.   So  it  didn't 

8  seem  to  me  there  was  an  issue  about  it.   I'm  willing 

9  to  drop  it,  frankly.   1  don't  have  a  strong  feeling 

10  about  it. 

1 1  BY  MR.  CHERTOFF: 

12  Q      There  was  one  question  1  want  to  ask  about 

13  the  manner  in  which  the  documents  were  physically 

14  obtained. 

15  (Pause.) 

16  I  just  have  a  couple  of  questions  relating 

17  to  the  manner  in  which  documents  were  received.  Let 

18  me  show  you,  first  of  all.  Exhibit  DBM  128  for 

19  identification,  which  is  also,  I  think,  marked  with  a 

20  general  production  number  4339  for  identification. 

2 1  Is  this  a  set  of  notes  in  your  handwriting? 

22 A      That's  my  handwriting. 


1  Q      Can  you  read  the  date? 

2  A      Something  28/93.    Just  a  second.   It 

3  doesn't  show  up  on  here,  but  I  know  what  it  is.    It's 

4  12/28/93. 

5  Q      To  what  does  this  set  of  notes  refer? 

6  A      This  refers  ~  well,  I  assume  you're 

7  getting  to  the  notation  "4:35,"  which  would  be  the 

8  time  of  day,  4:35  in  the  afternoon,  "CF  meeting  call 

9  fi-om  Kendall,"  David  Kendall.   "Intends  to  cover, 

10  understands  scope  of  subpoena"  ~  covers,  okay.   It's 

1 1  been  redacted  here.    "Can't  produce  this  week.   Has 

12  to  review  all  files,  three  miracle  boxes,  but  will 

13  turn  over  everything.   Expects  we'll  be  close  to  1/18 

14  return  date,  but  will  have  better  handle  by  early 

15  next  week." 

16  Q      Now,  I'm  going  to  show  you  4340  for 

1 7  identification  and  ask  you,  is  that  the  second  page 

18  of  that  same  set  of  notes,  just  for  completeness? 

19  A      My  guess  is  yes. 

20  Q      And  is  there  a  little  numeral  2  at  the  top? 

21  A      Yes. 

22  Q      Could  you  read  the  remainder  of  that? 
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1  A      It's  either  "requires"  or  "requests"  ~  I 

2  think  it's  probably  "requires,"  but  I'm  not  sure  ~ 

3  subpoena  because  of  fear  of  leaks.   Represents 

4  newspaper  reporters.   Wants  to  maintain  contact." 

5  Q      The  reference  to  ~  this  portion  of  the 

6  notes  you've  read,  is  this  your  notation  of  a 

7  telephone  call  with  Mr.  Kendall? 

8  A      Yes. 

9  Q      What  is  the  reference  to  "three  miracle 

10  boxes"? 

11  A      If  you'll  notice,  the  word  "miracle"  is  in 

12  quotes,  and  the  reason  is  that  is  his  word.    I've 

13  never  heard  the  expression  before  in  describing  a 

14  box.   He  was  trying  to  convey  to  me  the  size  of  the 

15  box  by  calling  it  a  miracle  box.    I  still  have  no 

16  idea  what  he  was  talking  about. 

17  Q      Neither  do  I. 

18  A      That's  what  that  means. 

19  Q      The  last  phrase  on  the  second  page,  can  you 

20  read  that  again,  "wants  to  maintain  contact,"  what 

21  did  that  refer  to? 

22  A      He  wanted  to  maintain  contact  between  us 


1  and  him.   This  was  the  first  conversation  I  had  had 

2  with  David  Kendall.   I  can  tell  you  all  about  how  it 

3  came  about,  if  you  want. 

4  Q      I  think  Mr.  Ben-Veniste  has  raised  an 

5  objection. 

6  MR.  BEN-VENISTE:    I've  raised  an  inquiry. 

7  BY  MR.  CHERTOFF: 

8  Q      Did  there  come  a  time,  during  the  period  of 

9  time  you  were  still  involved  in  supervising  the  case 

1 0  before  Mr.  Fiske  took  over  the  case,  that  you 

1 1  received  word  that,  in  fact,  documents  were  either 

12  going  to  be  delivered  or  to  be  picked  up? 

13  A      Yes. 

14  Q      And  which  was  it,  to  be  delivered  or  picked 

15  up? 

16  A      What  had  happened  was,  there  was  a  partial 

17  production  of  the  documents.   And  I  think -- I  was  in 

18  Little  Rock  at  the  time.   The  documents  were  to  be 

19  picked  up  at  the  offices  of  Williams  &  Connolly  here 

20  in  Washington  by  some  FBI  agents  and  transported  to 

21  Little  Rock. 

22  Now,  for  some  reason,  I  want  to  say  that 
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1  there  were  five  boxes  of  documents  picked  up,  not 

2  three,  and  they  were  actually  flown  to  Little  Rock  on 

3  an  FBI  airplane  the  same  day  they  were  picked  up,  and 

4  it  was  on  a  Friday  because  I  remember  staying  in 

5  Little  Rock  that  weekend  going  into  the  FBI  offices 

6  on  Saturday  and  seeing  the  boxes. 

7  Q      Was  there  a  point  where  you  yourself  made  a 

8  request  to  go  over  and  be  present  when  documents  were 

9  picked  up  from  Williams  &  Connolly? 

10  A      Yes. 

1 1  Q      When  was  that? 

12  A      Well,  what  had  happened  was,  the  return 

13  date  on  the  grand  jury  subpoena  was  January  the 

14  18th.   And  one  of  the  topics  that  I  was  discussing 

15  with  David  Kendall  from  time  to  time  in  our  telephone 

16  conversations  was  whether  or  not  we  could  have  an 

17  earlier  production.    We  weren't  entitled  to  it,  and  I 

18  remember  him  telling  me  well,  he  didn't  know.   He 

19  still  had  a  review  of  the  documents  and  copies  and  so 

20  on  and  so  on. 

21  And  some  of  our  other  discussions  involved 

22  his  understanding  as  to  the  scope  of  the  subpoena  and 
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1  what  documents  would  be  covered,  what  documents  would 

2  be  produced,  what  documents  would  be  withheld. 

3  Well,  this  came  in  ~  this  discussion  about 

4  the  withholding  of  certain  documents  occurred  in  a 

5  later  conversation  I  had  had.   It  did  not  occur  in  my 

6  initial  December  28th  conversation  with  David 

7  Kendall.   It  occurred  in  a  later  conversation, 

8  probably  in  early  January,  probably  right  after  the 

9  New  Year. 

10  There  was  a  great  deal  of  conftision  over 

1 1  the  scope  or  completeness  of  the  production  that  was 

12  going  to  be  made.   There  were  suggestions  that  we 

13  issue  an  additional  subpoena. 

14  Q      Whose  suggestions? 

15  A      They  were  probably  more  than  suggestions. 

16  They  were  almost  directives  by  Carver  and  I  think 

17  Jerry  McDowell.   And  the  only  thing  I  remember 

18  telling  them  is  that  it  would  be  ~  in  my  opinion,  at 

19  least,  it  would  be  premature  to  issue  an  additional 

20  subpoena  at  that  time  because  the  return  date  for  the 

21  original  subpoena  hadn't  yet/occurred. 

22  And  my  recommendation  was  let's  wait  and 
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1  see  what  we  get.   If  after  we  get  everything  we  have 

2  reason  to  believe  that  documents  were  being  withheld, 

3  we  will  then  issue  an  additional  subpoena.   But  I 

4  remember  my  thinking  at  the  time  was  that  if,  in 

5  fact,  we  were  going  to  have  to  issue  an  additional 

6  subpoena,  I  want  it  to  be  as  fact  specific  as 

7  possible.   And  my  thinking  was  one  of  the  ways  to  do 

8  that,  take  what  they  give  us,  go  through  that  and  see 

9  if  we  can  determine  if  things  are  missing  so  we  can 

10  be  more  specific  in  issuing  an  additional  subpoena. 

1 1  Allen  Carver,  maybe  either  at  that  time  or 

12  shortly  thereafter,  said  all  right,  Kendall's  making 

13  arrangements  or  has  made  arrangements  for  agents  to 

14  go  over  to  his  office  like  the  13th  of  January  ~  I 

15  don't  know  what  the  date  was  now  —  to  pick  up  the 

16  remaining  documents.   And  Allen  Carver  said  1  want 

1 7  you  to  go  with  him,  and  I  want  you  to  interview  David 

1 8  Kendall,  and  I  want  you  to  interview  him  with  these 

19  agents  there  specifically  about  the  question  of  the 

20  completeness  of  the  production.   The  issues  involved 

2 1  very  simply  were  claims  of  privilege  as  to  some 

22  documents. 


1  There  was,  in  my  mind,  some  confiision,  and 

2  I  think  a  great  deal  of  misunderstanding  as  to 

3  whether  David  Kendall  was  going  to,  in  fact,  assert  a 

4  privilege  with  respect  to  some  of  the  documents.   We 

5  had  a  number  of  discussions  about  that.   And  at  one 

6  point  I  had  the  impression  that  he  wasn't  going  to 

7  assert  a  privilege,  and  another  point  I  had  the 

8  impression  that  he  might  assert  a  privilege.  At 

9  another  point,  I  had  the  impression  that  he  reserved 

10  the  right  to  assert  a  privilege.   It  was  very  murky. 

1 1  That's  the  purpose  of  my  going  there,  was 

12  to  basically  interview  David  Kendall  concerning  the 

13  specificity  and  completeness  of  the  production,  and  I 

14  was  instructed  to  do  that  with  FBI  agents  present, 

15  presumably  so  they  could  prepare  302s  of  that 

16  interview,  and  ftirthermore,  the  agents  themselves 

17  would  participate  in  conducting  the  interview  with 

18  David  Kendall. 

19  I  was  later  informed  by  Allen  Carver  not  to 

20  go  because  by  that  time  the  determination  had  been 

21  made  to  appoint  a  special  counsel.   I  don't  believe 

22  that  Robert  Fiske  had  been  identified  yet.   We  were 
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1  still  responsible  for  the  investigation  until  such 

2  time  that  an  independent  counsel  came  on  board.   I 

3  don't  believe  Robert  Fiske  had  yet  been  named,  but 

4  everybody  —  I  shouldn't  say  everybody,  but  1  think 

5  there  was  a  common  belief  that  is  that  the  identity 

6  and  appointment  of  the  independent  counsel  would  be 

7  imminent. 

8  At  any  rate,  that  being  the  backdrop,  I  was 

9  basically  instructed  by  Mr.  Carver  not  to  go  to  the 

10  production  ~  to  David  Kendall's  office  when  the 

1 1  documents  were  produced,  and  1  should  contact  or 

12  communicate  this  information  to  the  agents. 

13  And  I  remember  Dana  Gillis  was  one  of  the 

14  agents  who  was  scheduled  to  attend  that  session,  and 

15  1  remember  talking  to  Dana  Gillis  and  saying  I'm  not 

16  going,  and  furthermore,  I've  been  instructed  to  tell 

1 7  you  that  when  you  and  the  other  agents  go  over  there 

18  to  pick  up  the  records,  you're  not  to  interview 

19  Kendall.   That  was  that. 

20  Q      And  your  understanding  of  the  reason  for 

21  the  change  was  because  at  that  point,  a  decision  had 

22  been  made  to  bring  Mr.  Fiske  on  and  the  view  was  he 
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1  ought  to  make  decisions  about  that  kind  of  thing? 

2  A      Exactly.   That's  the  impression  I  had.    In 

3  other  words,  I  don't  think  we  knew  Robert  Fiske  was 

4  the  person,  but  we  knew  that  somebody  was  going  to  be 

5  assuming  that  role,  and  the  reasoning  at  the 

6  department,  at  least  by  Carver  and  others,  was  let's 

7  not  muddy  up  the  waters.   It's  going  to  be  somebody 

8  else's  responsibility.   Let's  don't  go  --  let's  not 

9  go  blundering  in  there  and  do  anything. 

10  MR.  CHERTOFF:    I'd  like  to  get  this  marked 

1 1  as  Exhibit  DBM  1,  if  I  may. 

12  (DBM  Exhibit  1  identified.) 

13  BY  MR.  CHERTOFF: 

14  Q      For  the  record,  DBM  1  is  a  copy  of  the 

15  House  deposition  in  the  matter  of  Madison  Guaranty 

16  Savings  &  Loan  of  Donald  Bruce  Mackay. 

17  Mr.  Mackay,  have  you  had  an  opportunity 

1 8  previously  to  see  the  transcript  of  your  deposition 

19  given  to  the  House  staff? 

20  A      I've  seen  a  copy  of  this.    And  I  also  had 

21  an  opportunity  to  look  through  it.    I  have  made 

22  little  pencil  notations  in  portions  of  it  where  there 
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1  are  misspellings  of  names,  nothing  of  substance  at 

2  all. 

3  Q      There's  no  material  mistake? 

4  A      No,  there  are  no  material  misstatements. 

5  MR.  SGRO:    Although  at  this  point,  if  we 

6  can  reserve  DBM  2  for  the  errata  sheet. 

7  MR.  CHERTOFF:    I  was  going  to  say  if  and 

8  when  you  append  an  errata  sheet,  that  we  append  it  to 

9  the  record  as  Exhibit  2. 

10  (DBM  Exhibit  2  identified.) 

1 1  MR.  CHERTOFF:    I  have  nothing  further. 

12  MR.  BEN-VENISTE:    Why  don't  we  take  a  short 

13  break,  and  we'll  use  the  time  until  lunch. 

14  (Recess.) 

15  EXAMINATION 

16  BY  MR.  BEN-VENISTE: 

17  Q      Mr.  Mackay,  I'd  like  to  spend  a  little  time 

1 8  with  respect  to  your  background  because  I  noticed  in 

19  the  deposition  taken  by  the  majority  staff  on  the 

20  House  side  that  there  seemed  to  be  some  implication 

2 1  that  you  were  not  an  experienced  prosecutor  and  you 

22  didn't  have  the  background  sufficient  to  be  given  the 


1  responsibility  of  the  Hale  investigation.   So  I'd 

2  like  to  go  back  over  your  background,  if  we  might. 

3  MR.  CHERTOFF:    Just  for  the  record,  I  want 

4  to  ~  I  disagree  with  the  characterization.  I  didn't 

5  draw  that  implication  from  the  House  deposition,  nor 

6  is  there  any  doubt  in  my  mind  that  you're  an 

7  experienced  prosecutor.   I  don't  object  to  you  asking 

8  the  questions. 

9  I  think,  though,  putting  on  the  record 

10  counsel's  opinion  about  other  proceedings  is  probably 

1 1  not  appropriate. 

12  MR.  BEN-VENISTE:    I  think  those  questions, 

13  both  of  Mr.  Mackay,  but  to  a  larger  extent  of  others 

14  at  the  Department  of  Justice,  will  speak  for 

15  themselves  in  that  regard. 

16  BY  MR.  BEN-VENISTE: 

17  Q      You  indicated  that  you  were  a  U.S.  Attorney 

18  in  the  Southern  District  of  Illinois,  and  I'd  like  to 

19  fill  that  out.    For  how  long  a  period  of  time  were 

20  you  U.S.  Attorney? 

21  A      Almost  six  years. 

22  Q      And  prior  to  that,  you  had  had  experience 
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1  in  criminal  law,  had  you  not? 

2  A      Yes. 

3  Q      And  could  you  kind  of  describe  your 

4  pre-U.S.  Attorney  history,  which,  as  I  understand  it, 

5  was  from  1971  through  1977? 

6  A      Correct.   In  1963,  in  the  summer,  upon 

7  graduating  law  school  and  passing  the  Illinois  Bar 

8  examination,  I  took  a  job  as  an  assistant  state's 

9  attorney  of  McLean  County,  Illinois.  The  county  seat 
10  is  Bloomington.  There  I  prosecuted  misdemeanors.  I 
i  1  handled  juvenile  ~  the  juvenile  court  docket,  and  I 

12  did  some  felony  prosecution.   I  held  that  position 

13  for  approximately  two  years. 

14  I  then  left  the  state's  attorney's  office 

15  and  went  into  private  practice  in  Bloomington, 

16  Illinois.   In,  I  believe,  December  of  1964,  I  was 

17  appointed  as  the  public  defender  of  McLean  County, 

18  Illinois.   At  that  time  it  was  a  part-time  position. 

1 9  I  was  therefore  able  to  maintain  a  part-time  private 

20  practice. 

21  Q      And  without  going  into  great  detail,  is  it 

22  fair  to  say  that  you  handled  a  number  of  criminal 


1  cases  as  principal  trial  lawyer? 

2  A      Yes. 

3  Q      And  thereafter,  did  you  go  right  to  the 

4  U.S.  Attorney's  office? 

5  A      Yes. 

6  Q      And  who  appointed  you  as  U.S.  Attorney? 

7  A      President  Richard  Nixon. 

8  Q      And  you  served  through  Richard  Nixon's 

9  administration  and  into  the  Ford  administration;  is 

10  that  correct? 

1 1  A      Yes. 

12  Q      And  you  resigned,  more  or  less  coincident, 

13  with  the  end  of  the  Ford  administration? 

14  A      Correct. 

1 5  Q      And  as  United  States  Attorney,  how  many 

16  lawyers  did  you  supervise? 

1 7  A      Four. 

1 8  Q      Were  you  involved  hands-on  in  a  wide 

19  variety  of  federal  criminal  prosecutions  ~ 

20  A      Yes. 

21  Q      ~  over  that  six-year  period? 

22  A      Yes. 
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1  Q      And  did  you  have  contact  with  the 

2  Department  of  Justice,  and  were  you  familiar  with  the 

3  workings  of  the  Department  of  Justice  as  they  related 

4  to  United  States  Attorneys  in  the  field? 

5  A      Yes. 

6  Q      And  you  indicated  that  you  have  been  with 

7  the  fraud  section  of  the  Department  of  Justice  for 

8  approximately  four  years  now. 

9  A      Yes. 

10  Q      What  were  the  circumstances  under  which  you 

1 1  joined  the  fraud  section? 

12  A      I  wanted  to  basically  return  to  trial  work 

13  as  a  criminal  prosecutor. 

14  Q      And  who  hired  you? 

15  A      Well,  at  the  time  that  I  went  to  work  in 

16  the  fraud  section,  the  chief  of  the  fraud  section  was 

17  Larry  Urgenson.    I  believe  he  was  the  individual  who 

18  had  the  authority  to  hire  me  and  did  so. 

19  Q      And  did  you  interview  with  others  in  the 

20  fraud  section? 

21  A      Yes.   I  interviewed  with  Donald  Foster  who 

22  was  the  deputy  chief  of  the  fraud  section  in  charge 


1  of  administrations.   I  also  interviewed  with  John 

2  Arterberry,  who  was  the  deputy  chief  for  financial 

3  institution  and  securities  fraud,  and  I  also 

4  interviewed  with  Allen  Carver,  who  was  the  principal 

5  deputy  chief  of  the  fraud  section. 

6  Q      And  is  it  fair  to  say  that  subsequent  to 

7  the  time  that  you  were  hired  and  for  the  two  years  or 

8  so  prior  to  the  time  that  you  were  assigned  to  the 

9  Arkansas  matter  about  which  you've  given  testimony, 

10  that  you  worked  closely  with  Mr.  Arterberry  and 

1 1  Mr.  Carver? 

12  A      Primarily  with  Mr.  Arterberry  and  not  so 

13  much  with  Mr.  Carver. 

14  Q      But  it  was  --  strike  that. 

15  You  mentioned  that  prior  to  actually  being 

1 6  assigned  the  case,  you  were  given  a  heads-up  that 

17  there  might  be  a  recusal,  either  partial  or  complete, 

18  and  that  might  result  in  the  Department  of  Justice 

19  taking  over  an  investigation;  is  that  correct? 

20  A      Yes. 

21  Q      Now,  were  you  told  in  substance  about  the 

22  time  you  were  advised  of  the  possibility  of  the 
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1  recusal  that  there  had  been  another  earlier  case 

2  involving  Madison  Bank  that  the  prior  U.S.  Attorney 

3  thought  was  a  BS  case? 

4  A      Yes. 

5  Q      Was  that  the  term  that  was  used? 

6  A      No,  that  was  not  the  term  that  was  used  by 

7  Mr.  Carver.   That  is  my  own  shorthand. 

8  Q      And  do  you  recall  what  Mr.  Carver  told  you 

9  about  the  circumstances  of  the  prior  consideration  of 

10  the  Madison  case? 

1 1  A      Essentially,  that  the  United  States 

12  Attorney's  office  in  Little  Rock,  as  well  as  the  FBI 

13  in  Little  Rock,  had  received  a  referral  from  the  RTC 

14  involving  Madison  Guaranty,  and  essentially  didn't 

15  feel  that  the  case  had  prosecutive  merit. 

16  Q      Was  there  anything  else  that  was  mentioned 

17  at  that  time  in  terms  of  the  person  who  was 

18  responsible  for  referring  the  case  from  the  RTC? 

19  A      No. 

20  Q      Now,  at  about  the  time  that  you  were  first 

21  made  aware  of  this  situation  involving  a  possible 

22  Arkansas  recusal,  were  you  also  advised  that 


1  information  had  been  received  from  a  New  York  Times 

2  reporter  in  some  context? 

3  A      Yes. 

4  Q      And  at  that  time,  did  you  understand  that 

5  there  were  two  sources  of  information  being  conveyed 

6  to  the  Justice  Department,  one  from  a  New  York  Times 

7  reporter,  and  another  from  an  individual  at  the 

8  Justice  Department  named  Irv  Nathan? 

9  A      Yes. 

10  Q      And  could  you  tell  us  how  you  learned  and 

1 1  what  you  learned  about  that? 

12  A      Well,  what  that  involved  was  Allen  Carver 

13  communicating  to  me  that  there  were  two  sources  of 

14  information  regarding  assertions  by  David  Hale  that 

15  the  President  was  involved  in  some  questionable 

16  transactions  concerning  loans  to  the  Whitewater 

17  Development  Corporation. 

1 8  I  was  told  that  a  reporter  for  The  New  York 

19  Times  was  one  of  the  sources  of  the  information,  and 

20  the  impression  I  got  was  either  David  Hale  or  David 

21  Hale's  lawyer  were  communicating  with  the  reporter 

22  from  The  New  York  Times.   I  was  also  told  that  there 
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1  was  yet  another  source  who  was  providing  essentially 

2  the  same  information  to  Irv  Nathan  and  that  we  didn't 

3  know  the  identity  of  that  other  source.   I  later 

4  learned,  not  at  that  meeting,  but  sometime 

5  thereafter,  that  Irv  Nathan's  source  was,  in  fact, 

6  the  New  York  reporter. 

7  Q      And  would  that  be  Jeff  Gerth? 

8  A      Gerth  or  Garth,  yes. 

9  Q      Did  you  ever  talk  to  Mr.  Nathan  about  this? 

10  A      No. 

1 1  Q      What  did  you  understand  that  the  reporter 

12  had  told  Mr.  Nathan? 

13  A      My  understanding  was  that  the  reporter  had 

14  told  Mr.  Nathan  that  David  Hale  had  told  the  reporter 

15  that  President  Clinton  was  involved  in  putting 

16  pressure  on  David  Hale  to  persuade  David  Hale  to 

17  loan,  I  believe,  $300,000  fi-om  his  small  business 

18  investment  company  to  the  Whitewater  Development 

19  Company;  that  James  McDougal,  who  was  at  the  time  the 

20  president  or  CEO  of  Madison  Guaranty,  was  also 

21  involved  somehow  in  this  transaction.   It  wasn't  very 

22  clear  to  me  just  how  this  all  supposedly  took  place. 

70 

1  I  remember  being  told  that  there  were  allegations, 

2  that  there  was  a  meeting. 

3  Q      Was  this  all  from  the  same  initial 

4  conversation? 

5  A      Yes.   There  were  allegations  made, 

6  presumably  by  David  Hale  that  there  was  a  meeting  at 

7  James  McDougal's  office,  and  that  the  participants  in 

8  the  meeting  were  James  McDougal,  President  Clinton 

9  and  David  Hale.   And  for  some  reason,  I  also  remember 

10  being  told  that  David  Hale  claimed  that  he,  David 

1 1  Hale,  was  driven  to  the  meeting  in  a  sheriffs  squad 

12  car. 

13  It  was  further  related  that  at  the  meeting, 

14  Mr.  Clinton  told  David  Hale  that  he,  David  Hale, 

15  needed  to  loan  300  —  through  his  small  business 

16  investment  company,  that  David  Hale  was  expected  to 

17  pump  $300,000  into  the  Whitewater  Development 

18  Corporation.   And  I  was  also  told  that  Mr.  Clinton 

19  and  Mr.  McDougal  were  partners  in  the  Whitewater 

20  Development  Corporation,  the  suggestion  being  that 

21  they  both  personally  benefited  from  the  infusion  ~ 

22  from  an  infiision  of  $300,000  into  Whitewater. 
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1  Q      Was  there  any  elaboration  of  what  kind  of 

2  pressure  or  what  was  said  to  pressure  Hale? 

3  A      Not  really  any  elaboration  on  that.   I 

4  think  the  approach  ~  keep  in  mind,  this  is  the  third 

5  and  fourth  hand  hearsay. 

6  Q      This  is  coming  to  you  from  Mr.  Carver  ~ 

7  A      Right. 

8  Q      ~  via  Mr.  Nathan  ~ 

9  A      Right. 

10  Q      -- from  this  newspaper  reporter  who  claimed 

1 1  to  have  spoken  directly  with  Mr.  Hale? 

12  A      Yeah,  either  Hale  or  possibly  Hale's 

13  lawyer.   I'm  a  little  fiizzy  on  that.   The  impression 

14  I  had  was  that  if  there  was  any  ~  the  pressure  was 

15  very  subtle,  if  there  was  pressure.   There  were  no 

16  threats.   It  was  more  or  less  presented  as  something 

17  which  was  necessary  to  bail  out  Whitewater 

18  development  financially  and  that  Hale  was  being  asked 

19  to  do  this  for  the  good  of  the  cause. 

20  Q      Did  Mr.  Carver  indicate  to  you  how  long 

2 1  this  conversation  lasted  between  Mr.  Nathan  and  the 

22  newspaper  reporter  as  yet  unidentified? 
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1  A      I  think  at  that  time  I  had  been  told  the 

2  name  of  the  reporter.   I  just  didn't  remember  it 

3  until  you  mentioned  it.   No,  Mr.  Carver  did  not 

4  elaborate  at  all  on  any  of  the  discussions  between 

5  Irv  Nathan  and  Jeff  Gerth. 

6  Q      Did  you  and  Mr.  Carver  discuss  whether 

7  Mr.  Hale  or  his  attorney  had  made  a  proffer  along  the 

8  lines  of  the  information  you  had  learned  the  reporter 

9  was  telling  Mr.  Nathan  up  to  that  point? 

10  A      I  can't  be  sure  of  this.   All  I  know  is 

1 1  that  I  did  acquire  information  at  some  point  in  time 

12  very  early  on  that  Randy  Coleman,  Mr.  Hale's  lawyer, 

13  had  expressed  an  interest  in  making  a  proffer  to  the 

14  United  States  Attorney  in  the  Eastern  District  of 

15  Arkansas.   I  can't  say  for  certain  that  I  was  told 

16  that  by  Mr.  Carver  at  this  early  meeting.   It's 

17  entirely  possible.   I  just  really  don't  ~  I  know  I 

18  learned  it,  but  I  can't  tell  you  when. 

19  MR.  BEN-VENISTE:    We'll  try  to  refresh  your 

20  recollection  when  we  resume  after  the  luncheon 

2 1  break. 

22  (Whereupon,  at  12:30  p.m.,  the  deposition 
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1  was  recessed,  to  be  reconvened  at  1:30  p.m.  this  same 

2  day.) 
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1  AFTERNOON  SESSION  (1:59  p.m.) 

2  Whereupon, 

3  DONALD  B.  MACKAY 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  BEN-VENISTE: 

8  Q      Where  we  left  off,  we  were  talking  about 

9  the  approach  that  had  been  made  to  Mr.  Nathan  by 

10  Mr.  Gerth  from  The  New  York  Times.   It  wasn't 

1 1  suggested,  was  it,  that  Mr.  Nathan  was  providing  any 

12  information  to  The  New  York  Times,  was  it? 

13  A      No. 

14  Q      Did  you  determine,  then  ~  strike  that. 

15  It's  somewhat  unusual,  is  it  not,  for  the 

16  newspaper  to  become  a  source  which  a  prosecutor  keeps 

17  as  a  confidential  source.   Isn't  that  so? 

18  A      It's  difficult  for  me  to  characterize 

19  anything  as  unusual. 

20  Q      Had  you  ever  told  anyone  at  the  Department 

21  of  Justice  that  you  had  received  information  from  a 

22  confidential  source  when  it  was  a  newspaper  report? 
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1  A      No. 

2  Q      Is  it  the  case  that  Mr.  Nathan  did  not 

3  reveal  who  his  source  was  for  some  time? 

4  A      1  don't  know. 

5  Q      Did  you  determine  what  the  purpose  was,  as 

6  far  as  Mr.  Nathan  or  Mr.  Carver  could  puzzle  out,  as 

7  to  why  a  reporter  for  The  New  York  Times  was 

8  transmitting  this  kind  of  information  to  the 

9  Department  of  Justice? 

10  A      No,  there  was  never  really  any  discussion. 

1 1  Q      Did  you  ever  discuss  with  colleagues  at  the 

12  Justice  Department  or  indeed  with  Mr.  Coleman  how  it 

1 3  came  to  be  that  instead  of  making  a  proffer  to  the 

14  Department  of  Justice  directly  or  to  the  FBI 

15  directly,  he  chose  to  make  this  information  known  to 

16  a  reporter  for  The  New  York  Times? 

1 7  A      My  understanding  is,  and  once  again,  I 

18  can't  say  that  this  was  information  which  was 

19  conveyed  to  me  at  that  first  meeting  with  Allen 

20  Carver,  but  my  general  understanding  of  the  entire 

21  situation  is  that  Mr.  Coleman  attempted  to  negotiate 

22  a  proffer  with  the  United  States  Attorney's  office  in 


1  the  Eastern  District  of  Arkansas  and  was  unsuccessful 

2  in  obtaining  the  terms  that  he  wanted. 

3  Q      So  that  you  then  concluded  that  this  was  a 

4  part  of  a  negotiating  strategy  by  Mr.  Coleman  to 

5  force  the  prosecutor's  hand? 

6  A      Yes. 

7  Q      And  when  you  talk  about  what  his  strategy 

8  was  previously  in  terms  of  negotiating  a  proffer,  is 

9  it  correct  that  Mr.  Coleman's  position,  as  you  were 

10  advised,  with  the  Arkansas  U.S.  Attorney's  office, 

1 1  was  that  he  was  not  going  to  provide  any  information 

12  or  information  unless  it  was  under  terms  where  he 

13  would  either  get  immunity  or  a  misdemeanor? 

14  A      That's  correct. 

15  Q      And  when  you  came  into  the  case,  it  was 

16  necessary  that  you  first  obtain  as  much  information 

17  as  possible  about  the  facts  underlying  the  violation 

18  or  the  alleged  violation;  correct? 

19  A      Yes. 

20  Q      And  at  the  time  you  formally  came  into  the 

2 1  picture,  an  indictment  had  returned  already? 

22  A      As  to  David  Hale,  yes. 
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1  Q      Right  now  ~ 

2  A      We're  talking  about  the  Hale  case,  I 

3  assume. 

4  Q      Right.    In  evaluating  whether  to  enter  into 

5  a  plea  agreement,  what  is  the  normal  process  that  one 

6  goes  through  as  a  prosecutor? 

7  A      Well,  first  evaluating  the  strength  of  your 

8  own  case  in  terms  of  the  applicable  law,  the  facts, 

9  the  availability  and  credibility  of  witnesses, 

10  determining  if  there  are  inconsistencies  between  what 

1 1  witnesses  say,  determining  the  extent  to  which  a 

12  witness  may  be  corroborated  by,  say,  documentary 

13  evidence  or  other  witnesses. 

14  Q      And  it  would  stand  to  reason  that  the 

15  stronger  the  case,  as  you  evaluate  it,  the  less 

16  inclined  one  would  be  willing  to  make  concessions 

17  regarding  the  eventual  penalty  that  the  defendant 

18  would  face? 

19  AT  think  that's  a  fair  statement,  yes. 

20  Q      And  on  the  basis  of  your  evaluation  of  the 

2 1  strength  of  the  case,  did  you  have  any  question  but 

22  that  this  was  a  strong  case  against  Mr.  Hale? 


1  A      If  you  could  accept  at  face  value  all  of 

2  the  allegations  contained  in  the  indictments,  your 

3  inclination  would  be  to  conclude  that  it  is  a  strong 

4  prosecutable  case. 

5  Q      And  were  you  in  a  position  to  make  that 

6  kind  of  evaluation  by  the  time  that  you  were 

7  negotiating  with  Mr.  Coleman  over  a  possible 

8  disposition  of  the  case? 

9  A      Yes. 

10  Q      And  did  you  have  some  —  let  me  put  it  a 

1 1  different  way. 

12  Did  Mr.  Coleman  argue  to  you  to  receive 

1 3  consideration  on  behalf  of  Hale  in  this  negotiating 

14  process  on  the  basis  of  the  fact  that  he  didn't 

15  believe  it  was  a  strong  case  against  his  client? 

16  A      No,  Mr.  Hale  never  discussed  the  merits  of 

17  the  case. 

18  Q      Mr.  Coleman. 

19  A      Mr.  Coleman,  I'm  sorry.    Mr.  Coleman  never 

20  discussed  the  merits  of  the  case. 

21  Q      I  take  it  it  led  you  to  conclude  that  from 

22  the  standpoint  from  the  first  leg  of  this  stool  in 
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1  evaluating  what  kind  of  plea  agreement  if  any  to 

2  enter  into,  the  strength  of  your  case  was  not  an 

3  issue? 

4  A      That's  incorrect.   There  were  multiple 

5  problems  with  the  indictment.   There  were  multiple 

6  problems  with  the  case,  with  the  way  it  was  indicted, 

7  with  the  quantum  of  proof  that  was  available,  with 

8  the  form  of  evidence  available  and  quite  frankly, 

9  with  the  thoroughness  of  the  investigation  that  the 

10  FBI  did  pre-indictment.  The  indictment  itself  was 

1 1  fatally  defective  on  its  face  of  one  count  because  it 

12  was  time-barred. 

13  The  indictment  charged  multiple 

14  conspiracies.  1  was  persuaded,  after  reviewing  all 

1 5  of  the  facts  and  the  documents,  as  well  as  the 

16  applicable  law  ~  I  was  persuaded  as  a  matter  of  law 

17  that  we  were  dealing  with  a  single  conspiracy  and  not 

18  multiple  conspiracies. 

19  Q      In  terms  of  the  strength  of  the  single 

20  conspiracy  case,  did  you  have  some  question  about 

2 1  whether  you  would  be  able  to  make  such  a  case? 

22 A      The  problems  arose  with  respect  to  making 


1  or  establishing  necessary  links  in  a  chain  of 

2  events.   In  order  to  establish  these  links, 

3  considering  the  then-present  state  of  the 

4  investigation,  we  were  required  to  make  assumptions, 

5  and  I  don't  like  to  make  assumptions,  particularly  as 

6  a  prosecutor,  and  it's  not  appropriate. 

7  1  mean,  I  have  to  say  that  in  general,  the 

8  case  was  not  thoroughly  investigated  by  the  FBI.   In 

9  my  opinion,  the  case  should  not  have  been  indicted 

10  when  it  was. 

1 1  Q      You  mentioned  that  one  of  the  charges  was 

12  time-barred. 

13  A      Right. 

14  Q      When  did  the  statute  run? 

15  A      I  don't  remember  any  of  that  now.    I 

16  remember  looking  at  one  of  the  counts  in  the 

1 7  indictment  and  looking  at  a  date  in  that  count  and 

1 8  saying  if  that  is  the  correct  date,  the  statute  has 

19  already  expired,  so  I  made  ~ 

20  Q      There  was  some  time  pressure  associated 

2 1  with  bringing  this  indictment? 

22  A      No. 
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1  Q      There  wasn't? 

2  A      The  date  mentioned  in  that  particular  count 

3  of  the  indictment  had  been  time-barred  for  several 

4  months  before  the  indictment  was  brought.    It  was 

5  just  a  wrong  date. 

6  Q      This  was  not  the  subject  of  discussion  with 

7  Coleman? 

8  A      No. 

9  Q      What  are  the  other  things  that  you 

10  evaluated  besides  the  strength  of  the  case? 

1 1  A      What  I  call  jury  nullification,  and  that  is 

12  the  nature  of  the  offense  itself.   Is  it  something 

13  that  would  appear  to  a  jury  to  be  super  technical? 

14  Are  we  dealing  with  a  fact  situation  where  there  is 

15  no  identifiable  victim?  Are  we  dealing  with  a  fact 

16  situation  where,  even  if  there  is  an  identifiable 

17  victim,  there  is  no  economic  loss  sustained  by  the 

18  victim? 

1 9  Q      And  on  this  issue,  were  there  questions 

20  about  possible  jury  nullification? 

21  A      No. 

22  Q      So  this  was  not  a  factor? 


1  A      No,  that  was  not  a  factor. 

2  Q      What  other  factors  would  you  use? 

3  A      Whether  or  not  a  defendant  would  be  able  to 

4  successfully  mount  a  defense  that  he  or  she  lacked 

5  the  requisite  criminal  intent. 

6  Q      It's  sort  of  a  subpart  of  the  strength  of 

7  the  case,  but  if  you  would  treat  it  as  a  separate 

8  issue,  how  would  you  come  out  on  that  ~  or  how  did 

9  you  come  out  on  that? 

10  A      1  would  say  with  respect  to  the  specific 

1 1  intent  element,  once  again,  we  came  out  ~  I 

12  shouldn't  say  once  again  ~  our  evaluation  was  that 

13  David  Hale  would  have  a  difficult  time  in  negating 

14  intent. 

15  Might  I  mention  something  here  by  way  of 

16  explanation  or  clarification? 

17  Q      Sure. 

18  A      There  were  two  other  individuals  named  in 

19  the  indictment  as  codefendants.  The  strength  of  the 

20  case  as  to  each  of  these  codefendants  was  not 

21  necessarily  the  same  as  it  was  with  respect  to  David 

22  Hale. 
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1  Q      Let's  focus  on  this.    He  was  the  only  one, 

2  to  your  knowledge  —  perhaps  you  can  correct  me  if 

3  I'm  operating  under  a  misperception  ~  that  had 

4  information  relating  to  President  Clinton? 

5  A      That's  correct.   What  part  of  my  thought 

6  process  was,  that  if  there  are  weak  defendants  in  the 

7  case,  the  overall  effect  can  be  to  drag  down  the 

8  strong  case.   I  mean,  that  was  one  of  our 

9  considerations.   It  was  not  an  overwhelming 

10  consideration,  but  by  the  same  token,  it  was  a  matter 

1 1  that  gave  us  some  concern. 

12  Q      Was  there  anything  else  that  went  into  the 

13  mix? 

14  A      Well,  certainly  -  to  make  specific 

1 5  reference  to  this  situation,  rather  than  talking  in 

1 6  the  abstract.   When  a  prosecutor  is  faced  with  a 

1 7  situation  where  a  defendant  represents  through 

1 8  counsel  that  he  or  she  has  information  concerning 

1 9  wrongdoing  by  other  people,  and  that  that  defendant 

20  is  willing  to  furnish  that  information  and  be 

21  cooperative  with  the  government  in  an  investigation 

22  into  the  conduct  of  others  and  possibly  prosecution 
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1  of  others,  that  is,  in  my  view,  an  appropriate 

2  consideration  in  the  overall  determination  as  to 

3  whether  or  not  a  plea  arrangement  should  be  entered 

4  into  and  under  what  terms. 

5  Q      Now,  to  come  back  to  the  history  of  plea 

6  negotiations  that  preceded  your  act  of  involvement  in 

7  the  case,  were  you  furnished  with  correspondence 

8  between  the  U.S.  Attorney's  office  and  Mr.  Coleman  on 

9  behalf  of  Mr.  Hale  that  preceded  your  involvement  in 

10  the  case? 

1 1  A      Yes. 

12  Q      Did  you  learn  at  some  point  that  either 

13  Mr.  Jackson  or  Ms.  Casey  or  someone  else  in  her 

14  office  had  suggested  to  Mr.  Coleman  that  he  ought  to 

1 5  make  a  proffer  to  an  FBI  agent  with  respect  to  any 

16  information  that  Mr.  Hale  was  prepared  to  give  as 

1 7  part  of  a  plea  negotiation? 

18  A      Yes. 

19  MR.  GICALE:    I'm  sorry? 

20  THE  WITNESS:   Yes. 

21  BY  MR.  BEN-VENISTE: 

22  Q      And  what  did  you  understand  Mr.  Coleman  ~ 
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1  was  that  before  or  after  The  New  York  Times  incident? 

2  MR.  GICALE:    Which  New  York  Times  reference 

3  are  we  talking  about?  Richard,  I'm  sorry. 

4  MR.  BEN-VENISTE:    "The  New  York  Times 

5  incident"  means  the  contact  by  Mr.  Gerth. 

6  THE  WITNESS:    I  don't  know  how  to  answer 

7  the  question,  and  the  reason  is,  I  don't  know  when 

8  Mr.  Hale  or  Mr.  Coleman  spoke  with  Mr.  Gerth,  nor  do 

9  I  have  any  independent  recollection  as  to  the  date  or 

10  dates  upon  which  Mr.  Coleman  communicated  with  the 

1 1  United  States  Attorney's  office  in  Little  Rock 

12  regarding  proffers. 

13  I  do  know  that  there  was  more  than  one 

14  contact  between  Mr.  Coleman  and  the  United  States 

15  Attorney's  office  in  Little  Rock  regarding  a 

16  disposition  of  the  Hale  case  and  regarding  the 

1 7  suggestion  that  Mr.  Hale  would  ftimish  information 

18  concerning  President  Clinton.    But  I  don't  know,  and 

19  I  have  no  independent  recall  of  the  dates  of  those 

20  contacts. 

21  BY  MR.  BEN-VENISTE: 

22 Q      Let  me  show  you  what  has  been  Bates  stamped 

86 

1  DPB  47,  which  is  a  letter  fi-om  Paula  Casey  to  Randy 

2  Coleman  and  see  whether  that  might  refi^esh  your 

3  recollection. 

4  A      Yes. 

5  Q      And  how  does  that  refi-esh  your 

6  recollection? 

7  A      Well,  this  letter  is  dated  September  the 

8  16th  of  1993.    My  recollection  is  my  meeting  with 

9  Allen  Carver,  when  he  told  me  about  The  New  York 

10  Times,  was  about  the  same  time,  maybe  a  week  or  so 

1 1  earlier  than  this.    I  can't  be  more  specific  than 

12  that.    So  I  would  have  to  say  I'm  still  unable  to 

13  tell  you  whether  the  September  16,  1993  letter 

14  preceded  Coleman's  or  Hale's  contact  with  Gerth.   I 

15  just  don't  know. 

1 6  Q      Does  it  indicate  in  that  letter  that  there 

17  has  been  a  request  by  the  U.S.  Attorney's  office  to 

18  have  Mr.  Coleman  have  his  client  make  a  proffer  to 

19  the  FBI? 

20  A      Right. 

21  Q      And  it's  reflected  that  Mr.  Coleman  has 

22  declined  to  do  that? 
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1  A      Yes. 

2  Q      Do  you  recall  that  it  was  Mr.  Coleman's 

3  view  that  he  wished  the  U.S.  Attorney's  office  to 

4  advise  him  that  if  he  were  to  make  a  proffer,  that 

5  the  U.S.  Attorney's  office  consider  a  grant  of 

6  immunity? 

7  A      That's  right. 

8  Q      And  in  your  view,  is  there  any  circumstance 

9  under  which  a  grant  of  immunity  would  be  provided 

10  against  a  person  for  whom  a  case  had  been  assembled 

1 1  without  that  person  providing  a  proffer? 

12  A      No. 

13  Q      And  so  was  it  your  view  that  at  that  point, 

14  the  U.S.  Attorney's  office  and  Mr.  Coleman,  on  behalf 

1 5  of  Mr.  Hale,  were  at  an  impasse? 

16  A      Yes. 

17  Q      And  when  you  came  into  the  picture  after 

18  familiarizing  yourself  with  the  facts,  you've 

19  indicated  that  you  had  conversations,  some  face  to 

20  face  and  some  by  telephone,  on  the  subject  of  an 

21  appropriate  plea  agreement  with  Mr.  Coleman. 

22 A      Let  me  clarify  that.   The  focus  of  the 


1  discussions  that  I  had  with  Mr.  Coleman  was  on  a 

2  proffer  and  not  specifically  a  plea  agreement, 

3  although  I  will  say  that  ordinarily,  a  proffer  would 

4  be  taken  in  the  context  of  a  plea  agreement.  But  we 

5  hadn't  reached  the  point  where  we  were  talking  about 

6  structuring  the  language  of  a  plea  agreement.  We 

7  were  limiting  our  discussions  to  the  terms  and 

8  conditions  of  a  proffer. 

9  Q      Let  me  go  back  to  around  the  time  that  you 

10  were  formally  assigned  to  the  case  and  ask  whether  at 

1 1  some  point  you  asked  Paula  Casey  to  summarize  the 

12  state  of  plea  negotiations  that  her  office  had  had 

13  with  Mr.  Coleman. 

14  A      Yes. 

1 5  Q      And  let  me  show  you  what  has  been  Bates 

16  stamped  as  TEAM  642. 

17  MR.  SGRO:    It  will  be  easier  for  the 

1 8  purposes  of  the  record  to  use  the  Bates  stamp  numbers 

19  at  the  bottom  of  the  page,  which  you  have  that  begin 

20  with  zero  and  move  forward. 

21  BY  MR.  BEN-VENISTE: 

22  Q      All  right,  I'll  do  that  for  the  Justice 
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1  Department  Bates  stamp,  016574,  which  is  a 

2  November  9,  1993  memo  to  you  from  Paula  Casey. 

3  What  did  you  understand  the  status  of  the 

4  negotiations  to  be  at  that  point? 

5  A      Well,  this  is  a  memorandum  which  1  had 

6  asked  Paula  Casey  to  prepare  and  submit  to  me.   In 

7  the  memorandum,  she  indicates  that  on  November  the 

8  8th  of  1993,  after  having  received  a  letter  from 

9  Mr.  Coleman,  that  she  had  been  telephonically 

10  contacted  by  Coleman  and  told,  one,  that  Hale  was 

1 1  willing  to  plead  to  a  two-year  substantive  felony; 

12  two,  that  the  government  would  make  a  motion  for  a  ~ 

13  or  a  5K1  motion;  three,  that  the  government  would  not 

14  file  any  fiirther  charges  against  Hale,  including  tax 

15  charges;  four,  that  the  government  would  make  a 

16  recommendation  on  sentencing;  five,  that  Hale  would 

17  not  be  restricted  in  participating  in  Congressional 

18  inquiries;  and  six,  that  Steve  Irons,  who  was  a 

19  supervisory  special  agent  in  Little  Rock,  would  be 

20  involved  in  further  investigations  and  prosecutions 

21  by  the  government. 

22 Q      And  she  included  in  that  memo  a  letter  that 


1  she  had  received  from  Mr.  Coleman  dated  November  8, 

2  1993  -- 

3  A      Right. 

4  Q      ~  which  has  been  marked  016474;  is  that 

5  correct,  sir? 

6  A      Yes,  sir. 

7  Q      In  terms  of  the  proposal  that  Mr.  Coleman 

8  was  making  as  of  that  point,  can  you  compare  that 

9  with  the  status  of  your  negotiations  at  the  time  that 

10  you  were  relieved  of  responsibility  for  the  Hale 

1 1  matter? 

12  A      We  were  at  that  time  still  talking  with 

13  Mr.  Coleman  about  the  terms  of  a  proffer  by  his 

14  client. 

15  Q      So  two  months  had  gone  by? 

16  A      Whatever. 

17  Q      Roughly  speaking? 

18  A      That's  approximately  right. 

19  Q      And  what  terms  were  you  asking  for  at  that 

20  point,  and  what  was  Mr.  Coleman  asking  for? 

21  A      Mr.  Coleman  was  still  asking  for  advanced 

22  assurance  from  the  government  that  we  would  either 
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1  immunize  his  client  or  put  a  cap  on  a  sentencing 

2  recommendation.  And  my  recollection  is,  that  what 

3  Mr.  Coleman  was  pushing  for  is  that  we  give  his 

4  client  complete  immunity  and  drop  the  case  against 

5  him,  in  effect. 

6  Q      In  return  for  ~ 

7  A      In  return  for  him  coming  in  and  telling  us 

8  everything  he  knew. 

9  Q      And  that  was  without  even  making  the 

10  proffer  ~  that  is  in  return  for  agreeing  to  make  a 

1 1  proffer,  he  wanted  the  government  to  agree  that 

12  Mr.  Hale  be  immunized  from  prosecution.   You  mean  use 

13  immunity  or  you  mean  transactional  immunity? 

14  A      There  is  no  transactional  immunity  in  the 

15  federal  system  anymore.   It  was  repealed  20  years  ago 

16  or  more. 

17  Q      I'd  have  to  direct  you  to  the  agreement 

1 8  that  was  made  with  Mr.  Hale  to  see  how  -- 

19  A      I  have  not  seen  that  agreement.  All  I  know 

20  is  that  the  only  ~ 

21  Q      —  how  that  repeal  works  in  that  case.   But 

22  he  was  asking  for  —  are  you  saying  he  was  asking  for 
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1  immunity  and  it  was  understood  it  was  use  immunity 

2  and  he  still  could  be  prosecuted? 

3  A      No,  I'm  not  saying  that  at  all. 

4  Mr.  Coleman  —  let  me  rephrase  that.   We  had 

5  essentially  conveyed  to  Mr.  Coleman  that  we  were  not 

6  going  to  buy  a  pig  and  a  poke. 

7  Q      Maybe  you  could  explain  to  me  what  a  poke 

8  is  because  I've  never,  in  all  the  years  I've  been 

9  using  that  expression,  known  what  a  poke  is. 

10  A      I  don't  either. 

11  Q      So  it's  not  a  Midwest  term.   We  have  to  go 

12  down  to  someone  from  the  South.    I'm  sure  we're  going 

13  to  find  it. 

14  MR.  GICALE:    Off  the  record. 

15  (Discussion  off  the  record.) 

16  BY  MR.  BEN-VENISTE: 

17  Q      When  we  went  off  the  record,  you  weren't 

18  going  to  buy  a  pig  and  a  poke. 

19  A      The  situation  was  this.    You  have  Randy 

20  Coleman  and  his  client,  David  Hale,  and  Randy  Coleman 

21  saying  to  us  look,  my  client  has  all  sorts  of  great 

22  information  that  he  can  give  you,  but  we  want 
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1  something  in  return.   And  we  want  ~  whatever  it  is 

2  we  want  in  return,  we  want  the  commitment  from  you 

3  before  we  tell  you  what  it  is  we  know. 

4  Our  position  was  essentially  we're  not 

5  interested  in  that  kind  of  an  arrangement. 

6  Obviously,  if  we  had  our  way,  your  client  would  come 

7  in  and  tell  us  everything  we  know  and  we'd  decide  if 

8  we  want  to  do  a  deal.   That's  not  fair  to  him. 

9  That's  why  we  have  proffers.   It  allows  a 

10  witness  or  defendant  to  come  in  and  tell  the 

1 1  government  in  a  proffer  session  what  it  is  that  he 

12  knows,  the  agreement  being  that  the  government  will 

13  not  use  anything  that  person  says  in  the  proffer 

14  session  against  that  person,  other  than  for  perjury 

15  or  lying. 

16  And  we  were  simply  trying  to  suggest  to 

17  Mr.  Coleman  that  the  only  way  we  would  be  able  to 

1 8  reach  an  accommodation  with  him  is  if  he  produces  his 

19  client  for  a  proffer  where  we're  permitted  to  make 

20  inquiries  of  that.    In  our  written  proffer 

21  presentation  to  Mr.  Coleman,  we  also  included  what  we 

22  call  a  derivative  use  provision,  meaning  that  the 
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1  government  would  be  free  to  use  any  information  it 

2  derived  from  his  client  in  a  prosecution  of  his 

3  client. 

4  Q      Is  that  the  standard  proffer  agreement? 

5  A      Yes,  that's  the  standard  proffer  agreement, 

6  and  it's  also  fairly  common  for  defense  counsel  to 

7  express  the  fact  that  they  feel  uncomfortable  with 

8  the  derivative  use  language.   The  reason  we  put 

9  derivative  use  language  in  our  proffer  is  to  avoid 

10  casting  our  problems  later  on  if  the  thing  doesn't 

1 1  work  out. 

12  Q      That  would  mean  to  put  the  added  burden  on 

13  the  government  to  prove  that  nothing  that  had  found 

14  its  way  into  the  prosecution  of  the  defendant  had 

1 5  been  derived  from  information  provided  under  this 

16  proffer? 

1 7  A      Right.    We  would  have  to  show  independent 

18  source.   In  order  to  avoid  those  type  situations, 

19  it's  customary  for  the  government  to  include  a 

20  derivative  use  provision  in  the  proffer  letter,  and 

21  that's  what  we  did.    And  needless  to  say,  that  was  a 

22  bit  of  a  sticking  point  with  Mr.  Coleman  as  it  is 
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1  with  most  defense  counsel. 

2  Mr.  Coleman  ~  well,  there's  one  other 

3  substantial  change  that  we  made  which  was  not 

4  contained  in  Paula  Casey's  or  in  the  U.S.  Attorney's 

5  approach  to  this  entire  proffer  situation,  and  that 

6  is  simply  this:    When  the  U.S.  Attorney's  office  was 

7  dealing  with  Mr.  Coleman  and  attempting  to  negotiate 

8  the  terms  of  a  proffer,  the  government  held  firm  to 

9  its  insistence  that  Mr.  Hale  plead  guilty  to  a 

10  felony,  regardless  of  anything  else. 

1 1  It  made  no  difference  what  information  he 

12  furnished.    It  made  no  difference  as  to  whether  it 

13  was  valuable  information  or  totally  useless 

14  information.    Indeed,  the  government  insisted  on  a 

15  plea  to  a  felony.   We  took  the  position  with 

16  Mr.  Coleman  that  we  were  not  insisting  on  any 

17  preconditions. 

18  In  other  words,  your  client  has  the  key  to 

19  his  own  freedom  in  his  own  mouth  perhaps.   We're  not 

20  going  to  sit  here  and  tell  you  in  advance, 

21  Mr.  Coleman,  that  we  will  insist  upon  a  conviction 

22  and  a  plea  to  a  felony  as  a  precondition  to  a  proffer 
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1  agreement.  By  the  same  token,  we're  not  going  to 

2  tell  you  or  represent  to  you  or  your  client  that 

3  we're  going  to  give  you  the  case. 

4  Q      Did  you  put  that  in  writing  to  Mr.  Coleman? 

5  A      Yes.   That  is  in  our  proffer  letter,  not  in 

6  those  words,  but  the  proffer  letter  that  we  sent  to 

7  Mr.  Coleman  makes  it  clear  that  it's  an  open  book. 

8  Q      And  approximately  when  did  you  send  that 

9  letter  to  him? 

10  A      Mid-November,  late  November.   It  was  fairly 

1 1  early  on. 

12  Q      And  what  was  Mr.  Coleman's  response? 

13  A      Let  me  think  about  it.   He  didn't  respond 

14  negatively.   He  didn't  jump  out  of  his  skin,  on  the 

15  other  hand.   He  did  tell  me  that  he  was  interested  in 

16  getting  together  with  us  and  discussing  it  and 

1 7  pursuing  it.    He,  in  general,  sounded  very  positive, 

1 8  very  upbeat.   He  sounded  as  if  somehow  we  were  going 

19  to  get  a  proffer,  and  it  was  a  question  of  when. 

20  Q      Then  what  happened? 

2 1  A      Nothing  happened.   There  was  no  contact. 

22  We  called  Mr.  Coleman.   He  wouldn't  return  our 
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1  calls.   He  was  busy.    He  was  out  of  town.   We  were 

2  busy  getting  ready  for  the  Hale  trial.   We  were  busy 

3  doing  a  lot  of  other  things,  fighting  with  the  RTC, 

4  subpoenaing  a  lot  of  documents,  and  every  now  and 

5  then  I  would  call  Coleman,  what's  going  on. 

6  We  were  very  anxious,  needless  to  say,  to 

7  talk  to  his  client  because  at  the  time  that  this  was 

8  all  happening,  if  you'll  recall,  somebody  was  making 

9  representations  to  the  news  media  ~  1  don't  know 

10  who,  but  I  have  my  beliefs  —  saying  that  David  Hale 

1 1  has  got  all  this  wonderfiil  information,  and  the 

12  government  doesn't  want  to  talk  to  him. 

13  Q      Didn't  you  believe,  as  apparently  Ms.  Casey 

14  did,  the  approach  to  the  news  media  was  part  of  the 

15  campaign  that  Mr.  Hale  was  waging  through  his  lawyer 

16  to  gain  some  advantage  in  the  negotiating  process? 

17  A      Sure,  but  it  made  no  difference  to  me. 

18  Whatever  pressures  they  want  to  bring,  they  bring. 

19  That  doesn't  change  the  fact  that  we  still  wanted  to 

20  talk  to  David  Hale  to  see  what  he  had  to  say. 

21  Q      And  you  would  evaluate  the  quality  of  the 

22  information  that  he  was  proposing.   And  on  the  basis 
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1  of  that  evaluation  and  taking  into  consideration  the 

2  nature  of  the  offense  about  which  you  had  proof  and 

3  were  prepared  to  prosecute  him,  decide  on  what 

4  concession,  if  any,  to  give  Mr.  Hale? 

5  A      Yes,  absolutely. 

6  Q      And  so  it  is  the  case,  then,  if  I 

7  understand  your  testimony,  that  despite  the  fact  that 

8  you  pressed  Mr.  Coleman  for  an  answer  and  while  these 

9  newspaper  stories  were  coming  out,  your  efforts  to 

10  receive  a  proffer  from  Mr.  Hale  were  overtaken  by  the 

1 1  fact  that  a  special  counsel  was  appointed  to  take 

12  over  responsibility? 

13  A      Well,  the  timing  was  such  that  that's  the 

14  way  it  worked  out. 

15  Q      If  1  understand  your  testimony  correctly, 

16  you  provided  Mr.  Coleman  and  Mr.  Hale  with  ample 

17  opportunity  to  come  forward  to  accept  your  offer  not 

18  to  prejudge  what  you  were  going  to  do  with  the 

19  information  supplied  in  a  proffer,  vis-a-vis  charging 

20  Mr.  Hale,  but  that  he  did  not  do  so? 

21  A      That's  correct,  and  I  will  add  this  for 

22  whatever  it's  worth. 


2191 

99 

1  One  of  the  last  discussions  I  had  with 

2  Mr.  Coleman  about  this  entire  subject,  he  asked  me  ~ 

3  MR.  BEN-VENISTE:   Off  the  record. 

4  (Discussion  off  the  record.) 

5  MR.  BEN-VENISTE:    Where  were  we? 

6  (The  reporter  read  the  record  as  requested.) 

7  THE  WITNESS:   Mr.  Coleman  asked  me  --  I'm 

8  trying  to  remember  exactly  how  he  phrased  this  ~  oh, 

9  I  know  ~  if  I  would  have  the  final  say  so  in  any 

10  recommendation  as  to  what  the  disposition  of  the  case 

11  against  his  client  would  be,  assuming  that  he  gave  us 

12  a  proffer,  and  we  were  satisfied  with  it,  and  1  told 

13  him  I  didn't  know  the  answer  to  that.   And  one  of  the 

14  reasons  I  told  him  that  was  at  that  time  there  were 

15  already  very  strong  suggestions  that  a  special 

16  prosecutor  should  be  appointed,  and  1  said  look,  I 

17  cannot  and  will  not  tell  you  something  over  which  1 

18  don't  know  1  will  have  control  later. 

19  BY  MR.  BEN-VENISTE: 

20  Q      Even  so,  at  that  point,  wasn't  it  the  case 

21  that  you  were  in  frequent  contact  about  this  case 

22  with  Mr.  Carver  and  others  at  the  Justice 

100 

1  Department  ~ 

2  A      Yes,  but  the  way  ~ 

3  Q      —  career  Department  of  Justice  personnel 

4  at  a  supervisory  level  above  yours? 

5  A      But  the  way  I  read  his  inquiry  was  directed 

6  more  at  you  might  not  be  around  to  make  a 

7  recommendation  at  all.   Nobody  in  the  Department  of 

8  Justice  might  have  anything  to  do  with  that.   That,  I 

9  think,  was  part  of  it. 

10  And  I  think  it's  also  a  fair  reading,  the 

1 1  consideration  you  just  noted,  and  that  is  that  I 

12  suppose  there  was  always  the  possibility  that 

13  someone,  either  John  Arterberry  or  Allen  Carver  or 

14  Jerry  McDowell,  would  disagree  with  the 

15  recommendation  that  I  would  make.   So  I  had  to  tell 

16  Mr.  Coleman,  in  all  fairness,  no,  I  cannot  assure  you 

17  that  I  will  have  the  final  say  on  that. 

18  Q      Is  it  not  clear  that  you  conveyed  to 

19  Mr.  Coleman  that  under  any  circumstances,  even  though 

20  the  Justice  Department  was  prepared  to  keep  an  open 

21  mind  about  what  recommendation  would  be  made  in  terms 

22  of  a  plea  agreement  based  on  a  proffer,  that  is, 
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1  whether  Mr.  Hale  would  have  to  plead  to  a  felony,  a 

2  misdemeanor  or  might  get  a  total  pass,  but  the 

3  information  that  he  would  provide  would  be 

4  scrutinized  very  carefully  for  its  merit? 

5  A      Yes,  and  1  think  I  probably  also  explained 

6  to  him  that  one  of  the  factors  that  we  would  take 

7  into  consideration  and  rely  on  in  our  determination 

8  was  the  extent  to  which  information  supplied  by 

9  Mr.  Coleman  could  be  independently  corroborated. 

10  Q      Now,  it  has  been  your  experience  over  the 

1 1  years,  has  it  not,  that  individuals  who  have  been 

12  caught,  as  it  were,  having  committed  serious 

13  violations  of  the  law  will  go  to  substantial  ends, 

14  given  their  criminal  proclivities  in  the  first  place, 

15  to  try  to  extricate  themselves  from  the  hot  water 

16  they're  in? 

17  A      Yes. 

18  Q      It's  not  something  unusual  for  a  prosecutor 

19  to  find  that  an  individual  will  lie  or  embellish  the 

20  truth  so  as  to  save  his  own  skin? 

21  A      That  is  correct. 

22 Q      And  that  is  why  it  is  necessary  for  frained 
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1  people  to  scrutinize  the  statements  made  by  such 

2  putative  defendants  to  determine  v/hether  what  they 

3  have  to  say  has  any  merit  at  all? 

4  A      That's  right. 

5  MR.  GICALE:    Is  that  a  question? 

6  MR.  BEN-VENISTE:    It's  a  question  to  which 

7  the  answers  "that's  right"  has  been  noted. 

8  BY  MR.  BEN-VENISTE: 

9  Q      Now,  in  addition  to  what  you  described  this 

10  morning  as  the  last  ditch  effort  to  try  to  improve 

1 1  his  hand  by  attacking  Paula  Casey  personally  and  the 

12  attempt  to  improve  his  negotiating  position  by 

13  providing  an  interview  with  The  New  York  Times,  was 

14  it  the  case  that  you  were  aware  of  Mr.  Hale  or  his 

15  counsel,  Mr.  Coleman,  contacting  any  member  of 

16  Congress? 

17  A      Yes.   I  believe  that  in  the  discussions  I 

18  had  with  Mr.  Coleman,  he  indicated  that  his  client 

19  would  like  to  reserve  the  right  to  do  that,  and  1 

20  said  it's  something  over  which  I  have  no  control. 

21  Q      I'm  talking  about  whether  Mr.  Hale  or  his 

22  lawyer  had  had  any  communications  with  Congress  or 
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1  any  member  of  Congress  at  or  before  the  time  that  you 

2  got  involved  in  the  case? 

3  A      That  I'm  not  really  sure  of,  but  I  kind  of 

4  remember  Mr.  Coleman  telling  me  that  he  and  possibly 

5  his  client  had  met  with  a  member  of  Congress  and 

6  talked  to  them.   It's  sort  of  fiizzy  in  my  mind,  but  I 

7  do  recall  a  discussion  with  Mr.  Coleman  about  that, 

8  and  I  also  recall  Mr.  Coleman  telling  me  that  he  had 

9  an  appointment  scheduled  with  either  a  member  of 

10  Congress  or  a  member  of  a  Congressional  staff  to  talk 

1 1  to  them. 

12  Then  he  called  back  later  and  said  we've 

13  changed  our  mind,  I've  canceled  the  appointment, 

14  something  to  that  effect,  that  he  didn't  keep  the 

15  meeting.   And  I  sort  of  have  a  recollection  that  he 

16  said  this  to  me  in  the  context  of  you  see,  I'm  doing 

17  this  to  show  my  good  faith,  I'm  not  playing  games 

1 8  with  you  folks  and  so  on,  that  type  of  thing. 

19  Q      Did  you  feel  that  the  nature  of  the 

20  conversation  about  going  to  Congress  was  in  the  arena 

21  of  playing  games  itself  so  that  when  he  said  I'm  not 

22  going  to  do  this  — 
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1  A      No.    I  never  considered  it  as  a  threat  or 

2  anything  of  that  nature. 

3  Q      But  Mr.  Coleman  has  said  ~ 

4  A      Please  let  me  explain.   That's  my 

5  characterization.  I'm  sure  Mr.  Coleman  didn't  say  to 

6  me  I'm  not  playing  games.   That's  my  characterization 

7  of  that  conversation.  And  all  Mr.  Coleman  was  trying 

8  to  convey  to  me  was  that  he  had  decided  ~  or  he  and 

9  his  client  had  decided  to  cancel  a  proposed  meeting 

10  because  he  wanted  to  show  his  good  faith.   And  he 

1 1  didn't  want  to  get  this  back  into  the  media,  or  he 

12  didn't  want  to  draw  any  more  media  attention  to  it. 

13  It  was  mentioned  to  me  in  that  context. 

14  Q      Did  he  say  who  had  sought  the  meeting  in 

15  the  first  place? 

16  A      My  recollection  is  that  he  had  and  I  ~ 

17  Q      If  1  understand  what  you're  saying  is, 

18  following  the  appearance  of  the  Jeff  Gerth  article, 

19  and  during  the  course  of  the  period  of  time  that  you 

20  were  waiting  for  his  response  on  your  offer  to  come 

2 1  forward  and  proffer  the  information  he  was  talking 

22  about,  that  he  told  you  that  he  had  made  arrangements 
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1  to  meet  with  a  member  of  Congress  or  his  staff? 

2  A      Certainly. 

3  Q      And  told  you  at  the  same  time  that  he  had 

4  decided  against  doing  so  and  that  this  was  a 

5  demonstration  of  his  good  faith? 

6  A      Well,  not  quite  in  the  ~  he  didn't  tell  me 

7  this  all  in  the  same  conversation.  He  basically 

8  called  me  to  tell  me  that  on  a  certain  day,  within  a 

9  few  days  of  the  phone  call,  he  was  coming  to 

10  Washington,  and  he  was  going  to  meet  with  some  member 

1 1  of  Congress  or  a  staff  person  or  both.   And  he  said  I 

12  just  want  you  ~  I'm  just  telling  you  this  so  you 

13  know  it,  so  you're  not  blindsided,  so  you're  not 

14  surprised,  blah,  blah,  blah.   I  said  fine.   That  was 

1 5  the  end  of  the  conversation. 

16  Then  he  called  me  back  after  that,  probably 

17  not  the  same  day,  probably  a  couple  of  days  later, 

1 8  and  said  oh,  by  the  way,  we  decided  not  to  have  the 

19  meeting,  and  I  said  okay. 

20  Q      And  is  it  the  case  that  you  never  did  ask 

21  Mr.  Coleman  why  it  was  he  was  willing  to  have  his 

22  client  talk  to  The  New  York  Times  but  not  the  FBI? 
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1  A      I  saw  nothing  -  I  saw  nothing  to  be  gained 

2  by  a  confrontational  approach  to  Mr.  Coleman.   There 

3  are  a  lot  of  things  I  could  have  said  to  Mr.  Coleman, 

4  but  I  didn't  say  them. 

5  Q      I'm  not  saying  -- 

6  A      I  know. 

7  Q      I'm  just  inquiring  as  to  whether  you  put 

8  the  question  and  received  some  answer. 

9  A     No,  I  didn't  put  the  question  because  I 

10  considered  it  to  be  offensive  and  provocative. 

1 1  Q      You  tried  to  encourage  him  to  make  the 

12  proffer? 

13  A      Absolutely. 

14  Q      Now,  who  is  ~  strike  that. 

15  When  you  went  down  to  Little  Rock  and  took 

16  over  the  case,  you  acquired  separate  quarters  from 

17  the  U.S.  Attorney's  office;  is  that  correct? 

18  A      Yes. 

19  Q      Do  you  recall  how  many  attorneys  were  in 

20  that  office  at  that  point,  roughly? 

21  A      We  located  with  the  FBI  in  Little  Rock. 

22  There  were  no  other  attorneys  there  except  us. 
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1  Q      I  meant  in  the  U.S.  Attorney's  office  at 

2  that  time. 

3  A      You  mean  the  staff? 

4  Q      Yes. 

5  A      I  sort  of  have  a  recollection  of  just 

6  making  casual  ~  having  considerable  discussion  with 

7  Paula  about  how  big  is  your  staff,  and  1  know  she 

8  told  me,  and  I  don't  remember  the  answer.   I  sort  of 

9  have  the  impression  1 5  or  20,  but  that  could  be  way 

10  off. 

11  Q      In  your  conversations  with  Ms.  Casey  when 

12  she  indicated  to  you  that  she  felt  that  she  hadn't 

13  been  treated  exactly  as  she  would  have  liked  to  have 

14  been  by  senior  people  at  the  Justice  Department,  was 

15  that  comment  tied  to  her  feeling  about  the  timing  of 

16  the  recusal  as  opposed  to  the  actual  fact  of  a 

17  recusal? 

18  A      I  didn't  get  the  impression  it  had  anything 

19  to  do  with  timing  at  all. 

20  Q      And  she  didn't  provide  any  fiirther 

21  elaboration  other  than  what  you've  testified  about? 

22 A      To  the  best  of  my  recollection.  And 
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1  frankly,  I  didn't  see  any  sense  in  my  making  any 

2  specific  inquiries,  because  it  seemed  to  me  it  was  an 

3  open  wound,  and  it  wasn't  going  to  accomplish 

4  anything  by  inquiring,  so  I  let  it  go. 

5  Q      From  time  to  time,  when  you  were  U.S. 

6  Attorney,  did  you  recuse  yourself  from  any  matters? 

7  A      Yes. 

8  Q      And  were  there  any  matters  that  you  sought 

9  guidance  from  the  Department  of  Justice  or  they 

10  initiated  guidance  to  you? 

1 1  A      They  were  all  matters  in  which  I  initiated 

12  the  suggestion  that  I  recuse.  They  never  came  to  me 

13  and  said  that  I  should  recuse. 

14  Q      In  addition  to  the  matters  that  you've 

15  discussed,  the  attack  on  Paula  Casey  personally  and 

16  The  New  York  Times  interview  and  the  business  about 

17  making  an  appointment  with  a  member  of  Congress  or 

1 8  staff,  Mr.  Chertoff  brought  out  this  morning  that  you 

19  were  advised  by  Mr.  Coleman  or  someone  else  that 

20  Mr.  Coleman  had  made  some  effort  by  contacting  the 

21  White  House  to  have  the  case  quashed  or  dismissed. 

22  When  did  that  occur,  to  the  best  of  your 
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1  knowledge? 

2  A      I  don't  know. 

3  Q      When  did  you  first  learn  about  it? 

4  A      Late  November  to  mid-December,  and  I'm  just 

5  guessing  at  that. 

6  Q      Let  me  see  if  I  can  help  you  on  that.   This 

7  is  not  a  memory  test.   I  just  want  to  see  if  you  have 

8  an  independent  recollection  on  that.   Let  me  mark  as 

9  Exhibit  3  for  this  deposition  a  newspaper  story  from 

10  The  Washington  Post  dateline,  November  10,  1993. 

1 1  (DBM  Exhibit  3  identified.) 

12  BY  MR.  BEN-VENISTE: 

13  Q      I  assume  this  is  a  NEXIS  printout  of  that 

14  story.   And  it's  in  the  same  story  that  it  says  that 

15  the  Justice  Department  yesterday  named  a  three-member 

16  prosecution  team,  et  cetera.  And  the  third  paragraph 

17  from  the  last  I'll  read  to  you.   I'll  go  up  one. 

18  "After  consulting  with  high  level 

19  department  officials,  Casey  said  she  saw  no  reason  to 

20  step  aside  and  that  Hale's  allegations  lacked 

21  'specifics.'   That  came  one  month  after  Coleman  had 

22  contacted  the  White  House  about  Hale's  allegations 
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1  calling  associate  counsel  William  Kennedy  in 

2  mid- August.    'I  told  him  we  have  clients  with  mutual 

3  problems  developing  in  a  federal  investigation  down 

4  here,'  Coleman  said  yesterday." 

5  Does  that  refresh  your  recollection? 

6  A      Yes,  it  refreshes  my  recollection.  I 

7  probably  learned  about  it  from  reading  the  newspaper. 

8  Q      Did  you  ever  ask  Mr.  Coleman  what  he  was  up 

9  to  in  calling  the  White  House  to  try  to  get  some 

10  White  House  intervention  into  the  U.S.  Attorney's 

1 1  investigation? 

12  A      No,  I  did  not. 

13  Q      And  indeed,  that  intervention  or  attempted 

14  intervention  was  met  with  an  indictment  that  came  out 

15  of  the  Arkansas  U.S.  Attorney's  office  of  Mr.  Hale? 

16  A      That's  a  characterization.  All  I  know  is 

17  that  the  case  was  eventually  indicted.   Whether  it 

18  was  indicted  in  response  to  that  or  not  ~ 

19  Q      Well,  not  in  response  to  that.    In  the  face 

20  of  that,  let's  say,  despite  that. 

21  A      That's  probably  a  very  fair  interpretation. 

22  Q      Did  you  understand  as  a  result  of  your 
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1  inquiries  in  the  period  of  time  you  were  now  in 

2  charge  of  the  investigation  where  the  information 

3  predicating  the  Hale  investigation  had  originated? 

4  A      No. 

5  Q      You  never  learned  where  the  SBA 

6  investigation  started,  or  was  it  an  SBA  investigation 

7  that  led  to  identifying  Hale? 

8  A      I  think  I  know  where  you're  trying  to  go. 

9  The  SBA  investigation  was  focused  on  David  Hale  and 

10  Master's  Marketing,  whatever  the  name  of  his  company 

1 1  was. 

12  Q      Capital  Management? 

13  A      Capital  Management.  I'm  thinking  of 

14  McDougal's  wife.   And  it  was  very  fact-specific  in 

15  terms  of  focusing  in  on  ~  1  think  there's  like  an 

16  $800,000  transaction.   And  that  also  implicated  two 

17  other  people,  a  fellow  named  Fitzhugh,  and  a  fellow 

18  named  Matthews  who  were  eventually  indicted  as 

19  codefendants  of  Hale.   1  don't  know  whether  I'm 

20  answering  your  question  because  maybe  1  don't 

21  understand  your  question. 

22 Q      My  question  is  whether  Hale  got  caught  in  a 


1  net  through  some  routine  audit,  because  of  fiirther 

2  information,  or  whether  there  was  somebody,  in  the 

3  parlance  of  the  FBI,  who  dropped  the  dime  on  him? 

4  A      I  don't  know.    That's  the  simple  answer. 

5  Q      That's  the  old  FBI.    It's  probably  drop  a 

6  quarter  now. 

7  A      I  don't  know. 

8  Q      That  was  never  brought  to  your  attention. 

9  Now,  let  me  turn  to  the  issue  of  the  referrals  from 

10  the  RTC.   As  you  indicated,  your  first  conversation, 

1 1  when  you  were  getting  a  heads-up  about  this  matter 

12  back  in  September,  involved  principally  the  Hale 

13  matter  and  then  there  was  some  comment  about  a 

14  related  matter  involving  Madison  that  had  been 

15  declined  by  the  U.S.  Attorney  who  held  office  prior 

16  to  Ms.  Casey.   That  would  have  been  Chuck  Banks? 

17  A      Right. 

18  Q      When  did  the  Madison  RTC  aspect  of  any 

19  investigation  appear  on  your  screen? 

20  A      Toward  the  beginning  of  November,  I  think. 

21  Those  nine  referrals  didn't  come  out  until,  I  think, 

22  like  the  first  or  second  week  in  October.   All  I  know 
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1  for  certain  is  before  I  went  to  Little  Rock 

2  initially,  we  had  copies  of  the  referrals  in  our 

3  office  here  in  Washington.   We  obtained  those  from,  I 

4  think,  the  Executive  Office  for  U.S.  Attorneys.   I'm 

5  not  100  percent  certain. 

6  MR.  GICALE:    I'm  sorry.    I  didn't  hear 

7  that. 

8  MR.  BEN-VENISTE:    Why  don't  you  read  it 

9  back. 

10  (The  reporter  read  the  record  as  requested.) 

1 1  BY  MR.  BEN-VENISTE: 

12  Q      Who  is  your  principal  ~  strike  that. 

13  Were  you  actually  assigned  the 

14  investigation  of  those  matters? 

15  A      Yes. 

16  Q      And  was  that  sort  of  understood,  or  did 

17  that  require  some  further  formal  assignment? 

18  A      Procedurally,  those  nine  referrals  were 

19  submitted  to  the  U.S.  Attorney's  office  in  Little 

20  Rock,  and  it  was  those  referrals  which  were  the  basis 

21  of  the  recusal.  Prior  to  the  recusal,  the  U.S. 

22  Attorney's  office  in  Little  Rock  would  have  handled 


1  those  referrals. 

2  Q      Was  it  the  Hale  matter  that  came  first  or 

3  the  nine  referrals  or  was  it  all  lumped  together? 

4  A      No,  the  Hale  matter  came  first. 

5  Q      When  you  say  the  subject  of  the  recusal, 

6  was  it  a  combined  recusal,  as  you  understood  it,  on 

7  both? 

8  A      Yes. 

9  Q      Back  in  early  ~ 

10  A      Yes.   We  didn't  know  at  the  time  whether  it 

1 1  was  going  to  be  a  combined  recusal.   One  of  the 

12  concerns  that  we  had  was  that  —  one  of  the  scenarios 

13  that  could  have  taken  place  was  that  the  U.S. 

14  Attorney  in  Little  Rock  could  have  recused  on  the 

15  nine  referrals  and  kept  the  Hale  case. 

16  Q      Or  vice  versa? 

17  A      Right.    Fortunately,  neither  of  those 

18  scenarios  occurred,  particularly  if  they  had  recused 

19  on  the  referrals  and  kept  the  Hale  case,  it  would 

20  have  been  very  awkward. 

21  Q      So  in  any  event,  establish  that  you've  got 

22  the  whole  ball  of  wax  at  the  same  time? 


114 


2199 

115 

1  A      Right. 

2  Q      Who  was  your  principal  investigative 

3  resource  with  respect  to  the  nine  referrals? 

4  A      The  FBI. 

5  Q      And  who  at  the  FBI? 

6  A      Well,  the  supervisory  special  agent 

7  responsible  was  a  man  named  Steve  Irons,  I-r-o-n-s. 

8  There  was  a  case  agent  assigned  to  the  Hale  case 

9  whose  name  is  David  Reign,  R-e-i-g-n.   We  didn't 

10  really  have,  initially,  any  Bureau  personnel  assigned 

1 1  to  the  referrals  in  a  discrete  way.   Eventually,  we 

12  were  able  to  have  other  agents  as  well  as  financial 

13  analysts  assigned  to  those. 

14  At  the  beginning,  the  only  person  who  had 

15  any  knowledge  of  the  referrals  were  David  Reign  and  a 

16  financial  analyst  named  Gretchen  Hall. 

17  Q      Was  Agent  Irons  knowledgeable  about  the  RTC 

1 8  referrals?  Had  he  been  involved  with  respect  to  the 

19  earlier  referral? 

20  A      I  don't  know  whether  Irons  was  in  the 

21  Little  Rock  division  at  the  time  of  the  September  '92 

22  referral. 
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1  Q      Did  you  work  with  Mr.  Irons  in  connection 

2  with  getting  yourself  up  to  speed  on  the  facts 

3  involving  the  referrals? 

4  A      He  and  others,  yes. 

5  Q      And  who  was  the  principal  person  at  the  FBI 

6  that  you  worked  with? 

7  A      The  one  I  went  to,  the  one  I  had  to  look  to 

8  for  assistance  was  Steve  Irons.   He  was  the 

9  supervisor.   And  we  kept  needing  more  and  more  and 

10  more  help,  and  they  had  to  ~  he  had  to  go  to  his 

1 1  ASAC  and  his  SAC,  and  they  had  to  go  to  headquarters, 

12  and  we  met  with  the  ASAC.   We  met  with  the  SAC.   We 

13  said  we  need  help,  and  we  eventually  got  it,  but  it 

14  was  not  instantaneous. 

15  Q      And  one  thing  led  to  another,  and  now  we 

16  can  read  in  the  newspaper  there  are  100  FBI  agents 

17  working  for  the  Independent  Counsel. 

18  A      I  guess.   I  don't  know. 

19  Q      So  it's  either  feast  or  famine.   Did 

20  Mr.  Irons  know  the  RTC  people  who  were  involved  in 

21  investigating  the  matters  which  were  the  subject  of 

22  the  referral? 
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1  A      When  you  say  did  he  know  them,  he  knew  who 

2  they  were. 

3  Q      Did  he  give  you  a  rundown  on  people  and 

4  what  he  thought  about  them,  who  was  good,  who  was 

5  not? 

6  A      In  terms  of  the  RTC  folks? 

7  Q      Right. 

8  A      Not  really.   The  only  thing  I  know  is  that 

9  not  only  Mr.  Irons,  but  the  SAC  and  the  ASAC  were 

10  totally  frustrated  with  the  lack  of  cooperation 

1 1  coming  out  of  the  RTC. 

12  Q      Did  they  identify  any  particular 

13  individuals  who  were  responsible  for  this  lack  of 

14  cooperation? 

15  A      I  don't  think  so. 

16  Q      Have  you  ever  heard  the  name  Jean  Lewis? 

17  A      Yes. 

18  Q      Did  you  take  note  of  the  fact  that 

19  Ms.  Lewis  was  the  investigator  responsible  for  one  or 

20  more  of  the  referrals? 

21  A      Yes,  I  was  aware  of  that. 

22 Q      Did  you  ever  have  any  direct  dealings  with 


1  Ms.  Lewis? 

2  A      No. 

3  Q      Did  you  ever  discuss  with  Agent  Irons  or 

4  Mr.  Pettus  or  the  ASAC  what  their  view  was  of 

5  Ms.  Lewis's  credibility? 

6  A      First  of  all,  Mr.  Pettus  was  not  the  SAC  at 

7  the  time.   He  had  already  left.   The  SAC  was 

8  Sutkowski  or  something  like  that.    I'd  have  to  look 

9  it  up.   At  any  rate,  to  my  recollection,  nobody  at 

10  the  Bureau  did  any  kind  of  character  assassination  on 

1 1  Jean  Lewis. 

12  Q      That  wasn't  my  question,  whether  there  was 

13  an  assassination  going  on.    Let  me  put  it  another 

14  way. 

15  Was  the  subject  of  leaks  to  the  newspaper  a 

16  concern  of  yours  regarding  the  RTC  investigation? 

17  A      Yes,  it  was,  but  it  was  something  over 

18  which  I  had  absolutely  no  control. 

19  Q      I'm  not  suggesting  that  you  control  the 

20  leaks,  making  the  leak  go  faster  or  slower  or 

21  plugging  it  up  all  together,  but  rather,  I  would 

22  presume  that  it  was  of  some  concern  to  you  that  the 
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1  information  was  finding  its  way  into  the  media  that 

2  should  have  been  of  a  confidential  nature? 

3  A      Absolutely. 

4  Q      Did  you  discuss  that  with  the  members  of 

5  your  investigative  team,  including  the  FBI  agents 

6  assigned  to  you? 

7  A      Yes. 

8  Q      And  what  were  your  feelings  about  the  leaks 

9  and  who  was  responsible? 

10  A      I  was  unhappy  that  there  were  leaks.   I  was 

1 1  not  conducting  a  leak  investigation.   It  had  been 

12  suggested  to  me  by  ~  not  Steve  Irons,  but  David 

13  Reign,  I  believe,  that  it  was  the  belief  of  the 

14  Bureau  that  Jean  Lewis  was  responsible  for  the 

15  leaks.   I  was  told  that  Jean  Lewis  had  a  conversation 

16  with,  I  think,  David  Reign,  in  which  Jean  Lewis  said 

17  to  him  that  a  newspaper  reporter  camped  out  on  her 

1 8  front  doorstoop  for  three  hours,  and  she  took  pity  on 

19  this  person  and  invited  them  in  for  a  cup  of 

20  coffee  ~  maybe  I  got  it  wrong. 

2 1  The  newspaper  reporter  was  camped  out  on 

22  her  front  doorstep.    She  took  pity  on  the  person  and 


1  invited  them  in  for  coffee  and  spent  three  hours 

2  chatting  about  the  weather. 

3  Q      I  guess  it  made  a  difference  under  those 

4  circumstances  which  part  of  the  three  hours  was  on 

5  which  side  of  the  threshold? 

6  A      Right.    You  know,  it  caused  David  Reign  to 

7  be  somewhat  suspicious,  but  Jean  Lewis  did  not  tell 

8  this  reporter  one  word  about  any  of  the  referrals. 

9  Q      And  in  this  context,  either  at  this  time  or 

10  before,  was  there  a  discussion  about  whether  the  FBI 

1 1  was  of  the  view  that  Ms.  Lewis  was  trying  to  pump 

12  them  for  information  about  the  FBI  investigation? 

13  A      I'm  not  ~  let  me  say  this:    I  know  that 

14  there  was  discussion  by  the  Bureau  that  they  felt 

15  uneasy  in  dealing  with  the  RTC  people  because  their 

16  feeling  was  that  the  RTC  wanted  to  know  everything 

17  that  they  were  doing  before  they  did  it.    I  don't 

18  recall  Jean  Lewis  being  mentioned  specifically  by 

19  name  with  reference  to  that  overall  concern. 

20  Q      Given  the  problems  with  the  leaks  or  even 

21  without  the  problems  with  the  leaks,  is  it 

22  appropriate  for  the  FBI  to  be  providing  information 


120 


2202 

121 

1  to  an  RTC  investigator,  once  a  case  has  been 

2  referred,  about  what  the  FBI  is  going  to  do? 

3  A      Not  at  all.   It  is  not  appropriate. 

4  Q      Did  there  come  a  time  that  you  learned  that 

5  somehow  Mr.  lorio  and/or  Jean  Lewis  had  suggested 

6  that  you  told  them  that  there  was  some  anonymous  note 

7  attached  to  a  document  you  were  provided  at  the 

8  Department  of  Justice  suggesting  that  the  powers  that 

9  be  wanted  you  to  tank  the  Hale  investigation? 

10  A      The  way  it  was  related  to  me  in  the  form  of 

1 1  a  question  by  a  newspaper  reporter  who  left  a  voice 

12  mail  on  my  machine,  was  that  it  was  his  understanding 

13  that  Richard  lorio  had  said  that  I  ~  lorio  claimed 

14  that  I  had  made  a  statement  ~  lorio  was  down  in 

15  Kansas  City  --  to  the  effect  that  there  was  a  yellow 

16  sticky  on  the  original  DOJ  file  involving  the 

17  September  1992  referral  to  the  effect  that  it 

18  wouldn't  bother  Justice  if  the  thing  went  away,  words 

19  to  that  effect. 

20  Q      Let  me  read  to  you,  if  I  can,  from  Jean 

21  Lewis's  prepared  statement  provided  to  the  House 

22  Banking  committee  on  August  8th  and  9th,  1995  at  page 
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1  13.    "In  addition,  I  was  informed  of  a  meeting  in 

2  November  1993  between  Special  Prosecutor"  they're 

3  calling  you  "Donald  Mackay,  PLS,  senior  management 

4  and  investigations  senior  management  at  which 

5  Mr.  Mackay  said  his  copy  of  criminal  referral  number 

6  C0004  had  arrived  with  an  unsigned  Post-it  note  on  it 

7  stating  'we  wouldn't  be  unhappy  if  this  went  away.'" 

8  A      I  didn't  say  that.   There  was  no  yellow 

9  Post-it  note  on  any  file. 

10  Q      Is  this  just  made  up? 

11  A      No.    What  I  suspect  was  the  source  of  this 

12  is,  I  had  a  discussion  with  Richard  lorio  in  Kansas 

13  City  in  which  Mr.  lorio  was  somewhat  critical  of  the 

14  United  States  Attorney's  office  in  Little  Rock  for 

15  declining  the  September  1992  referral.   And  I  told 

16  Mr.  lorio  that  the  decision  by  the  U.S.  Attorney's 

17  office  to  decline  that  prosecution  had  been  approved 

18  at  the  highest  levels  of  the  criminal  division  in  the 

19  Department  of  Justice.   That's  what  was  said. 

20  MR.  GICALE:    That's  what  you  said? 

21  THE  WITNESS:   That's  what  was  said.   That's 

22  what  I  said.   That's  all.    So  lorio  wants  to  put  a 
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1  spin  on  it  saying  yeah,  they  wouldn't  have  been 

2  unhappy  if  the  thing  went  away.   That's  not  an 

3  incorrect  statement. 

4  BY  MR.  BEN-VENISTE: 

5  Q      That's  a  long  way  from  an  unsigned  Post-it 

6  note  stating  "we  wouldn't  be  unhappy  if  this  went 

7  away." 

8  A      Right.    Exactly. 

9  Q      To  come  back  for  a  moment  to  Mr.  Coleman, 

10  was  it  your  view  that  Mr.  Coleman  was  a  seasoned 

1 1  criminal  law  practitioner? 

12  A      Yes. 

13  Q      So  he  wasn't  the  babe  in  the  woods  in  this 

14  matter? 

15  A      No.    He  knew  what  he  was  doing. 

16  Q      We  talked  for  a  moment  earlier  about  the 

17  eventual  agreement  that  was  entered  into  between  the 

18  government  and  Mr.  Hale. 

19  A      Is  this  the  plea  agreement  you're  talking 

20  about? 

21  Q      Yes. 

22 A      I've  never  seen  it. 
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1  Q      Let  me  show  it  to  you.    It's  a  public 

2  record.   Let's  mark  it  Number  4. 

3  (DBM  Exhibit  4  identified.) 

4  BY  MR.  BEN-VENISTE: 

5  Q      I'm  marking  both  the  plea  agreement  and  the 

6  superseding  information  as  Exhibit  4,  and  I  don't 

7  want  to  be  unfair  to  you  in  hitting  you  with 

8  something  that  you  hadn't  had  the  opportunity  to 

9  review  previously,  so  let  me  read  what  I  regard  as 

10  the  pertinent  parts  of  it  into  the  record,  and  then 

1 1  ask  you  a  question  about  it. 

12  It  is  a  letter  agreement  from  Robert  B. 

13  Fiske,  Jr.,  agreed  and  consented  to  by  Mr.  Hale. 

14  Mr.  Coleman  has  also  signed  as  associate  counsel  to 

15  Mr.  Fiske,  Rusty  Hardin  and  Dennis  J.  Mclnemey.   It 

16  says  here  that  the  government  will  accept  a  guilty 

17  plea  from  Mr.  Hale  to  criminal  information  charging 

18  him  with  violations  of  18  USC  section  371  and  18  USC 

19  1341  and  2.   These  charges  carry  a  maximum  sentence 

20  of  five  years  imprisonment,  a  maximum  term  of  three 

21  years  supervisory  lease  and  then  fines  which  are 

22  enumerated.  The  total  maximum  sentence  of 


2204 

125 

1  incarceration  on  botli  counts  is  1 0  years 

2  imprisonment. 

3  Was  that,  to  your  recollection,  above  or 

4  below  the  proposition  that  the  U.S.  Attorney's  office 

5  had  made  to  Mr.  Hale's  attorney? 

6  A      Well,  to  my  knowledge,  U.S.  Attorney's 

7  office  never  made  an  offer  to  Hale. 

8  Q      Didn't  they  say  that  Hale  would  have  to 

9  plead  to  a  felony? 

10  A      Yes. 

11  Q      And  here,  he's  pleading  to  two  felonies? 

12  A      Three,  actually.   You're  talking  about 

13  what,  1341  and  1343? 

14  Q      No,  1341,  section  2,  the  aiding  and 

15  abetting  section. 

16  A      All  right,  the  aiding  and  abetting. 

17  Q      So  it's  two  counts,  but  each  carrying  a 

18  five-year  penalty. 

19  A      Yes. 

20  Q      Here  Mr.  Coleman  was  negotiating  about 

21  pleading  to  a  two-year  felony,  assuming  you  could 

22  fine  ~ 
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1  A      That's  what  he  wanted,  and  my  understanding 

2  is  the  U.S.  Attorney's  office  said  no. 

3  Q      They  said  well,  you're  going  to  have  to 

4  plead  to  a  felony.   This  was  a  change,  as  Ms.  Casey 

5  says,  in  the  memo  that  you're  referring  to,  which 

6  I'll  identify  again  for  the  record  as  16574,  which  is 

7  up  from  his  insistence  on  either  immunity  or  a 

8  misdemeanor,  and  now  he's  up  to  a  two-year  felony, 

9  and  this  is  two  five-year  felonies  that  he's  pleading 

10  to;  is  that  correct? 

1 1  A      That's  from  what  you're  reading. 

12  Q      And  then  it  is  reflected  that  Mr.  Hale  will 

13  cooperate  and  in  his  cooperation  will  be  made  known 

14  to  the  sentencing  judge,  and  if  he  qualifies,  he  will 

1 5  be  provided  with  a  5K 1 . 1  (a)(  1  )-(5)  letter,  which 

16  essentially  allows  the  court  to  depart  from  the 

17  sentencing  guidelines;  is  that  correct? 

18  A      That's  correct. 

19  Q      Under  those  circumstances,  do  you  have  any 

20  reason  to  believe  that  this  agreement  was  entered 

21  into  without  Mr.  Hale  making  a  proffer? 

22  A      No,  I  don't. 
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1  Q      So  that  following  the  proffer  that  he  made 

2  ?nd  the  evaluation  of  the  proffer,  Hale  was  willing 

3  to  enter  into  a  plea  agreement  that  was  substantially 

4  more  onerous  or  potentially  more  onerous  than  that 

5  which  he  was  holding  out  for  initially.   Is  that  fair 

6  to  say? 

7  A      I  don't  know,  because  it's  common  practice, 

8  particularly  where  there  is  a  conspiracy  count 

9  involved  under  371  that  you  want  to  take  a  plea  to 

10  the  conspiracy,  as  well  as  a  substantive  count, 

1 1  realizing  yeah,  there's  a  five-year  cap  on  each  one. 

12  It's  very  unusual  that  judges  in  this  day  and  age 

1 3  impose  consecutive  sentences.  So  from  my  view,  this 

14  is  the  functional  equivalent  of  a  plea  to  one  felony. 

15  Q      To  one  five-year  felony? 

16  A      Yes. 

17  Q      So  even  if  you  were  to  say  it  would  be  very 

18  unusual  to  sentence  consecutively  on  a  two-count 

19  indictment  of  this  nature,  that  there  wasn't  any 

20  particular  benefit  to  Hale  in  pleading  to  two  felony 

2 1  counts  as  compared  to  one? 

22 A      No,  no.   I  mean,  the  big  question  there  is 
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1  the  5K1.   I  mean,  if  the  government  files  the  5K1, 

2  that's  a  very  strong  message  to  the  court,  give  the 

3  guy  a  break. 

4  Q      And  that's  a  function  of  the  value  of  any 

5  cooperation  he  provides? 

6  A      Right. 

7  Q      But  the  question  of  a  5K1  letter  was  not 

8  one  that  Paula  Casey  was  reluctant  to  provide,  was 
it,  if  Mr.  Hale  qualified  for  it?   And  when  I  say 
Ms.  Casey,  I  mean  her  office. 

A      Wasn't  there  something  somewhere  ~  and  I'm 
just  trying  to  recall  ~  there  was  some  discussion 
about  not  ~  the  U.S.  Attorney's  office  not  wanting 
to  do  a  5K1,  but  rather  doing  a  Rule  35  because 
that's  a  very  conservative  view  by  some  prosecutors. 
They  won't  do  5Kls.    They'd  rather  do  Rule  35s.    It's 
understandable  the  defendant  wants  the  5K1. 

Q      He  hadn't  gotten  to  that  point.   He  was 
still  inching  his  way  up  to  a  two-year  felony? 

A      Right. 

Q      Let  me  show  you  Exhibit  17496  continuing  to 
97  that  indicates  with  respect  to  a  conference  on 
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1  10/21/93,  Michael  Johnson  and  Paula  Casey  had 

2  provided  among  the  elements  of  a  plea  proposal,  that 

3  they  were  providing  the  same  5K1  treatment? 

4  (Witness  reviewed  document.) 

5  A      What  -- 

6  Q      The  question  was  whether  a  5K1  letter  was 

7  on  the  table. 

8  A      It  was  certainly  discussed  in  these  notes 

9  that  you've  just  shown  to  me.   These  notes  purport  to 

10  represent  notes  of  a  discussion  between  Randy 

1 1  Coleman,  Paula  Casey  and  Michael  Johnson  on 

12  October  21,  1993,  and  there  is  a  notation  on  page  2, 

13  item  number  7,  "if  proffer  accepted  would  make  5K1  or 

14  Rule  35.    5K1  at  time  of  sentencing  Rule  35  after 

15  sentencing.   Matter  of  timing.    If  DH  sentence  before 

16  cooperation  completed."  I  mean,  the  only  thing  I  see 

17  there  is,  it's  still  an  open  question  as  to  whether 

18  they're  going  to  do  a  5K1  or  Rule  35. 

19  Q      And  that  would  depend  on  whether  a  court 

20  would  extend  the  period  of  time  for  cooperation 

21  before  sentencing? 

22 A      So  I  mean,  the  answer  to  your  question  is 
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1  yes,  there's  reference  to  a  5K1  in  these  notes. 

2  Q      When  you  provided  the  guidance  to  the  FBI 

3  agents  who  were  going  to  pick  up  documents  from  David 

4  Kendall  at  Williams  &  Connolly  and  suggested  that 

5  there  ought  to  be  no  interview  of  Mr.  Kendall  by  the 

6  FBI,  it  would  be  somewhat  unusual  for  the  FBI  to  be 

7  trying  to  interview  a  lawyer  who  was  providing 

8  documents  to  them  pursuant  to  an  agreement  among 

9  lawyers.   Isn't  that  so?   Let  me  put  it  another  way. 

10  Were  you  just  trying  to  make  sure  that 

1 1  nothing  unusual  happened  by  an  overly  aggressive  FBI 

12  agent  who  was  sent  to  pick  up  those  records? 

13  A      No,  not  at  all.    I  was  simply  passing  on  a 

14  directive  from  Allen  Carver  to  the  agents.   I  had  no 

15  concern  at  all  in  my  mind  that  Dana  Gillis  would  do 

16  anything  other  than  an  appropriate  interview,  if  an 

17  interview  was  to  be  done.   And  I'm  not  suggesting 

18  that  anything  other  than  the  imminent  coming  on  board 

19  of  a  special  prosecutor  motivated  Carver  to  tell  me 

20  to  do  that. 

21  Q      Had  you  directed  the  FBI  agent  involved  to 

22  interview  the  lawyer? 
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1  A      The  original  plan  was  that  I  was  going  to 

2  go  to  David  Kendall's  office  at  the  same  time  as  the 

3  FBI  agents  went  there  to  pick  up  the  documents,  and 

4  that  in  the  presence  of  the  FBI  agent,  I  would 

5  interview  ~  maybe  that's  the  wrong  term  ~  that  I 

6  would  talk  with  David  Kendall  concerning  whether 

7  claims  of  privilege  were  being  asserted  to  the 

8  production  of  any  documents  because  there  was  some 
confusion  and  misunderstanding  in  our  minds  as  to 
whether  or  not  David  Kendall  was  producing  all  of  the 
documents  that  he,  in  fact,  had  in  his  possession  or 
in  the  possession  of  Williams  &  Connolly. 

And  we  wanted  to  clarify  that,  and  it  was 
felt  that  the  ~  it  was  an  important  enough  issue,  an 
important  enough  question  that  it  was  advisable  to 
have  an  FBI  agent  there  to  take  notes  and  to  write  up 
a  302  of  what  Mr.  Kendall  told  us. 

Q      Wouldn't  you  accomplish  the  same  thing  by 
writing  Mr.  Kendall  a  letter  and  asking  that 
question? 

A      Could  have,  but  I  was  not  ~  let  me  put  it 

this  way  — 

132 
Q      You  put  forward  this  proposal  and 
Mr.  Carver  said  don't  — 

A      No.    Mr.  Carver  is  the  one  who  put  forward 
the  proposal.   Mr.  Carver  was  the  one  that  directed 
that  that  happen.   Mr.  Carver  then  later  said  cancel 
it  all.   Make  it  unhappen.   Don't  do  it,  so  we  didn't 
do  it. 

Q      You  weren't  in  the  loop,  other  than  as  an 
intermediary  transmitting  this  ~ 

A      Right.    I  was  not  in  a  policymaking  mode  on 
that  at  all. 

MR.  BEN-VENISTE:    I  have  nothing  further. 
Thank  you  very  much. 

MR.  GICALE:   Just  one  minute,  please. 

EXAMINATION 
BY  MR.  GICALE: 
Q      I'm  going  to  show  you,  Mr.  Mackay,  a 
document  which  is  identified  as  018880.    It's  a 
document  dated  January  3,  1994  to  George  Randy 
Coleman  from  yourself  with  respect  to  the  proffer. 

Is  that  the  letter  that  you  referred  to  in 
your  ~  in  Mr.  Ben-Veniste's  question  to  you  as  to 
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1  whether  or  not  some  correspondence  was  sent  ~  you 

2  testified  to  in  November  that  you  sent  to  Mr.  Coleman 

3  with  respect  to  this  proffer? 

4  A      I'm  not  sure  that  I  sent  him  the  letter  in 

5  November.   I  started  having  discussions  with  him  in 

6  November  about  a  proffer,  but  this  exhibit  that 

7  you've  just  placed  in  front  of  me  is,  in  fact,  a  copy 

8  of  the  proffer  letter  that  I  sent  to  Mr.  Hale  and 

9  bears  the  date  of  January  3,  1994. 

10  MR.  SGRO:   We  should  put  on  the  record  it's 

1 1  a  two-page  document. 

12  BY  MR.  GICALE: 

13  Q      Mr.  Mackay,  you  testified  that  you  had  the 

14  benefit  of  the  nine  referrals  in  your  possession  when 

15  you  took  over  the  case? 

16  A      Yes. 

17  Q      Did  you  also  have  a  copy  of  the  first 

18  referral  and  the  exhibits  that  were  attached  to  it 

19  for  your  review? 

20  A      Not  at  the  time.   I  wasn't  even  aware  that 

2 1  there  was  a  first  referral  until  later,  and  when  I 

22  did  become  aware  of  it,  I  acquired  a  copy  of  the 
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1  first  referral. 

2  Q      And  did  you  or  your  team  of  prosecutors  and 

3  agents  also  have  access  to  the  exhibits  that  had  been 

4  attached  to  that  first  referral? 

5  A      Yes.   We  would  have  through  the  RTC.   We 

6  reopened  the  first  referral  when  we  learned  about 

7  it.    So  we  basically  were  working  10  cases  instead  of 

8  nine. 

9  Q      You  were  working  Hale  plus  the  10 

10  referrals? 

11  A      Correct. 

12  Q      With  respect  to  the  arrangement  with 

13  Mr.  Kendall  on  the  delivery  of  the  documents,  do  you 

14  know  why  Mr.  Carver  changed  his  mind? 

15  A      As  to  us  going  on  the  interview? 

16  Q      Yes. 

17  A      My  understanding  was  the  fact  that  special 

18  counsel  would  be  named  imminently.   1  believe  the 

19  decision  by  the  Attorney  General  had  already  been 

20  breached,  that  she  was  going  to  appoint  a  special 

21  prosecutor  and  that  the  person  to  be  appointed  had 

22  not  yet  been  identified. 
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1  It  was  Mr.  Carver's  feeling,  as  expressed 

2  to  me,  that  since  any  day  now  a  special  prosecutor  is 

3  going  to  be  appointed  and  we're  going  to  be  out  of 

4  the  case,  don't  do  anything. 

5  Q      Of  course,  "don't  do  anything"  could  have 

6  also  meant  don't  get  the  documents? 

7  A      I  understand  that,  but  he  basically  made 

8  the  decision  ~  maybe  it  wasn't  him.    It  might  have 
been  Jerry  McDowell  in  concert  with  him,  and  it  was 
their  decision  that  we  shouldn't  ~  that  I  shouldn't 
go  over  there  and  interview  or  talk  with  David 
Kendall  concerning  the  claims  of  privilege. 

Q      Why  was  there  this  concern  that  you  didn't 
think  you  were  getting  all  of  the  documents? 

A      Because  I  had  had  previous  telephone 
discussions  with  David  Kendall  concerning  the  scope 
of  the  subpoena  and  what  he  intended  to  produce  in 
response  to  the  subpoena.   And  there  were  basically 
conflicting  or  inconsistent  statements  made  by 
Mr.  Kendall  on  that  subject.   In  one  discussion,  he 
indicated  to  me  that  with  respect  to  some  documents, 
they  were  going  to  assert  a  claim  of  privilege. 


1  MR.  SGRO:    If  I  can  just  jump  in  here  at 

2  this  point,  can  we  go  off  the  record  for  one  second. 

3  (Discussion  off  the  record.) 

4  BY  MR.  GICALE: 

5  Q      What  were  the  inconsistencies  again? 

6  A      There  were  inconsistencies  as  to  whether  or 

7  not  David  Kendall  was  going  to  assert  a  privilege 

8  with  respect  to  the  production  of  some  of  the 
documents.   On  one  occasion,  he  indicated  he  was 
going  to  assert  a  privilege.   On  another  occasion,  he 
indicated  he  might  not  assert  the  privilege. 

We  started  talking  ~  or  he  start  talking 
about  hypothetical,  and  the  state  of  the  record  was 
such  that  it  was,  to  be  charitable,  confusing  as  to 
what  exactly  David  Kendall  considered  to  be  his 
obligation  to  produce  under  the  subpoena. 

Q      And  so  this  opportunity  to  talk  with  him 
was  an  attempt  to  try  and  clarify  that? 

A      Absolutely,  because  keep  it  in  this 
context.   At  that  time  we  were  supposed  to  pick  up 
the  remaining  three  boxes  or  four  boxes  of 
documents.   There  had  earlier  been  a  partial 
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1  production,  and  they  had  made  arrangements  for  the 

2  FBI  to  go  over  to  Kendall's  office  on  this  particular 

3  date  and  pick  up  the  remainder. 

4  So  the  thinking  was  well,  that  would  be  a 

5  good  opportunity,  good  time  to  clarify  with  David 

6  Kendall  exactly  what  are  you  producing  pursuant  to 
1,  the  subpoena,  because  when  this  idea  was  initially 

8  conceived,  we  still  had  the  option  of  requiring  David 

9  Kendall  to  personally  appear  in  front  of  the  grand 

10  jury  and  testify  under  oath,  right  hand  to  God, 

1 1  exactly  what  he  was  producing  and  precisely  whether 

12  or  not  he  was  producing  everything  in  response  to  the 

13  subpoena,  or  was  he  withholding  production  of  certain 

14  documents  under  a  claim  of  privilege. 

15  We  still  had  that  option.   And  we  may  well 

16  have  exercised  that  option.   And  it  was  the  common  ~ 

17  1  guess  the  consensus  in  terms  of  DOJ's  view,  well, 

18  maybe  we  don't  have  to  go  to  that  extent.   Maybe  we 

19  can  sit  down  and  clarify  this  with  David  Kendall  in 

20  his  office  when  he  turns  over  the  second  ~  or 

21  remaining  group  of  documents  to  the  Bureau. 

22 Q      Assuming  you  were  satisfied,  you  would  — 
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1  A      Right.    If  we  were  satisfied  with  the 

2  explanation,  we  probably  would  not  have  insisted  upon 

3  his  appearance  in  front  of  the  grand  jury.    Were  we 

4  not  satisfied  with  his  explanation,  we  had  several 

5  options  open  to  us.    One,  require  him  to  come  into 

6  the  grand  jury  and  explain  it,  or  two  —  and  probably 

7  what  we  would  have  done  was  issue  an  additional 

8  subpoena  to  David  Kendall  saying  okay,  now  give  us 

9  everything  that  you're  holding  back.   And  you  have  a 

10  choice  now,  Mr.  Kendall.   Either  give  it  to  us  or  go 

11  in  on  a  motion  to  quash,  but  we're  going  to  have  to 

12  get  this  resolved  because  we  can't  have  this 

1 3  uncertainty. 

14  Q      As  a  result  of  those  instructions,  you 

15  didn't  go  -- 

16  A      I  didn't  go.    I  was  told  not  to  go.    It 

17  didn't  bother  me. 

18  Q      So  the  uncertainty  was  not  resolved? 

19  A      No. 

20  MR.  GICALE:    1  have  nothing  ftirther. 

21  EXAMINATION 

22  BY  MR.  BEN-VENISTE: 
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1  Q      It  was  not  resolved  by  you  at  that  time? 

2  A      It  was  not  resolved  by  me  at  that  time.   It 

3  may  have  later  been  resolved  by  Bob  Fiske.   I  just 

4  don't  know. 

5  MR.  GICALE:    Just  one  question. 

6  BY  MR.  BEN-VENISTE: 

7  Q      The  proffer  letter,  now  that  we  have  it  in 

8  the  record,  reflects  your  testimony  earlier  that  you 
were  providing  the  opportunity  to  Mr.  Coleman  to  make 
a  proffer,  to  have  his  client  make  a  proffer  prior  to 
you,  the  department,  deciding  as  to  what  charges 
would  be  filed  against  Mr.  Hale;  is  that  correct? 

A      What,  if  any,  yes,  that's  correct. 

Q      And  so  that  was  clearly  in  front  of  him 
early  on,  but  as  you  say,  he  never  did  respond  to  it? 

A      Right.    Let  me  put  it  this  way.   It  was 
memorialized  in  written  form  on  the  date  of  that 
letter,  which  I  think  says  January  3  of  1994. 
However,  the  substance  of  what  is  contained  formally 
in  the  letter  was  discussed  with  Mr.  Coleman  much 
earlier  than  that. 

Q      That  was  as  early  as  November,  you  say? 
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1  A      Yes. 

2  MR.  BEN-VENISTE:   Nothing  further. 

3  MR.  GICALE:    I  have  nothing  further. 

4  (Whereupon,  at  3:46  p.m.,  the  deposition 

5  was  concluded.) 
6 

7  


DONALD  B.  MACKAY 
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said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
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WHEREUPON, 


DONALD 
Ln  the  above- 
and  having  been  first  duly 
whole  truth,  and 


CKAY, 
tied  matter^\was  called  as  a 

affirmed  to  tell 
e  truth,  was 


carained/and  did  testify  as  follows; 


Clai 


Clark.   Good  morning,  Mr.  Mackay. 
I  am  senior  counsel  to  the  Committee 


Financial  Services.   With  me  is  Jack  Sharman, 

cqunsel  to  the  committee.   I  appreciate  you  beiiig  here  today. 
Tnanks  for  coming  over.   Also  present  today  is  ^ninprity 
pripfessional  staff  member.  Angle  Garcia. 

As  you  may  know,  the  committee  is  investigating  the 
f^il\ire  and  resolution  of  Madison  Guaranty^avings  &  Loan 
Association  and  related  matters,  inclujling  the  e^cecutive 
branchyS^iandling  of  Madison  Guaranty.   Most  of  mvl  questions 
will  be  related  to  that  area.   I  will  have  some  questions  for 
you.   I'll  probably  show  you  some  documents.   After  I'm 
finished,  Ms.  Garcia  may  have  some  questions  for  you.   After 
Ms.  Garcia  is  finished,  counsel  for  the  Department  of  Justice, 
Mr.  Sgro,  may  ask  questions,  too. 

This  deposition  is  not  governed  by  thy\Federal  Rules  of 
Sivil  Procedure,  but  objections  may  be  made)  ^r  the  record. 


If  an  objection  is  made,  the  question  will  either  be 
withdrawn,  re  cast,  or  allowed  to  stand,  in  the  tliscretion  of 


2217 


1 

2 

3 
4 
5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


the  questioner. 

If  there  ^Ls-'ah  instructioTr-^iijt  to  answer  a  question  and 
the  instptfction  is  followed.  Ma jority  staff ,  in  consultation 
with /Minority  staff,  will  determine  if  the\deposition  is  to 
pr^eed  or  if-'Sf^ecess  must  bec^lried  to  obtain  the  chairman's 
imstructfons ,  if  any.   In  a  spirit  of  cboperati^sn,  however, 

/       /  V     \ 

'the  committee  hopes  to  avoid  reaching  that  j)olnt\ 

For  the  record,  the  committee  and  the  DebartJnent  of 
Ju/fetice  have  engaged  in  a  dialogue  concerning  whenher  the 
ipartment  would  allow  persons  deemed  trial  attlorneys  to 
^stify.   The  Department  has  stated  its  general]  poJlicy  on  this 
jject,  and  the  committee  has  stated  its  view^.  /While  the 
\cori^ittee  does  not  necessarily  agree  with  or  accept  the 

rtment's  policy,  in  a  spirit  of  cooperation,/ I ,  on  behalf 
of  \th^  Majority,  will  attempted  to  focy^^y  questioning  to 
avoidXar'aas  that  involve  matters  ^f   the  exercise  of 
prosecutorial  discretion  by  this  witness. 

Mr.  Sqro.   I'd  like  to  make  a  short  statement.   First, 
Mr.  Mackay  is  appearing  voluntarily,  as  has  been  the  case 
throughout  these  proceedings.   The  Department  has  been  willing 
to  work  with  the  committee  to  try  and  aid  them  in  their 


By  September  --  correspondence  dated  September  19th, 

■:  S?Tarman  \i 


1993,  the  Department  indicated  to  Mr.  Sharman  that  Mr.  Mackay 
was  being  produced  voluntarily  and  that  we  would  -- 
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questioning  of  the  committee  is  expected  to  focus  upon  the 
factual  mattegs—of  the  investTgat4on  and  any  involvement  of 
Mr.  Macksv.   Any  questions  concerning ">rosecutorial  discretion 
would/be  deemed  inappropriate  from  the  perspective  of  the 
De^rtment . 

Ms  ./Garcia.   I'd  iust  like  to  add  ^  this  ^ime  that  the 
Minor^fty  will  comply  with  the  Department 's  Veque^t. 
EXAMINATION  BY  MR.  CLARK: 
Q    Okay.   Mr.  Mackay,  I  don't  think  that  this  will  take 
t<^o  long,  but  it's  not  a  marathon.   If  you  want  to|  take  a 
eak,  just  say  so.   If  you  don't  understand  a  Question,  just 
1  me,  I'll  rephrase  it. 
A    Okay. 

Q    Okay.   Let's  start  from  the  very 
yoiJyjii^t  state  your  name  for  the  recorj 
Donald  Bruce  Mackay. 
Mr.  Mackay,  what  year  did  you  graduate  from  law 

1963. 

'63? 

Yes. 

Okay.   And  immediately  upon  lea\Ai\ig  law  school,  did 
(ou  practice  law? 

~A    After  I  passea  tne  oar,  I  took"^  1ob\as  an  assistant 
state's  attorney  in  McLean  County,  Illinois.   S6,  if  —  I  think 


ing.   Would 
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that  would  probably  generally  qualify  as  the  practice  of  law. 
Q    And  ao--CTiat  was  --^ttrat^as  approximately  '64  or  -- 
A   /fn  June  of  1963  is  when  I  went  to  work  down  there. 
many  vears  did  you,  work  in  the 
pr9 

A  /I  think  until  like  the  end  ofNl964 

made\a  slight 

Was  it  a 


Yes,  it  was. 

And  the  matters  that  you  handled  werej  crjlminal 

Right. 

Okay.   Once  you  left  that  officey^- 

Right,  I  -- 

--  what  did  you  do? 
A    I  left  there,  and  I  went  into  the  private  practice 
of  law  in  Bloomington,  Illinois.   In  1965  I  was  appointed  as 
the  public  defender  of  McLean  County,  county  seat  of  which  is 
Bloomington.   At  that  time  the  public  defender's  position  was 
a  part-time  position,  so  I  was  able  to  serve  as  the  public 
defender  and  also  have  my  own  law  practicA.X  I  did  that  until 
1970,  '71  maybe.   I  left  as  public  defendeir  X^t  the  end  of 
197Tr 

I  maintained  my  private  practice  until  roudhly  May  of 
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1971,  when  I  was  appointed  as  the  United  States  attorney  for 
then  SoutJ>«fn  District  of  llTifl^is.   I  held  that  position 
March  of  1977. 

that  was  for  approximately  six  years? 


That  would  have  been  during  the\admin\strations  of 

»nt  Richard  Nixon  and  President  Gerald  Ford. 
What's  the  largest  metropolitan  c|lty  that  was 
ericompassed  within  the  Southern  District  of  Illinois  at  that 
tllme? 

A    It's  hard  to  say.   The  reason  is,  I  rieve/r  thought  of 
Un  those  terms.   There  were,  I  would  say  thre&,    four  large 
m^trQJpolitan  areas.   There  was  Springf ieldy^hicp  is  the  State 
capVta\,  which  was  where  the  office  w^a<     There  i(as  Peoria, 
which  "Va^  within  the  district,  in|fh«»  wiastPi-n  partJ  nf  the 
district;  Rock  Island,  the  northern  part.   There  was  Madison 
County  in  the  southern  part  of  the  district.   There  were  a 
number  of  small  towns  down  there.   I  suppose  the  largest  town 
there  would  have  been  Alton.   Then  we  picked  up  Decatur  in  the 
eastern  part  of  the  district;  it's  a  fair^  large  town. 

Q    Okay. 

A    I  may  be  missing  a  few. 


Q    Sure. 

A    It's  been  a  while. 
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Sure.   How_inany  assistants  did  you  have  working  for 


you: 


Four. 
Did  you, 
es . 

For  the  entire  district? 
Right. 

And  is  that  both  criminal  and  civill 
Right. 

Okay.   And  were  you  personally  trying  c4ses  when  you 
w^re  the  U.S.  attorney? 
A    Yes. 

Q    In  the  six  years  that  you  were  U.S'.  atytorney, 
a^r^ximately  how  many  cases  did  you  try^ 
A\   I  would  have  to  guess  8  %o^Q . 
OX/  And  were  there  other  mdLL«iB  that  you  were 
personally  involved  which  --  involved  with  in  which  pretrial 
dispositions  were  arrived  at? 
A    Yes. 

Q    Okay.   And  can  you  just  give  me  an  approximate 
-i  number  of  those  cases?   Just  ballpark. 
\  A    Five  hundred  to  a  thousand.   I  niekn  that's  an  awful 

plg^ spread,  but  that's  the  best  I  can  do^pggn^  now. 

Q    I  understand.   We're  not  trying  to  pi.n  you  to  a 
specific  number,  we're  just  trying  to  get,  you  Icnow,  some 
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generalized  idea. 

And  once^ou  left  the 
Souther;i^istrict  of  Illino 
ther^fter? 

A    l^vfent.   to  work  f 


St'e 


ce  for  the 
immediately 


Attorney  General  as  the  assisi 
of  t{re  Criminal  Justice  Divis: 
Q    And  what  were  your  c 
ttyat  position? 

A    Basically  to  supervise  a  number  of  atjtorineys  and 
iiivestigators  in  handling  all  of  the  criminal  ^ppeals  for  the 

ite  of  Illinois  and  the  Illinois  Supreme  Couirt  knd   in  the 
Jniked  States  Supreme  Court;  handling  appeals'  in/the  7th 
c\rcyit  Court  of  Appeals.  /    / 

also  had  a  prosecution  assistarfce  functi^pn  where  we 
would^e^  lawyers  out  into  vai-in|i^  ^-niini-'n>-  it   <-Wo  request  of 
local  State's  attorneys  to  try  cases. 

We  were  also  responsible  for  criminal  prosecution  of 
violations  of  the  Illinois  tax  laws.   We  also  handled  all  of 
the  Federal  habeas  corpus  proceedings  by  Illinois  inmates,  or 
noninmates .   We  also  handled  the,  what  we^alled  prisoners' 
\rights  cases.   We  defended  the  Illinois  Department  of 
Corrections  every  time  an  inmate  filed  a  lawsuit  against 


them.   We  covered  a  lot  of  ground. 

Q    And  approximately  how  long  did  you  ren^in  in  that 


2223 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


position? 

A  Rotfghly  three   —   roughly""^t\ree   years, 

QX     So   that   takes   us   up   to   approxilnately    1980? 

A  Right.    J\S&ili — I  went^into   --    I    reentered   the   private 

practice  o^^&u  in  Chicago. 

Q/      In   Chicago,    did  you   practice  wi^   oth^r   attorneys: 

'A  Yes, 

Q    How  many  other  attorneys  did  you  prictiie  with? 

A    Well,  at  the  time  I  went  in  with  this^  fipn  there 
w^re  three  others . 

Q    And  was  there  a  particular  area  of  tf^e  1/aw  that  you 
co\icentrated  your  practice  on  at  that  time? 

A    I  would  say  just,  you  know,  in  a  v^ry  general  sense, 
:cial  litigation,  criminal  defense,  ^<iminigtrative 
heai>4-ngf,  appeals,  whatever. 

QXy'  Just  a  broad  array? 

A    Yeah,  sort  of  a  general  practice. 

Q    And  did  there  come  a  time  when  you  left  that 
association  or  affiliation  -- 

A    Yes. 

Q    —  with  those  other  attorneys? 

A    Yes.   In  late  1985  I  took  a  position  with  the 


Llinois  Department  of  Revenue  as  the 


forget  what  they 


call  it  --  manager,  supervisor,  something  likeXthat,  of  the 
Income  Tax  Legal  Division.   Basically  what  we  dixl  is,  we 
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handled  administratrve  hearings  on  behalf  of  the  Illinois 

Revenue.   These  were""«4-vil  cases,  not  criminal 


in  the  position 
Lly  supervising 
jxperts,  auditor 
>  a  strange  situ 
1  lot  of  other  State  jurisdic 
Department  of  Revenue  who  we 
Bpresentative  of  the  Department 
wa^it  to  use  the  word  "prosecutin 
irtment  in  civil  tax  cases,  t 
ak  tl\e  administrative  law  judge, 
side^  of  the  house  there.   I  had  one^roup 
the  at\^neys  representing  the  DepaiLiiieiiL; 
of  folks  who  were  basically  administrative  law  judges  hearing 
the  casings.   I  mean  it's  a  strange  situation. 
Q    And  you  were  supervising  both  groups? 
A    Correct. 

Q    And  you  remained  in  that  positi'pn  until  when? 
A    1991.   I  mean  I  didn't  stay  in  v^\t   same  position, 
Itl  stayed  with  the  Department  of  Revenu;fe  liotil  -- 
Q    Okay.   And  what  happened  at  that  poiht? 
A    I  left  there,  an-  came  to  work  for  they  Fraud 
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Department 


1  Section,    Departmejvt,,':^   Jus-tige 

2  Q         Ji<Jw  was    the   proce 

3  initia^d? 

4  /  A  I   sent_a— telrtHTT 

5  believe  ap^the   time,  who  was 

6  Bectiq/i.      I  had  learned  from 

7  /had/--  at  that  time  was  looki 

8  /  it /started. 

9  /   Q    In  other  words,  you  submitted  an  unso^lic(ited  -- 

10  I   A    Right. 

11  \   1   Q    —  letter? 

12  \   \   A    Right. 

13  \  \  Q    And  were  you  applying  for  a  position  iii  a  component 

14  of\th^  Department  or  at  main  Justice  in  W^fshinqt/on? 

15  \A  \  At  main  Justice  here  in 

16  Q^/  Who  did  you  interview  with  in  the  application 

17  process? 

18  A    First  interview  was  with  Donald  Foster,  who  is  the 

19  deputy  in  charge  of  administration  in  the  Fraud  Section;  and 

20  there  were  some  other  people  I  think  I  talked  with  that  same 

21  Rday,  a  fellow  named  John  Arterberry,  who  S^s  the  deputy  in 

22  charge  of  the  bank  fraud  unit.   And  I  beli^\)i^  I  also  that  day 

23  mt»t^  a  man  named  Allen  Carver,  who  was  the^ri^cipal  deputy 

24  chief  of  the  Fraud  Section. 

25  Q    And  was  it  your  intention  at  the  time  to  relocate  to 
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this 


on  process, 
that  you  might 


there  any  limitations  that  yoki  requested  or 


Q    --  ceiling? 
A    (Shakes  head  side  to  side.) 

Q    Upon  joining  the  Department  in  1991,/we;te  you 
js^gned  to  a  particular  area  -- 
No,  just  -- 

--  within  the  Fraud  Sect^ 

Just  to  come  to  Washington  dr\tl   go  wherever  they  sent 
me. 

Q    Okay.   But  within  the  Fraud  Section? 
A    Oh,  yeah,  I  mean  --  yes,  I'm  sorry.   I  was  assigned 
to  the  bank  fraud  group. 
Q    Okay . 
A    I  don't  know  whether  you  want  to\d^ll  it  group, 

L4t,  whatever. 

Q    How  many  people  were  in  that  group  w^n  you  joined? 
A    Gee,  a  lot. 
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s  fine. 


that 


Id  be  more  than 


d  you  have 


was  it  here 


A    Two. 

Q    Two?   Were  they  --  we 
Ln\  Washington? 

A    No. 

Where  was  that? 
In  Atlanta. 

Q\/  At  the  time  that  you  fi'isL  beLdillti  uiwuived  in  the 
matter  that  resulted  in  the  trial  in  Atlanta,  was  it  still  in 
the  investigatory  stage? 

A    No,  the  case  had  already  been  indicted. 

Q    Okay.   Was  it  a  lengthy  trial? 

A    Trial  time  itself  was  about  fouT\ weeks, 

Q    And  was  that  concerned  with  bank\  i5,raud? 

A    Actually  it  was  more  of  a  commodities,  securities 
fraud. 

Q    How  many  defendants,  do  you  remember? 
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ill 


>ndant  at  large 


ng  for  two 
awful  lot  of 

Where 


1  last  in 


went  to  trial.   There 
were  more  than  three  defendants  in  the  case. 

Q  Okay,  I  appreciate  that.  And  in  that  instance,  were 
you  involved  in  the  investigatory  stage  or  did  you  come  aboatd 
post  indictment? 

A    Post  indictment. 

Q    And  what  was  the  nature  of  the  c^r^raes  charged  in 
It  instance? 

A    Bank  fraud,  misapplication  of  funds ,\ false 
statements . 
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1  Q  How   didyoii— f-Lx5JL_J^arn   that    there  was    an 

2  investigation   involving  what    I'll   gfei^erally  call   banking 

3  practLeres    in  Arkansas,    in  which   the  name^of   either  Mr.    or 

4  MrS//  Clinton   had^ 

5  /        A 

6  /  (y        And  can  you  tell  me  the  processNpr  th^  means  by 

7  /  whi<?ti  the  information  was  communicated  to  yo\ 

8  /    /A    Yes.   I  was  asked  to  qo  in  to  see  AAlen\  Carver  — 

9  I' 

10  I    Q    Take  your  time. 

11  \       \        A    I  mean  I  was  talking  to  the  court  reporter,  because 

12  \  I  \)cnow  she's  having  difficulty  in  hearing  what:  I'p.   saying.   I 

13  yas\  asked  to  go  to  see  Allen  Carver.   Dwighy  Bosytwick,  who  was 

14  ah^other  Fraud  Section  attorney,  was  also^^sked  to  go  in  there; 

15  and\John  Arterberry,  who  was  my  impietliate  superio-i;',  and  who 

16  was  Bo^twick's  immediate  superior,  was  also  present. 

17  Allen  Carver  basically  told  us  that  there  was  an 

18  investigation  or  --  I  shouldn't  say  investigation,  but  that 

19  there  had  been  some  referrals  of  bank  fraud  violations  made  by 

20  the  RTC  to  the  United  States  Attorney's  Office  in  Little  Rock, 

21  n  Arkansas,  and  that  there  was  a  newspaper  ^porter,  I  believe, 

22  \from  The  New  York  Times,  who  had,  I  guess ,\  <^ontacted  somebody 

23  ^__the  Department  of  Justice  saying  that  bfe  Hi^d  —  let's  see 

24  if  I've  got  this  straight.   I'm  not  sure  whether  or  not  -- 

25  bear  with  me,  if  you  will.   I'm  running  things  together  here, 
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ind  !• 


:^lly  accurate.   I  mean,  let  me  go 

know,  take  your  time  and  c^tainly  -- 

11  utrrtAJji  that  at  tha^  meeting  there 
on  of  the  referr^s  or  not.   What  I 


remember  about  the  meetingNrfas  that  Allen 
1  us  that  there  was  a  reporterXfrom  The  New  York 
sss  contacted  somebody  at  the  Doparrment  of 
that,  you  know,  there  was  some  allegations  at 
l^ast  of  bank  fraud  involving  Madison  Guaranty  land  that  there 

^s  a  fellow  named  Hale  who  I  think  was  probable  -t-   yeah,  at 
th^t  time  was  under  investigation  by  the  U . S . /Attorney ' s 

^ce  in  Little  Rock  for  SBA  fraud,  and  that  Hale  was  making 
^ions  apparently  to  the  newspaper  r^jiorter  ( that  he, 
thrdugnvhis  attorney,  had  been  in  caiftact  with  th^  United 


)ff^ 


States Nfttorney's  Office  in  Little  Rock,  suggesting  that 
President  Clinton  had  pressured  him.  Hale,  to  make  a  loan  to  a 
place  called  Whitewater  Development. 

And  as  I  recall  --  boy,  this  is  really  fuzzy  now,  but  as 
I  recall,  there  may  have  been  some  mention  of  what  —  of 
Madison  Guaranty  in  this  context,  too.   A^,  you  know,  the 
Ireporter  then  supposedly  went  on  to  sugges\t\or  maybe  say  that 
Da^tld  Hale  had  attempted  to  work  out  a  --ytha^ik   you, 
appreciate  that  --  work  out  some  kind  of  an  accommodation  with 
the  United  States  Attorney's  Office  in  Little  Rdck,  basically 
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1  trying  to  get  the  government^to  not  indict  him,  and  in  return 

2  for  which  be^^as  prepared  to  come  Tn^and  give  them  very 

3  fact-specific  information  about  the  actiXities  of  the 

4  President,  involving  suggestagns  or  asserti^s  that  he  had 

5  p/essured^,B^vid  Hale  and  I  think  mayba^eople^t  Madison 

6  /fiuarai^y  to  make  a  loan  to  Whitewater  Development,  and  that, 

7  /  you /know,  the  U.S.  Attorney's  Office  in  Little  Rbck  might  have 

8  /  a  conflict,  you  know,  in  handling  that.  \   \ 

9  /   Q    Yeah. 

10  I    A    And,  you  know,  my  recollection  is  Carjveii  then  said 

I   J 

11  \  that,  you  know,  I'm  sort  of  just  giving  you  guys  ^  heads-up; 

12  \  we\  may  get  involved  in  this  case;  and,  you  know,  basically  if 

13  ye  ^o,  you're  the  guys.   That  was  Bostwick  and  mi   at  that 

14  tijneX  Don't  make  any  travel  plans.   He  didn't  give  us  any 

15  docii(neiV^s ,  he  didn't  give  us  any  fapt^pecific  information. 

16  I\&nink  he  also  indicated  at  LhaL  uitieting  ^hat  a  fellow 

17  named  Irvin  —  or  Iirv  Nathan,  who  I  think  at  that  time  was  a 

18  deputy  assistant  attorney  general  in  the  Criminal  Division, 

19  had  also  somehow  picked  up  information,  you  know,  pretty  much 

20  along  the  same  lines  of  what  The  New  York  Times  reporter  was 

21  n talking  about. 

22  \  Carver's  impression  at  that  time,  at  14(ast  the  impression 

23  tvapt,  was  that  the  story  was  coming  from^wo\dif ferent 

24  sources:   One,  from  the  reporter,  and  the  otheo^ f rom  Irv 

25  Nathan.   And,  you  know.  Carver  thought  it  was  a  Pit 
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coincidental,  I  guess,  thatthev're  hearing  almost  the  same 
thing  txomJKiio   distinct,  separate 

Carver,  as  I  recall,  also  gave  us  ^little  bit  of  a 
histbry  lesson  iii__t:erms  of,  .you  know,  something  to  the  effect 
t^at  there.'^d  been  an  earlier  matte>vj.nvolvina  Madison 

uaran£y,  and  I  think  also  linking  or  sug^stin^  at  least  a 
link' between  President  and  some  wrong  --  I  mean  lie  wasn't 
specific  about  it,  or  not  at  all.   And  I  kindXof  recall  him 
saying,  "Well,  do  you"  —  the  then  U.S.  attorney  in  Little 
Rpck  wanted  to  recuse  from  the  case  and  that  itj  w^s  just  a 
Bis.  case  in  effect. 

I  think  he  may  have  told  us  that  it  had  yeerV  declined, 
not  a  hundred  percent  sure  of  that.   But^  you  know,  the 
ihiprWssion  I  got  was,  whatever  that  matter  was  (jlidn't  go 
anvWiesje . 

Did  -- 

A    And  that's  --  I'm  sorry.   That's  about  all  I  can 
remember  about  that  meeting  right  now. 

Q    Okay.   Did  Mr.  Carver  indicate  that  other  people  in 
the  Department  were  going  to  be  accumulating  further 
information  — 

A    No. 

Q    —  subsequent  to  this  meeting? 

A    Not  really.   Oh,  there  was  somethingXelse  that  he 
mentioned,  now  that  I  can  '-emember.   He  said  --yeah,  he  must 
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have  mentioned  those  new  referrals,  because  he  said  that  they 
were  uncertgiir'as  to  whether  or  nirt^he  United  States  attorney 
was  goiK^  to  recuse  herself  on  the  new  referrals .   And  they 
were/also  uncertain  as  to  what  role,  if  any\  the  Fraud  Section 
W9(ild  play^ 

An<f,  you  know,  one  of  the  scenarios  Tie  laiJi  out  was,  you 
know/  we  might  go  down  there  with  the,  quot^  bla^ssing  of  the 
Uni/ted  States  attorney,  and,  you  know,  basicaXi^y  take  over 

that  the  U.S.  Attorney's  Offide  v^uld  still 
b4  involved. 

In  other  words,  they  would  have  the  bottom/  li|ne 
juyisdiction.   They  would  be  running  the  show,y'anja  we  would 
usV  be  there  under  their  direction.   He  wasr/'t  ^ure  about 
t^at\  He  said,  "Well,  or  they  may  just  raefuse  and  we'll  take 
the\whbkle  thing;  we  don't  know.   We  doif't  even  kijow  if  we're 
going  \p/>get  involved .  " 

Q    Just  trying  to  pin  the  time  of  this  meeting  down 
some,  approximately  when,  in  relation  to  when  you  actually 
learned  that  Ms.  Casey  was  going  to  recuse  herself  or  had 
recused  herself,  was  this  meeting? 

A    I  would  say  roughly  two  months. r^ My  best 
\recollection  is  that  this  meeting  occurredWike  the  first  or 
iecond  week  of  September. 


Q    After  the  first  meeting  that  you  hadXwith  Mr.  Carver 
and  Mr.  Arterberry,  did  you  have  any  other  meetiNngs  prior  to 
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learning  that  Ms.  Casey  was  going  to  or  had  in  fact  recused 
herself? 

A/  The  only  other  meeting  that  I^s^n  recall  would  have 
been/right  about  thg^tlme  that  Paula  Casey  aid  --  it  was  right 
before  she^^r^used,  okay.   And,  youlcAow,  I  say  within  -- 

within  a  week  before.   I  had  heai^  fron\  Carver  and  I 
isibly  Jerry  McDowell,  who  was  the  s'tecticin  chief  at 
time,  that  there  had  been  some  meetings  wrth  nigher-ups  in 
Criminal  Division,  and  with  Paula  Casey,  an\d  tpe  topic  of 
recusal  was  discussed. 
And  actually  I  had  been  told  that  Paula  Cakeyl  said  she 
joing  to  recuse.   And,  you  know,  maybe/ then  a  day  or 
r  I  was  told,  well,  she  is  going  to  recuse.   And,  you 
was  sort  of  like,  get  your  bags  wTcked. 
the  next  communication  tha$^^  recall  ii;  a  call  from 
swell.   He  said.  All  right,  ho  said  Pauld-"  Casey  is 
recused,  but  we  don't  have  the  recusal  letter  here  yet.   But 
he  said  I've  been  assured  that  she  has  in  fact  sent  the 
letter,  okay.   You're  to  call  Paula  Casey  in  Little  Rock  and 
arrange  to  go  down  there  and,  you  know,  take  over  the  cases. 
,So  I  did. 

Q    Okay.   Let's  step  back  just  a  seifdfid  here. 
A    Yeah. 


Q    At  what  point  in  time  did  you  learn  tt^at  Mr.  Nixon 
would  be  joining  you  and  Mr.  Bostwick? 
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A    That  was  long  before  the  recusal,  as  I  recall.   This 
just  --  it^^^tia^  seems  to  me  -- 
tand  that  it  happene^Kabout  two  years  ago. 
I  mean  it  seems  to  me\that,  you  know, 
ort  of  maybe  ^Sr^I^e  entry\here,  okay.   I 
tarted  to  say,  well,  it  vas  long  before;  then 
I  think  that  Nixon  was  put  Bin  it\maybe,  I 
r  so  before  I  went  down -tijereV  but  I'm 
11  a  hundred  percent  certain  <if  that, 
off. 
you  recollect  there  being  janv  changed 
ed  to  Mr.  Nixon's  joining  ypu  /•- 

Ir.  Bostwick? 
not  at  all. 
v>one  thing  I  will  mention[,  you  know,  Is  that  it's 
almost  an  aside,  but  maybe  about  a  week  or  so  --  week  to  10 
days  after  Dwight  Bostwick  and  I  had  met  with  Allen  Carver 
back  in  September,  ran  into  Allen  in  the  hallway,  and  he  came 
over  and  he  said,  oh,  he  said,  we  found  out  who  Irv  Nathan's 
source  is . 

And  it  was  funny  because  Dwight  Bostv^i^k  and  I,  I 
-emember,  you  know,  before  that,  had  discussed  it,  and  we  half 


jokingly  said  to  each  other,  you  know,  T  bet  che  source  is 
this  reporter.   Sure  enough,  that's  what  it  was\  So  I  mean  it 
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turned  out  that  there  weren't  really  two  sources.  There  was 
only  one,  an^-'Tfv  Nathan  pickeoTrt^^p  all  from  the  re^porter. 
I'jjK^orry,  I  didn't  mean  to  digresl! 

That's  quite  all  right.   I  appred^ate  it.   There's 
n9/ob jectiop'-^fi  my  part. 

Be^re  you  left  to  travel  to  Little^ock,  yas  it  your 
'unde^tanding  —  well,  withdrawn. 

Did  yoj  have  any  understanding  regarding \the\ length  of 
ti^e  that  this  might  take  to  resolve? 
A    No ,  no . 

Q    Okay.   Had  anybody  given  you  —  had  ainytiody 
di'pcussed  with  you  whether  it  would  be  short-t^rm/ versus 
•term? 

,A    No.   Let  me  --  let  me  just  add  spfnethi/hg  here 
par^entlietically.   My  experience  in  hapdling  any  ^f  these 
matter?  t>hat  I  handled  for  the  rft''^^^"'^sn1"  ~~  Y"'^  VM"",  go  out 
of  town  --  they  were  long-term.   I  packed  every  stitch  of 
clothes  I  owned,  okay.   You  know,  turn  off  the  lights,  as  they 
say. 

I  mean,  you  know,  these  trials,  the  trials  themselves 
, were,  you  know,  maybe,  say,  fairly  short  ^   duration,  but  I 
Iremember  that  case  in  Atlanta.   I  literallVV wound  up  almost 
living  in  Atlanta  for  almost  six  months,  just^ so  much  to  do. 


So  I  suppose  in  my  own  mind  I  was  not  looking  at  this  as 
a  couple  of  day  trips  and,  you  know,  forget  about  it. 
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urse,  you 


Q    Sure. 

A    I^mean  I  think,  you  knoW>^  probably  viewed  it 
personajriy  as,  you  know,  requiring  subslsantial  long-term 
comnvltment.   But  beyond  that,  I  hadn't  thought  in  terms  of, 
y^m  know,  rjierfths  or  years  or  anythThg^like  th^t. 

(^/      Okay.   And  your  first  two  expeis^encesV  the  Atlanta 
and  I<ew  Hampshire  experiences,  recognizing  fc^at  \pM   did  spend 
a  significant  amount  of  time  prior  to  the  tri^l  itself  in 
those  jurisdictions,  was  it  --  was  there  a  typical  arrangement 
wjfiereby  you  were  commuting  on  the  weekends' 

A    Oh,  yeah,  yeah.   I  mean,  you  know,  of  cc 
ki\ow,  the  closer  we  got  to  trial,  you  just  st£iyed/ weekends, 
\tod,.   What  the  rule  was,  I  mean  it's  sort  of /a  simple  rule  to 

jll\w.   It's  driven  by  money,  okay.   The^^le  is   real 
sin^le\  If  the  cost  to  the  Governmejjir^for  you  ro  come  home  on 
the  w^k^nd  exceeds  the  cost  for  lynn  fn  gtay  on  frne  weekend, 
you  don't  come  home  on  the  weekend,  okay. 

You  know,  the  air  fares  between  here  and  Atlanta  were 
such  that  it  was  actually  less  costly  for  the  Government  for 
me  to  come  home  on  weekends  than  to  stay  in  Atlanta. 

Q    I'm  sure  the  taxpayers  will  exp^t  that  section  to 
\be  highlighted. 

A    That's  the  way  they  do  it. 


Mr.  Soro.   Another  example  of  the  Department  of  Justice 
looking  out  for  the  public  trust.  \ 
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EXAMINATION  BY  MR.  CLARK: 
your  expectation^tiiat  Arkansas,  you  were 


commute  at  least  for^-^me  -- 
Right,  right. 
--  initial  period^ 
Right.   It  was  a  little  bit  more  indpnv^nient 

direct  flights  from  Washirigtob  to  Little 
have  to  --  you  have  to  change  flights  at  some 

sorts  of  options  where  we  cabld  change, 
three  attorneys  who  were  assigned  to  this 
Bostwick,  and  Mr.  Nixorr  — /was  one 
considered  the  senior  Jrtembei 


team? 

Okay.   Who  was  that? 
A    Me. 

Q    Okay.   And  between  Mr.  Bostwick  and  Mr.  Nixon,  was 
one  more  senior  than  the  other? 

A    No.   They  both  started  about  th^same  time,  I  mean, 
^ou  know,  in  the  Department. 
Q    Okay . 

I  hope  I 

did. 
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nsibilities 


apartment  before 


Q    Sure. 

A    You^^fhow,  in  terms 
and  wor)^and  so  on. 

Okay .   And^had  thejr 
YO)i   got  theperor  -- 

A  /  I  think  --  no,  they 
/actually  was  hired  on  before 
extended  leave  or  something, 
honeymoon.   So  actually  he  d 

started.   And  then  Jim  Nixon  started,  oh,  a  monl^h  c^r  so  after 
lid,  I  guess. 

Q    Besides  Mr.  Carver,  was  there  any  indfivJJdual  who 
Hunicated  to  you  facts  regarding  the  invesliigacion  within 

Justice?   And  I  mean  superior  to  you  ^   opppsed  to 
Mr.  "^os^wick  and  Mr.  Nixon. 

A\  >Well,  yeah,  Jerry  McDowell,  whm  waa  Allc-rt  Carver's 
superior,  he  would  talk  me  from  time  to  time.   And  John 
Arterberry,  who  was  my  immediate  superior,  was,  you  know,  he 
was  in  the  loop,  okay. 

Excuse  me.   In  terms  of  anybody  at  all  in  the  Department 
:ommunicating  to  me  facts,  there  really  w^n't  anybody, 
^ecause  what  happened  was,  before  I  went  d6yH}   to  Little  Rock, 
obtained  copies  of  these  nine  new  referrkl^,  okay. 


Q    Okay. 

A    And,  you  know,  I  mean,  you  know,  it  wasn't  —  it 
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1  wasn't  a  situation  of  Carver  or  anybody  telling  us  the  facts. 

2  We  just  got^jttt^referrals,  and  we"~ha^  to  read  them. 

3  Q/'  Okay".   Who  --  who  provided  th^m^to  you,  do  you 

4  rerae^ncer? 

5  /a    XMs  is  --  it  was  odd.   We"^g:ot  themV-  well,  I 

6  Suppose/either  Carver  or  McDowell  actually^  youNJcnow, 

7  /furnished  them  to  us.   But  there  was  a  cover\lett'er 

8  /  acc6mpanying  those  from  a  woman  in  the  Executive  bffice  for 

9  I  United  States  Attorneys  in  the  Department.   And  I  say  it  was 

10  odd  because,  you  know,  you  usually  get  the  refefrafs  from, 

11  1  sa|y,  the  RTC  in  this  case. 

12  \   \   I  can  understand  why  we  didn't,  because  tttey/had 

13  Initially  been  sent  to  the  United  States  Attotnevs  Office  in 

14  Lx^ti^  Rock.   Why  EOUSA  became  involved,  ycm  knojw,  I  don't 

15  knoi 

16  QX^Okay. 

17  A    It  could  be  —  and  I'm  guessing  at  this,  all 

18  right?  --  that  because  of  the  recusal  situation  or  the 

19  anticipated  recusal,  maybe  Paula  Casey  sent  them  to  EOUSA.   Or 

20  it's  also  possible,  and  it  sort  of  sticks  in  my  mind,  that  it 

21  r-|Was  Jean  Lewis,  the  RTC  investigator,  whorfcad  furnished  these 

22  referrals  to  Donna  Henneman.   And  I  can't  VeJ-l  you  why  I  say 

23  ctiat.   I  sort  of  got  that  impression  somehc 

24  Q    Okay.   Is  Ms.  Henneman  the  person  wh<^  sent  the 

25  letter  or  the  transmittal 
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Yeah. 

from  EOUSA? 

e  was  a  cover  lette^r^accompanying  the 
Donaa—Hfinneman . 
place  this  genera~i^iy  in  tih\e,  was  this 
that  you  assumed  responsibility  for  the 

Yeah.   This  was  —  yeah,  because  this  was  all  going 
much  contemporaneously  with  the,  you  know,  Paula 

she's  not  recusing;  this  type|of  thing. 

ay  a  couple  weeks. 

ittal  message  that  you've  ^ef^rred  to,  was 

y  to  you  -- 

t  addressed  to  sciSTebody  els^\who  routed 


A    I  think  it  was  addressed  probably  to  Jerry  McDowell, 
or  possibly  Allen  Carver,  who  then  gave  it  to  us. 

Q    You  had  mentioned  a  bit  earlier  that  Mr.  Carver  had 
described  an  earlier  matter  involving  Madison  Guaranty. 

A    Yeah. 

Q  Did  you  ever  see,  in  the  period  df\  November  --of 
S^^tember  through  November  of  1993,  the  menybrApdum  that  was 
prepared  by  an  attorney  in  the  Fraud  Section  coWerning  the 
first  referral? 
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could  see  it? 


regard  to  the  nl 


:e  direct* 


to  you,  did  you  have  ar 


referrals  that 
discus^on  with  any  of 
er  those 


whom  you  r« 
refeytals  should  be  handle 

Carver 
ab6ut  that  very  topic,  but  not  at  that  time;  it\  wa^  much  later 
iri  time. 

Q    Okay.   When  would  you  say  the  discussion/ with 
iMr\  Carver  occurred? 

A    That  had  to  --  well,  we  were  down  iA   LJ/ttle  Rock.   I 

^e  were  already  working  with  the  FBI,^/and  -/-  let's  see, 
lat^v  N6yember  to  mid-December.   And^ijflce  again, \I  apologize, 
I  woul"bk  J^ke  to  be  a  lot  more  prrrl-ir  In  thiTj — btrr  this  is  the 
best  I'm  capable  of. 

Q    Yeah,  the  record  should  reflect  that  Mr.  Mackay 
doesn't  have  any  documents  in  front  of  him  such  as  a  calendar 
or  a  memo  pad.   So  -- 
^  A    What  --  the  way  this  came  about^as  that  we  --  when 

ll  say  we,  I'm  talking  about  what  I  call  th^Xteam,  all  right, 
D^ght  Bostwick,  Jim  Nixon,  and  I  --  had  d^sc^ssed  among 
ourselves  and  with  FBI  folks  in  Little  Rock,  y^u  know, 
administratively  how  we're  going  to  handle  thisA  Are  we  going 
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to  handle  all  nine  as,  you  know,  one  composite  unit,  or  are  we 
going  to  br^aJfit  down  into  nine  "Separate  investigations,  so 
to  spec 

It  was  our  view^_after_having  read  through  the  referrals, 
b^tause  th^r^'  was  so  much  overlappfitg^and  interrelationship, 
ihat  w^should  handle  them  as  one  composr\e  unil 

/Q    Okay . 

A    Okay. 

Q    Okay.   What  I'm  not  — 

A    Carver  wasn't  particularly  in  agreement  ^ith  that. 
Y^u  know,  he  wanted  to  see  it  more  bifurcated. 

Q    Okay . 

A    I  mean  that's  what  that  discussion/Was/   Maybe  I 
misunderstood  your  question. 

Q\   Well,  no.   I  mean  in  llqht^jeri.   the  dialogue  with  the 
Departme^,  you  know,  I'm  not  really  oo  much  ounctfrned  as  to 
discussions  amongst  the  tear,  as  to  how  to  deal  with  it 
administratively. 

But  I  am  questioning  some  --  my  questions  somewhat  go  to 
conversations  you  may  have  had  with  people  to  whom  you  were 
, reporting  and  maybe  statements  that  they  made. 

Like,  for  instance,  did  you  have  any  \lXscussion  with  any 
^  the  persons  to  whom  you  were  reporting  jtortferning  the 
specific  referral  that  concerned  the  1984  Clinton 
gubernatorial  campaign? 
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A    The  only  one  who  I  would  have  had  any  discussions 
with  would  h^vtf'been  Allen  Carve?>^^That ,  I  can  narrow  it  that 
much. 

iow,  did  Carver  and  I  ever  discuss  --^mean  if  your 
qxv^stion  is^y^'^id  Allen  Carver  and  T^^ej^er  disco^s  specifically 
illegat^ns  that  funds  from  Madison  were^^tjeing  iliverted  to  a 
/gubernatorial  ceunpaign?  I  would  have  to  say^almo9\t  certainly 
not/   Okay.   I  don't  think  --it  never  got  tha^  fa|ct 
specific. 
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DCMN  PARKER 


there  ever  a  "io^jversation  with  Mr.  Carver 
was  made  that  the  nacus  of  your 
houljl.hp  nn  particular  persori^  or  not  being  on 
at  the  beginning? 


it  fair  to  say  that  in  ybur  \Alew  you  were 
^ically  permitted  to  make  judgments  regardiirg  wl^ere  your 
stigation  would  lead? 
A    Yeah.   Yes,  I'm  sorry. 

Q    Did  —  did  you  have  any  discussions  WitH  Mr.  Carver 
larding  whether  the  Public  Integrity  Section/ of /main  Justice 
^hoi^ld  be  involved  in  this  investigation? 

There  was  a  discussion  regarding^that  /topic.   I'm 
not  ^  Iti^ndred  percent  certain  it  wa§,^*#ith  —  thaK,^it  was  with 
Allen  t^^rVer.   I'm  not  —  I'm  not'  excluUiiiy  hiiiu   My 
recollection  is  that  Jerry  McDowell  mentioned  to  me,  and  this 
was  probably  right  about  the  time  I  was  getting  ready  to  go  to 
Little  Rock,  okay,  McDowell  mentioned  the  possibility  that  the 
Fraud  Section  may  share  the  investigation  with  the  Public 
-ilntegrity  Section.   Or  —  I  don't  think  tip^t's  maybe  the  way 
he  put  it. 

\^^  You  know,  sort  of  the  impression  I  goti.  \I  think  the  way 
McDowell  put  it  is  that  there  might  be  an  atto:^ey  from  the 
Public  Integrity  Section  who  would  be  working  wi^h  us  on  the 
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to  your 

er  statutes 


investigation,  and  but  McDowell  also  made  it  —  at  least  I 
thought  he  mact^  it  clear  that  if  ""th^t  took  place,  it  would 
still  b^our  primary  responsibility.   Ybu  know,  if  there  was 
ever/going  to  be  any  question  as  to  who  was\in  charge,  it  was 
going  to  be,^ils7  not  the  Public  Inte^s^ty  people.   But,  you 
enow,  that's  more  of  an  impression  I  had^tlian  anything  else. 
'And, /you  know,  all  I  know  is  nobody  from  thevPubiic  Integrity 
Seotion  was  assigned  to  the  case.   And  nor  dio^  I  ^sk,  you 
kn/ow.   I  figured  that  was  up  to  them 

Q    Did  --  did  you  have  any  experience  prior 
^volvement  in  this  matter  in  prosecuting  cases/  u 
It  concerned  deception  of  any  regulatory  ageiicy/by  illegal 
reimbursement  of  campaign  contributions  or  m^te^s  similar  to 
that 

A\   No. 

Okay.   Do  you  know  if  Mr.  P"s<-"i''lT  "r  Mr  Nixon  had 
any  experience  in  prosecuting  cases  — 
A    They  did  not. 
Q    —  in  that  area? 

A    I  have  had  experience,  though,  with  that  general 
area.   I  mean  it  did  not  Involve  regulator  agencies,  but  this 
\goes  back  to  1970s, 

Q    Back  when  you  were  in  the  U.S.  AtltoVney's  Office  in 


Springfield? 

A  Right,    right,   yeah,    it  was  basically  ilavolving  tax 
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violations  where  contributions  were  made  to  congressional 

of  the  Fedetai  Election  Campaign  laws, 
done  was  false  invoicias  were  submitted  by 
»<!  fnr  nonexistent  service^ .   So  I  mean,  I'm 


know,  in  genera 
me.   Ca 


inly. 


BY  MR.  CLARK: 

Okay.   At  the  time  —  withdrawn. 
November  of  1993  when  you  actuall 
Office  in  Little  Roc 


d  t;fhere  come  a 
ed  to  the 


Q    Did  you  go  by  yourself? 

A    Yes. 

Q    Okay.   And  the  first  time  that  you  did  that,  did  you 
have  a  specific  purpose? 

A    Yes,  to  essentially  meet  with  Paula  Casey  and  folks 
Ln  her  office,  pick  up  the  files.   You  kno«^X  basically  find 

it  where  the  library  was,  you  know,  where^lth^  men's  room  is, 
you  know,  that  type  of  thing. 

Q    Okay.   And  at  that  point  was  your  primi^ry  point  of 
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communication  up  the  chain  of  command  --  well,  who  was  your 
contact?       ^^^^^^ 
Carver.   Well,  let  me  re^>hrase  that.   Both 
Jojin  Arterberry.   It  was  Arlen  and,  you  know, 
/ailable,  get  ahol^"~«f  ArterbVrry. 
3id  --  on  that  first  tri^,  did  you  have  the 
personally  to  Ms.  Casey?  \    \ 

discuss  with  you  the  matter  of  h«!r 
perception  of  how  she  had  been  treated  by  peopl^  at  main 
stice  in  connection  with  this  wholt 
A    Yes. 

Q    What  do  you  remember  her  saying  on  ;<ihat/  subject: 
Could  I  confer  for  just 
Clark.   Sure. 
Mis  ^qro.   Sure. 
[Discussion  off  the  record.] 

The  Witness .   She  was  not  very  happy.   She  felt  that  she 
had  been  treated  unfairly. 
BY  MR.  CLARK: 
Q    Okay.   Did  she  mention  any  name^in  particular  of 
people? 

A    I'm  sure  she  did,  but  I  don't  knoW.\  I  mean  I 


can't 


Okay. 
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tell  you  now  who 
you  fam 


named 


A    No. 

Q    Did  anyone  tell  you  that  you  should  not  conununicate 
with  him  on  these  matters? 

A    Nobody  from  the  Department  of  Justice  told  me  that, 

Q    Did  you  ever  ask  of  anyone  wheth^f\ he  should  be 

c^a|isulted  in  regard  to  this  matter? 
A    No. 

Q    On  the  —  on  the  initial  trip  to  Littl^  Rock,  did 
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you  have  discussion  with  anyone  concerning  the  prior  course  of 
Hale': 


A    Yes . 

Q    Okay.   On  that  trip,  were  you  accompanied  by  either 
Mr.  Bostwick  or  Mr.  Nixon? 

A     No. 

Q    Okay.   And  your  purpose  of  goin^ to  Kansas  City  was 
\what? 

A    To  make  arrangements  with  the  RTjC  fpr  the  RTC  to 
make  available  —  to  make  available  to  the  FBlXrecords 
regarding  the  Madison  Guaranty  Savings  and  LoanXinvestigation. 
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Q    Okay.   During  the  meeting  in  Kansas  City,  did  you 
say  to  anyone^-^t  any  point  somethlmg^,  in  words  or 
substance  --  I'll  note  for  the  record  t>r^t  the  witness  is 
star;ring  to  smile;  I  think  he  anticipates  tlie  question  —  that 
pe/5pie  wouldir^  be  happy  if  this  werTfev^-  would-be  happy  if 

away  or  wouldn't  be  unhappy  if  xt  went,  away,  or 
/sometfiing  along  those  lines?   I  think  you  ki^w  wJi^t  I'm  trying 
jet  at. 
A    I  know  exactly  what  you're  getting  at\.   Ves .   I  had 
liscussion  with  Richard  lorio,  who  was  the  --  I  :hink  he  was 
ce  the  Chief  of  Investigations  for  the  RTC  in/  the  Kansas 
^y  district.   Or,  you  know,  that  whole  area. 

And  best  of  my  recollection,  the  way  thii  whble  thing 
ibout  was  Mr.  lorio  had  voiced  some  c;rlticism  of  the 
United \^tates  Attorney's  Office  in  Ljjttle  Rock  regarding  the 
not  puissuing  the  first  referral.  .This  is  the  September,  1992 
referral.   And  I  Stopped  --  well,  I  didn't  stop  him.   But  when 
he  completed  telling  me  that,  I  told  Mr.  lorio  that  the 
decision  not  to  pursue  that  prosecution  had  been  approved  at 
the  highest  levels  of  the  Criminal  Division  in  the  Department 
-iOf  Justice.   And  I  probably  used  words  to  y^he  effect  they 
wouldn't  have  --  they  wouldn't  be  unhappy  i,f^  the  thing  went 
av(ay. 

Q    Okay.   Had  --  had  you  seen  any  document  that 
contained  a  statement  similar  to  that  effect,  orXwhat  was  the 
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1  source  of  your  particular  language? 

2  A    At-^hat  time,  at  that  t^in^I  can't  say  for  certain. 

3  My  besj>/recollection  is  I  had  not  yet  s^n  any  document  to 

4  that/ effect.-  But _I_jLad_lfidj:ned  from  Paula  X;^asey  when  I  had 

5  iriitially  n^  with  her  that  there  had^been  an\earlier  referral 

6  ^nd  she^had  told  me  that  she  received  a  nt>M>o  with  Jack  --  you 

7  /  know/  reporting  to  have  originated  from  Jack^Keaking, 

8  /  baa^ically  advising  her  or  her  office  that,  you  know,  if  the 

9  uis.  Attorney's  Office  decided  to  decline  the  cas4,  that  they 

10  wouldn't  have  any  problem  with  it.   I  mean  I  wajs  aware  of  that 

11  \  *i  the  time  that  I  made  that  statement  to  loric 

12  \   \   Q    Okay.   Did  Ms.  Casey  discuss  that  m^o  /In  connection 

13  Vit^  these  generalized  statements  she  was  making/ of 

14  uJ\ha^iness   with  her  treatment  by  people  /rt   the /Department? 

15  \^\      ■'feah. 

16  Q\/  The  conversation  with  Ibrio,  wab  IL  3Us€  the  two  of 

17  you  or  was  it  as  part  of  a  larger  group? 

18  A    I  don't  remember.   I  just  —  I  don't,  I  just  don't 

19  remember. 

20  Q    Okay.   And  you  were  intending  to  refer  specifically 

21  |-,to  that  first  referral? 

22  1  A     Right. 

23  V^    Q         And  your  comments,   you  did  not  nijian\to  apply  to  the 

24  nine  subsequent  referrals? 

25  A    Absolutely,  right. 
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Q    Okay.   I  just  want  to  quickly  go  through  a  few 
documents . 
A 

long . 

ocument  produced  by 
tamp  number\O04451 .   It's  a 
k  at  that 
fdr   yourself  for  a  second.   And  my  first  question  will  be  if 
y(j>u  can  identify  this  single  page  for  the  recoijd 
A    Yes.   That  is  ray  handwriting. 
Q    And  can  you  --  can  you  read  wha 
^tion  that  has  not  been  redacted 
^A    Yes.   It  says  pre-elect 
U.S.A.,  dash,  not  going 
ised. 
Q    Okay? 

A    That's  what  it  says. 

Q    And  is  it  fair  to  say  that  B.S.  stands  for  a  common 
swear  word? 

A    Yes,  it  is  fair  to  say  that. 
Q    Fine.   Can  you  just  briefly  des<3rlbe  the 
Lrcumstances  in  which  this  document  was  ptepared  by  yourself? 


A    Yes.   This  is  part  of  the  notes  that\l  made  at  the 
meeting  with  Allen  Carver,  Dwight  Bostwick,  John,  Arterberry, 
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1  in  September  of  1993. 

2  Q    ^r«^you  familiar  with  ah^ndividual  named  Deborah  or 

3  Deb  Sm>€h? 

4  /A    Yes , 

5  /   Q   ^i^fay.   Can  you  just  identl-^y  her  veVy  quickly? 

6  /  Pl/      Deborah  is  now  a  supervising  actorneyv  in  the 

7  /  environmental  --  Criminal  Section  of  the  EnVironmental 

8  /  Division  of  the  Department.   This  is  a  job  th^t  sifie  recently 

9  U 

10  I    Prior  to  that  time,  for  about  the  past  two  artd  a  half, 

11  \     three  years,  she  was  the  Director  of  the  New  England  Bank 

12  \  Fraud  Task  Force  in  Boston,  which  is  part  of  t/he  /Fraud 

13  \Seation.   Prior  to  that  time,  Deborah  was  a  /-  1/ believe  her 

14  ^^^  ^^2  senior  litigation  counsel  in  th^^^Fraud  Section  in 

15  Was'iiiri^ton. 

16  Qv  /  Did  Ms.  Smith  have  to  Bo  conauH.mJ  mqal'dino  the 

17  composition  of  your  prosecution  team? 

18  A    No. 

19  Q    At  that  time  in  November  of  1993,  to  your  knowledge, 

20  were  you  to  be  assigned  to  the  New  England  Bank  Fraud  Task 

21  p.  Force? 

22  1  A    No. 

23  V    Q    Okay. 

24  A    Deborah  had  --  by  November,  '93,  DebNarah  Smith  was 

25  already  well  ensconced  as  the  director  of  the  task  force.   I 
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mean  she  was  actually  up  in  Boston  at  that  time. 

Showing  ycu  now^a^ocument  Bates  stamped 

single  page  of  sbiiie  handwritten  notes, 
handwriting  -- 

appears  on  this  documeA^? 
handwriting, 
you  just  go  through  everVthihg  that 


whatever  you  can  as  it  appears  there? 

says,  "Stern,  U.S.A.  will  lecuse  Monday 


dash,  trial. 


dash,  no  basis  on  current 
fice.   Hale, 
Using  omnibus 
tion". 
And  the  Stern  who '  s  j;«f erred 
would  that  have 


Recusal 
strated  with 
subpoena.  /  Go /Tuesday,  meet 


in  these 


A    That  would  be  Carl  Stern. 

Q    And  can  you  just  identify  him,  please? 

A    Carl  Stern  is  the  —  I  don't  know  what  his  real 
title,  they  had  some  title  for  him.   Basically  he's  —  he's 
our  PR  guy,  okay.   You  know,  he  runs  the  ^blic  Information 
\Office  over  at  the  Department  of  Justice. 

Q    Okay.   Can  you  tell  either  from  lodking  at  this  or 


from  your  independent  memory  whether  the  inforiijation  was  being 
conveyed  to  you  or  from  you  to  him? 
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A    This  would  have  been  information  conveyed  to  me,  and 
not  necessapily  from  Carl  SternT^'^My  best  recollection  is  this 
is  —  t^s    is  information  which  was  cof^v^yed  to  me  by  Jerry 
McDqiiiell. 

Q    J>Jray. 

For  some  reason.  Stern's  name  is  mentsioned. 


It  being  in  connection  with  a  posVlbleV  press 


Py 

Q 
release? 

A    Yeah,  that's  exactly  what  I'm  guess iVig  here,  is  that 
stern  may  have  spoken  with  McDowell,  okay.   Because  I  mean 
there's  some  reason  I  put  Stern's  name  down  therel   But  I 
never  had  the  impression  —  I  don't  get  the  impression  in 
\reading  this  that  Stern  was  the  source  of  the  in/formation  that 
r^eN^.S.  attorney  was  going  to  recuse  onjlonday^. 
Okay. 
I  got  that  information  1 1  got  from  McDuwell, 

Q    Okay.   And  the  reference  to  a  Special  Counsel? 

A    Right,  this  —  go  ahead. 

Q    Is  that  a  reference  to  the,  I  guess,  corollary  of 
what  would  now  be  an  independent  counsel? 

A    Yeah,  I  think  that's  probably  ^fair  assessment. 
See,  at  the  time,  there  was  no  independentj  Y°"'^sel  statute  on 
i^he  books.   It  had  expired  and  Congress  h^  i\ot  yet  passed  a 
new  one. 

Q    Okay.   How  had  that  issue  come  to  youk  attention. 
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1  that   it  was   even  under  consideration? 

2  A  Onc^---2igain,    I   would   haKne^o   say   from  what   Jerry 

3  McDowell/conveyed   to  me.      I   wasn't   awarfevthat    it  was   under 

4  consideration   or   I   don't   think   I   was   aware\hat    it  was   under 

5  co^siderati9ii-f''^But,    you   know,    reading   this,    r^j   special 

6  </ounsel,/with  a   notation   next   to   that,    n^basis\on   current 

7  /inf  oration. 

8  /    /  You  know,  I  think  at  that  time  there  was  Na  r^al  lack  of 

9  I  information,  okay.   I  mean^  you  know,  I  think  Chatl's  probably 

10  I  what  leads  —  or  supports  the  statement  or  the  observation  by 

11  \   MoDowell  or  others  that,  you  know,  there  was  nol factual  basis 

12  \at\that  time  to  suggest  that,  you  know,  a  special /counsel  be" 

13  ^pp\>inted  as  opposed  to  an  employee  of  the  Department. 

14  \  \Q    Did  you  have  any  conversations  irKthis/ time  period, 

15  mea\in^  September  through  October  andJIdvember  o!C  1993, 

16  concefrjiitg  what  circumstances  nUg^i-  w;^r-rani-  a  fiiri-.h<»r  look  at 

17  that  issue? 

18  A    Yeah,  I  think  we  did.   Let  me  —  I  think  the  way 

19  this  arose  is  that  it  —  you  know,  at  some  point  in  time,  the 

20  media,  the  print,  particularly  the  print  media,  were  running 

21  articles,  editorials,  saying,  you  know,  b^ter  appoint  a 

22  Special  counsel.   There  were  rumors  that  C^^gress  was  going  to 

23  4nact  a  new  special  counsel  law,  like  right^  a^ter  the  first  of 

24  the  vear.  which  would  have  been  in  early  19  — \^ecause  I  think 
25 


the  year,  which  would  have  been  in  early  19 

Congress  may  have  gone  into  recess  for  a  while  dr   something. 
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You  know,  I  mean  I  realize  I'm  getting  a  little  bit  out  of  the 
re  focus  ingon>^ut  I'm  trying  to  -- 

to  the  substance  of  tne  question.   Yeah, 
ilways  —  not  alwaysi^  but,  yqu  know,  once  the 
running  these  articles  and^ditor^als,  I  felt 
:ing  against  the  clock,  almostX  so  to  speak,  you 
5  of  how  much  time  we  were  goingXto  have  to 
investigation  we  could  conduct  before  an 

Law  was  enacted.   Because  iriy  understanding 
know,  the  prior  independent  counsel  liawJ  is  that 
It  counsel  law  goes  into  effect/,  we  would 
grand  jury.   Because  that/--  apparently 
if  there  was  any  consid^ation  being  given 
General  or  the  Deparpa^nt,  you  kqow,  whoever 
would  ^ajte  the  determination  -- 

Q    You  mean  the  initial  assessment  of  whether  there 
were  credible  allegations? 

A    Right,  that  that  would  cut  us  off  from  subpoenaing 
anything.   So  that  was  the  real  focus  of  my  concern  about  the 
Independent  Counsel  issue, 
Q    Okay . 
A    That  was  it. 


Q    The  fact  that  you  have  Hale,  dash,  tt^ial, 
highlighted  by  encircling  it,  I'll  say  — 
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Yeah.   I  can  -- 

plain  that ^"^kvttle  bit? 
Go  back  up  here.   It  suys  recusal  on  Hale, 
ppears^wo  lines  above. 

I  unclerscore<r~tlie  word,  \Hale,"  there, 
twice,  self  and  offic^   Because  there  were 
ions,  you  know,  in  my  mind  anil  in  the  minds  of 
sure  Jerry  McDowell.   All  righr,  Paula  Casey  is 


recuse  on  the  Hale  case  oij  is  she  just 

the  RTC  referrals?   Okay.   tin  dther  words, 

lly,  more  than  theoretically, /there  could 

the  scenarios  that  we  weiye,  you  know,  we 

faced  with,  is  that  Paula ^asey /says,  all 

on  the  RTC  ref  erraJTs ,  but  I V  going  to 


You  know,  and  I  remember  thinking  to  myself,  that's  going 
to  be  a  real  pickle  if  that  happens.   The  next  question  is, 
you  know,  another  scenario  we  were  working  with  is,  well,  is 
Paula  Casey  going  to  just  recuse  herself,  but  not  the  office? 
All  right.   Then  where  —  you  know,  once  ^ain,  where  do  we 
Ifit  in  here? 

Are  we  going  to  be  working  one  or  both  \f   these  cases 


with  other  members  of  the  staff  in  the  U.S.  Attorney's 
Office?  And  if  that's  the  case,  you  know,  who  mins  it? 
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Okay.   That  answered  that  question. 

Next,  Jkrle,  dash,  trial.   All>t^t  means  to  me  is  I 
conclu^^d  we,  me,  was  going  to  have  to  tx:y  the  David  Hale 
cas^.      And  I  reraembex— thinJtinq  to  myself,  wHen's  the  trial? 
y^/u  know,  ^l-^ean,  you  know 

Q/   First  question  a  person  would 

'A    Right,  Where's  the  indictment?   Ydu  kn6w,  things 
Hide   that^   Okay.   Frustrated  with  RTC  respona^ivei^iess,  this 
|S  got  to  be  — 

Q    The  subpoena  issue? 

A    Yeah. 

Q    The  subpoena  compliance  issue? 

A    Right,  yeah.   And  then,  you  know,  ^n   tjie  subpoena 
s^ii\3,  you  know,  kind  of  tied  together. 

Q\   Sure,  okay.   Next,  I'm  gojjigto  show  y"s»u  002262. 
This  iX^n  E-mail  message  that  appears  Lu  hdva   b6en  sent  by 
Mr.  Arterberry.   It  bears  a  date  of  November  9th,  1993,  at 
6: 12  p.m. 

A    Okay. 

Q    Okay.   What  I,'d  like  to  focus  your  attention  on  is 
1  the  third  to  last  highlighted  point,  quotes^  "Mackay  has  had 
\inltial  meeting  with  Hale's  counsel,  who  hW  proposed  a 

Retrial  disposition."   And  the  first  quesjtic^  is,  was  that, 
in  fact,  the  easel 

A    Yeah.   All  right.   Best  of  my  recollection,  at  this 
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time,  I  had  been  introduced  to  Hale's  attorney  by  Paula 
Casey.   Shogjs'^ands  and  I  mean,  ytm^know,  it  was  a  10-second 
meetinc^ 

sting? 
here\  you  know,  who 
tinie  Hale's 
\made  some 
know,  let's  maybe  work  thi^  thlj-ng  out,  but 
I 

Q    Okay. 

A    —  meeting,  introductory  meeting.   Arid  i   may  have  — 
nean  I  was  aware  that  there  had  been  previous  discussions 
jeo^een  Hale's  lawyer  and  people  in  the  U.S. /Attorney's  Office 
i^  Little  Rock  regarding  a  pretrial  dispoaition;  but  that's 
all\l  Has  aware  of.   I  mean  I  can  teii^ou  this,\that  I  did 
not  h^e^any  discussion  with  H^lH'*!  rr"in'"='l  ""  *■>>■**■   occasion 
regarding  any  kind  of  a  disposition  for  dealing  with  the  case. 

Q    Okay.   I'm  going  to  show  you  now  some  handwritten 
notes  that  bear  the  consecutive  Bates  stamp  numbers  000482 
through  000486,  a  collection  of  pages  of  handwritten  notes. 
A    I  have  to  tell  you,  I  have  diff^ifulty  in  reading 
I  some  of  this.   These  are  not  my  notes. 
Q    I  understand  that. 


A    Okay. 

Q    If  you  want,  you  can  take  the  opportunity  to  go 
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through  them  completely.   There  are  only  certain  portions  that 
I  intend  to 

A  /^Well,  why  don't  you  just,  if^^'s  all  right  with 
you,/go  to,  you  know,  the  portions  you're  interested  in.   I'll 
try  to  dec iBh«r' them. 

5ome  \f   that  myself 
things . 
Sure. 
It  appears  from  the  heading,  "telcon\  sllash,  Don 


these  notes 
erstanding 


Mackay,  11,  dash,  9,  '93,"  and  from  the  fact  that 
3ar  at  the  bottom  right,  "JDA  000172,"  it's  my|  ur 
thipse  are  notes  prepared  by  Mr.  Arterberry. 

A    Certainly  looks  like  his  writing. 

\Q  And  it  appears  to  be  from  a  convefsatifon  had  with 

you\on\November  9th  of  1993.   On  the  ^i^t  page,y at  the  top  it 
appeaf^  ^at  there's  some  discussion  of  the  progg  l-roioa«;e> 
that's  going  to  be  involved  in  this  matter.   And  do  you  recall 
if  there  was  any  discussion  that  you  had  regarding  whether 
certain  individuals  or  certain  subjects  should  be  included  or 
excluded  from  the  press  release? 

A    No,  I  had  absolutely  no  input  into  that  at  all. 

Mr.  Soro.   Tom,  just  for  the  record,  w^th  respect  to  the 
^ress  release,  it  was  a  press  release  conc^rrting  -- 


Mr.  Clark.   Yeah,  the  press  release  concerning  the 
recusal  of  Ms.  Casey's  office  and  the  fact  thatNyou  and 


2263 


50 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Mr.  Bostwick  and  Nixon  were  going  to  be  taking  over  the 
invest igation^^--tJust  so  that  we"*T«-^clear. 

The^itness.   Right,  I  understood  ""your  question. 
.  Soro.   I  just  wanted  to  make  it  crear  for  the 
repbrd. 

BY  MR.  CLARK: 
That's  quite  all  right. 
Was  Ms .  Casey  somewhat  concerned  about  the  p^ess  release 
go^ng  outi 

A    She  was  anxious  to  see  that  the  press | release  went 
ou|t 

Q    Okay.   Do  you  know  if  she  was  involve^d  ^n  any 
fis^ussions  concerning  the  contents  of  the  pryss  Release? 
Not  to  my  knowledge. 
Q\   If  you  go  to  the  second  page,^00483,  "Rewards  the 
cente^i^  says  --  what  it  appears  [to  me  to  rt 
"indictment,  need  dictionary  to  read,"  then  five  pages,  four 
accounts,  parentheses,  371,  comma,  SBA.   Did  you  have  any 
discussion  with  Mr.  Arterberry  on  that  date  that  would  be  — 
A    Yeah.   Yes. 
Q    —  on  that  subject? 
A    Pardon  me? 
Q    On  the  subject. 


A    Yes,  yes.   I  certainly  must  have.   See,  we  hadn't 
seen  the  Hale  indictment.   I  mean  I  got  the  Hale^ indictment 
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while  I  was  in  Little  Rock,  got  a  copy  of  it.  And  I  remember 
faxing  --  I  waffted  to  fax  it  totaiy^r  or  Arterberry.  So  one 
of  the  aecretaries  in  the  U.S.  Attorney^  Office  said  that 
they /Would  do  that. 

Well,  I^'^ot  a  call  back  a  lit^£i«^ later  arid  said  we  didn't 
jifet  it  ./well,  I  guess  by  that  time  they"~Xere  r^ady  to  close 
/the  office  or  something,  so  we  had  to  ref ax  ^t  thp  following 
day/  as  I  recall.   I  don't  know  whether  there  yas\a  problem 
with  the  quality  of  the  fax  or  just  what.   All  Vignt.   Yeah, 
itj  was  a  four-count  indictment,  371  is  the  conspirfcy  statute, 
i,    basically  charging  SBA  fraud. 

Q    Regarding  the  "need  dictionary  to  re^d,"j   do  you 
-ec^ll  making  a  comment  to  that  effect? 

No,  no,  I  don't.   No,  I  don't.  It's    -f-   it  looks 
lik^  divftionary.   I  mean,  you  know,  I^jR^y  have  m)^de  a  comment 
to  Joh*».  ;irterberry  that  I  had  soo^  ht^t^fr   rii-afi-pH  .tnriiri-m«»nt..s . 
you  know,  something  to  that  effect.   It  was  not  —  let  me  put 
it  this  way.   I  wouldn't  have  been  --  I  wouldn't  have  drafted 
it  the  way  it  had  been  drafted. 

Q    Sure.   And  that's  —  that's,  I  mean,  there  are  4,800 
^prosecutors  -- 

A    Right,  exactly. 

Q    —  in  the  United  States,  and  presented  with  the  same 


facts,  many  would  draft  indictments  dif ferentlj^,  charge 
different  crimes. 
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Right,  right. 

Su^ps<^   Okay.   Then  immeJtiAtely  underneath  that, 
U . S . A . ^^epared  memo  to  D,  period,  M,  period,  at  his 
requ^t,"  and  then  it  lists  a  series  of  thihgs.   I'll  just  say 
generally,  Lf'^pears  to  me  that  tnfes^  might  oe  terms  that 

ght  be^ncluded  in  a  cooperation  agreemSint  be^een  a 
'defendant  and  the  government.   Plead  to  two-Vear  felony,  get  5 
K  l/l  motipn,  no  further  charges,  things  like  Vha 
Do  you  recall  discussing  that  with  Ms.  Casey? 
A    Yeah,  yes,  yeah.   Basically,  Paula  Casey [discussed 
with  me,  you  know,  the  history  of  discussions  or  negotiations 
\ whatever  you  want  to  call  it,  that  either  she  air   Her  office 
^ad\with  Hale's  lawyer.   And  my  recollection  ^s  that  Paula 
cife^ herself  wasn't  that  directly  involve5K   It/was  a  first 
assrstatnt  in  her  office  who  had  done  ^^ot  of  thi^.   But  I 
mean  t>vis>was  just  pretty  much  —  It  rpirpinber  aokini^  Paula,  you 
know,  if  she  would  do  a  little  memo  to  me,  basically 
summarizing  all  this. 

Q    Sure.   Because  you  wanted  to  have  an  appreciation  -- 

A    Right. 

Q    —  of  what  had  happened  before  i^u 

A    Right. 

Q    --  became  involved? 


A    Right. 

Q    Number  five  appears  to  me  to  read,  "Hale  not 
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R-E-S-T-R  in  congressional  inquiry  if  requested."   It  seems  to 


icted  or  restca^ned.   Do  you  recall 

that  subject? 

,  yeah,  yeah.   I  mean  other  than  what's  here, 

scussion  of  it>-\BasicallV,  Hale  wanted  to 
ith  congressional,  yby  know\  such  as 
Member  of  the  Congress,  any \inf oration  that 

any  one  of  the  people  to  v^hom|  you  were 
stice  ever  discuss  with  you  whfether  that 
te  or  inappropriate  to  incljudel  in  any  sort 
.  Hale? 

best  of  my  recollection,/ no./  We  didn't 

C  you  go  to  page  OO^J*^,  towards  the  bottom, 
McDougal,  dashL  Fletcher  says — Ls  a  manic 
depressive.   That's  the  way  I  read  it. 
A    That's  right. 

Q    First  of  all,  could  you  just  briefly  identify 
Fletcher? 

A    Fletcher  Jackson  Is  an  Assistant  United  States 
attorney  in  Little  Rock.   He  was  the  attorney  to  whom  the  Hale 
sase  had  been  assigned.   He  was  the  attorney  yho  indicted  the 


_y 


Hale  case.   And  keep  in  mind,  number  one,  McDoagal  was  not  a 
defendant  in  the  Hale  case.   McDougal  had  nothing  to  do  with 
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the  Hale  case.   I'm  guessing  at  this  a  bit,  but  I'm  probably 
right.   Youjertbw,  in  the  discussilm^  I  had  with  Fletcher 
Jacks orj/regarding  the  Hale  case,  I  knowN^hat  we  also  talked 
about  Madison  Guaranty,  and  the  nine  referfi^^ls,  because  I 
bedieve  Flefe^er  Jackson  was  also  ttte-^AUSA  in\the  office  who 

something  tdvdo  with  those,  you 
know/  I  mean  just  a  little  fuzzy  in  my  mind\  An<iJ  he  had  told 

like  in 


iple  years 


cutiion  against 


1989  or  1990,  there  had  been  a  bank  fraud  pros< 
J^mes  McDougal  which  resulted  in  an  acquittal, 

And  one  of  the  things  that  Fletcher  was  telli/ng  me  about 
It  case  was  that,  you  know,  some  of  the  antics  that  James 
icDpugal  as  a  defendant  was  staging  in  the  ccnirtroom.   And 

l,oned  in  that  context  that  the  guy  is^A  manic  depressive. 
Tha\'s\my  best  recollection.       ^^.^  V 

Okay.   All  right.   Let 'a  move  on. — Showing  you  now 
two  pages  Bates  stamped  000352  and  353.   These  are  two  pages 
of  handwritten  notes.   I'll  represent  that  it's  my 
understanding  they're  Mr.  Arterberry's  notes. 

A    Yes,  it  looks,  to  be  his  handwriting  to  me. 
I     Q    Okay.   And  what  I'd  refer  your  attention  to 
Ispecifically  is  the  first  page.   I'll  note\\hat  it  appears  to 
KMd  at  the  top,  "telcon,"  which  I  Interpret  ^o  be  telephone 
conference,  "with  Don  Mackay,"  and  bears  what  Appears  to  be  a 
date  of  12/1/93. 
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It  has  a  series  of  enumerated  points.   One,  met  with 
looks  to  be  iiiWref  iudqe,  very  pleasant.   Then  number  three,  it 

usal .   Do  you  recall 

theseX 


1 

2  looks  to  be  j^WTef  judge,  very  pleasant 

3  has  caLl^U.S.A.  and  read  U.S.A.  in  re 

4  the  discussion  on  that  subject? 

5  /     ^  Y>«\   I  mean  I  recall  it 

6  /    Q  X     Sure 

7  /     /A    There  is  a  provision  in  the  United.  Stages  Attorney's 

8  /  Manual  which  instructs  United  States  attorneys  that  when  they 

9  I  recuse  from  a  case,  that  they  are  to  submit  a  written  letter 

10  I  tc  the  chief  judge  of  the  district  advising  thejn  ttiat  they 

11  \    h4ve  recused  on  a  certain  case.   And  what  I  —  |»auila  Casey  was 

12  \  not  aware  of  that.   Or  I  mean,  let  me  say  this/  tttey  didn't 

13  ^ndw  whether  Paula  Casey  was  aware  of  it,  whether  she  had  done 

14  iV.  \so  I  mentioned  it  to  Paula  Casey.   Ana  she  /sent  a  letter. 

15  \  Q\   Okay.   How  did  it  come  to  yotfr  conscio^isness  that 

16  you     SnpU^    mention     this     to     her?         if     maan     trmr     1->ir.i.r»  -Uwyt-h<ng 

17  that  prompted  — 

18  A    It  was  either  Carver  or  Arterberry  mentioned  it  to 

19  me.   It  might  have  been  Jerry  McDowell.   Somebody  did. 

20  Q    Okay.   Can  you  tell  from  looking  at  Mr.  Arterberry 's 

21  notes  whether  this  is  something  that  he's^tating  you're  going 

22  Ito  do  as  opposed  to  something  he's  going  tp\do? 

23  V    A    Yeah. 

24  Q    Okay.   I'm  going  to  show  you  two  pag^s  of  notes, 

25  004339  and  004340.   Ask  you  to  just  look  at  tho^  for  a 
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second.   And  my  first  question  will  be  if  you  can  identify  the 
author. 


opy  might 
that  towards  the  top  on 
ve,  it  appears  that 


A    Right. 

Q    --  '93. 

A    Yes. 

Q    And  just  —  just  if  you  wou: 
couloyread  the  notes  you  made  underneath 
arrdws  "^t  each  end.   And  I  recognj 
have  b^iv" marked  as  redacted,  and  Lthnn  it  iipptv 
of  004339  the  copy  has  been  cut  off. 

A    Okay.   All  right.   "Meeting  Tuesday,  nine,  FBI 
office."   Next  notation,  "4:35,"  it  would  indicate  to  me  this 
is  4:30  in  the  afternoon.   "C  F,"  meaning  call  from,  Kendall, 

Eidacted.   Intends  to  cover,  understaivds  scope  of  subpoena 
i,  and  then  it's  redacted.   Can't  produce  this  week, 
has  to  review  all  files. 
Next  notation  is  three,  quote,  "miracle" , ^lose  quote, 
boxes.   Then  there's  a  redaction.   Next  is,  but  Will  turn  over 


41-378  97-  19 
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otes  cover 
.  Clinton; 


everything.   Next,  expects  will  be  close  to  1/18  return  date, 
dash,  but  wiJrJTTiave  better  handle~~by  early  next  week.   And 
then  -- 

^Q  Then  there's  some  cortion  that's\;ut  off.   The 

s^^ond  page, 

A/   Second  page,  R-E-Q,  it's  eithe£\reque^ts  or  requires 
subpoTenas  because  of  fear  of  leaks.   Represe<its  r\ewspaper 
reporters,,  wants  to  maintain  contac 

Q    Okay.   And  the  general  tc 
concern  the  subpoena  for  documents 
that  fair  to  say? 

A    Yes. 

Q    Okay.   To  your  knowledge 
i\  the  use  of  any  documents  obtains 
or  JvlmNHamilton  that  were  placed 
more  restrictive  than  the  DepartmJpnr  would  ot 
you  understand  that  question. 

A    I  think  I  know  what  you're  trying  to  ask.   And  the 
answer  is,  no. 

Q    Okay.   Showing  you  now  a  single  page,  it's  an  E-mail 
.apparently,  and  it's  marked  FBI  0002185.  r>rt's  from  Thomas 
\Kubic,  K-U-B-I-C,  to  Verinder,  or  Verinder^\V-E-R-I-N-D-E-R, 
sars  a  date  of  Saturday,  January  8th,  1994,  ^t  2:13  p.m. 


What  I'd  ask  you,  Mr.  Mackay,  to  look  specifically  at  what's 
marked  as  number  five  on  a  list  of  different  subjects. 
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A     Yes. 

Q     Ok^y^   Just  give  me  one 

A  /  Sure. 

Topic  number_£iJtfi_says ,  "DOJ  Mack^, "  and  they 
miyspelled  v<5ur  name,  "...  anticipat&s^equestXng  and 

itainiprg  an  additional  two  DOJ  attorneysNio  assist  at  Little 
tock./  And  my  questions  are  going  to  be  hopefully  very  brief 
and/specific. 

Is  that  representation  an  accurate  reflection lof 
statements  that  you  had  made  or  thought  you  had  lexgressed  -- 
A    Yes. 

Q    —  at  about  that  time? 
A     Yes. 

Okay.   Was  your  thinking  that  yo^i^ needed  persons, 
two  >ior\  persons  from  fraud,  two  fronu-tJublic  inte^ity,  one 
from  b6<^  or  did  you  have  thoughtis  liko  lihaL  ui  wAs  it  just 
we  need  two  bodies? 

A    It  was  more  specific  than  we  need  two  bodies.   I 
would  --  I  have  to  say,  in  all  fairness,  that  at  that  time  I 
was  thinking  of  Fraud  Section  attorneys.   Public  Integrity 
lever  entered  my  mind. 

Q    Okay.   At  this  point,  January  8th,\did  you  still 
h'lBive  that  February  trial  date  for  the  Hale  inaVter? 

A    I  don't  remember.   I  think,  yeah,  at  ^hat  time  we 
still  had  the  February  trial  date,  I'm  pretty  suae.   It  later 
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on   got   kicked, 

Q  fityi^Y  kicked,    you  mearr~-fciiat    it   was    adjourned? 

A/    Put   over,    yes.      My  Midwest   sl^nq,    I'm  sorry. 

^Q  That's   Qui_te   all   right,    we   just  w^t   to   make   sure 

it  peoplex«?ho  may  not   be   from  the"aj;ea 

A/     Right, 

/Q    --  and  who  may  read  this  at  some  ppint  \understand 
it./  And  were  they  —  were  the  two  persons  whA  yoi^  were 
th/lnking  of  requesting,  were  they  going  to  helj:^  yc 
specifically  with  the  trial  or  was  it  the  overatll 
ir^vestigation? 

A    What  --  what  I  was  hoping  for  was  on;6  f^r  each. 

Q    Okay . 

Okay.   I  mean,  you  know,  in  a  per^fect  Ar/orld, 

Q\   Fair  enough.   This  is  the  ^-^his  is  tVe  last 
documeht/^I ' m  going  to  ask  you  about-, — Thio  io  a  dobument,  a 
memorandum  from  Dana  Gillis,  G-I-L-L-I-S,  an  FBI  agent,  to 
ADIC,  WMFO.   I  interpret  that  to  be  assistant  director  in 
charge,  Washington  metropolitan  field  office  of  the  FBI.   And 
it  bears  a  Bates  stamp  nuniber,  FBI  00002662.   And  I'd  refer 
^your  attention  specifically  to  the  third  ^ragraph. 

A    Okay . 

Q    Okay.   In  that  third  paragraph,  Jfiadkay,  it  reads, 
referring  to  you,  advised  he  will  not  be  attending  the 
production  session,  which  refers  to  the  turning ^ver  the 


2273 


60 


documents  by  Mr.  Kendall,  pursuant  to  the  subpoena,  based  on 
decision  of 

A  /  Right.  \ 

Can  you  just  tell  me,  if  you  know\  who  would  be 
en;Compassed,^By  DOJ  in  that  sentence?^-^      \ 

Yeah.   I  had  discussed  this  wit*  Allen,  Carver,  or 
/actu^ly  Allen  had  discussed  it  with  me  I  gu«ss  i^  probably  a 

ier  way.  to  put  it.   Because  earlier  on,  it  yas  \contemplated 
th^t  I  would  accompany  the  agents  picking  up  documents  at 

sindall's  office.   And  the  purpose  of  my  doing  that  was  to 
:l|arify  with  David  Kendall  some  of  the  —  I  guess  pome 

sstions  that  had  arisen  concerning  the  compl^tei^ess  of  the 
production,  okay.   And  the  date  here  is  1/13. 

\I  think  it  --  by  this  point  in  time,  :6rhere  ^ad  been  a 
det^^nni-^iation  by  the  Attorney  GeneraJ,,,-^at  a  spe^al 

prosecUtot  was  going  to  be  appointfid-i And  go  obvi-busly  before 

Dana  Gillis  wrote  this  memo  on  the  13th,  we  had  talked  and  I 
had  told  him  that  I  had  basically  been  instructed  --  once 
again,  I  want  to  say  it  was  Allen  Carver;  it  might  have  been 
Allen  Carver  and  Jerry  hJcDowell  —  that  I  shouldn't  —  you 
^know,  that  I  would  not  be  attending  the  mating.   I  can't 
remember  why  they  decided  that,  though. 
Q    Okay. 

A    I  just  --  you  know,  there  was  a  reasim  for  it.   At 
the  time  it  made  sense.   But  I  just  can't  think  what  it  was 
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next  sentence. 


3y  evidence  acquisitic 


questions  are  to  be  asked 


ifas    that 


^omethi^ig  that  you   instructed   is    it, 
Yeah,    yeah,    Dana,    yeah.      G 


Lllii 


ck  up  the 


tpo,  nice 
doing  was  basically  relaying  to  Dana 
Gillis  what  I  had  been  told  by  —  once  again,  l\  waht  to  say 
Cajrver.   In  other  words,  two  things:   Mackay,  you'ire  not  going 
to  go;  and  tell  the  agents  when  they  go,  just  tp  P| 
ydocfuments  and  not  ask  questions. 

Q    Okay.   And  just  to  be  clear,  you  wei'e  g/lving 
irt^tfvctions  regarding  questions  on  the  to^c  of/  — 
A\   Completeness  of  production^ 

Q\/>Okay.   Just  give  me  onel.socond,  pleaae; — 'Just  a  very 
brief  area. 

A    Sure. 

Q    Ms.  Lewis  from  the  RTC,  did  anyone  to  whom  you  were 
reporting  in  Justice  ever  speak  to  you  regarding  the  issue 
_,whether  you  should  discuss  her  referrals  *(i^th  her? 
A    No. 
Q    Did  --  when  you  went  to  Kansas  Cijty\towards  the  end 


of  November  in  1993,  were  you  aware  at  that  time  that 

Ms.  Lewis  had  been  relieved  by  the  RTC  of  responsibility  for 
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chard 


s  office,  I 


the  investigation? 

A    I  >>«sinformed  of  that 
lorio 

Okay. 
A    Before  I  arrived  i 
/as  not/aware  of  that. 

Did  --  did  Mr.  lor 
conynunicate  with  him  if  you 

A    Oh,  I'm  sure  he  did. 
Q    Okay. 

A    I  think  what  he  actu 
that  we  would  --  there  was 
^ar^n,  who  was  one  of  their 
:d^  he'd  be  our  point  of 
nevd^  s«id  anything  to  lead 
him  if\J  Ranted  to. 

Mr.  Clark.   Okay.   I  have  nothing  further.   Thanks  very 
much. 

The  Witness .   Thank  you . 
Ms.  Garcia .   Can  we  go  off  the  record? 
[Discussion  had  off  the  record.] 
[Whereupon,  at  12:30  p.m.,  the  commit* 
^convene  this  same  day. ] 


was  recessed,  to 
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RPTS  WATT 
DCMN  KRISTOF^ 

[AFTERI;I0(5n  session  -  12:55  p.m. 
EXAMINATION 
Mackay,  my  name's  I 
irofes&i'onal  staff  member  and  jus 
comitlg  here  today.   I  just  wantec 
5rd,  you  are  currently  not  -- 
jartment  as  a  career  civil  ser'v 
A    Yes. 

Q    Is  that  correct? 
A    That's  correct. 
Q    You  indicated  that  you' 
\tenure  with  the  Justice  Department 
Atlanta  and  I  believe  the 
indic^^CT,  in  discussing  those  two. 
them  up  after  the  indictment  and  hadn't  conducted  the 
pre-indlctment  investigation. 
A    Yes. 

Q    In  other  cases  that  haven't  gone  to  trial,  have  you 
^conducted  pre-indictment  investigations? 

A    I'm  working  on  one  as  we  speak,  l^i\d  actually  I  have 
ried  three  cases.   But  maybe  I  mi sunders tdodv   The  time  frame 


was,  before  I  was  assigned  to  Madison  I  only  had  two.   Since 
that,  I've  tried  another  case  in  New  Orleans,  wnStch  is  a  bank 
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1  fraud  case,  and  I  was  involved  in  that  case,  believe  it  or 

2  not,  before  J:^!^  indictment . 

3  Q  y^   Okay.   Prior  to  --  first  of  a"lsl,  let  me  clarify.   In 

4  the  >(adison  case,  did  you  conduct  pre-indict^ment 

5  pre-indictn 

6  /a 
1          I  /q  Was  that  the  first  pre-indictment  Ninve^tigation  you 

conaucted  with  the  Department  ot  justice  FrauA  Section? 

;tmqnt 
that. 
Q    Okay,  thank  you.   Do  you  recall  how  nfanj/^  other 
inyestigations? 
A    Three . 

\Q    Okay.   Later  in  your  testimony,  Vou  dl/scussed  the 
facX  tKat  Mr.  Bostwick  and  Mr.  Nixon>*«e  from  tVe  Criminal 
Sectidn  (^  the  Fraud  Section. 
A    Yes. 

Q    And  there  was  no  member  in  your  —  in  the  initial 
trial  team  from  the  Public  Integrity  Section? 
A    That's  right. 

Q    In  your  own  opinion,  do  you  believe  that  someone 
\from  the  Public  Integrity  Section  should  hJ^\e  been  included  in 
le  first  —  in  the  initial  trial  team? 


A    I  —  I  don't  think  it  was  necessary 
Q    Why  not? 
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A  Well,    the    focus   of    the   allegations    in   the   referrals 

were  bank   fr^atT^iaolations .      Ther^-*<as   no   suggestion,    that    I 
was   awa^re  of,    that   a   public   official   ha^s^orruptly  used  his   or 
her  public  office   for  personalgain.  \ 

You   knpwT'Tliiean   it's  my  ui^d^^^^^nding  ab.  least   that,    you 
/now,    t>fe   Public   Integrity  Section  woulcT^omeNinvolved   if 
/ther^^were   suggestions   that  you  had  a  public\of f iV:ial 
cony^itting. acts   in  office  which  were  corrupt  dr  alleged  to  be 

corrupt.  \ 

I  mean  there  wasn't  any  real  allegation  thit  ,my  public 
official  was  using  —  misusing  or  abusing  the  pJiblkc  office  in 
th^  context  of  these  allegations.  /   / 

Q    The  allegation  that  pertained  to  Pr^sidfent  Clinton's 
cWkign  fund,  I  believe  it  was  his  gubern^^oriai  campaign 
fun\o\l985,  was  that  an  allegation>h^  involv^  bank 
fraud  V  >r  was  it  something  that  ^hB_Pubi4^-ifttegi:ity  Section 
would  have  jurisdiction  over? 

A    As  I  recall  reading  the  referrals,  it  was  all  in  the 
context  of  bank  fraud  violations  and  that  bank  funds  were 
being  improperly  diverted  to  political  --  to  political 

^campaigns . 

Q    Okay.   Later  in  your  testimony  y^vk  also  discussed  a 
leting  that  you  had  with  members  of  the  R^  ICansas  City 
office  staff.   Mr.  lorio  was  -  attended  that  Meeting,  and  you 
discussed  a  conversation  that  occurred  between  t\e  both  of 
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you.   You  indicated  that  you  had  told  Mr.  lorio  that  the 
be  upset  if^tAe  inves 
that  -- 


of  Madison 


have 


ust  -- 

11  try 


were  at  that  time 
handling  of  the  S- 
mply  indicated  to  Mr.  lorio  that  I 
ing  that  the  determinat 
Little  Rock  to  not  pursu 

September  1992  referra 

ficials  in  the  Crimina 

Justice.   That  was 

terminology  that  thfe¥_i>iau 


went  away,  referring  again  to  the  September  1992  referral. 

Q    Thanks  for  clarifying  that.   Let  me  also  clarify 
where  you  learned  that  information  from.   Was  that  from 
Ms.  Casey,  as  you  indicated  -- 

A    Yes. 

Q    —  earlier  today,  or  from  what  h^^  been  referred  to 
other  witnesses  before  as  a  yellow  sticker?  Was  there  a 


yellow  sticker  on  the  criminal  referral  of  1992? 

A    I  learned  that  from  Ms.  Casey.   There  yas  no  yellow 
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sticker  anywhere,  okay.   And  I  don't  know  why  or  how  Richard 
lorio  came  uB^'with  that.   The  onX5~^4ihing  I  can  guess  at  -- 
and  thi*'  is  strictly  a  guess  on  my  partNr-  that  when  I  made 
the /Comment  to  lorio.  vou  know,  that  this  tiding  had  been 
apf^roved,  jyoti  know,  it  had  been  ble~^s^  at  thX^  highest  levels 
)f  the /Criminal  Division.   He  or  someone  ><ho  may  have  been 
ther;^  at  the  time  jokingly  said,  oh,  yeah,  ^ere\was  a  yellow 
sti'cky  on  the  file,  ha-ha-h 


how  loric 


with  this 
saying  make 


That' 
version  that,  you  know,  there  was  a  yellow  sticjky 
^is  thing  go  away.   I  mean  it  didn't  happen. 

Q    Okay.   Let  me  refer  you  to  a  documer^  y6u  reviewed 
(Tour  earlier  discussion  with  Mr.  Clark.   The  pates  numbers 
a^e  \00482  through  000486. 

Are  we  looking  at  Arterbe^jy^s  notes  h^e? 
Yes,  I  believe  they're  John  Arteibmiy'tf  handwritten 
notes . 

A    Oh,  I'm  looking  at  the  wrong  numbers  on  here,  I'm 

Q    If  you  could  .refer  to  page  2  of  his  notes. 

A    Okay. 

Q    You  discussed  earlier  how  the  se\:i^nd  half  of  the 
)tes  refer  to  what  could  have  been  a  coop^r^ion  agreement 
that  was  being  negotiated  or  discussed  about  wX^thin  the 
Department . 


sorry. 
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No,  this  was  by  Paula  Casey. 


Uhihk  if  you 
hajb  there  is  a 


have 


The  Witness  .•  That's  right. 

EXAMINATION  BY  MS.  GARCIA: 
Q    Okay. 

A    See,  we're  not  talking  --  maybe  I  misled  you.   We're 
^not  talking  here  about  anything  that  necessarily  had  been  in 
written  form  in  the  past.   What  I'm  talking ^bout  here  is 
jsentially  a  universe,  a  combination,  if  youXwill. 


I'm  saying  to  Paula  Casey,  Paula,  would  you  memorialize 
for  me  what  your  recollection  is  and  what  your  understanding 
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is  as  to  discussions  you've  had  or  other  members  of  your  staff 
have  had  wi^ir^andy  Coleman,  who  rs-^avid  Hale's  lawyer.   And 
ms .  N. 

ggestingto  you  is  that\JLf  you  were  --  for 

access  to  all  o'f-^he  documents  in  Paula 
may  not  find  any  document,  any  letter,  any 
that  office  and  Randy\  Coleman 
tance,  reference  to  item  niijnbex  6  that 
included. 

told  this  and  I  said  to  Paula,!  I  said, 

or  me.      And  that's  what   this/  re/fers   to. 

you  were  communicating  th^s  ^o  John 

Right. 

--  and  the  Department,  jus^^^o  notify  Xim  of  the 

s  that  occurred? 
A    Exactly. 

Q    Thanks.   Number  5  on  the  list  is  Hale.   I  believe  it 
says  Hale  cuts  restrict  -- 
A    Well,  I  mean  ; — 
Q    Hale  -- 

A    It's  a  little  difficult  to  read  the  writing,  but  I 
low  what  --  I  do  know  from  ray  recollection  the  information  I 


was  attempting  to  convey  to  John  Arterberry,  ai\d  that  was  that 
one  of  the  matters  that  was  brought  up  by  Randy  coleman  on 
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1  behalf  of  his  client,  David  Hale,  was  that  if  they  were  able 

2  to  enter  intp-'Sny  kind  of  a  plea  "Sg^ement  or  any  kind  of  a 

3  disposition  of  the  matter,  that  his  clieivt,  David  Hale,  would 

4  be  fvee   to  come  to  a  congressional  committed  and  tell  that 

5  copnittee  of^'£he  Congress  everythin^^-tie  knew. 

6  /    Q  /  Did  Ms.  Casey  indicate  to  you  whether ^r.  Hale  or 

7  /his  J^wyer  had  ever  had  any  prior  communications  yith  Congress 

8  /  regarding  the  SBA  matter? 

9  /   A    I  don't  think  she  did.   I  mean  I'm  awWre  of  the  fact 

10  that  there  were  communications  between  Mr.  Hale  s  lawyer  and 

11  \  members  of  this  committee  or  the  House  Banking  Comfiittee,  but 

12  \I  don't  believe  that  I  learned  that  from  Mrs.  uase/y. 

13  \   \  Q    Okay.   I'm  going  to  take  you  a  little  bit  out  of 

14  orS^ei\here  and  go  back  to  your  meeting  wit^Mr.  ^lorio  and  the 

15  rest\of\the  RTC  staff. 

16  Y6y  ^Indicated  that  Mr.  TnrlnlhnrI  informrrl  irniT'thnt  Jean 

17  Lewis  was  taken  off  the  investigation  of  Madison  Guaranty,  the 

18  RTC's  investigation,  as  you  specified.   Did  he  ever  indicate 

19  to  you  that  if  you  did  need  to  talk  to  Ms.  Lewis,  you  could 

20  contact  her  at  your  convenience? 

21  r-,     A    I  don't  specifically  recall  him^saying  that. 

22  However,  I  certainly  had  the  Impression  than  if  I  felt  it  was 

23  rv^cessary  for  me  or  the  FBI  agents  or  anybodyXworking  on  this 

24  investigation  to  contact  Jean  Lewis,  that  we  would  be  able  to 

25  do  so,  and  I  did  not  anticipate  from  anything  that  Mr.  lorio 
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or  anyone  else  said  at  that  time  that  there  would  be  any 
attempt  by  ^Jiyone  to  prevent  us  f^om  talking  to  Ms.  Lewis. 
Q/^  Did  you  ever  contact  Ms.  Lewi 


No. 


No. 


any  of  your  staff 


--  ever  contact  her? 
A    No. 

Q    In  the  course  of  your  work  on  Madisori  Gularanty, 
beginning  I  believe  in  September  of  '93  through  January  of 
i|94,  did  anyone  in  the  Department  ever  direct  /you/  to 
^estigate  the  matter  differently  or  —  diffe^enp  from 
^ta\idard  procedure! 
No. 

To  the  best  of  your  knowlejig^,  did  any^^ne  in  the 
Departbieni;  communicate  with  --  whb  wore  communiudCe  --  strike 
that. 

To  the  best  of  your  knowledge,  did  anyone  in  the 
Department  who  you  were  communicating  with  have  --  relay  the 
contents  of  your  communications  to  Mr.  Hubbell,  Web  Hubbell? 
A     No.  •       rA 

Q    Did  you  ever  have  any  communicatiq^ns  with  any  member 
the  White  House  staff  regarding  your  --y'tn^  content  of  your 
investigation? 
A    No. 


2285 


1 

2 
3 
4 

5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Ms.  Garcia.   I_bfiJ_Lavfi__that' s  all  the  questions  I  have 
for  right  netfT  Thank  you. 

Hje\    Sore.   I'll  pass  for  now.   Do  ybu  have  anything  else? 

BY  MR.  CLAW 

up.   I  think 
matters  in 
Hampshire,  just  so  the  re^ord'^  clear,  can 


And  not  guilty  on  what  Ijthraught  were  bh^e  throwaway 
:counCs^  okay. 

Q    Okay.   Just  so  the  record's  clear,  by  rule  29,  you 
mean  that  the  judge  had  made  a  determination  at  the  conclusion 
of  the  Government's  case  that  there  wasn't  a  prima  facie  case 
established  against  that  defendant,  correct? 

A    Right,  exactly. 

Q    So  didn't  go  to  the  jury? 

A    Right,  correct. 

Q    And  then  with  regard  to  the  New  Hamp^ire  case? 

A    New  Hampshire  case,  all  of  the  defendants  were  found 
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1  guilty.   One  of  them  was  found  guilty  on  the  conspiracy  and 

2  some  of  the^^substantive  counts.   Tftieoury  was  not  able  to 

3  arrive /«  a  verdict  as  to  the  other  substiantive  counts  against 

4  one  ,6f   the  defendants- The -Other  two  defendants  were  found 

5  gudlty  on  ,*il  of  the  counts.   We  eled^d  to  not  pursue  a 

6  petriaJ/^of  the  remaining  undisposed  county  aqaii^st  the  one 

7  /deferulant. 

8  /    /  Q    And  Just  so  that  there's  no  questioriv  that's  a 

9  defcision  that  is  not  unusual  for  a  prosecutor  ^o   m^ke  in 

10  sl^milar  circumstances,  is  it? 

11  \   1   A    Yes. 

12  \   \   Q    Okay.   The  second  thing,  just  very  b^ 

13  fevet  have  any  conversations  with  Mr.  Coleman 

14  law^/  during  that  period  during  which  yj 

15  for  N:he\case  concerning  a  possible 
16 

17  A    Yes. 

18  Q    One  or  more  than  one,  do  you  think? 

19  A    More  than  one.   Are  you  asking  me  on  more  than  --  if 

20  I  had  discussions  with  Coleman  on  more  than  one  occasion? 

21  n  Q    Yes. 

22  \  A    Yes,  the  answer  is  yes. 

23  V^   Q    Okay,  fine.   Did  you  fomn  an  opi;liai}  of  his  ability 

24  to  represent  his  client? 

25  A    Yes. 
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Q    In  your  opinion,  was  Mr.  Coleman  someone  who  had  had 
amoujitr  of  experience  in  representing  persons  with 
culpabj 

Mr.  £ni<»inan  to  De  a  ^erv  Competent 
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U.  S.  Department  of  Justice 

Criminal  Division 


Wai/linffon,  DC.    20530 

November  7,  19  95 


Tom  Clark 
Senior  Counsel 

Investigations  and  Oversight 
Committee  on  Banking  and 

Financial  Services 
U.S.  House  of  Representatives 
Washington,  D.C.    20515-6050 

Dear  Mr.  Clark: 

The  following  errata  are  noted  in  the  transcript  of  my 
deposition  of  Wednesday,  September  20,  1995: 

1.  P.  2,  line  12:  delete  "For  Mr.  Mackay"  and  replace  with  "On 

behalf  of  the  Department  of  Justice" 

2.  P.  9,  line  12:  delete  "and"  between  "State  of  Illinois"  and 

"the  Illinois  Supreme  Court"  and  replace 
with  "in" 

3.  P.  11,  line  18:  delete  "casings"  and  replace  with  "cases" 

4.  P.  12,  line  4:  delete  the  comma  between  "letter"  and  "fellow" 

and  insert  "to  a" 

5.  P.  39,  line  7:  delete  "reporting"  and  replace  with  "reported" 

6.  P.  39,  line  7:  delete  "Keating"  and  replace  with  "Keeney" 

7.  P.  62,  line  12:  delete  "Sharon"  and  replace  with  "Caron" 

Sincerely, 


HftUoiJ^  k- 


Donald  B.  Mackay 

Deputy  Chief,  Fraud  Section 


Joe  Reilly 
Robert  Giuffra 
Lance  Cole 
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Casey's  office  also  is  probing  Capital  Management  Services,  a  Small  Business 
Administration-backed  investment  fund  that  provided  a  $  300,000  loan  in  April 
1986  to  Susan  McDougal,  a  former  business  partner  of  Clinton  and  the  wife  of 
Madison's  owner,  James  McDougal.  Part  of  the  loan  was  used  by  Whitewater 
Development  Corp.,  the  firm  half -owned  by  the  Clintons,  to  buy  a  tract  of  rural 
land  near  Little  Rock.  White  House  officials  have  said  the  Clintons  had  no 
knowledge  of  the  purchase,  which  was  made  by  the  McDougals. 

David  Hale,  a  retired  municipal  judge  who  has  been  indicted  on  fraud  charges, 
has  publicly  alleged  that  he  was  pressured  by  Clinton  to  make  the  loans  as  a 
means  of  shoring  up  Madison's  books  --a  claim  that  has  been  flatly  denied  by 
the  White  House. 

The  Arkansas  probes  have  been  repeatedly  played  down  by  White  House  and 
Justice  Department  officials,  and  last  week  press  secretary  Dee  Dee  Myers 
dismissed  Hale's  allegations  as  stories  concocted  to  "save  his  butt." 

Casey's  recusal  is  the  latest  sign  that  the  investigations  are  being  taken 
more  seriously.  Late  last  week.  Associate  Attorney  General  Webster  L.  Hubbell,  a 
former  partner  of  Hillary  Clinton  in  the  Rose  law  firm  in  Little  Rock,  sent  a 
memo  to  Attorney  General  Janet  Reno  and  Heymann  stating  he  was  also  recusing 
himself  and  his  entire  staff  from  the  matter.  The  Rose  firm  had  previously 
represented  Madison,  and  Hubbell  later  represented  the  RTC  in  a  lawsuit  against 
Madison's  accountants. 

Hubbell  is  the  No.  3  official  in  the  Justice  Department;  his  responsibilities 
include  overseeing  civil  matters  relating  to  the  savings  and  loan  industry. 
Department  officials  said  Hubbell  would  have  had  no  direct  oversight  over  the 
Little  Rock  criminal  probes  anyway. 

Randy  Coleman,  Hale's  lawyer,  who  had  initially  sought  appointment  of  an 
independent  counsel  last  September  in  the  days  preceding  Hale's  indictment,  said 
yesterday  that  Casey's  recusal  was  "kind  of  a  step  in  the  right  direction" 
although  a  "little  less"  than  what  he  requested. 

"David  Hale  always  said  he  wanted  the  playing  field  to  be  a  little  more 
level,"  said  Coleman.  "You  would  hope  this  means  an  objective  investigation." 

Casey,  a  former  legislative  aide  to  Sen.  Dale  Bumpers  (D-Ark.),  in  September 
turned  down  Coleman's  request  that  Hale  be  granted  immunity  in  exchange  for 
information  about  Clinton  and  other  political  figures  in  the  state  who  had 
gotten  loans  from  Capital  Management,  including  Tucker. 

After  consulting  with  high-level  department  officials,  Casey  said  she  saw  no 
reason  to  step  aside  and  that  Hale's  allegations  lacked  "specifics." 

That  came  one  month  after  Coleman  had  contacted  the  White  House  about  Hale's 
allegations,  calling  associate  counsel  William  Kennedy  in  mid-August.  "I  told 
him  we  have  clients  with  mutual  problems  developing  in  a  federal  investigation 
down  here,"  Coleman  said  yesterday. 

A  few  days  later,  Coleman  said,  Kennedy  called  back  and  asked  him  if  it  would 
be  alleged  there  were  any  "face  to  face"  meetings  between  Clinton  and  Hale  --  a 
question  that  Coleman  said  he  answered  in  the  affirmative.  But  Coleman  said 
Kennedy  did  not  accept  his  offer  to  meet  with  him  in  Washington  to  discuss  the 
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Coleman  said  he  was  not  asking  Kennedy  to  intervene  in  the  case.  White  House 
senior  aide  Bruce  Lindsey  said  that  Kennedy,  a  former  partner  of  Hillary  Clinton 
and  Hubbell  in  the  Rose  law  firm,  discussed  Coleman's  statements  with  White 
House  counsel  Bernard  Nussbaum,  but  neither  took  any  action  or  alerted  anyone 
else  in  the  White  House.  "Both  he  and  Bernie  didn't  do  anything  with  the 
information  because  they  didn't  take  it  seriously,"  said  Lindsey. 

LANGUAGE:  ENGLISH 
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L'.S.  Oepartment  of  Jusuce 
Office  of  ihc  Independent  Counsel 


Llctl 


Randy / 

Skokos  ( 

Suite  3200 

425 /West  Capital 

Little  Rock,  Arkansas  72201-3439 


Dear  Mz.  Coleaan 


On  the  understandings  specified  below,  the  Office   of 
the  Itide^endent  Counsel  ("this  Office")  will  accept  a  guilty  plea 
from  David  L.  Hale  to  a  criminal  information  charginq/hin  with 
violati\?ns\of  (1)  Title  18,  United  States  Code,  Secsrion  2721,    and 
(2)  Titl\  ik  United  States  Code,  Sections  1341^«n'd  2.   TheSe 
charges  each  scarry  &  jnaxinuin  sentence  of  f  iye-'^ars'        ^ 
imprisomnents.  a>  naxinuia  term  of  three  y»»'^«*  fiy^pa-nr^m,'  ■|■n^nm^o^ 
a  Baxiaun  fine  of  the  greatest  of  $250,000,  twice  the  gross  gain, 
or  twice  the  gross  loss,  and  a  mandatory  SlOO  special  assessnent. 
The  total  naxinua  sentence  of  incarceration  on  both  counts  is  10 


yea: 


laprisonaent. 


Lththe  under 


^f  David  L.  Hale  fully  cosplies  with  ^the  luiderstandings 
specif ied  i-n  this  Agreaaent,  he  will  not  be  furthe^Npros^t^uted 
for  jany  crin^«  related  to  his  participation  in  the  conducts  of  t^e 
affairs  ofl^Sapi<al  Managenent  Services,  Inc.,  Diversified  \ 
Capiltal,  IncN^ and  Madison  Guaranty  Savings  and  Loan,  and  ar 
other  crises,  ra  the  extent  David  L.  Hale  has  disclosed!  such^ 
criminal  activity\to^his  Office  as  of  the  date  of  this) 
Agreement. I 

!      The  xinderstanding^^are  that  David  L.  Hale  shall 
truthfully!  disclose  all  inforaiation  with  respect  to  the 
activities;  of  himself  and  crthers^oxicerning  all  ma-tters  about 
which  this;  Office  inquires  o^xhim,  «hal-l— cooperate  fully  wi;£h 
this  Office,  the  Federal  BureaiKof  Investigation  and  any  other 
law  enforcement  agency  so  designated  by  this  Office,  shaJrl  attend 
all  meetings  at  which  his  presence  i"s-^equested  with^«spect  to 
the -»atters\about  which  this  Office  inquTres-oi— hinn',  and  further, 
shall  ^ruthfiHJy  testify  before  the  grand  jury  and/or  at  any 
trial  or  otKferCffourt  proceeding  with  respect  to  any  matters  about 
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which  this   Office  may  request  his  testinony.      Any   assistance 
David  L.    Hale   nay   provide   to    federal    criminal    investigators    shall 
be  pursuant  to  the   5p>ecific   instructions   and   control   of   this 
Office  and   those   invegii^jrCors^      THt5~-obl45ation   of  truthful 
disclosure   includas''^  obligation  upon  Davi'^~~4..    Hale  to  provide 
to  this  Offic^-f^pon   request,    any  document,    recbi:d  or  other 
tangible  ev^^dence   relating  to  matters   about  which  this 
any  designated  law  •nforcament  agency  inquires  of  hii 


Office  or 


It  is-^-^rther  understood  that  the  sentence  to 
imposed  upoiy^vid  L.  Hale  is  within  the  sole  discretion  of  the 
sentencing /judge .   This  Office  cannot  and  does  not  skke  an^X 
.promise  oX'^ representation  as  to  what  sentence  David  LXHale\will 
-xeeeive./  However,  this  Office  will  inform  the  sentencing  judge 
and  the/probation  Department  of  (1)  this  Agreement;  (2)  the  \ 
nature/and  extent  of  David  L.  Hale's  activities  with  respectlto 
this  case;  (3)  the  nature  and  extent  of  any  and  all  other\,   | 
activities  of  David  L.  Hale  which  this  Office  deems  relevant  jto 
sentencing;  and  (4)  the  full  nature  and  extent  of  David  Li  Hale's 
cooperation  with  this  Office  and  the  data  when  such  coopefatjion 
cocmer^ced.   In  so  doing,  this  Office  will  use  any  and  all/   / 
information  it  deems  relevant,  including  information  and/   / 
sta\tements  provided  by  David  L.  Hale  both  prior  to  and  subsequent 
to  the  Signing  of  this  Agreement.   In  addition,  (^  it  is   / 
dete'innined  by  this  Office  that  David  L.  Hale  has  provided  / 
substantial  assistance  in  an  investigation  or  prosecution, /and  (If . 
David  X.  Hale  has  otherwise  complied  with  the  te^rrts  of  this 
Agreement,  'this  Office  will  file  a  motion,  ^^jii^uant  to  Sect'ion 
SKI  ■  1  of  the^entencing  Guidelines,  advisimg  the  sentencing  jiudse 
ST   all  relexan^  facts  pertaining  to  that  deLeTmmation  and' 
requesting  the  Court  to  sentence  David  L.  Hale  in  light  of  the 
factors  set  forth  in  Section  5K1 . 1(a) (l)-(5) . 


It  is  understood  that,  even  if  such~'»~~»Qtion  is  filed, 
the| sentence  to  be  imposed  on  David  L.  Hale  ^*mains~A»ithin  the 
sole  discretion  of  the  sentencing  judge.   Furthe^'Tsore/^^ihis 
Office  retains  the  right  to  present  to  the  sentencing  juctge  and 
Probation  De'^rtnent,  either  orally  or  in  writing,  any  andXall 
facts  and  aTguments  relevant  to  sentencing.   It  is  further  \ 
understood!  that  \bis  Agreement  in  no  way  affects  or  limits  this 
Office's  right  xo  respond  to  and  take  positions  on  post-     \ 
sentencingi  motions^  otxrequests  for  information  which  relate  to 
reduction  or  modification  of  sentence.  /       I 


I       It  is  further^understood  that  David  L.  Hale'  must  at  all 
times  give:  complete,  truthful  ,^"*;Td  accurate  information  and  / 
testinony  and  must  not  commi.t  anyf^icj^^ercrimes-^hatsoever/ 
Should  David  L.  Hale  commit  any  further  crimes  or  should  i£  be 
determined!  that  he  has  given  false,  Incomplete,  or  misleading 
testimony  or  information,  or  shoul^d-^^e  otherwise  violate  any 

"  ivid  L>-Hale  shall  thereafter 


provisions \of  this  Agreement,  Da> 


be 
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subject  to  prosecution  for  any  federal  crininal  violation  of 
which  this  office  has  )cnowledge,  including,  but  not  limited  to, 
perjury  and  obstruction  of  justice.   Any  such  prosecutions  nay  be 
prenised  upon  any  InforaasXoiv-a^^d—s-t  at  events  provided  by  David  L. 
Hale  both  prior  to  ajjtf-'subsequent  to  the~6lgnlng  of  this 
agreement.   Morepver,  any  such  prosecutions  th^t^^re  not  time- 
barred  by  the^/^pli cable  statute  of  limitations  onxthe  date  of 
the  signing^.of  this  Agreement  nay  be  connenced  agains^t  David  L. 
Hale  in  accordance  with  this  Agreenent^^notwithstandinti  the 
expiration  of  the  stajtuts'''oT  limitations~~t>etsieen  the  siting  of 
this  Acreement  ani'-Che  conoencement  of  any  suclr-^osecutio^ns.   It 
is  the/intent  o^this  Agreement  to  waive  any  and  alsl  defenses 
based/on  the/statute  of  limitations  with  respect  to  ^Kiy    \ 
prose'cutions  which  are  not  time-barred  on  the  date  thik  Agreement 
is  signed/  \ 


/  Furtharaore,  it  is  agreed  that  in  the  event  that  it\is 
det'ermined  that  David  L.  Hale  has  violated  any  provision  of  this 
Agreement,  (i)  all  statements  made  by  David  L.  Hale  to  this    | 
Office  'or  other  designated  law  enforcement  agents,  or  any  other 
testimony  given  by  David  L.  Hale  before  a  grand  jury  or  other  | 
tribunail ,  whether  prior  to  or  subsequent  to  this  Agreenenti  or 
any\lea'ds  from  such  statements  or  testimony,  shall  be  adnissible' 
in  evidence  in  any  and  all  criminal  proceedings  hereafter/brought 
against  David  L.  Hale  and  (ii)  David  L.  Hale  shall  assertf  no/ 
claiaX under  the  United  States  Constitution,  any  statute/  Rule 
11(e)(6)  of  the  Federal  Rules  of  Criminal  Procedure, ^RUle  410  of 
the  Federa\ Rules  of  Evidence,  or  any  other  federat/tule,  that 
statement  made  by  hin  prior  to  or  subsequent  to-^.is  Agreement, 
or  any  leads  \herefrom,  should  be  suppressejd-r'^It  is  the  inteht 
of  this  Agreen^t  to  waive  any  and  all  ri'jhts  in  *h*  fnrnj-iin'^ 
respects. 


It  is  further  understood  that  this  Office  agrees  to 
take,-steps  that  the  Office  determines  to  be  appropriate  to  assist 
David  !>..  Hale  in  maintaining  his  privacy  inteiLests>\^ 
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♦  With  respect  to  this  aatter,  this  Agreement  supersedes 
all  prior,  if  any,  understandings,  promises  and/or  conditions 
between  this  Office  and  David  L.  Hale.   No  additional  procises, 
agreements,  and  conditions_Jinvp-h«pn  _gntered  into  other  than 
those  set  forth  in^JwrS^letter  and  none~~Vi-lJ^  be  entered  into 
UT^less  in  writirig-''and  signed  by  all  parties. 


ROBERT  B.  FI^KE; 
IndependentCcoun 

RUSTY  faCRDIN 
Associate  Counsel 


^ 


DEHtS  J.  AJCINEWEY 
Associate  Counsel 
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DEPOSITION  OF  RICHARD  M.  PENCE,  JR. 
IN  RE:  S.  RES.  120 


WEDNESDAY,  OCTOBER  18,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  RICHARD  M.  PENCE,  JR.,  called  for  ex- 
amination pursuant  to  notice  of  deposition,  at  10:15  a.m.  in  Room 
534  of  the  Dirksen  Senate  Office  Building,  before  BRENDA  M. 
SMONSKEY,  a  Notary  Public  within  and  for  the  District  of  Colum- 
bia, when  were  present: 


LOUIS  J.  GICALE,  Esq. 

Majority  Deputy  Special  Counsel 

GLENN  F.  IVEY,  Esq. 

Minority  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

PAUL  J.  FISHMAN,  Esq. 

U.S.  Department  of  Justice 

Tenth  Street  &  Constitution  Avenue,  NW 

Room  4114 

Washington,  DC  20530 

On  behalf  of  the  Deponent. 
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1  PROCEEDINGS 

2  Whereupon, 

3  RICHARD  M.  PENCE 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  GICALE: 

8  Q      Could  you  please  state  your  name  for  the 

9  record. 

10  A      Richard  Martin  Pence,  Jr. 

11 

12 

13  Q      And  your  present  business  address? 

14  A      United  States  Attorney's  Office,  Post 

15  Office  Box  1229,  Little  Rock,  Arkansas  72203. 

16  Q      And  your  present  position  in  the  U.S. 

17  Attorney's  Office  in  Little  Rock? 

18  A      I'm  the  civil  chief 

19  Q      How  long  have  you  been  the  civil  chief  in 

20  that  office? 

21  A      I  have  been  the  civil  chief  since 

22  approximately  1981.    I  went  to  work  in  the  U.S. 

1  Attorney's  Office  in  March  of  1970.    I  have  been 

2  there  ever  since. 

3  Q      Initially  as  an  assistant  U.S.  Attorney? 

4  A      Yes,  sir. 

5  Q      In  1970? 

6  A      Yes,  March  of  1970. 

7  Q      You  became  chief  of  the  civil  division  in 

8  1981? 

9  A      Yes. 

10  Q      You  have  been  chief  of  the  civil  division 

11  from  1981  to  the  present? 

12  A      Yes. 

1 3  Q      Now,  was  there  a  time  during  that  time 

14  period  when  you  assumed  some  other  duties  as  acting 

15  U.S.  Attorney? 

16  A      Well,  I  was  acting  U.S.  Attorney  for  only 

17  five  months. 

1 8  Q      Which  months  were  those? 

19  A      March  I  of  '93  until  approximately  August 

20  15  of  '93.    I  don't  remember  the  precise  date  in 

21  August,  but  it  was  August. 

22  Q      Other  than  this  position  as  acting  U.S. 
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5 

1  Attorney  during  this  time  period,  have  you  been 

2  acting  U.S.  Attorney  on  any  other  occasions? 

3  A      No.    That  was  the  one  and  only  time. 

4  Q      So,  from  1981  to  the  present,  you  have  been 

5  chief  of  the  civil  division,  with  the  exception  of 

6  this  one  time  period  between  3/1/93  and  8/15/93  when 

7  you  were  acting  U.S.  Attorney? 

8  A      I  was  still  the  civil  chief. 

9  Q      You  held  both  titles? 

10  A      Yes.   But  during  that  little  time  frame,  we 

1 1  didn't  have  really  a  -  I  was  it.   We  didn't  have  a 

12  criminal  chief,  civil  chief.   I  was  it. 

13  Q      This  deposition  is  being  conducted  pursuant 

14  to  Senate  Resolution  120.   The  resolution  establishes 

15  a  special  committee  administered  by  the  Banking 

16  Committee  to  conduct  an  investigation  involving 

17  Whitewater  Development  Corporation,  Madison  Guaranty 

18  Savings  &  Loan  Association,  Capital  Management 

19  Services,  Inc.,  the  Arkansas  Development  Finance 

20  Authority  and  other  related  matters. 

21  Section  l(b)2(c)  of  Senate  Resolution  120 

22  authorizes  investigation  and  public  hearings  into 

6 

1  whether  the  Department  of  Justice  has  improperly 

2  handled  RTC  criminal  referrals  relating  to  Madison 

3  Guaranty  Savings  &  Loan  Association  or  Whitewater 

4  Development  Corporation.   This  will  be  the  focus  of 

5  today's  deposition. 

6  You  were  requested  to  testify  on  October  5, 

7  1995.    This  deposition  is  being  taken  in  advance  of  a 

8  public  hearing  that  may  be  held  later  in  October  or 

9  sometime  in  November  or  possibly  at  some  later 

10  point.   There  is  a  possibility  you  may  testify  at  the 

1 1  hearing. 

12  We  will  be  asking  you  a  series  of 

13  questions.   You  are  testifying  under  oath.   If  you 

14  don't  understand  a  question,  let  us  know  and  we  will 

15  rephrase  it.   The  stenographer  will  prepare  a  record 

16  of  questions  and  answers.   The  deposition  will  be 

17  treated  as  committee  confidential  until  the 

18  commencement  of  the  hearings. 

19  Prior  to  the  hearings,  you  will  receive  a 

20  letter  from  the  committee  telling  you  that  you  may 

21  come  to  the  Senate  to  review  the  transcript  of  your 

22  deposition  and  make  note  of  any  corrections  for 
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1  transcription  on  an  errata  sheet.   If  you  are  called 

2  to  testify  at  a  public  hearing,  you  will  be  permitted 

3  to  have  a  copy  of  a  deposition  transcript  four  days 

4  in  advance  of  your  testimony. 

5  You  may  be  represented  by  counsel. 

6  Objections  to  the  form  of  questions  will  be  noted  for 

7  the  record.   Counsel  may  object  on  grounds  of 

8  privilege  or  relevance.  The  committee  chairman  may 
rule  on  objections  where  the  witness  refuses  to 
answer  a  question. 

Now,  in  August  of  1995,  on  August  25,  1995, 
the  committee  submitted  a  request  to  the  Department 
of  Justice  for  documents.   As  a  result  of  the 
committee's  request,  were  you  requested  to  review 
your  files  for  documents  related  to  this  matter. 

A      I  don't  have  any  files  on  this  matter. 
After  a  U.S.  Attorney  came,  Ms.  Casey,  then  whatever 
files  we  had  became  her  files.   I  don't  have  any 
files  of  my  own. 

Q      So,  you  did  not  have  any  files  in  your 
possession  and  therefore  did  not  turn  any  over  to  the 
department. 

A      I  did  not  have  any  to  turn  over,  no. 

Q  Did  you  speak  to  anyone  other  than 
Mr.  Fishman  this  morning  with  respect  to  the 
substance  of  your  testimony  today. 

A      No.   Mac  Dodson  and  I,  the  other  witness 
also  today  did  travel  together.   Of  course,  we  were 
colleagues,  we  talked  about  what  happened  back  then 
during  the  period  of  time  in  question  but  other  than 
that,  no. 

Q      What  was  the  gist  of  your  conversation  this 
morning. 

A      We  just  kind  of  relived  events,  what 
happened,  who  did  what,  the  highlights  and  so  forth. 

Q      Which  highlights  did  you  talk  about  this 
morning. 

A      Well,  of  course,  when,  the  RTC  referral 
that  you  are  interested  in,  that  came  to  our  office, 
I  had  no  involvement  whatsoever.   So,  he  ~  1  already 
knew  all  this  anyway,  by  the  way,  because  most  of 
this  has  been  in  the  newspapers.  The  referral  came 
in  and  Mr.  Banks,  our  U.S.  Attorney,  recused  and  sent 
it  to  the  Department  of  Justice.   I  knew  that 
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1  anyway. 

2  Q      Mr.  Dodson  was  the  first  assistant  at  the 

3  time? 

4  A      Yes. 

5  Q      This  is  what  he  related  to  you  this 

6  morning? 

7  A      Yes. 

8  Q      What  else  did  he  relate  to  you. 

9  A      I  remember  asking  him,  I  couldn't  remember 

10  when  the  referral  ~  not  referral  ~  when  it  was  sent 

1 1  to  the  Department  of  Justice.   I  believe  he  said  he 

12  recalled  somewhere  around  October  of  '92.    He  wasn't 

13  for  sure.   That's  really  about  it. 

14  Q      And  what  did  you  tell  him  with  respect  to 

15  your  own  knowledge. 

16  A      I  told  him  that  —  we  kind  of  laughed  about 

17  this.   He  told  me,  he  said  Pence,  this  thing  will 

18  never  come  up  on  your  watch.   It  came  back,  and  we 

19  laughed  about  that,  that  it  came  back.   He  said  you 

20  know,  it  will  never  come  up,  you  will  never  see  it. 

21  But  the  damn  thing  came  back.   So,  we 

22  laughed  about  that. 

1  Q      When  you  say  he  said  this  will  never  come 

2  up  on  your  watch,  you  mean  those  were  words  he  said 

3  to  you  before  he  left  the  office. 

4  A      Yes.   He  told  me  when  he  was  leaving,  he 

5  said  I  was  going  to  be  the  acting  U.S.  Attorney  until 

6  a  U.S.  Attorney  came,  that  this  RTC  referral  had  come 

7  in,  that  Mr.  Banks  had  recused  and  it  had  been  sent 

8  to  the  Justice  Department,  just  so  I  would  know  it. 

9  I  did  not  know  that,  because  I  was  not 

10  involved  in  it.    He  told  me  that,  said  you  need  to  be 

1 1  aware  of  this,  that  it  did  come  in.    It  was  sent  to 

12  the  department,  but  his  thought  was  that  our  office 

13  had  recused  and  that  would  be  the  end  of  it. 

14  But  that  wasn't  the  end  of  it.    It  came 

15  back. 

16  Q      Is  that  the  extent  of  your  conversation 

17  with  him  this  morning. 

18  A      Yes. 

19  Q      Did  you  say  anything  else  to  him  about  your 

20  experience  with  it  this  morning. 

21  A      I  told  him  that  it  came  back  in  around  June 

22  or  July  and  that  another  assistant,  Fletcher  Jackson, 
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1  who  I  think  will  be  one  of  your  witnesses,  I 

2  conferred  with  him,  and  Fletcher  at  that  time  had 

3  just  ~  he  was  involved  in  the  investigation,  David 

4  Hale  and  the  SBA  fraud. 

5  Fletcher  thought  that  records  of  the 

6  transactions  involved  in  that  RTC  referral  possibly 

7  might  have  some  bearing  on  the  Hale  investigation  and 

8  might  possibly  shed  some  light  on  it  or  might  be  of 
some  use.    So,  he  recommended  that  we  not  close  the 
matter  at  that  time  and  that  when  he  had  time,  that 
he  would  review  those  records  to  see  if  it  had  any 
significance  with  regard  to  the  Hale  case. 

So  that's  what  we  discussed.   I  told  Mac 
that.   He  may  have  known  that  anyway. 

Q      Is  there  anything  else  you  told  Mr.  Dodson 
this  morning  with  respect  to  your  experience  with 
this  referral. 

A      No. 

Q      In  kind  of  a  back-door  way  we  have  gone 
through  the  questions  I  intended  to  ask  you.   But  I 
ask  you  these  questions  because  you  have  discussed 
this  with  a  prospective  witness. 


A      I  will  tell  you  exactly  what  I  told  him. 

Q      You  have  just  done  that;  correct. 

A      That's  right.    He  was  the  executive 
assistant  under  Mr.  Banks. 

Q      Now,  at  the  risk  of  going  over  some  of 
these  things,  I  would  like  to  do  this  in  some  kind  of 
order. 

When  is  the  first  time  you  heard  of  this 
RTC  criminal  referral  relating  to  Madison  Guaranty  or 
Whitewater  Development  Corporation. 

A      When  Mac  Dodson  told  me  shortly  before  he 
left  the  U.S.  Attorney's  Office  that  I  needed  to  be 
aware  that  the  referral  had  come  in  from  RTC,  that 
Mr.  Banks  had  recused  our  office. 

Q      When  would  that  have  been. 

A      Well,  approximately  ~  when  did  he  tell 
me? 

Q      Yes. 

A      It  would  be  probably  the  last  week  of 
February  of  '93  or  possibly  the  last  two  weeks.  He 
and  Mr.  Banks  left  effective  March  1 .    It  would  have 
been  within  a  couple  weeks  prior  to  that  time.   He 
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1  felt  I  needed  to  be  aware  of  that. 

2  Q      That's  the  very  first  time  you  heard  about 

3  this  criminal  referral. 

4  A      That's  right.    I  was  involved  in  civil 

5  litigation  at  that  point  in  time  pretty  much 

6  exclusively.   1  was  not  aware  that  ~  I  didn't  do 

7  criminal  prosecutions,  and  I  was  not  aware  the 

8  referral  had  come  in. 

9  Q      How  big  is  that  office?  Or  how  big  was 

10  that  office  at  the  time. 

11  A      At  that  time  we  had  17  assistants 

12  approximately.  There  has  been  some  coming  and  going 

13  to  some  extent.   That  is  just  a  rough  number.   It  was 

14  not  a  big  office. 

15  Q      Right.    It  would  not  be  unusual  for 

16  assistants  to  talk  about  cases  in  the  office. 

17  A      Not  unusual  in  the  slightest. 

18  Q      A  case  listing  the  presidential  candidate 

19  Clinton  and  his  wife,  Hillary  Clinton,  as  potential 

20  witnesses  is  a  significant  case  by  U.S.  Attorneys' 

21  standards;  correct. 

22 A      Yes,  yes. 


1  Q      So  it  wouldn't  be  unusual  for  people  ~ 

2  strike  that. 

3  But  despite  that,  you  are  saying  you  heard 

4  no  conversation  with  respect  to  this  referral  during 

5  that  time  period. 

6  A      None.   I  really  do  not  recall  anyone 

7  mentioning  that  to  me  or  hearing  anything  about  it. 

8  I  sure  don't. 

9  Q      So  the  absolute  first  time  you  heard  about 

1 0  this  was  February  ~ 

11  A      As  1  recall,  it  was  shortly  before 

12  Mr.  Banks  and  Mr.  Dodson  left  our  office. 

13  Q      Now,  after  talking  to  Mr.  Dodson  about  it, 

14  did  you  review  any  paperwork  on  it. 

15  A      No,  I  did  not. 

16  Q      Did  you  talk  to  anybody  else  about  it? 

17  A      No,  no,  I  did  not. 

18  Q      In  your  office,  in  the  U.S.  Attorney's 

19  Office. 

20  A      No,  1  did  not. 

21  Q      Mr.  Banks. 

22  A      Mr.  Banks  may  have  mentioned  it,  basically 
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1  the  same  thing,  that  Mac  had  said  that  it  had  come 

2  in,  they  had  recused,  it  had  been  sent  to  the 

3  Department  of  Justice.   Mac's  parting  words  were  this 

4  thing  will  never  come  up  on  your  watch.   So  I  wasn't 

5  worried  about  it.   He,  I  guess,  never  thought  it 

6  would  come  back  and  I  didn't  think  it  would  come 

7  back. 

8  Q      Did  you  have  any  discussions  with  the 

9  Department  of  Justice  about  it,  inquiring  as  to  the 

10  status. 

11  A      No,  none. 

12  Q      When  were  you  informed  that  you  would  be 

13  named  acting  U.S.  Attorney. 

14  A      I  would  say  approximately  two  weeks  before 

15  Mr.  Banks  left.   That  would  be  mid-February  of  '93. 

16  Q      Who  informed  you. 

17  A      Mr.  Banks. 

1 8  Q      Did  you  talk  to  anyone  at  the  Executive 

19  Office  for  U.S.  Attorneys  about  this? 

20  A      About  the  referral,  you  mean? 

21  Q      No. 

22 A      About  being  acting? 
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1  Q      Yes. 

2  A      After  it  had  become  official,  I  think  I  did 

3  talk  with  somebody  that  it  was  confirmed  that  I  would 

4  be  the  acting.   1  believe  1  did  speak  with  somebody 

5  in  the  executive  office  about  what  1  was  supposed  to 

6  do  and  oath  of  office  and  the  formalities  of  it. 

7  I  can't  remember  who  it  was. 

8  Q      Do  you  know  Webster  Hubbell. 

9  A      Yes,  but  not  well. 

10  Q      How  do  you  know  Mr.  Hubbell. 

1 1  A      He,  of  course,  was  a  Little  Rock  attorney, 

12  and  his  daughter  is  the  same  age  as  my  son.    For  a 

13  period  of  time,  they  went  to  the  same  school.   We 

14  were  never  close  friends.   I  have  never  been  in  his 

15  home.   1  knew  of  him  and  knew  who  he  was,  and  I  think 

16  he  may  have  known  m.y  name.   I'm  not  even  sure  of 

17  that.   If  he  saw  me  on  the  street,  he  may  not  have 

18  remembered  my  name;  I  don't  know.    I  knew  who  he 

19  was.   He  had  been  the  mayor  of  the  city. 

20  Q      Did  you  meet  with  him  socially  or  go  to 

2 1  dinner  with  him  or  drinks. 

22  A      No,  no,  no.   We  had  no  social  relationship 
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1  whatsoever,  no. 

2  Q      So  you  knew  him  from  school  functions. 

3  A      Yes.   I  remember  seeing  him  at  the  school 

4  and  possibly  at  a  Bar  ftinction,  possibly  hello,  how 

5  are  you,  very  casual. 

6  Q      Did  you  have  any  discussions  with  him  prior 

7  to  being  appointed  as  acting  U.S.  Attorney. 

8  A      No. 

9  Q      Did  you  know  Paula  Casey. 

10  A      No,  I  did  not.   I  did  not  know  Ms.  Casey 

1 1  before  she  became  U.S.  Attorney,  I  didn't. 

12  Q      What  about  Bill  Clinton  and  Hillary 

13  Clinton. 

14  A      No.    I'm  one  of  the  few  people  in  Arkansas 

15  that  don't  claim  to  know  the  President  and  First 

16  Lady.   We  have  never  been  formally  introduced. 

17  Q      Did  you  have  any  discussions  with  anybody, 

18  for  instance,  at  the  White  House  prior  to  your 

19  appointment  as  acting  U.S.  Attorney. 

20  A      None. 

21  Q      Anybody  from  the  campaign,  the  Clinton 

22  campaign. 
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1  A      None. 

2  MR.  FISHMAN:    Off  the  record. 

3  (Discussion  off  the  record.) 

4  BY  MR.  GICALE: 

5  Q      Now,  when  they  told  you  that  the  file  had 

6  been  sent  to  Justice  and  you  didn't  have  to  worry 

7  about  it,  it  wouldn't  come  back  on  your  watch,  did 

8  your  office  maintain  a  copy  of  the  file?  Was  there 

9  an  assistant  that  had  a  copy  of  the  file. 

10  A      We  had  the  file  pertaining  to  this  RTC 

1 1  referral  in  a  vault  in  our  office. 

12  Q      So,  it  wasn't  assigned  to  a  particular 

1 3  assistant  or  anything? 

14  A      No.    It  was  not. 

1 5  Q      What  is  your  understanding  of  what  happened 

16  to  the  referral  within  the  Department  of  Justice 

17  before  it  eventually  came  back? 

18  MR.  FISHMAN:    What  is  his  understanding  now 

1 9  or  what  was  his  understanding  at  the  time? 

20  BY  MR.  GICALE: 

2 1  Q      Your  understanding  at  the  time  was  that  it 

22  had  been  sent  there  and  your  office  had  been  recused; 
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1  correct. 

2  A      Right. 

3  Q      Then  there  came  a  point  in  time  when  your 

4  office  received  this  referral  back? 

5  A      Yes. 

6  Q      Did  you  subsequently  learn  what  had 

7  happened  between  the  time  it  was  sent  to  the 

8  Department  of  Justice  and  the  time  you  received  it  in 
the  district  in  Little  Rock. 

A      I  got  a  call  from  Deborah  Westbrook,  who 
was  then  with  the  Executive  Office  for  the  U.S. 
Attorneys  within  the  Department  of  Justice.   She  told 
me  that  ~ 

Q      Approximately  when  was  this. 

A      Probably  June  of  '93,  mid-to-late  June 
would  be  my  recollection. 

She  told  me  that  we  could  ~  the  office 
could  not  recuse  and  referred  me  to  some  page  in  the 
U.S.  Attorney's  manual  and  that  there  really  was  not 
proper  grounds  for  recusal  and  that  in  the  meantime 
the  RTC  referral  had  been  reviewed  by  the  Department 
of  Justice  criminal  division,  which  found  that  there 
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1  was  no  federal  criminal  violation  involved. 

2  So  that  if  our  office  wanted  to  decline  any 

3  further  action  on  the  referral,  then  that  would  be  a 

4  legitimate  basis  for  doing  that,  if  that  was  our 

5  decision,  but  at  that  time  we  could  not  recuse  and 

6  that  I  would  be  getting  something  in  the  mail  to  that 

7  effect. 

8  And  then  probably  a  couple  weeks  later,  it 

9  was  one  week  to  two  weeks,  I  got  from  the  Department 

10  of  Justice  a  little  package.  It  had  the  criminal 

1 1  division's  report.   There  may  have  been  ~  and  I'm 

12  not  sure  of  this  ~  but  there  may  have  been  a  cover 

13  letter  or  memo  maybe,  rather  than  a  letter,  basically 

14  saying  here  is  the  case  back  and  here  is  the  criminal 

15  division,  nothing  of  any  substance,  just  summarizing 

16  what  had  happened.   I'm  not  sure  of  that,  but  there 

17  may  have  been  a  cover. 

18  Q      Who  was  that  cover  memo  from. 

19  A      It  could  have  been  from  Ms.  Westbrook  or  it 

20  could  have  been  from  -  I'm  not  sure,  to  be  honest. 

2 1  I  have  a  vague  recollection,  but  not  a  firm 

22  recollection,  that  there  was  some  sort  of  cover 
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1  letter  or  cover  memo  basically  saying  what 

2  Ms.  Westbrook  had  told  me  over  the  phone. 

3  Q      What  else  was  in  the  package. 

4  A      Oh,  I  think  there  was  some  ~  it  seemed 

5  like  there  was  a  transmittal  memo  to  the  criminal 

6  division  saying  here  is  this  RTC  referral,  please 

7  review  this,  more  like  a  routing  slip.   There  may 

8  have  been  a  couple  items  like  that  to  indicate  that 

9  it  had  been  referred  to  the  criminal  division. 

10  That's  really  about  all  I  remember  being  in 

1 1  the  little  package.  It  wasn't  a  huge  package.  It 

12  did  not  include  the  exhibits  to  the  referral.  The 

13  referral  may  have  been  in  there  or  a  copy  of  it,  the 

14  RTC's  referral  of  the  matter,  but  without  the 

15  exhibits.   That  possibly  may  have  been  in  there. 

16  Q      Do  you  recall  whether  or  not  there  was  a 

17  memo  from  Mr.  Margolis  or  Mr.  Frazier  in  this 

18  package. 

19  A      I  don't  remember.   I  really  don't  remember 

20  those  names.   I'm  not  saying  absolutely  not.    I  just 

21  don't  remember. 

22 Q      Did  you  have  any  conversations  upon 
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1  receiving  this  with  either  Mr.  Margolis  or  ~ 

2  A      No. 

3  Q      ~  Mr.  Frazier. 

4  A      No.   No  one  ~  we  got  the  call  and  we  got 

5  the  little  package  a  week  or  two  weeks  later  and  that 

6  was  that. 

7  Q      And  then  what  did  you  do  at  that  point  once 

8  you  got  the  call  and  the  package. 

9  A      That's  when  I  discussed  it  with  Fletcher 

10  Jackson,  an  assistant  in  our  office.   He  has  been 

1 1  there  a  long  time  and  is  a  colleague  of  mine.   He  was 

12  working  on  the  David  Hale  investigation.   It  looked 

13  like  they  had  a  good  case.  That's  what  he  told  me, 

14  and  that  they  would  probably  have  an  indictment  maybe 

15  by  September,  that  the  transactions  might  possibly  be 

16  of  some  use  in  that  investigation,  he  would  like  to 

17  take  a  look  at  them. 

1 8  Q      Now,  at  this  point  in  time,  this  would  have 

19  been  late  June  or  early  July. 

20  A      This  would  have -probably  been  in  July, 

21  probably. 

22  Q      And  so,  did  you  turn  this  packet  over  to 
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1  him  at  this  point. 

2  A      So  I  said  fine,  let's  do  that,  we  won't 

3  officially  close  it,  we  will  —  you  can  review  the 

4  records  whenever  you  have  time.   The  immediate 

5  indictment  against  Hale  involved  other  matters,  not 

6  this  RTC  thing.   They  already  had  a  case  in  the  works 

7  on  Mr.  Hale. 

8  So,  that  was,  I  guess,  the  first  item  of 

9  business,  and  I  believe  that  we  did  indict  Mr.  Hale. 

10  I  believe  that  indictment  did  come  down  in 

1 1  September. 

12  Anyway,  so  that  was  what  was  done. 

13  Fletcher  was  going  to  review  those  documents  to  see 

14  what  significance  they  might  have  with  regard  to 

1 5  David  Hale  and  that  small  business  investment  company 

16  he  had.   I  can't  think  of  the  name  of  it  now. 

17  Capital  ~  I  can't  remember,  whatever  that  small 

1 8  business  investment  company  that  Mr.  Hale  had.   To 

1 9  see  if  it  would  have  any  bearing  on  Mr.  Hale  and  his 

20  company.   So  that's  what  we  did. 

21  I  think  Fletcher  later  took  the  actual 

22  exhibits,  the  records,  I  believe  he  took  them  out  to 

24 

1  the  FBI  office  probably  in  late  August,  early 

2  September,  somewhere  in  there,  but  I  don't  think  he 

3  ever  got  into  them  very  deeply,  because  as  this  thing 

4  got  bigger  than  Fletcher  and  I,  we  retreated  to 

5  obscurity  and  the  thing  blew  up,  and  Mr.  Mackay  came 

6  in  from  the  Department  and  Ms.  Casey  was  there,  and  I 

7  didn't  have  any  ftirther  involvement  and  neither  did 

8  Fletcher. 

9  I  guess  the  independent  counsel  ended  up 

10  with  the  records  of  the  transaction  involving  this 

1 1  RTC  referral. 

12  Q      Did  you  have  any  further  discussions  with 

13  anybody  at  main  Justice  or  within  your  office  about 

14  this  decision  to  not  allow  your  disfrict  to  recuse 

15  itself  in  the  matter  after  you  got  this  package  and 

16  this  phone  call. 

17  A      I  got  a  letter  from  Jean  Lewis  of  the  RTC 

18  office  in  Kansas  City,  just  an  inquiry  into  what  had 

19  happened.   I  wrote  her  back  and  told  her  that 

20  Mr.  Banks  had  recused  our  office  and  this  matter  had 

21  been  sent  to  the  Department  of  Justice.   She  never 

22  wrote  again,  and  she  never  called.   So  I  had  that  one 
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1  letter. 

2  Q      Two  letters,  one  letter  to  you  and  one  ~ 

3  A      She  wrote  me  and  I  wrote  her  back. 

4  Q      All  right.    Did  you  discuss  this  recusal 

5  issue  with  anyone  else  in  your  office  as  to  whether 

6  or  not  to  challenge  it  or  anyone  at  the  Department  of 

7  Justice. 

8  A      I  never  considered  challenging  the 

9  department's  decision  on  the  recusal  because  I 

10  thought  that  would  be  pointless. 

1 1  Q      Did  you  have  an  opinion  as  to  whether  his 

12  request  for  recusal  was  valid? 

13  MR.  FISHMAN:    What  do  you  mean  by  "valid"? 

14  BY  MR.  GICALE: 

1 5  Q      Whether  or  not  you  agreed  with  the  request 

16  to  have  the  office  recuse  ~ 

17  A      I  agreed  with  Mr.  Banks.   I  think  he  did 

18  the  right  thing.   Our  office,  when  Mr.  Banks  was  U.S. 

19  Attorney,  did  prosecute  Mr.  McDougal,  who  was 

20  president  of  the  Madison  Guaranty  Savings  &  loan,  and 

21  we  lost  the  case.   Mr.  McDougal  was  very  public  about 

22  criticizing  Mr.  Banks  as  having  brought  a  political 
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1  indictment  and  that  type  of  thing. 

2  I  think  that  was  Mr.  Banks's  concern,  that 

3  anything  we  did  would  look  like  sour  grapes  or  a 

4  vendetta  or  something.   That  was  a  concern  to  him. 

5  Mr.  McDougal  is  very,  if  you  have  had  the 

6  opportunity  to  speak  with  him,  he  is  quite  vocal. 

7  Q      Do  you  know  Mr.  McDougal. 

8  A      No.    I  have  seen  him  on  TV  many  times. 

9  Q      Did  you  have  any  contacts  with  anyone  at 

10  the  FBI  with  respect  to  this  referral  when  it  came 

1 1  back. 

12  A      No,  I  didn't.    I  sure  didn't.    My  main  -  I 

13  discussed  it  with  Fletcher  as  to  what  to  do. 

14  Q      Was  Fletcher  the  prime  contact  between  the 

15  FBI  and  your  office. 

16  A      He  probably  had  some  contact,  because  he 

1 7  was  working  with  the  bureau  agents  on  the  ongoing 

18  investigation  of  David  Hale.   So  I'm  sure  he  may  have 

19  had  some  discussions  with  agents.   But  I  did  not, 

20  directly. 

2 1  Q      Did  you  or  anyone  in  your  office  have 

22  contacts  with  anyone  at  the  RTC  other  than  Jean  Lewis 
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1  on  this  matter. 

2  A      I  know  I  didn't,  and  I  don't  think  --  I 

3  doubt  if  Fletcher  did.   Not  to  my  knowledge.  Not 

4  until  after  Ms.  Casey  came.   Before  Ms.  Casey  came, 

5  to  my  knowledge,  we  had  no  inquiry  ft-om  the  RTC  to 

6  our  office  other  than  that  letter,  that  one  letter 

7  that  Ms.  Lewis  sent. 

8  Q      Just  to  clarify  this,  other  than  this 

9  letter,  these  two  letters  involving  Jean  Lewis,  do 

10  you  know  whether  or  not  Fletcher  Jackson  or  anyone 

1 1  else  had  any  contact  with  Jean  Lewis  with  respect  to 

12  this  referral  after  you  received  these  back. 

13  A      I'm  not  sure.   I  don't  think  so,  but  I'm 

14  not  sure. 

1 5  Q      Now,  after  you  turned  this  over  to  Fletcher 

1 6  Jackson,  was  that  the  end  of  your  involvement  with 

17  this  referral. 

18  A      Yes.   I  told  Ms.  Casey  about  it  when  she 

19  came.   I  just  informed  her  what  had  happened,  that  it 

20  had  come  back,  that  the  criminal  division  had 

21  reviewed  it  and  had  not  found  any  federal  criminal 

22  offense  involved  in  the  transactions.   I  probably 
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1  mentioned  what  Fletcher  wanted  to  do.   I'm  not  sure 

2  of  that.   I  should  have  if  I  didn't.   I  should  have 

3  told  her  that.   I  believe  I  did,  but  I  don't  have  any 

4  specific  memory  of  it.   But  I  should  have  told  her 

5  that.   It  would  have  been  my  duty  to  do  that. 

6  It  was  not  a  big  item  at  that  point. 

7  And  -- 

8  Q      Did  you  go  over  the  exhibits  in  this 

9  package  with  her. 

10  A      No,  I  didn't.    I  remember  I  read  the 

1 1  department's  criminal  division's  report,  but  no,  I 

12  never  did  look  at  the  exhibits,  no. 

13  MR.  FISHMAN:    Maybe  you  are  talking  about 

14  two  different  things  when  you  say  exhibits. 

15  THE  WITNESS:    When  I  say  "exhibits,"  I  mean 

16  the  documents  pertaining  to  the  transactions  that 

17  were  involved  in  the  RTC's  referral. 

18  BY  MR.  GICALE: 

19  Q      I  understand  that.   Maybe  I  wasn't  clear. 

20  Did  you  go  over  the  package  of  documents 

2 1  you  received  fi-om  the  Department  of  Justice  when  they 

22  returned  this  matter  to  you  with  her. 
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1  A      No.   Actually  sit  down  and  go  over  it  maybe 

2  a  page  at  a  time?  No,  I  didn't.    I  verbally  told  her 

3  what  had  happened.  After  she  had  been  there  a  couple 

4  of  weeks  or  so,  I  gave  her  the  package  of  materials. 

5  I  had  it  sitting  on  the  comer  of  my  desk,  and  I 

6  handed  that  over  to  her  or  gave  it  to  her  secretary, 

7  one  or  the  other.    I  don't  know  whether  I  personally 

8  handed  it  to  her,  but  I  got  it  to  her  a  couple  of 

9  weeks  or  so  after  she  had  arrived.   But  I  had  already 

10  told  her  basically  what  had  happened. 

1 1  Q      Now,  she  arrived  when. 

12  A      It  would  be  mid- August  of  '93, 

13  approximately  15th.    It  might  have  been  the  20th.   I 

14  don't  remember  for  sure. 

1 5  Q      Did  you  make  a  recommendation  to  her  as  to 

16  what  to  do  with  this  matter  at  this  point  in  time? 

17  That's  the  first  question. 

18  A      As  to  what  to  do,  I  probably  did  not.    I 

19  believe  what  I  said  was  there  is  ample  reason  to  take 

20  no  ftirther  action  on  it  because  of  the  criminal 

21  division's  review  and  their  finding,  and  I  think  I 

22  mentioned  —  again,  I'm  not  sure  —  that  Fletcher 
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1  wanted  to,  as  he  found  time,  to  see  if  these  records 

2  of  these  transactions  would  have  any  use  in  the  David 

3  Hale  investigation. 

4  I  believe  that's  what  I  told  her. 

5  I  mean  as  to  a  specific  recommendation  like 

6  you  need  to  write  a  letter  declining  or  you  need  to 

7  write  a  letter  saying  we  will  hold  this  matter  for 

8  ftirther  action,  no,  I  didn't  get  that  specific. 

9  Q      Now,  did  she  indicate  to  you  at  that  point 

10  in  time  what  she  intended  to  do  with  it. 

1 1  A      No,  she  did  not. 

12  Q      You  previously  testified  that  Fletcher  told 

13  you  to  keep  the  matter  open  because  he  wanted  to  look 

14  at  the  documents  to  see  whether  they  were  relevant  to 

15  his  Hale  prosecution;  correct. 

16  A      That's  right. 

17  Q      So  you  turned  it  over  to  him  and  as  far  as 

18  you  were  concerned,  it  remained  open  until  some 

19  subsequent  decision  would  be  made;  correct. 

20  A      Yes,  yes. 

21  (Exhibit  001484  identified.) 

22  BY  MR.  GICALE: 


2313 

31 

1  Q      I'm  going  to  show  you  what's  marked  for 

2  identification  as  document  number  001484.    It  is  a 

3  memo  dated  February  18,  1993  to  John  Keeney  from 

4  Douglas  Frazier  regarding  recusal  by  the  U.S. 

5  Attorney's  Office,  Eastern  District  of  Arkansas.   Is 

6  that  one  of  the  routing  slips  you  were  referring  to. 

7  A      I  think  so.    It  can't  be  100  percent  sure. 

8  It  probably  was  included  in  the  package  that  was  sent 

9  to  our  office. 

10  Q      Now,  I'm  also  going  to  show  you  what's 

1 1  marked  for  identification  as  Exhibit  007039,  a  memo 

12  to  Douglas  Frazier  from  John  Keeney  dated  March  19, 

13  1993  with  respect  to  recusal  by  the  U.S.  Attorney's 

14  Office  for  the  Eastern  Disfrict  of  Arkansas. 

15  (Exhibit  007039  identified.) 

16  (Witness  examined  the  document.) 

17  THE  WITNESS:    I  think  this  was  probably  in 

18  the  package  that  was  sent  to  us.   I  can't  be  100 

19  percent  certain,  but  I  think  it  probably  was. 

20  BY  MR.  GICALE: 

21  Q      Now,  I'm  also  going  to  show  you  what's 

22  marked  for  identification  as  007049  through  007  -- 
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1  the  second  page  attached  doesn't  have  a  number.   It 

2  is  a  letter  dated  January  27,  1993  to  Donna  Henneman 

3  regarding  RTC  referral  C0004  from  Charles  Banks. 

4  (Exhibit  007049  identified.) 

5  BY  MR.  GICALE: 

6  Q      With  respect  to  the  request  for  recusal, 

7  did  you  ~  was  this  in  the  package?  By  "the 

8  package,"  I  mean  the  package  sent  to  you  from  EOUSA 

9  after  your  call  with  Westbrook. 

10  (Witness  examined  the  document.) 

11  A      I'm  not  sure  that  this  was  in  there.   These 

12  other  two  documents  look  more  familiar  than  this  one 

13  does,  the  letter  from  Mr.  Banks  to  Ms.  Henneman. 

14  Q      Did  you  ever  have  a  chance  to  review  that 

15  letter. 

16  A      I  don't  have  any  specific  memory  of  ever 

17  seeing  this  letter  before,  the  letter  of  January  27, 

18  '93  from  Mr.  Banks. 

19  Q      You  didn't  discuss  it  with  Dodson. 

20  A      No,  he  did  not  discuss  this  with  me,  that's 

21  for  sure,  at  the  time. 

22  Q      Then  I'm  going  to  show  you  what's  marked 
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1  for  identification  as  Exhibit  006671  and  006672,  a 

2  memo  dated  February  9,  1 993  from  Anthony  Moscato 

3  through  Doug  Frazier  to  Stuart  Gerson.   Did  you  see 

4  this  memo  in  the  package  sent  to  you  by  EOUSA? 

5  (Exhibit  006671-006672  identified.) 

6  (Witness  examined  the  document.) 

7  THE  WITNESS:   I  don't  remember.   I'm 

8  sorry.   I  just  don't  remember  whether  it  was  or 

9  wasn't. 

10  BY  MR.  GICALE: 

1 1  Q      Just  to  go  back  one  minute,  with  respect  to 

12  Exhibit  Number  007049,  just  to  direct  your  attention 

13  to  the  last  paragraph  of  that  letter,  take  a  look  at 

14  that. 

15  (Witness  examined  the  document.) 

16  A      Okay. 

1 7  Q      One  of  the  things  that  Mr.  Banks  said  in 

18  this  letter  was  that  the  taking  of  302s,  reading  the 

19  last  sentence  of  that  first  page,  "from  these 

20  individuals  should  determine  whether  there  is  merit 

21  to  substantiate  ftirther  investigation." 

22  A      Yes. 
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1  Q      Did  Mr.  Banks  or  Mr.  Dodson  indicate  to  you 

2  that  the  taking  of  302s  should  be  done  in  this 

3  matter. 

4  A      No  -- 

5  MR.  FISHMAN:    Did  they  tell  them  that  - 

6  BY  MR.  GICALE: 

7  Q      When  they  told  them  about  the  case. 

8  A      No.   I  may  be  interpreting  that  letter 

9  differently  from  you.   I  read  that  to  be  saying  that 

10  the  Department  of  Justice  should  consider  doing  this, 

1 1  not  our  office.   That  is  my  interpretation. 

12  Q      Did  he  indicate  that  to  you  ~ 

13  A      No.    That  was  never  discussed  whether  we 

14  should  do  anything.   I  mean,  my  impression  was  we 

15  didn't  need  to  do  anything,  it  was  no  longer  in  our 

16  hands. 

17  Q      I'm  going  to  show  you  what's  marked  for 

18  identification  as  Exhibit  Number  007041  through 

19  7045.   This  is  a  memo  dated  February  23,  1993  from 

20  Mark  MacDougall,  trial  attorney,  to  Gerald  McDowell, 

21  criminal  fraud  section,  criminal  referral  C0004.   Can 

22  you  identify  that  for  us. 
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1  (Exhibit  007041-007045  identified.) 

2  MR.  FISHMAN:    You  mean  has  he  ever  seen 

3  it? 

4  MR.  GICALE:    Can  he  identify  it. 

5  BY  MR.  GICALE: 

6  Q      Or  have  you  ever  seen  it? 

7  A      If  you  will  give  me  a  minute  here. 

8  (Witness  examined  the  document.) 

9  This  appears  to  be  the  criminal  division  of 

1 0  the  Justice  Department  report  on  the  review  of  the 

1 1  RTC  referral  that  was  included  in  the  package  that 

12  was  sent  to  our  office.   Again,  I  can't  be  100 

1 3  percent  certain,  but  it  does  appear  to  be  that 

14  report. 

15  Q      Now  - 

16  A      I  remember  reading  something  like  that.   I 

17  can  tell  you  that  for  sure. 

18  Q      Now,  when  you  reviewed  that  report,  do  you 

19  recall  whether  or  not  ~  you  saw  a  report  that  looked 

20  something  similar  to  this. 

21  A      Yes.    It  was  either  that  or  something  very 

22  similar  to  it. 
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1  Q      Do  you  know  whether  or  not  the  document  you 

2  reviewed  indicated  whether  or  not  302s  had  been  taken 

3  before  they  arrived  at  some  recommendation. 

4  A      I  don't  remember. 

5  Q      Do  you  know  whether  the  document  you 

6  reviewed  indicated  whether  or  not  there  had  been  any 

7  consultation  with  anyone  from  the  district  in  Little 

8  Rock  before  they  made  a  recommendation. 

9  A      I  don't  believe  I  understand  what  you 

10  are  -- 

1 1  Q      Did  this  memorandum  from  the  criminal 

12  division  indicate  there  had  been  any  consultation 

13  with  assistant  U.S.  Attorneys  from  the  district  in 

14  Little  Rock  before  they  made  the  recommendation? 

15  A      I  don't  believe  it  did. 

16  MR.  IVEY:   Are  you  talking  about  this 

17  memo  -- 

18  MR.  GICALE:    He  can't  say  with  certainty 

19  this  is  the  memorandum.   The  memorandum  he  reviewed 

20  from  the  criminal  division. 

21  MR.  FISHMAN:    The  memorandum  after  the 

22  recusal,  request  to  recuse  that  office? 
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1  MR.  GICALE:    Right. 

2  (Witness  examined  the  document.) 

3  THE  WITNESS:   I  don't  believe  -  this 

4  particular  document  I  don't  believe  does  ~  it  does 

5  not  say  that,  as  1  recall.   I'm  not  reading  it  here 

6  word  for  word.    1  don't  think  ~  whatever  I  read, 

7  whether  it  was  this  one  or  something  like  it,  I  don't 

8  believe  it  contained  any  reference  to  consultations 

9  with  assistants  in  the  U.S.  Attorney's  Office  in 

10  Little  Rock  after  the  matter  had  been  sent  to  the 

1 1  Justice  Department. 

12  BY  MR.  GICALE: 

13  Q      Now,  one  of  the  things  you  said  earlier 

14  here  is  that  there  was  a  conclusion  here  that  there 

15  were  no  criminal  violations.   That's  what  you  said  to 

16  Ms.  Casey;  is  that  correct? 

17  A      I  told  her  that  was  the  conclusion,  that 

18  there  was  no  federal  criminal  violation. 

19  Q      Now,  I'm  going  to  refer  to  paragraph  F  on 

20  this  exhibit,  007045,  the  last  paragraph,  the 

21  recommendation  section. 

22 (Witness  examined  the  document.) 


1  A      Okay.   Yes,  I  have  read  it. 

2  Q      Does  it  indicate  anywhere  in  there,  in  that 

3  recommendation  that  there  is  no  federal  violation. 

4  A      No.    What  it  says  is  there  is  not  ~  the 

5  information  does  not  appear  to  warrant  the  initiation 

6  of  a  criminal  investigation.   Well,  to  me,  that's 

7  essentially  saying  the  same  thing,  that  there  is  no 

8  prosecutable  case. 

9  Q      Do  you  know  what  this  memo  was  based  on, 

10  the  memo  in  this  package  that  you  reviewed  from  the 

1 1  U.S.  Attorney's  Office,  what  information  it  was  based 

12  on. 

13  A      What  information  was  ~  I  don't  know, 

14  because  1  wasn't  involved  in  the  actual  forwarding  of 

15  this  information  to  the  department.   I  feel  like  I'm 

16  pretty  sure  that  the  RTC,  the  referral  document  which 

17  I  guess  is  something  in  the  nature  of  a  summary  or 

18  comments,  I'm  sure  it  went.   I  don't  know.   I  don't 

19  know  what  all  was  sent  to  the  Department  of  Justice. 

20  Q      Did  you  inquire  of  the  criminal  division  as 

21  to  what  they  looked  at  before  they  arrived  at  a 

22  decision? 
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1  A      I  did  not. 

2  Q      I'm  going  to  show  you  007039,  the  memo  to 

3  Douglas  Frazier  from  Mr.  Keeney  that's  dated  March 

4  19. 

5  A      It  does  have  a  stamp  March  19,  1993. 

6  Q      All  right. 

7  (Witness  examined  the  document.) 

8  Now,  does  it  say  anywhere  in  that  memo  that 

9  there  was  no  federal  violation  and  that's  why  they 

10  are  returning  it  to  your  office. 

1 1  A      No.    This  says  there  is  no  identifiable 

12  basis  for  recusal  by  the  United  States  Attorney.   But 

13  that  was  part  of  the  information  that  was  given  to  me 

14  that  I  was  told  first  by  Ms.  Westbrook  via  telephone 

1 5  conversation  that  we  did  not  meet  the  criteria  for 

16  recusing. 

17  Q      The  sentence  after  ~  there  is  a  sentence, 

1 8  "we  have  reviewed  the  material  in  the  package  and 

19  have  concluded  there  is  no  identifiable  basis  for 

20  recusal  by  the  United  States  Attorney."   The  sentence 

2 1  after  that  "Further,  we  would  not  question  a  decision 

22  by  the  United  States  Attorney  to  decline  further 
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1  substantive  action  on  the  referral."  Correct. 

2  A      That's  what  it  says,  correct. 

3  Q      Do  you  see  anything  in  that  memo  that 

4  states  there  is  no  federal  violation. 

5  A      Well,  that  was  the  ~  not  in  that 

6  document.   But  it  was  my  understanding  that  that  was 

7  the  basis  for  that  comment,  the  criminal  division's 

8  review. 

9  Q      Now,  when  you  reviewed  this  memo,  did  you 

10  go  through  it  in  detail  and  research  the  case  law  and 

1 1  compare  the  analysis  of  it  to  the  exhibits  that  you 

12  had  in  your  office? 

13  A      No. 

14  Q      Were  you  relying  on  Fletcher  Jackson  or 

1 5  another  assistant  to  do  that. 

16  A      Yes.   I  did  not  go  and  do  an  independent 

1 7  review  myself,  no,  I  did  not. 

18  Q      So,  you  read  this  memo,  conveyed  -- 

19  discussed  it  with  Fletcher  Jackson? 

20  A      Yes. 

21  Q      And  left  it  up  to  him  to  do  what  he  thought 

22  was  appropriate? 
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1  A      That's  right.    To  take  the  records  and  use 

2  them  to  whatever  extent  they  proved  to  be  useful,  if 

3  at  all. 

4  Q      Now,  I'm  going  to  show  you  what's  marked 

5  for  identification  as  Exhibit  Number  000030,  a  letter 

6  dated  May  4,  19934  to  the  Honorable  Richard  Pence 

7  from  Jean  Lewis  regarding  criminal  referral  C0004. 

8  (Exhibit  000030  identified.) 

9  BY  MR.  GICALE: 

10  Q      Is  this  a  copy  of  the  letter  you  received 

1 1  from  her  with  respect  to  an  inquiry  on  the  status  of 

12  this  referral? 

13  A      I  believe  that  it  is. 

14  Q      I'm  going  to  show  you  what's  marked  for 

15  identification  as  Exhibit  Number  000031,  a  letter 

16  dated  May  10,  1993  to  Ms.  L.  Jean  Lewis  from  Richard 

17  Pence,  Jr.,  making  reference  to  your  letter  of  May  4, 

18  1993. 

19  Can  you  review  that  document. 

20  (Exhibit  000031  identified.) 

21  (Witness  examined  the  document.) 

22 THE  WITNESS:   That's  my  letter. 
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1  BY  MR.  GICALE: 

2  Q      Is  it  a  copy  of  a  letter  you  sent  to  Jean 

3  Lewis  in  response  to  her  letter. 

4  A      Yes,  it  is. 

5  Q      In  it  you  indicated  that  this  matter  had 

6  been  forwarded  to  the  office  of  legal  counsel, 

7  Executive  Office  of  U.S.  Attorneys  and  gave  her  a 

8  contact  phone  number? 

9  A      Yes,  I  did. 

10  MR.  FISHMAN:    Let  me  note  for  the  record,  I 

1 1  believe  that  is  not  the  phone  number  for  the 

12  executive  legal  counsel  of  the  Executive  Office  of 

13  U.S.  Attorneys. 

14  BY  MR.  GICALE: 

15  Q      As  it  turns  out,  you  gave  her  the  phone 

16  number  for  another  division. 

17  A      That  may  be  the  case.   It  wasn't 

18  intentional,  I  can  tell  you  that,  if  I  gave  her  a  bad 

19  phone  number. 

20  Q      Did  you  talk  to  her  on  the  phone  about  this 

21  at  all. 

22  A      No. 
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1  Q      Did  any  assistant  in  your  office  talk  to 

2  her  about  this  at  this  point  in  time? 

3  A      Not  to  my  knowledge. 

4  Q      Did  Mr.  Roddy  from  your  office  talk  to  her. 

5  A      To  my  knowledge,  no.   Bob  Roddy  has  never 

6  told  me  that  he  did  or  he  didn't.    I  would  have  to 

7  limit  my  answer  to  my  knowledge,  and  I  have  no 

8  knowledge  of  it,  but  of  course  I  can't  really  answer 

9  for  Bob  Roddy.    I  don't  know  why  they  would.    He 

10  didn't  have  anything  to  do  with  it. 

1 1  But  Ms.  Lewis  did  have  other  matters,  I 

12  think.    In  fact,  I  remember  talking  to  her  on  another 

13  investigation.   So,  there  may  have  been  reasons  for 

14  her  to  talk  to  assistants  in  our  office  on  other 

15  matters.   Maybe  she  might  have  asked  one  of  them, 

16  hey,  do  you  know  anything  about  this  such-and-such 

17  referral.   I  guess  that  is  possible. 

18  Q      Did  you  ever  state  to  anyone  that  you  had 

19  no  intention  of  acting  on  this  referral  and  that  you 

20  planned  to  let  it  sit  until  such  time  as  the  new  U.S. 

21  Attorney  Paula  Casey  took  office. 

22 A      I  don't  think  I  ever  said  that  to  anybody. 


1  No,  I  didn't  say  that  to  anyone. 

2  Q      You  did  not. 

3  A      I  did  not. 

4  Q      You  say  you  did  not  say  that.   Was  that 

5  something  you  thought  about  doing? 

6  A      It  crossed  my  mind,  to  be  honest.   I  didn't 

7  relish  getting  involved  in  a  matter  that  had 

8  political  ramifications  and  media  ramifications.   I 

9  wasn't  excited  about  it.    I  was  apprehensive  about 

10  it. 

1 1  Politics  and  criminal  prosecution  don't 

12  mix,  and  I'm  a  career  department  attorney  and  I  was 

13  apprehensive  about  it,  but  I  never  made  that 

14  statement.   I  feel  like  we  did  something.   Fletcher 

15  took  the  records  and  was  going  to  see  if  they  were 

16  useful. 

17  So,  I  don't  think  ~  that's  not  the  way  I 

18  see  it.    Somebody  else  may  say  that,  but  I  don't 

19  think  we  just  swept  it  under  the  rug. 

20  Q      Did  you  say  to  anyone  that  if  a  case 

2 1  against  ~  if  this  case  against  McDougal  was  taken  to 

22  trial,  it  would  be  thought  of  as  sour  grapes  due  to 
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1  his  acquittal  during  his  first  bank  trial? 

2  A      Did  I  say  that  to  someone?  I  may  have. 

3  Q      Yes.   Do  you  know  who  you  said  it  to? 

4  A      No.   That  would  be  consistent  with  my 

5  thought.    I  thought  Mr.  Banks  had  a  good  reason  to 

6  recuse.   It  just  didn't  work  out.    It  was  sent  back. 

7  But  I  thought  he  had  a  legitimate  reason.   It  turned 

8  out  to  be  not  a  sufficient  reason  but  a  legitimate 

9  reason.  And  that  was  a  big  concern. 

10  So,  I  may  have  said  that  to  somebody,  and 

1 1  it  would  be  consistent  with  my  thinking. 

12  Q      Did  you  tell  any  individual,  either  within 

13  the  district  or  the  RTC,  that  you  believed  this 

14  referral  was  highly  prosecutable? 

15  A      No.   I  never  said  that  to  anybody. 

16  Q      Did  you  say  it  was  strong,  but  if  taken  to 

17  trial  may  look  like  sour  grapes. 

18  A      No,  I  did  not.    I  had  no  reason  to  believe 

19  that  either,  I  might  add. 

20  Q      Were  you  aware  that  criminal  referral  C0004 

21  was  eventually  declined  by  Paula  Casey  on  October  27, 

22  1993. 
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1  A      I  did  become  aware  on  that  later  on,  yes. 

2  In  fact,  that  has  been  in  the  newspaper. 

3  Q      When  did  you  become  aware  of  that. 

4  A      I  think  somewhere  around  November  or 

5  December  of  that  year,  possibly  even  January  of  the 

6  following  year.   Somebody  got  the  letter  and 

7  published  it  in  the  newspaper.   I  don't  know  how  that 

8  happened,  but  it  was  in  the  newspaper.  Fletcher  may 

9  have  told  me  that  he  had  heard  it  was  declined.  One 

10  way  or  the  other. 

1 1  But  it  wasn't  directly  from  Ms.  Casey. 

12  Q      To  go  back  for  a  second.   The  memo  you 

13  received,  the  memorandum  of  law  from  the  Department 

14  of  Justice  with  respect  to  whether  or  not  this  case 

15  was  prosecutable,  the  author  of  that  was  Mark 

16  MacDougall.  Do  you  remember  that. 

17  A      I  do  not  remember  the  names  on  the 

18  document.   I'm  sorry.    I  guess  I  should,  but  I  am 

19  drawing  a  blank. 

20  Q      In  any  event,  whoever  authored  that 

21  document,  did  you  talk  to  them  about  it? 

22  A      No. 
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1  Q      Let's  go  back  again.   You  ultimately 

2  decided  ~  you  didn't  decide.   Strike  that. 

3  Did  you  play  any  part  in  the  decision  to 

4  decline  this  referral. 

5  A      No,  none. 

6  Q      Do  you  know  what  happened  to  the  referral 

7  between  the  time  you  sent  it  to  Fletcher  Jackson  and 

8  the  time  it  was  declined. 

9  A      No.    Ms.  Casey  was  there  then.   Michael 

10  Johnson  was  our  first  assistant  and  chief  of 

1 1  criminal,  and  he  was  her  primary  advisor.   Like  I 

12  said,  I  went  back  to  obscurity,  to  my  civil  cases  and 

13  had  no  further  involvement. 

14  Q     Now,  while  you  were  acting  U.S.  Attorney 

15  starting  in  March,  who  was  the  first  assistant  after 

16  Mr.  Dodson  stepped  down. 

17  A      After  March,  we  didn't  have  one. 

18  Q      Who  was  head  of  the  criminal  division. 

19  A      We  didn't  have  one  of  those,  either.   We 

20  did  not  have  a  formally  designated  chief  of  criminal 

2 1  in  that  interim  period,  because  I  felt  like  that  is 

22  the  U.S.  Attorney's  call.   The  assistant  shouldn't 


1  make  those  kind  of  decisions. 

2  Q      Was  Mr.  Jackson  then  answering  directly  to 

3  you. 

4  A      Yes. 

5  Q      So  -- 

6  A      During  that  little  time  frame,  yes. 

7  Q      So  all  the  assistants  were  answering 

8  directly  to  you? 

9  A      1  was  in  charge  of  the  office  during  that 

10  roughly  5-1/2  months  when  1  was  acting  U.S. 

1 1  Attorney.   I  was  the  head  of  the  office.   So,  yes, 

12  they  would. 

13  Q      Was  Mr.  Johnson  in  the  office  at  the  time. 

14  A      Yes,  he  was. 

15  Q      How  long  ~  what  was  his  position  :n  the 

16  office. 

17  A      He  was  an  assistant.   He  was  primarily  ~  I 

1 8  asked  him  to  handle  the  grand  juries  during  this 

19  period  of  time,  which  he  did.   But  that  was  ~  he 

20  wasn't  given  any  title  or  anything  of  that  nature. 

21  He  was  responsible  for  the  grand  juries. 

22  Q      When  you  say  "responsible  for  the  grand 
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1  juries,"  are  you  talking  about  the  administrative 

2  part  of  calling  the  jurors  in,  making  sure  the  jurors 

3  are  there,  scheduling  the  juries. 

4  A      Yes,  making  sure  it  operated  as  it  should, 

5  that  it  was  on  time,  that  it  was  going  smoothly,  that 

6  the  assistants  had  their  witnesses  there. 

7  Q      Was  he  presenting  witnesses  to  the  grand 

8  jury. 

9  A      He  probably  had  some  cases  of  his  own,  I'm 

10  sure  he  did. 

11  Q      What  division  was  he  in. 

12  A      I'm  sorry. 

13  Q      Was  he  in  a  division  doing  criminal  work. 

14  A      He  has  always  done  criminal.   I  can't  say 

15  he  hasn't  done  civil.   Either  exclusively  criminal  or 

16  mostly  criminal,  the  whole  time  he  has  been  in  our 

17  office. 

18  Q      The  specific  kind  of  criminal  work. 

19  A      He  has  done  a  lot  of  arson  cases  and  he  has 

20  done  some  fraud  cases. 

21  Q      Bank  fraud? 

22 A      I  think  he  has,  yes.   1  think  he  has  done 
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1  those. 

2  Q      How  long  has  Mr.  Johnson  been  in  your 

3  office. 

4  A      He  has  been  there  quite  some  time.   Gee,  I 

5  can't  remember.   Michael  was  with  the  Department  of 

6  Justice,  and  he  was  in  the  ~  it  seemed  like  it  was 

7  the  criminal  branch  of  the  civil  rights  division.   He 

8  came  to  our  office  ~  George  Proctor  was  the  U.S. 

9  Attorney. 

10  MR.  FISHMAN:    Off  the  record. 

1 1  (Discussion  off  the  record.) 

12  THE  WITNESS:    I  guess  it  would  be  in  the 

13  late '70s.   I'm  not  sure,  but  Michael  has  been  there 

14  a  number  of  years. 

15  BY  MR.  GICALE: 

16  Q      At  least  ~  so  at  least  10  or  more  years. 

17  A      Oh,  yes,  yes.   Yes,  yes. 

18  Q      Are  you  aware  that  Paula  Casey  requested 

19  recusal  from  the  Madison  case  on  November  8,  1993  by 

20  sending  a  letter  to  ~  strike  that. 

21  Are  you  aware  that  Paula  Casey  requested 

22  recusal  from  the  Madison  case  on  November  8,  1993. 


2323 

51 

1  A      I'm  aware  that  she  did  make  that  request. 

2  Q      When  did  you  become  aware  of  that. 

3  A      After  the  fact. 

4  Q      How  did  you  become  aware  of  it. 

5  A      Probably  office  talk  or  possibly  I  read  it 

6  in  the  paper.   Again,  it  seems  like  a  lot  of  these 

7  items,  strange  as  it  seems,  ended  up  being  published 

8  in  the  newspaper. 

9  Q      Did  you  play  any  part  in  her  decision  to 

10  recuse  herself? 

11  A      No,  I  did  not. 

12  Q      Do  you  have  any  understanding  as  to  why  she 

13  recused  herself 

14  A      No. 

15  Q      Do  you  know  to  this  day  why  she  recused 

16  herself 

17  A      Well,  she  was  a  presidential  appointee. 

18  That's  an  assumption  on  my  part.   To  answer  your 

19  question  literally,  no,  1  don't  know.    1  guess  my 

20  assumption  would  be  as  a  political  appointee,  this 

21  was  the  appropriate  thing  to  do. 

22 Q      Do  you  have  an  understanding  as  to  why  she 
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1  did  it  after  she  declined  prosecution  on  the  criminal 

2  referral  C0004?   You  are  shaking  your  head.  , 

3  A      No,  1  don't  know. 

4  Q      Did  you  have  any  other  conversations  with 

5  Paula  Casey  ~  did  you  have  any  conversations  with 

6  respect  to  Paula  Casey  with  respect  to  her  recusal  on 

7  this  matter. 

8  A      No. 

9  Q      Did  you  have  any  ftirther  conversations  with 

10  Paula  Casey  with  respect  to  this  criminal  referral 

1 1  after  discussing  it  in  August  when  she  came  on  board. 

12  A      No. 

13  Q      Earlier  I  believe  I  asked  you  whether  or 

14  not  you  had  contact  with  Webster  Hubbell  with  respect 

15  to  criminal  referral  C0004,  and  your  answer  was. 

16  A      I  did  not. 

17  Q      Did  anyone  in  your  office  have  contacts 

18  with  Webster  Hubbell  with  respect  to  this  referral. 

19  A      To  my  knowledge,  there  was  no  such 

20  contact. 

21  Q      Do  you  have  an  understanding  as  to  why 

22  Webster  Hubbell  recused  himself  fi-om  the 
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1  investigation  of  matters  relating  to  Madison  and 

2  David  Hale. 

3  A      No,  I  do  not. 

4  Q      Did  you  discuss  the  recusal  of  Mr.  Hubbell 

5  at  any  time. 

6  A      No,  I  did  not. 

7  Q      Are  you  aware  of  any  discussions  between 

8  Paula  Casey  and  Webster  Hubbell  related  to  criminal 

9  referral  C0004? 

10  A      No,  I'm  not  aware  of  any  such 

1 1  communications. 

12  Q      Are  you  aware  of  any  communications  with 

13  Mr.  Hubbell  and  the  White  House  with  respect  to  this 

14  referral. 

15  A      No,  I'm  not. 

16  Q      When  did  you  become  aware  of  the  issues 

17  surrounding  the  investigation  of  David  Hale? 

18  MR.  FISHMAN:    What  issues? 

19  BY  MR.  GICALE: 

20  Q      When  did  you  become  aware  of  the 

21  investigation  of  David  Hale? 

22  A      Probably  June  or  July  of  1993. 

1  Q      How  did  you  become  aware  of  that 

2  investigation. 

3  A      Fletcher  Jackson. 

4  Q      What  did  he  tell  you  about  it? 

5  A      He  told  me  that  he  was  working  on  a  case 

6  that  SBA  had  referred  either  to  our  office  or  FBI  and 

7  it  involved  David  Hale  and  it  involved  a  company  that 

8  had  been  established  by  Mr.  Hale  as  a  small  business 

9  investment  company  under  the  small  business  program, 

10  that  it  was  a  fraud  case,  that  it  was  a  good  case, 

1 1  and  he  was  hoping  to  have  an  indictment  by 

12  September.  I  remember  they  did  a  search  warrant  on 

13  Hale's  office,  and  that  went  smoothly. 

14  They  got  some  records  and  everything  went 

15  very  well.   He  probably  told  me  a  little  bit  about 

16  the  case,  but  I  don't  remember  exactly.   He  told  me 

17  the  nature  of  the  case  that  he  was  working  on  at  that 

18  time,  and  that  escapes  me  at  the  moment.   It  was 

19  fraud,  involved  getting  ~  deceiving  the  SBA,  getting 

20  more  money  than  Mr.  Hale  was  entitled  to  by 

21  misrepresentation.  That  was  the  essence  of  the 

22  facts. 
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1  Q      When  did  you  become  aware  of  the 

2  allegations  made  by  Hale  against  President  Bill 

3  Clinton  and  Jim  Guy  Tucker  and  Jim  McDougal. 

4  A      Repeat  that. 

5  Q      When  did  you  become  aware  of  the 

6  allegations  made  by  David  Hale  against  Bill  Clinton, 

7  Jim  Guy  Tucker  and  James  McDougal. 

8  A      When  it  was  reported  locally  in  the  press 

9  in  Little  Rock. 

10  Q      When  was  that. 

11  A      It  would  have  been  after  he  was  indicted. 

12  I  recall  he  was  indicted  in  September  of  '93.    So 

1 3  September,  October  of  '  93 . 

14  Q      Now,  did  those  allegations  come  up  at  all 

15  while  you  were  acting  U.S.  Attorney. 

16  A      No.    He  was  indicted  after  Ms.  Casey  came. 

17  She  was  the  U.S.  Attorney  when  the  grand  jury 

1 8  returned  that  indictment. 

19  Q      Did  you  have  any  conversations  with 

20  Mr.  Hale's  attorney,  Randy  Coleman,  with  respect  to 

21  his  case,  Mr.  Hale's  case. 

22  A      No,  none. 
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1  Q      Did  you  have  any  conversations  with 

2  Mr.  Coleman  with  respect  to  the  allegations  by  Hale 

3  against  the  President,  Bill  Clinton,  Jim  Guy  Tucker 

4  and  James  McDougal. 

5  A      No,  none. 

6  Q      When  did  Mr.  Johnson  become  first 

7  assistant? 

8  A      I  believe  it  was  in  September  of  '93. 

9  Basically  what  happened,  somewhere  there  in 

10  September,  she,  Ms.  Casey,  made  Michael  the  first 

1 1  assistant  and  the  criminal  chief,  reappointed  me 

12  civil  chief,  for  which  I  was  very  thankftil,  and  I 

13  went  back  to  my  civil  files. 

14  Q      Now,  did  Ms.  Casey  know  Mr.  Johnson. 

15  A      Yes,  but  the  extent  of  that  I  couldn't 

16  comment.   I  know  they  did  know  each  other  because 

1 7  Michael  teaches  a  class  at  the  law  school  in  Little 

1 8  Rock.   Of  course,  Ms.  Casey  was  a  professor  there, 

19  was  on  the  staff  shortly  before  she  became  U.S. 

20  Attorney.   So  she  did  know  Michael  probably  fi"om  that 

21  experience. 

22  Q      Now,  did  you  have  any  conversations  with 
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1  her  about  who  she  should  appoint  as  the  first 

2  assistant  or  head  of  the  criminal  division. 

3  A      Yes,  I  believe  I  did.    I  think  so.    I  think 

4  so.    I  think  what  she  did  was,  I  think  she  talked  to 

5  every  member  of  the  staff  individually  and  probably 

6  discussed  that  topic  with  each  employee.   I  believe 

7  she  did  that.   As  I  recall,  she  did  that,  do  you  have 

8  any  views  or  comments  and  this  is  your  opportunity  to 

9  say  anything  and  that  type  of  thing. 

10  I  believe  she  did  that  with  each  employee. 

1 1  Q      Did  you  make  recommendations  to  her  with 

12  respect  to  who  she  should  have  in  certain  positions? 

13  A      I  didn't  say  any  one  particular  attorney. 

14  I  told  her  Michael  would  be  good,  Sandra  Cherry  would 

15  be  good,  and  I  may  have  mentioned  ~  I  hate  to  leave 

16  somebody  out. 

17  I  could  have  mentioned  more  names  than 

18  those  two,  but  I  remember  mentioning  those  two  would 

19  do  a  good  job. 

20  Q      Did  she  present  to  you  a  list  of  people 

2 1  that  she  was  considering  and  then  she  asked  you  to 

22  comment  on  them  or  did  she  ask  you  to  make 
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1  recommendations  to  her. 

2  A      I  think  she  did.   With  each  employee,  one 

3  to  one,  she  would  ask  any  views  or  comments  the 

4  employee  would  care  to  make  about  who  would  be  good, 

5  who  would  do  well  as  a  criminal  chief  and  first 

6  assistant  and,  if  they  had  any  comments  to  make,  this 

7  was  their  opportunity  to  do  so. 

8  She  probably  asked  them  do  you  think 

9  Michael  would  be  accepted  by  the  staff.   I  think  she 

10  asked  every  person  that. 

11  Q      So,  he  assumed  responsibilities  as  head  of 

12  the  criminal  division  and  first  assistant  sometime  in 

13  September. 

14  A      Yes. 

1 5  Q      Therefore,  from  that  point  forward, 

16  Fletcher  Jackson  answered  to  him. 

17  A      Yes. 

18  Q      Is  it  your  understanding  then  he  assumed 

19  responsibility  for  ~ 

20  A      Fletcher  faded,  as  I  did,  faded  away. 

21  Q      When  did  Fletcher  start  to  fade  away. 

22  A      As  we  say,  the  thing  got  bigger  than  the 
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1  both  of  us.    Probably  shortly  after  the  Hale 

2  indictment.   And  there  was  a  huge  amount  of  publicity 

3  that  began  to  come  out.   Mr.  Hale  was  making 

4  comments.   Everybody  was  saying  something.   Michael 

5  was  Ms.  Casey's  primary  advisor.   Mr.  Mackay  came 

6  from  the  department  and  took  over  the  case. 

7  Q      Who  was  primarily  handling  the  case. 

8  A      Well,  it  was  Fletcher  until  Mr.  Mackay 

9  came.  As  Fletcher's  involvement  began  to  decrease 

10  and  Michael's  increased  in  that  short  time  frame 

1 1  there  before  Mr.  Mackay  came  from  the  Department  of 

12  Justice. 

13  Q      Did  there  come  a  time  when  you  learned  of  a 

14  second  set  of  RTC  criminal  referrals  relating  to 

15  Madison  Guaranty  Savings  &  loan. 

16  A      Yes. 

17  Q      When  did  you  find  out  about  that. 

18  A      I  probably  read  it  in  the  paper. 

19  Q      Do  you  recall  when. 

20  A      It  was  after  the  fact.   I'm  not  sure. 

21  Q      You  were  not  involved  in  that. 

22  A      I  was  not  involved. 


1  Q      Did  you  or  anyone  in  your  office  have  any 

2  contacts  with  any  present  or  former  employee  of  the 

3  White  House  related  to  criminal  referral  C0004. 

4  A      I  did  not,  and  to  my  knowledge,  no  one  in 

5  the  office  did. 

6  Q      What  about  the  second  set  of  referrals. 

7  A      I  don't  have  any  knowledge  about  that.   All 

8  I  can  answer  is  with  regard  to  myself.   I  certainly 

9  didn't. 

10  Q      Do  you  have  any  personal  knowledge  of 

1 1  contacts  between  any  member  of  the  Department  of 

12  Justice  and  the  White  House  regarding  criminal 

13  referral  C0004. 

14  A      Other  than  the  telephone  call  from 

1 5  Ms.  Westbrook  that  I  told  you  about. 

16  MR.  FISHMAN:    You  said  with  the  White 

17  House? 

18  THE  WITNESS:   I'm  sorry.    With  the  White 

19  House? 

20  BY  MR.  GICALE: 

21  Q      With  members  of  the  White  House. 

22  A      No,  none. 
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1  Q      Do  you  remember  any  calls  between 

2  Mr.  Hale's  attorney  and  Mr.  Kennedy  from  the  White 

3  House. 

4  A      No. 

5  Q      Did  you  have  any  conversations  with  any  of 

6  the  persons  listed  as  targets  or  witnesses  in 

7  criminal  referral  C0004  about  the  referral,  including 

8  James  McDougal,  Susan  McDougal,  Lisa  Anspaugh,  Jim 

9  Guy  Tucker,  Stephen  Smith,  President  Bill  Clinton, 

10  the  First  Lady. 

11  A      None. 

12  Q      Did  any  of  the  targets  attempt  to  contact 

13  you  at  any  time. 

14  A      No. 

15  Q      Do  you  have  any  knowledge  of  any  improper 

1 6  handling  within  the  Department  of  Justice  of  any 

17  criminal  referral  relating  to  Madison  Guaranty 

1 8  Savings  &  Loan? 

19  A      No. 

20  Q      Do  you  have  any  knowledge  relating  to  RTC 

21  criminal  referrals  being  shared  with  individuals 

22  other  than  employees  of  the  Department  of  Justice, 

62 

1  the  FBI  or  the  RTC. 

2  A      Would  you  repeat  that,  please. 

3  Q      Do  you  have  any  knowledge  ~  read  that 

4  question  back 

5  (The  reporter  read  the  record  as  requested.) 

6  THE  WITNESS:   No,  1  do  not. 

7  BY  MR.  GICALE: 

8  Q      I  show  you  what  has  been  marked  for 

9  identification  as  00695  through  00714,  criminal 

10  referral  C0004. 

11  (Exhibit  00695-00714  identified.) 

12  BY  MR.  GICALE: 

13  Q      Do  you  recall  seeing  this  in  the  packet  of 

14  documents  sent  to  you  from  the  Department  of  Justice 

15  in  June  or  July  of  1993? 

16  (Witness  examined  the  document.) 

17  A      I  don't  recall  seeing  it.    I  can't  say 

18  absolutely  positively  it  was  not  in  there,  but  I 

19  don't  remember  seeing  this.    I  have  no  recollection 

20  of  it. 

21  Q      Do  you  recall  whether  a  referral  was  in  the 

22  packet  of  information  received  from  the  Department  of 
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1  Justice. 

2  A      It  may  have  been.   I  just  don't  remember, 

3  to  tell  you  the  truth.    I  just  don't  remember. 

4  MR.  GICALE:    I  have  nothing  further  at  this 

5  point. 

6  MR.  IVEY:    Let's  take  a  little  break. 

7  (Recess.) 

8  EXAMINATION 

9  BY  MR.  IVEY: 

10  Q      Good  morning. 

1 1  A      Good  morning. 

12  Q      I  want  to  go  back  to  some  of  the  questions 

13  that  were  raised  by  majority  counsel.   I  wanted  to 

14  revisit  the  issue  about  when  you  were  named  interim, 

15  acting  U.S.  Attorney.   How  did  that  come  to  pass. 

16  A      Mr.  Banks  asked  me  if  I  would  be  willing  to 

17  be  the  interim  U.S.  Attorney  since  he  was  leaving. 

18  Also,  Mr.  Dodson,  his  executive  assistant,  was 

19  leaving  at  the  same  time.   I  said  I  would.   He 

20  recommended  to  the  Department  of  Justice  that  I  be 

2 1  appointed  to  that  position,  and  the  Attorney  General 

22  then  did  make  that  appointment.   That's  good  for 
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1  about  120  days,  I  believe. 

2  And  then  I  had  to  go  before  the  —  you  had 

3  to  be  sworn  in.   Then  when  120  days  expired  ~  we 

4  didn't  know  who  the  U.S.  Attorney  would  be  yet.   Then 

5  the  chief  judge  of  the  Eastern  District  of  Arkansas, 

6  Judge  Reasoner,  then,  upon  recommendation  from  the 

7  Department  of  Justice  reappointed  me  to  continue  to 

8  serve  as  acting  U.S.  Attorney.   That's  how  it 

9  worked. 

10  Q      Who  was  the  Attorney  General  at  the  time. 

11  A      I  knew  somebody  was  going  to  ask  me  that. 

12  I  believe  there  was  an  acting. 

13  Q      Do  you  recall  if  it  was  Mr.  Stuart  Gerson. 

14  A      Could  very  well  have  been.   I  am 

1 5  embarrassed  to  say  I  can't  remember  who  the  Attorney 

16  General  was  at  that  time. 

17  Q      I  think  you  mentioned  previously  that  you 

18  are  a  career  Justice  prosecutor. 

19  A      Well,  I  started  out  as  a  prosecutor  and 

20  then  eventually  became  involved  with  civil 

21  litigation,  but  a  career  Department  of  Justice 

22  attorney,  yes.   The  civil  types  don't  like  to  be 
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1  called  prosecutors,  just  for  the  record. 

2  Q      I  will  keep  that  in  mind. 

3  A      We  work  for  a  living. 

4  Q      You  may  want  to  go  off  the  record  for  that 

5  one. 

6  A      I  was  just  kidding.   Let's  make  that  clear, 

7  that  was  just  a  joke. 

8  Q      When  you  became  acting  U.S.  Attorney,  your 

9  understanding  about  what  had  happened  with  the 

10  referral  was  that  it  had  been  sent  to  Washington  by 

1 1  Mr.  Banks. 

12  A      Yes. 

13  Q      That's  reflected  in  the  May  10  letter. 

14  A      Yes. 

15  Q      And  then  you  received  a  call  from  you 

16  believe  Deborah  Westbrook. 

17  A      It  was  Deborah  Westbrook. 

18  Q      And  during  that  conversation,  she  told  you 

19  that  the  request  to  recuse  had  been  denied. 

20  A      Yes. 

21  Q      And  that  the  Justice  Department  had  also 

22  reviewed  the  referral. 
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1  A      Yes. 

2  Q      And  that  they  had  found,  1  think  your  words 

3  were,  no  violations  of  federal  law. 

4  A      Well,  I  —  let  me  clarify.   I  say  no 

5  violation  of  federal  law.   It  would  probably  be  more 

6  accurate  to  say  no  prosecutable  violation  of  federal 

7  law.   I  guess  it  is  possible  that  you  could  read  a 

8  technical  violation  out  of  the  information  received, 

9  and  I'm  paraphrasing  what  the  department  found.    What 

10  I  should  say  I  guess  is  that  the  case  had  no 

1 1  prosecutive  merit. 

12  Q      And  that  was  based  on  your  reading  also, 

13  not  only  what  Ms.  Westbrook  said  but  on  your  reading 

14  of  the  Justice  Department  documents  that  were  sent 

15  back. 

16  A      Yes.   That's  what  the  criminal  division's 

17  review  said,  that  the  case  had  no  prosecutive  merit. 

18  Q      Now  -- 

19  A      I  think  I  personally  had  a  question  as  to 

20  whether  or  not  there  was  any  violation  at  all, 

2 1  internal  check  kiting,  if  there  was  a  federal 

22  violation,  what  statute  would  have  been  violated.   I 
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1  had  a  question  in  my  mind  whether  or  not  there  was 

2  even  a  violation  of  any  statute  involved. 

3  Q      You  mentioned,  what  did  you  say,  internal 

4  check  kiting. 

5  A      Internal  check  kiting.    That's  basically 

6  what  the  criminal  division's  review  reported,  that  it 

7  was  internal,  I  mean  Madison  Guaranty  Savings  &  Loan 

8  check  kiting  scheme  principally  involving 

9  Mr.  McDougal,  as  I  recall. 

10  Q      I  guess  you  are  saying  that  typically  in 

1 1  federal  prosecutions,  check  kiting  cases  that  are 

12  pursued  by  a  federal  prosecutor  involved  more  than 

13  one  institution. 

14  A      That's  the  usual  case.  Again,  I  have  been 

15  out  of  criminal  prosecutions  for  some  time.   I  had  a 

16  question  in  my  own  mind.    I  am  certainly  no  authority 

17  on  what  the  statute  would  be  if  there  was  a  violation 

18  of  a  statute  here.   I'm  just  telling  you  what  my 

19  thinking  was. 

20  Q      Fair  enough. 

21  Now,  you  also  were  shown  a  March  19,  1993 

22  memorandum,  and  I  think  the  quote  that  was  read  to 
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1  you  was,  that  I  believe  was  written  by  Mr.  Keeney  was 

2  that  the  Justice  Department  would  not  question  a 

3  decision  by  your  office,  the  U.S.  Attorney's  Office 

4  in  Little  Rock,  not  to  prosecute. 

5  A      That's  what  he  said,  yes. 

6  Q      What  did  you  interpret  that  to  mean. 

7  A      Just  what  it  said,  that  there  were  grounds 

8  to  decline  to  take  any  further  action  if  that's  what 

9  we  wanted  to  do.    But  that  was  our  decision.   In 

10  other  words,  they  were  saying  we  are  not  going  to 

1 1  make  this  decision  for  you,  but  if  you  want  to 

12  decline  fiirther  action,  we  feel  like  this  is  a  good 

13  reason,  if  that's  your  decision. 

14  Q      In  your  opinion,  if  the  referral  had 

15  referenced  a  case  that  was  highly  prosecutable,  that 

16  involved  major  players  and  a  significant  amount  of 

17  money  with  respect  to  the  fraud,  do  you  think  a  line 

18  like  that  would  have  been  included  in  this 

19  recommendation  back  to  your  office? 

20  MR.  GICALE:    I  object.   It  is  speculation. 

21  MR.  IVEY:    It  asks  for  his  opinion. 

22  MR.  GICALE:    Based  on  what? 
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1  MR.  IVEY:    I  can  lay  a  foundation,  if  you 

2  would  like. 

3  BY  MR.  IVEY: 

4  Q      Have  you  had  any  dealings  with  the  Justice 

5  Department  prior  to  this  referral. 

6  A      Well,  sure.   In  the  course  of  my 

7  employment,  I  think  maybe  what  you  are  asking  me  is 

8  if  a  case  had  prosecutive  merit,  why  would  they  say 

9  it  had  no  prosecutive  merit,  and  I  don't  know  of  any 

10  reason  why  they  would  say  one  thing  and  mean 

11  another.   If  they  said  no  prosecutive  merit,  that's 

12  what  their  analysis  was,  no  prosecutive  merit.   I 

13  don't  know  what  else  I  can  say.   I  mean,  I  accepted 

14  that  for  what  it  was. 

15  Q      And  why  did  you  accept  that. 

16  A      Well,  because  it  is  their  area  of  expertise 

17  and  they  reviewed  it  and  it  did  not  look  out  of  line 

18  with  what  I  was  seeing  there  and  what  I  was  reading. 

19  You  had  a  man  here  who  had  already  been  prosecuted 

20  once  and  acquitted.  He  was  the  principal  player. 

2 1  It  was  not  clear  to  me  what  the  loss  was, 

22  if  there  was  any  loss,  to  the  institution;  just 
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1  juggling  money  from  one  account  to  another  in  the 

2  same  institution,  as  I  recall. 

3  So,  what  the  department  was  saying  with 

4  regard  to  its  conclusion  seemed  to  me  to  be 

5  consistent  with  the  information  that  the  department 

6  had.   I  will  just  leave  it  at  that. 

7  Q      I  think  you  were  also  shown  a  report,  I 

8  think  the  Bates  stamp  number  was  745,  a  report  by 

9  Mr.  MacDougall  within  the  Department  of  Justice.  You 

10  were  read  part  of  that.    I  believe  it  says  ~ 

1 1  MR.  FISHMAN:    That's  MacDougall,  not 

12  McDougal. 

13  MR.  IVEY:    Yes. 

14  MR.  FISHMAN:   The  individual  who  wrote  the 

15  fraud  section  is  Mark  MacDougall, 

16  M-a-c-D-o-u-g-a-l-l.  The  individual  named  as  a 

17  subject  or  target  of  the  criminal  referral  C0004  is 

18  James  McDougal,  M-c-D-o-u-g-a-1.  And,  as  I 

19  understand  it,  there  is  no  relation  but  I  understand 

20  that  it  may  be  confiising  to  those  creating  or  reading 

21  the  record  at  certain  points. 

22  MR.  IVEY:    I  appreciate  the  guidance  on 
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that. 

BY  MR.  IVEY: 

Q      In  any  event,  the  document  said  it  did  not 
appear  to  warrant  the  initiation  of  an 
investigation.   Is  that  your  recollection. 

A      Yes,  it  did  say  that. 

Q      What  did  you  interpret  that  to  mean. 

A      Just  what  it  said,  that  if  the  case  has  no 
prosecutive  merit,  then  you  certainly  don't  want  to 
waste  your  time  doing  any  fiirther  investigation,  it 
would  be  a  waste  of  time.   That's  the  whole  idea  of 
coming  to  some  decision  before  you  commit  your 
resources.   So,  I  found  that  to  be  consistent  with 
the  finding  that  the  case  had  no  prosecutive  merit. 
One  goes  with  the  other. 

Q      You  were  asked  a  lot  of  questions  about 
your  statement  about  there  being  no  federal 
violations.    What  you  are  trying  to  say  in  essence  is 
the  same  thing  that  was  said  in  the  MacDougall  report 
and  Mr.  Keeney's  report. 

A      Yes.   I  may  not  have  expressed  myself 

clearly.  Again,  I  had  a  question  in  my  mind  as  to 
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whether  there  was  any,  technical  or  otherwise, 
violation.   That  was  my  own  personal  question. 
It  didn't  matter,  because  the  finding  was 
"no  prosecutive  merit,"  and  I  accepted  that. 

Q      You  were  asked  some  questions  as  well  about 
not  hearing  anything  about  the  referral  prior  to 
finding  out  that  you  were  going  to  become  the  acting 
U.S.  Attorney. 

A      That's  true. 

Q      And  you  also  testified  that  there  were 
conversations  among  assistants  within  the  office  and 
that  it  is  a  small  office. 

A      It  is  a  relatively  small  office,  yes. 

Q      Are  there  times  within  the  office  where  one 
assistant  is  handling  somethmg  that  is  very 
sensitive  and  might  not,  given  that  sensitivity, 
discuss  it  with  the  other  assistants  in  the  office. 

A      Sure,  especially  if  the  attorney  was  told 
that  it  was  highly  sensitive  and  to  be  careful  about 
talking  about  it.   Certainly,  sure. 

Q      Would  you  say  that  referral  C0004  contained 
sensitive  information. 
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1  A      I  would  say  so,  yes. 

2  Q      I  wanted  to  see  if  I  could  get  a  little  bit 

3  more  from  your  recollection  about  the  cover  letter 

4  that  you  thought  may  be  ~  I  don't  want  to  put  words 

5  in  your  mouth  ~  but  you  thought  may  have  been  on  top 

6  of  the  package  you  got  back  from  Justice. 

7  A      Again,  I'm  not  sure.   I  have  a  vague  but 

8  not  a  firm  memory  that  there  was  some  sort  of  cover 

9  letter  or  memo.   Again,  I  cannot  be  sure.   But  it 

10  didn't  say  much,  as  I  recall.   It  just  said  basically 

1 1  what  Ms.  Westbrook  had  already  told  me  over  the 

12  phone. 

13  Q      Do  you  recall  ever  talking  with  anybody 

14  within  your  office,  maybe  like  Mr.  Dodson,  about 

15  whether  a  cover  memo  might  have  been  with  this 

16  package. 

17  A      No. 

18  MR.  FISHMAN:    Mr.  Dodson? 

19  THE  WITNESS:   He  wasn't  there  then. 

20  Fletcher  Jackson? 

21  BY  MR.  IVEY: 

22  Q      Not  Fletcher  Jackson.   Michael  Johnson. 


1  A      To  me  the  cover  letter  may  be  important  to 

2  somebody  else,  but  it  didn't  ~  it  was  not  important 

3  to  me,  whether  there  was  or  wasn't  one,  so  no. 

4  Q      And  that's  because  your  main  interest  was 

5  what  was  in  the  package. 

6  A      Well,  I  already  knew.   The  lady  called  me 

7  and  told  me  what  was  going  to  happen,  so  I  already 

8  knew  that.   It  came  and  said  the  criminal  division's 

9  report  said  just  what  she  said,  as  far  as  the  final 

10  conclusion. 

11  So,  there  wasn't  any  surprise.   What  we  got 

12  was  what  I  had  been  told. 

13  Q      Now,  you  said  that  you  spoke  with  Fletcher 

14  Jackson  and  told  him  that  you  would  not  close  the 

15  case  because  he  wanted  to  see  if  it  had  any  relevance 

16  to  the  Hale  investigation. 

17  A      Yes. 

18  Q      Now,  I  believe  you  testified  that  these 

19  were  taken  out  of  the  vault  that  they  were  kept  in 

20  and  given  to  the  FBI  office  in  September. 

21  A      As  I  recall,  Fletcher  sometime  in  September 

22  took  the  exhibits  to  the  RTC  referral  to  the  FBI 
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office  so  he  could  work  on  them  there.   They  had  some 
extra  space  there  in  the  FBI  office  in  Little  Rock. 
They  had  a  room,  a  big  record  room  that  had  been  used 
in  some  savings  and  loan  investigations. 

I  didn't  see  him  take  them,  and  I  don't 
know  what  all  was  involved,  but  I  remember  him 
telling  me  that. 

Q      I  take  it  you  didn't  think  there  was 
anything  improper  about  that. 

A      No.    Ms.  Casey  was  probably  there  by  then 
anyway.  That  would  have  been  consistent  with  what  we 
had  previously  discussed. 

Q      Now,  you  received  a  letter  from  Ms.  Lewis 
in  May  of  1993? 

A      Yes. 

Q      And  you  hadn't  heard  anything  about  her 
prior  to  that. 

A      Not  on  that  referral.   I  do  remember  her 
calling  on  another  case  that  we  were  investigating 
and  prosecuting.   The  case  had  gotten  to  the  point  of 
a  plea  bargain  agreement.  It  had  to  do  with  a 
savings  and  loan  association  in  Paragould,  Arkansas. 


1  She  did  call  about  that.   This  other  referral  you  are 

2  mentioning  was  not  mentioned  in  the  conversation. 

3  Q      She  called  you  about  the  Paragould. 

4  A      Yes. 

5  Q      Were  you  handling  Paragould. 

6  A      No.   That  was  being  handled  by  Ken  Stoll 

7  and  Pat  Harris,  two  of  our  assistants.   I  believe  it 

8  was  two  defendants.   One  had  already  pled,  had 

9  entered  a  plea  of  guilty  I  believe  already,  and  the 

10  other  one  I  believe  they  had  just  entered  into  a  plea 

1 1  agreement,  but  he  had  not  gone  to  court  and  entered  a 
formal  plea,  as  I  recall. 

Q      Did  you  have  any  conversations  with  other 
assistants  in  the  office  about  Ms.  Lewis. 

A      I  remember  Mr.  Stoll  and  Mr.  Harris  telling 
me,  as  far  as  the  Paragould  S«feL  case  was  concerned, 
that  they  felt  like  Ms.  Lewis's  concerns  were  not 
reasonable.  And  it  came  a  little  late  for  us  to  do 
anything  about  them  anyway. 

Q      I  wonder  if  I  could  flesh  that  out  a  little 
bit.    What  do  you  mean  by  that? 

MR.  FISHMAN:   Before  we  go  into  that,  I 
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1  understand  the  committee's  oversight  responsibility 

2  and  I  understand  the  scope  of  the  committee's  inquiry 

3  into  Madison  Guaranty.   To  the  extent  we  are  going  to 

4  start  exploring  substantive  areas  of  investigation  or 

5  discussion  between  a  regulatory  agency  and  the  U.S. 

6  Attorney's  Office  about  another  matter,  we  should 

7  probably  discuss  that  off  the  record  before  exploring 

8  it  any  further,  just  to  make  sure  we  don't 

9  inadvertently  intrude  on  matters  that  should  not  be 

10  part  of  the  public  record. 

1 1  MR.  IVEY:   That's  fine  with  me.   Let's  talk 

12  about  it  briefly  off  the  record. 

13  (Discussion  off  the  record.) 

14  MR.  FISHMAN:    I  have  had  an  opportunity  to 

15  discuss  this  with  Mr.  Pence,  and  I  believe  his  answer 

16  to  your  question  is  one  that  would  not  necessarily 

17  intrude  on  the  kinds  of  issues  we  need  to  be 

1 8  concerned  about.    So,  I  will  withdraw  any  objection 

19  to  the  question  that  may  have  been  made. 

20  THE  WITNESS:   You  want  me  to  tell  you 

21  what  -- 

22 BY  MR.  IVEY: 

78 

1  Q      If  you  could  just  elaborate. 

2  A      She  called  and  was  unhappy  because  the  plea 

3  agreement  did  not  call  for  a  fine,  but  the  plea 

4  agreement  had  been  executed.  We  would  have  had  to 

5  have  reneged  on  it.   Plus,  the  attorneys  felt  like 

6  they  had  given  consideration  to  the  defendants,  and  I 

7  don't  remember  his  name,  ability  to  pay,  did  not  feel 

8  he  had  much  in  the  way  of  assets  with  which  to  pay  a 

9  fine  at  that  point  in  time,  that  his  ability  to  pay  a 

10  fine  was  highly  questionable  anyway  and  that  they  had 

1 1  gotten  the  best  deal  that  they  could  get  on  the  plea 

12  agreement. 

13  I  don't  remember  what  the  ~  it  did  not 

14  call  for  a  fine.   I  don't  remember  what  else  was 

1 5  involved.   Felt  like  if  the  RTC  was  unhappy  about 

16  that,  that  they  waited  a  little  late  to  bring  that 

17  up. 

18  Q      Do  you  mean  RTC  or  Jean  Lewis  in 

19  particular. 

20  A      Well,  either  one.   The  RTC  or  Ms.  Lewis  or 

21  anybody  on  behalf  of  RTC,  that  there  really  wasn't 

22  much  basis  for  it  anyway  and  it  was  just  too  late. 
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We  would  have  had  to  have  reneged,  and  that  is 
something  you  don't  want  to  do  unless  you  have  dam 
good  reason. 

Q      And  courts  are  reluctant  to  do  that 
anyway? 

A      Yes. 

Q      Did  you  hear  any  other  complaints  about 
Ms.  Lewis  within  the  office. 

A      It  is  hard  for  me  to  separate  comments  I 
may  have  heard  about  her  and  what  I  read  in  the 
newspaper.   Since  I  did  not  deal  with  her  at  all 
except  one  telephone  conversation  and  one  letter  and 
was  not  involved  in  criminal  prosecutions,  did  not 
deal  with  the  RTC  during  that  period  of  time  or  in 
the  years  preceding  that,  so  I  can't  answer.   I  don't 
know. 

Q      Do  you  recall  any  complaints,  and  this  is  a 
slightly  separate  area,  but  I  will  make  it  broader, 
complaints  about  not  receiving  documents  in  a  timely 
fashion  from  the  RTC?   I  mean  with  respect  to  your 
office. 

A      I  remember  some  of  our  prosecutors  felt 


1  that  the  RTC's  cooperation  was  not  what  it  should  be, 

2  possibly  just  because  of  bureaucratic  inertia.   I 

3  don't  know.    But  I  do  remember  our  prosecutors,  in 

4  just  office  talk,  talking  about  their  cases,  that 

5  they  did  not  particularly  enjoy  dealing  with  RTC, 

6  that  it  was  a  pain. 

7  MR.  FISHMAN:    Off  the  record. 

8  (Discussion  off  the  record.) 
BY  MR.  IVEY: 

Q      Would  this  be  RTC  in  Kansas  City. 

A      Yes.   I  also  remember  ~  and  I  can't 
attribute  this  to  anybody  in  particular  ~  but  a 
comment  to  the  effect  that  they  sometimes  overdid 
their  referrals,  that  they  referred  some  junk, 
general  comments  to  that  effect,  that  it  was  like 
dealing  with  a  big  bureaucracy,  it  was  hard  to  find 
stuff,  that  type  of  comment. 

Q      When  you  say  "referred  some  junk,"  you 
mean  ~ 

A      The  cases  didn't  really  have  any 
prosecutive  merit  and  weren't  worth  committing  any 
time  and  resources  on.   That's  what  I  meant. 
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1  Q      Were  their  comments  with  respect  to 

2  referral  C0004  along  that  vein? 

3  A      No.    I  didn't  even  know  about  that  until, 

4  like  I  said,  shortly  before  I  became  acting  U.S. 

5  Attorney,  and  I  gave  it  no  further  thought  until  it 

6  came  back. 

7  Q      Now,  when  you  talked  with  Ms.  Casey  about 

8  the  referral,  you  told  her  about  the  criminal 

9  division  reports  that  we  talked  about  earlier. 

10  A      Yes. 

1 1  Q      And  is  it  your  recollection  that  you  told 

12  her  essentially  that  the  criminal  division  had  found 

13  no  prosecutive  merit? 

14  A      Yes,  I  did  tell  her  that. 

15  Q      Did  you  ever  see  the  letter  she  wrote 

16  declining  to  prosecute  C0004. 

17  A      Not  before  it  was  sent.   I  remember  seeing 

18  it  in  the  newspaper. 

19  Q      When  you  saw  it  in  the  newspaper,  do  you 

20  recall  essentially  saying  that,  that  the  Justice 

2 1  Department  had  found  no  merit  in  the  referral? 

22 A      I  really  don't  remember  how  her  letter 


1  was  ~  it  was  a  letter  of  declination.   I  remember 

2  the  phrasing.   I  don't  remember  the  exact  words 

3  used. 

4  Q      Do  you  recall  feeling  there  was  something 

5  misleading  in  the  way  she  had  worded  the  letter? 

6  A      No,  I  didn't  see  anything  misleading  about 

7  it. 

8  Q      It  was  consistent  with  what  you  knew  and 

9  understood  about  the  referral. 

10  A      Yes,  because  I  knew  that  there  had  been  a 

1 1  review  and  a  finding  that  it  had  no  prosecutive 

12  merit.   A  declination  is  certainly  not  inconsistent 

13  with  that. 

14  Q      You  were  asked  some  questions  about  the 

15  Banks  letter's  reference  to  302s. 

16  A      Yes. 

17  Q      That  it  might  have  been  appropriate  to 

18  conduct  some  sort  of  limited  investigation. 

19  A      Yes,  but  1  don't  remember  seeing  that 

20  letter  before  today. 

2 1  Q      Yes,  sir,  I  understand.   1  was  going  to  ask 

22  you  some  slightly  different  things,  though. 
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1  A      Okay. 

2  Q      Do  you  know  what  the  Justice  Department  did 

3  with  respect  to  making  its  analysis  of  the  referral. 

4  A  No,  I  do  not. 

5  Q  But  you  relied  on  their  recommendations? 

6  A  Yes. 

7  Q  And  do  you  feel  it  was  a  reasonable 

8  reliance. 
A      It  seemed  reasonable  in  light  of  the  type 

of  transactions  that  were  involved  with  that 
referral.   In  other  words,  it  didn't  seem  like  a  big 
deal,  to  use  that  phrase. 

Q  And  would  you  have  assumed  or  did  you 
assume  that  in  reaching  its  conclusion,  the  Justice 
Department  had  done  a  thorough  or  solid  analysis? 

A      That  was  my  assumption.   As  I  said  before, 
exactly  what  was  done  with  regard  to  the  review,  the 
step-by-step  process,  of  course,  I  don't  know,  and  I 
don't  want  to  mislead  anybody,  because  I  wasn't 
there,  I  wasn't  involved  and  I  don't  know.   My 
assumption  was  that  it  was  a  legitimate  review  and 
that  it  was  what  it  purported  to  be,  a  review  of  the 


1  information  presented  by  people  that  know  what  they 

2  are  doing. 

3  Q      You  were  also  asked  if  you  had  done  any 

4  research  on  your  own  with  respect  to  the  referral.   I 

5  think  there  was  a  reference  about  case  law  and 

6  reviewing  the  documents.   I  assume  that  was  a 

7  reference  to  the  300  exhibits  that  were  attached  with 

8  the  referral.   Do  you  recall  those  questions. 
A      Yes. 
Q      At  the  time  that  you  received  the 

information  back  from  the  Justice  Department,  you 
were  acting  as  U.S.  Attorney  for  the  office. 

A      Yes. 

Q      Would  you  say  that  that's  a  full-time  job. 

A      Yes,  it  was. 

Q      And  were  there  other  assistants  within  the 
office  who  had  some  knowledge  of  this  matter. 

A      Fletcher  Jackson  had  some  knowledge  about 
it,  I  later  learned. 

Q      Did  you  consult  with  Mr.  Jackson  about  it. 

A      Yes,  I  did.    Yes,  when  he  came  back,  I 
certainly  did. 
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1  Q      And  you  also  had  some  analysis  from  the 

2  Department  of  Justice  with  respect  to  that  referral. 

3  A      Well,  we  had  the  report  from  the  criminal 

4  division  concerning  its  review  of  the  RTC's 

5  referral.  We  had  that. 

6  Q      And  the  criminal  division  has  the  resources 

7  and  the  staff  to  do  that  type  of  analysis,  to  look  at 

8  case  law  and  to  review  documents. 

9  A      I  believe  that  they  are  frilly  capable  of 

10  making  that  type  of  analysis. 

11  Q      So,  in  drawing  your  conclusions,  you  relied 

12  on  Mr.  Jackson  and  the  criminal  division  of  the 

13  Justice  Department. 

14  A      Yes. 

15  Q      You  were  asked  some  questions  about  whether 

16  you  had  planned  on  sitting  on  the  referral.  Do  you 

17  recall  that  question. 

18  A      Yes. 

19  Q      And  you  don't  recall  making  any  such 

20  statement. 

21  A      I  did  not  make  that  statement  to  anybody. 

22  The  question  was  did  you  think  about  that,  and  I 
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1  answered  yes,  honestly,  the  thought  crossed  my  mind. 

2  But  I  didn't  make  that  statement  to  anybody. 

3  Q      At  the  time  you  were  the  acting  U.S. 

4  Attorney  and  you  received  this  package  back  from  the 

5  Department  of  Justice,  if  I'm  understanding  your 

6  testimony  correctly,  you  already  thought  that  the 

7  criminal  division  in  the  Department  of  Justice  had 

8  made  a  determination  on  the  matter. 

9  A      Yes.   I  saw  no  reason  to  second-guess  what 

10  had  ah-eady  taken  place.   What,  what  seemed  to  me  to 

1 1  be  more  important  is  whether  or  not  the  information 

12  in  those  referrals  might  be  useftil  someplace  else. 

13  Q      So,  in  other  words,  you  weren't  sitting  on 

14  anything  because  you  thought  a  decision  had  already 

15  been  made  with  respect  to  that  referral;  isn't  that 

16  right. 

17  A      I  didn't  think  I  was.   Somebody  else  I 

18  guess  might  draw  a  different  conclusion.   1  did  not 

19  perceive  it  that  way. 

20  Q      And  as  opposed  to  simply  sitting  on  it,  you 

2 1  gave  it  to  Mr.  Jackson  so  that  he  could  use  the 

22  information  for  the  Hale  investigation. 
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1  A      Yes.   Giving  credit  where  credit  is  due, 

2  that  was  Fletcher's  suggestion.   He  was  getting  into 

3  this  David  Hale  case.  Mr.  Hale  ~  there  was  a  lot  of 

4  transactions  involved,  and  he  thought  that  the 

5  information  in  that  referral  might  be  useful  in  the 

6  investigation  of  Mr.  Hale  and  his  SBA,  small 

7  investment  company. 

8  That  seemed  reasonable.  I  think  that  was  a 

9  reasonable  suggestion. 

10  Q      So,  there  was  no  case  to  sit  on,  just  a 

1 1  potential  source  of  information  for  Mr.  Jackson. 

12  A      That's  the  way  I  viewed  it.   He  was  going 

13  to  do  something  with  the  information  if  it  led 

14  anywhere.   I  do  not  perceive  that  as  doing  nothing. 

15  But  somebody  else  might. 

16  Q      Did  you  have  any  motive  to  try  and  block  or 

17  delay  -- 

18  A      No. 

19  Q      Let  me  finish  the  question.   Did  you  have 

20  any  motive  to  block  or  delay  the  prosecution  with 

2 1  respect  to  this  referral  or  an  investigation  with 

22  respect  to  C0004. 
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1  A      No,  none  whatsoever. 

2  Q      You  were  also  asked  about  whether  you  had 

3  ever  said  that  the  referral  was  highly  prosecutable 

4  or  strong.   Do  you  recall  that  question. 

5  A      I  do,  yes. 

6  Q      Did  you  ever  say  that. 

7  A      No. 

8  Q      Is  that  your  view  today. 

9  A      No. 

10  Q      But  you  do  think  that  it  would  have  looked 

1 1  like  sour  grapes  if  your  office  had  proceeded  with 

12  the  prosecution. 

13  A      I  think  that  was  unavoidable.  We  had 

14  prosecuted  Mr.  McDougal  unsuccessfully.  He  was  quite 

15  vocal  in  his  criticism  of  a  political  prosecution. 

16  And  certainly  any  prosecution  that  we  had  undertaken, 

17  we  would  have  encountered  that. 

18  Q      Could  that  have  had  an  impact  on  the  jury 

19  in  that  case. 

20  A      Well,  sure.   It  could  very  well  have  had  an 

21  impact. 

22  Q      Was  it  thought  within  your  office  that  it 
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1  had  an  impact  in  the  first  case  against  Mr.  McDougal. 

2  A      Well,  I'm  not  sure  I  understand  what  you 

3  are  asking  me. 

4  Q      Was  the  sour  grapes  political  issue  raised 

5  in  Mr.  McDougal' s  trial. 

6  A      The  first  prosecution? 

7  Q      Right. 

8  A      He  certainly  ~  Mr.  McDougal  certainly  made 

9  those  comments  publicly  after  he  was  acquitted.  As 

10  to  whether  or  not  he  publicly  stated  that  he  was 

1 1  being  prosecuted  for  political  reasons  before  the 

12  verdict,  I  don't  remember.   I  don't  remember. 

13  Q      You  mentioned  that  you  saw  Ms.  Casey's 

14  recusal  letter  published  in  the  newspaper.   Did  you 

15  find  that  troublesome. 

16  A      Yes,  I  did. 

17  Q      Why  is  that. 

1 8  A      Well,  I  never  did  understand  how  it  got  in 

19  the  hands  of  the  media.   I'm  certain  she  didn't  hand 

20  it  over.   It  is  a  little  troubling  how  these 

21  documents  got  into  the  hands  of  the  media,  and  I 

22  don't  know  how  that  happened.   I  have  no  idea. 


1  Q      Did  you  ever  hear  any  conversations  within 

2  your  office  among  assistant  U.S.  Attorneys  that 

3  Ms.  Lewis  might  have  been  involved  in  any  leaks  of 

4  sensitive  information. 

5  A      I  think  I  did.    It  was  probably  in  the 

6  nature  of  speculation.   I'm  not  saying  that  either  I 

7  or  any  of  our  U.S.  Attorneys  had  any  knowledge  as  to 

8  how  these  documents  were  leaked  to  the  press.   But  I 

9  did  hear  such  comments,  yes,  but  it  would  be  more  in 

10  the  nature  of  speculation. 

11  Q      Do  you  recall  with  respect  to  what 

12  information  those  comments  were  made,  what 

13  information  had  turned  up  in  the  newspaper  that  led 

14  to  those  comments. 

15  A      Well,  the  letter  of  declination. 

16  Q      Did  that  appear  in  the  paper  as  well. 

17  A      Yes,  it  sure  did.   At  what  point  in  time  I 

18  don't  remember.   But  yes,  it  was  in  the  newspaper. 

19  And  there  were  other  documents,  and  maybe  some  that 

20  didn't  involve  our  office,  maybe  some  RTC  documents. 

21  I  remember  reading  about  those. 

22  Q      I  believe  you  were  asked  if  you  found  it 
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odd  for  there  to  be  a  recusal  letter,  Ms.  Casey's 
recusal  letter  after  her  letter  of  declination  for 
the  first  referral.   I  wanted  to  follow  up  with  you 
on  that. 

A      Is  that  what  I  said?  I'm  trying  to 
remember  what  1  did  say. 

Q      Did  you  find  it  odd,  then?  Let  me  ask 
you. 

A      Of  course,  it  is  two  different  ~  she  had 
already  declined  on  the  first  referral.   So  that  had 
nothing  to  do  with  —  she  was  refiising  on  these  other 
matters.   Well,  I'm  not  sure.    Since  I  wasn't 
involved,  1  don't  know.    I'm  not  saying  if  I  said  I 
found  it  odd  ~  1  shouldn't  have  said  that.   There  is 
no  basis  for  that.   1  don't  know  what  was  going  on 
then. 

1  was  not  involved  in  the  decisions.   I  was 
not  conferring  with  anybody,  Ms.  Casey  or  anybody 
else.   So,  if  I  made  that  comment,  I  might  have,  I 
misspoke  myself. 

Q      I  apologize  if  1  misquoted  you. 

A      I  don't  remember  what  1  said,  quite 


frankly.  These  are  matters  I  simply  do  not  have  any 
information  about,  the  declination  and  then  followed 
by  the  recusal. 

Q      The  declination  was  with  respect  to 
referral  COOO  -- 

A      What  I  call  the  first  RTC  referral. 

Q      That  would  be  the  referral  that  the  Justice 
Department  had  sent  back  to  the  U.S.  Attorney's 
Office. 

A      Yes. 

Q      And  essentially  telling  you  that  there  was 
no  prosecutive  merit  to  the  referral. 

A      Yes.   That's  the  one,  yes. 

Q      Do  you  know  the  basis  of  Ms.  Casey's 
recusal. 

A      No,  1  don't. 

Q      Do  you  know  if  she  had  concerns  about  her 
relationship  with  Jim  Guy  Tucker  or  Stephen  Smith. 

A      I  really  don't  know. 

Q      As  chief  of  the  civil  division,  did  you 
have  any  involvement  in  pursuing  civil  matters  with 
respect  to  S&Ls. 
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1  A      We  were  never  referred  any  civil  litigation 

2  with  regard  to  a  failed  S&L.   Most  of  that  work  was 

3  contracted  out  by  RTC  to  private  law  firms.    I  don't 

4  believe  we  had  any  ~  we  had  no  referral  for  any 

5  civil  action. 

6  Q      Did  you  have  any  role  in  establishing 

7  priorities  of  which  financial  institutions  would  be 

8  pursued  and  in  what  order. 

9  A      You  mean  for  criminal  prosecution? 

10  Q      Right. 

11  A      No. 

12  Q      Did  you  have  any  role  in  that  with  respect 

13  to  civil  litigation? 

14  MR.  FISHMAN:    Generally? 

15  MR.  IVEY:   Generally. 

16  THE  WITNESS:   Like  I  said,  we  had  no  cases 

17  involving,  any  civil  cases  involving  efforts  to 

18  recover  money  or  something  of  that  nature,  a  civil 

19  action  of  that  nature  concerning  a  failed  S&L.    So  we 

20  didn't  have  any  such  case. 

21  BY  MR.  IVEY: 

22 Q      Did  you  ever  provide  any  type  of  support 
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1  role  for  criminal  cases  that  were  being  handled  by 

2  your  office. 

3  A      What  you  might  call  lounge  laws,  somebody 

4  come  by  and  might  want  a  second  opinion  or  a  third 

5  opinion,  nothing  more  than  that. 

6  Q      All  right. 

7  MR.  FISHMAN:    Off  the  record. 

8  (Discussion  off  the  record.) 

9  BY  MR.  IVEY: 

10  Q      Did  Ms.  Casey  ever  mention  or  discuss  any 

1 1  concerns  about  her  recusal  with  you. 

12  A      You  mean  before  she  recused? 

13  Q      Before  she  recused. 

14  A      No. 

1 5  Q      Did  you  ever  hear  anything  about  her 

16  concerns  about  recusal  before  she  recused. 

17  A      Before  she  recused,  no. 

18  Q      What  about  after. 

19  A      I  believe  I  did  hear  a  comment  that  she  had 

20  made  one  time  that  Ms.  Westbrook  had  suggested  the 

21  recusal.  That's  really  about  it. 

22  Q      Did  you  ever  hear  any  concerns  about 
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Mr.  Hale's  refusal  to  make  a  proffer  as  to  what  he 
knew  before  recusal  took  place. 

A      No,  I  did  not,  no. 

Q  Were  you  privy  or  knowledgeable  about  any 
of  the  negotiations  between  your  office  and  Mr.  Hale 
with  respect  to  his  plea. 

A      No.    I  had  returned  to  anonymity. 
MR.  IVEY:    That's  all  for  me. 

EXAMINATION 
BY  MR.  GICALE: 

Q      A  couple  questions.   The  words  you  used, 
that  the  case  had  "no  prosecutive  merit,"  those  are 
your  words? 

A      Yes. 

Q      Those  were  not  the  words  in  the  memo  that 
earlier  you  were  shown. 

A      I  think  you  are  right.   That's  my 
phrasing. 

Q  You  also  indicated  that  your  recollection 
of  it  was  that  the  referral  referred  to  check  kiting; 
correct. 

A      Yes. 


Q      Was  that  the  only  allegation  in  the 
referral  with  respect  to  criminal  activity. 

A      I'm  not  sure  if  that  was  the  only.   I 
believe  that  was  the  principal  element  of  the 
transactions.   I'm  not  going  to  say  that  was  the 
only.    It  was  my  impression  that  that  was  the 
principal  characteristic. 

Q      I'm  going  to  show  you  once  again  what  has 
been  marked  for  identification  as  006695  through 
006714,  and  specifically  refer  you  to  what  is  labeled 
on  that  document  as  page  5,  page  5  on  the  left-hand 
side,  page  5  of  the  original  document.   There  is  a 
page  7  in  the  upper  right-hand  comer  which  is  a  fax 
page. 

If  you  could  direct  your  attention  to  the 
fourth  paragraph  of  that  page. 
A      Okay. 

MR.  FISHMAN:    Are  you  asking  him  ~ 

MR.  GICALE:    I'm  directing  his  attention  to 
that  paragraph  and  ask  him  to  read  that  paragraph. 

MR.  FISHMAN:    To  himself? 

MR.  GICALE:    Yes. 
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1  (Witness  examined  the  document.) 

2  THE  WITNESS:    I  have  read  it. 

3  BY  MR.  GICALE: 

4  Q      Does  that  refresh  your  recollection  as  to 

5  the  kinds  of  criminal  allegations  that  were  in  the 

6  complaint?  I'm  sorry,  not  kinds.   As  to  the 

7  allegations  made  in  the  complaint. 

8  MR.  FISHMAN:    I  object  to  the  form  of  the 

9  question.   He  didn't  testify  as  to  what  was  in  it. 

10  He  said  what  his  impression  was  at  the  time.   If  you 

1 1  are  asking  him  if  that's  what  the  document  says, 

12  that's  one  thing.   But  I  don't  think  you  have  fairly 

13  characterized  his  previous  responses. 

14  MR.  GICALE:    All  right. 

15  BY  MR.  GICALE: 

16  Q      In  that  paragraph,  for  instance,  it  lists 

17  diversion  of  loan  proceeds. 

18  A      Yes,  it  does  say  that. 

19  Q      Do  you  recall  whether  or  not  that  was  one 

20  of  the  allegations. 

21  A      No,  I  did  not  recall  that.   In  the  document 

22  that  you  have  asked  me  to  read,  I  don't  remember 


1  reading  that  before.   If  I  did,  it  just  escapes  me. 

2  I  don't  think  I  have.   But  yes,  that  document, 

3  though,  I  have  read  it  and  it  does  refer  to  ~ 

4  Q      Something  more  than  check  kiting. 

5  A      Yes,  it  does. 

6  Q      I  refer  you  to  page  10  of  this  document, 

7  which  would  start  with  a  2/19/85  date  on  the 

8  left-hand  side.   I  don't  have  the  Bates  number,  but 

9  this  is  inclusive  in  this  range  006695  through 

10  006714. 

1 1  Just  to  identify  the  page,  it  says  "Madison 

12  Guaranty  Savings  &  Loan  criminal  referral  August  31, 

13  1992,  page  10"  on  the  left-hand  side.   Do  you  see 

14  that. 

15  A      Okay. 

16  Q      I  will  refer  you  to  the  2/19/85  entry. 

17  A      I  see  it. 

18  Q      It  is  the  first  paragraph. 

19  A      I'm  sorry.    The  first  paragraph.  All 

20  right. 

21  (Witness  examined  the  document.) 

22  I  have  read  it. 
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Q      That  first  paragraph,  2/19/85,  deals  with  a 
check  number  611  for  95,665.62  that  was  issued  to 
Madison  Guaranty  Savings  &  Loan  for  principal  and 
interest  payments  in  five  McDougal-related  loans; 
correct. 

A      Yes. 

Q      What  it  claims  in  this  document  is  that 
this  check  cleared  from  loan  proceeds  of  a  $351,000 
deposit  to  the  McDougals'  account  of  2/22/85  and  that 
the  proceeds  were  designated  purchase  and  renovation 
of  home  for  the  McDougals.   It  further  goes  on  to 
state  that  over  100,000  of  the  proceeds  were 
ultimately  diverted  for  the  purpose  of  bringing  other 
debt  current. 

A      Yes,  it  says  that. 

Q      Now,  in  terms  of  the  criminal  banking  fraud 
statutes,  is  that  one  dealing  with  a  diversion  of 
loan  proceeds. 

A      You  are  asking  me  if  that  would  constitute 
a  violation? 

Q      Right. 

A      I  don't  know.    I  will  just  be  honest  with 
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1  you.    1  don't  know. 

2  Q      What  they  are  alleging  here  is  that  moneys 

3  designated  for  a  loan,  the  representation  here  is 

4  made,  I  have  read  it  for  you,  but  in  sum,  loan 

5  proceeds  were  used  for  other  purposes;  correct. 

6  A      Yes. 

7  MR.  FISHMAN:    Can  we  not  argue  with  the 

8  witness  here.   The  witness  has  said  he  doesn't  recall 

9  reading  the  document.   He  has  testified  that  he 

10  doesn't  know  whether  standing  alone,  that  particular 

1 1  entry  would  constitute  a  crime  or  not.    He 

12  acknowledges  that  you  have  read  it  correctly. 

13  MR.  GICALE:   Now  he  has  had  an  opportunity 

14  to  read  it. 

15  THE  WITNESS:   Yes,  I  have  read  it. 

16  BY  MR.  GICALE: 

17  Q      Can  you  say  with  certainty  today  reading 

18  that  paragraph  with  that  allegation  in  there  that 

19  that  had  no  prosecutive  merit? 

20  MR.  FISHMAN:    Again,  I  will  have  to  object 

2 1  to  your  characterization.  He  did  not  testify  that  he 

22  read  this  and  that  the  case  had  no  prosecutive 
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1  merit.   I  just  want  the  record  to  be  clear.  You  are 

2  asking  the  question,  I  know,  but  I  think  the 

3  implication  you  are  making  is  that  it  is  different 

4  than  what  he  has  testified  about  before. 

5  MR.  GICALE:    I  understand  what  you  are 

6  saying  on  the  record.   He  did  testify  at  one  earlier 

7  stage  that  he  believed  he  received  a  copy  of  the 

8  referral  in  the  package.  He  wasn't  certain.  That 

9  was  early  on  in  his  testimony. 

10  THE  WITNESS:    It  may  have  been  included. 

1 1  But  again,  1  don't  think  I  read  it. 

12  MR.  IVEY:   What  was  the  question?  Is  there 

1 3  a  question  pending  at  this  point? 

14  MR.  GICALE:    I  will  strike  whatever  the 

15  last  question  is  and  I  will  go  through  this  again. 

16  BY  MR.  GICALE: 

17  Q      You  stated  earlier  that  you  did  have  an  ~ 

18  that  you  believed  you  did  receive  a  copy  of  the 

19  referral. 

20  A      It  may  have  been  ~  of  course,  the  office 

2 1  did  receive  the  referral,  of  course,  at  one  point. 

22  You  are  asking  me  was  it  included  in  the  package  of 
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1  documents  that  was  returned  to  me  in  June  or  July  of 

2  '93.    It  may  have  been.   I'm  not  sure.   I  feel 

3  strongly  that  at  that  point  in  time,  if  it  had  been 

4  included,  I  did  not  sit  down  and  read  it  word  for 

5  word.    I  was  more  interested  in  what  the  department 

6  had  come  up  with. 

7  Q      Well,  the  department  ~  I'm  going  to  refer 

8  you  to  document  00704 1 ,  the  memo  that  you  identified 

9  from  Mark  MacDougall  to  Gerald  McDowell. 

10  A      Yes. 

11  Q      In  it,  it  said  that  it  relied,  referring  to 

12  the  last  paragraph  of  the  first  page,  that  it  relied 

13  on  this  referral;  is  that  correct. 

14  A      Let's  see. 

15  (Witness  examined  the  document.) 

16  Yes,  it  lists  the  RTC  criminal  referral 

17  number  C0004  as  being  included  in  the  information 

18  reviewed.  Of  course,  that's  what  they  were  supposed 

19  to  do.   Yes,  they  should  have  read  that. 

20  Q      But  you  did  not  bother  to  read  it  when  you 

21  read  this. 

22  A      No.    I  do  not  believe  that  I  read  the  RTC 
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1  referral  if,  in  fact,  it  had  been  included  in  the 

2  materials  received  from  the  Department  of  Justice. 

3  I'm  not  sure  it  was.   But  if  it  was  there,  I  don't 

4  think  I  read  it,  because  I  was  looking  for  the  bottom 

5  line.   The  RTC  had  submitted  this  information.   I 

6  didn't  want  to  go  over  that  again  at  that  particular 

7  time.   I  wanted  to  know  what  the  department  had 

8  found.   That  was  what  I  was  most  interested  in. 

9  Q      So,  you  did  not  bother  to  look  at  the 

10  document  that  the  department  used  to  come  to  a  ~ 

11  A      I  did  not  go  back  and  review  the  ~  I 

12  certainly  did  not  review  the  exhibits.   I  can  tell 

13  you  that  for  certain,  the  exhibits  to  the  referral. 

14  Q      Did  you  know  that  the  department  did  not 

15  review  the  exhibits. 

16  A      I  really  don't  know  what  the  department 

17  reviewed. 

18  Q      The  first  - 

19  A      Other  than  what  is  mentioned  in  the  report 

20  there  as  the  materials  reviewed. 

21  Q      Wouldn't  that  be  a  source  of  concern  to  you 

22  when  you  look  at  the  last  paragraph  of  the  first  page 
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1  and  you  find  out  that  the  department  didn't  even 

2  bother  to  review  the  exhibits. 

3  A      Not  necessarily,  not  necessarily. 

4  Q      Were  you  aware  of  the  fact  that  the 

5  department  did  not  bother  to  consult  with  the  FBI 

6  agents  involved  in  the  case? 

7  A      I  did  not  know  at  that  point  in  time 

8  whether  the  department  had  consulted  FBI  agents.   I 

9  don't  know  that  the  FBI  agents  would  have  known 

10  anything  at  that  point  in  time  because  I  don't  know 

1 1  if  they  had  done  anything. 

12  Q      Did  you  know  whether  or  not  the  FBI  had 

13  received  a  copy  of  the  original  criminal  referral. 

14  A      As  I  recall,  it  was  typical,  maybe  not 

15  necessarily  in  every  case  ~  in  this  case,  I  can't 

16  say  for  sure.   But  it  was  typical  when  the  RTC  made  a 

17  referral  to  the  U.S.  Attorney's  Office,  that  the  same 

18  thing  would  be  sent  to  the  local  FBI.   That  happened, 

19  as  I  understand  it,  frequently.   Whether  or  not  it 

20  happened  in  this  case,  I  don't  know. 

21  Q      Again,  referring  to  the  last  paragraph  of 

22  the  fu-st  page,  that  outlines  what  the  department 
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1  reviewed  before  it  came  to  its  conclusion;  correct. 

2  A      Yes. 

3  MR.  FISHMAN:   When  you  say  "the 

4  department,"  the  FBI  is  part  of  the  department. 

5  Mr.  Pence  is  part  of  the  department.  I  think  we 

6  should  avoid  characterizing  by  institution. 

7  MR.  GICALE:    I  will  be  more  specific. 

8  BY  MR.  GICALE: 

9  Q      The  memo,  the  first  page  of  the  document, 

10  last  paragraph,  and  this  again  is  a  memo  from  Mark  J. 

1 1  MacDougall,  M-a-c-D-o-u-g-a-1-1,  to  Gerald  McDowell. 

12  That  indicates  in  that  paragraph  the  documents  that 

13  were  reviewed. 

14  A      Yes,  it  does. 

15  Q      Now,  nowhere  in  there  does  it  state  that 

16  the  exhibits  were  reviewed. 

17  A      Exhibits  are  not  mentioned. 

18  Q      Nowhere  in  it  does  it  state  that  there  was 

19  any  consuhation  with  the  FBI. 

20  A      That  is  not  mentioned. 

21  Q      Nowhere  is  it  stated  that  there  is  any 

22  consultation  with  the  U.S.  Attorney's  Office  in 
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1  Little  Rock? 

2  A      Well,  it  mentions  ~  I  think  you  are 

3  right.   It  does  mention  a  letter  from  Mr.  Banks.   But 

4  I  don't  think  that's  what  you  mean  by  "conferring." 

5  Q      I  will  also  refer  you  to  the  last  page  of 

6  this  document  in  the  recommendation  section.   This  is 

7  at  page  00  ~  this  is  document  007045.    I  am  going  to 

8  refer  you  to  the  last  paragraph  where  it  says  "based 

9  solely  upon  available  information."   Do  you  see  those 

10  words. 

1 1  A      Yes,  I  do.    "Based  solely  upon  available 

12  information,"  yes. 

13  Q      Were  the  exhibits,  the  300  exhibits,  would 

14  you  have  made  those  available  to  the  Department  of 

15  Justice  if  they  wanted  to  review  them. 

16  A      Well,  sure. 

17  MR.  FISHMAN:   Again  -- 

18  BY  MR.  GICALE: 

19  Q      To  Mr.  McDowell  or  Mr.  MacDougall. 

20  A      Well,  certainly.   If  we  had  something  they 

21  requested,  sure,  we  would  give  it. 

22  Q      They  were  available  to  them  if  they  wanted 
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1  to  look  at  them;  is  that  correct. 

2  A      Yes,  they  could  have  been  provided  had  they 

3  found  that  they  needed  to  see  them. 

4  Q      If  they  had  questions  of  a  particular 

5  assistant  U.S.  Attorney  from  your  district,  you  would 

6  have  made  that  assistant  U.S.  Attorney  available? 

7  MR.  FISHMAN:   For  the  record,  there  was  a 

8  recusal  request  pending. 

9  MR.  GICALE:   That's  on  the  record. 

10  BY  MR.  GICALE: 

1 1  Q      You  would  have  made  an  AUSA  available  if 

12  they  wanted  to  talk  to  them;  correct. 

13  A      Very  reluctantly,  because  Mr.  Banks  had 

14  said  we  shouldn't  be  involved  in  this.    I  mean  we 

15  would  have  not  wanted  to  do  that  until  there  was  a 

16  decision  on  whether  or  not  we  could  do  that. 

17  Q      All  right.   Were  the  FBI  agents  available 

18  for  Mr.  McDowell  and  Mr.  MacDougall  to  talk  to. 

19  A      I  don't  know.    I  don't  know.    I  have  no 

20  reason  why  they  wouldn't  be.   But  I  cannot  answer 

21  that  question  definitively.  Again,  I  was  not  ~  that 

22  review  was  made  in  the  Department  of  Justice  in 
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1  Washington. 

2  Q      In  any  event,  other  than  reviewing  the 

3  memorandum  from  Mr.  MacDougall,  you  did  not  compare 

4  the  memorandum  to  the  original  referral. 

5  A      No,  I  did  not. 

6  Q      You  did  not  look  at  the  exhibits  that  came 

7  with  the  referral. 

8  A      No,  I  did  not. 

9  Q      And  in  general,  you  deferred  to  Mr.  Jackson 

10  as  to  what  to  do  fiirther  on  this  case;  correct. 

11  A      He  made  a  suggestion.   I  think  it  was  a 

12  good  suggestion,  and  I  accepted  it,  yes. 

13  Q      And  you  did  not  decline  at  this  point  the 

14  case. 

15  A      No,  we  didn't  do  any  letter  of  declination 

16  at  that  point,  no,  sir,  we  did  not. 

17  Q      You  kept  it  open  because  Fletcher  Jackson 

18  thought  there  might  be  some  usefiil  purpose  ~ 

19  A      Yes. 

20  Q      ~  in  the  information  that  was  part  of  this 

21  referral;  correct. 

22  A      Yes,  that's  true.   Again,  I  must  say,  we 
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1  had  prosecuted  Mr.  McDougal  once  unsuccessfully. 

2  That  was  one  of  the  reasons  Mr.  Banks  wanted  to 

3  recuse.  If  we  had  wanted  to  do  anything,  we  still 

4  have  that  problem  that  you  would  have  to  face  with  a 

5  second  prosecution  of  Mr.  McDougal. 

6  Q      I  understand  that.   That  doesn't  go  to  the 

7  question  of  whether  or  not  there  is  evidence  of  a 

8  federal  crime? 

9  A      That's  true.   That's  true.   That  would  have 

10  to  do  with  I  guess  whether  or  not  you  wanted  to  take 

1 1  the  case  to  court,  assuming  there  was  enough  evidence 

12  to  do  so.   That  would  come  into  the  final  decision,  I 

13  suppose,  yes. 

14  Q      And  there  would  be  a  question,  perhaps,  of 

15  resources  as  well. 

16  A      Yes. 

17  Q      Were  you  aware  of  other  bank  fraud  ~  were 

1 8  there  other  bank  fraud  cases  in  your  office  while  ~ 

19  the  time  you  were  acting  U.S.  Attorney. 

20  A      Yes,  there  were. 

21  Q      Did  some  of  those  cases  involve  loans  from 

22  banks  where  the  proceeds  were  used  for  purposes  other 
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1  than  the  intended  purpose? 

2  MR.  IVEY:    Could  I  ask  - 

3  THE  WITNESS:    I  don't  know.   I  don't 

4  remember.  I  know  we  had  bank  fraud  cases  as  to  the 

5  underlying  offense.  The  evidentiary  detail  I  just 

6  don't  remember. 

7  MR.  GICALE:    I  have  nothing  ftirther  at  this 

8  point. 

9  MR.  IVEY:   I  don't  have  anything  else 

10  either. 

11  (Whereupon,  at  12:50  p.m.,  the  deposition 

12  was  concluded.) 
13 

14  

15  RICHARD  M.  PENCE 
16 

17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     m 


I,  BRENDA  M.  SMONSKEY,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  tirue 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


Notary  Public  in  and  for  thaT 
District  of  Columbia  (j 

My  Commission  Expires  SEPTEMBER  14,  1996 
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l^S.  Oparsnent  of  Jiucc: 

-Off.cc  of  the  Depurv-  Ancrr.tv  G; 


wufiiafion.   3  C.  Z-*30 


r«bruary  18,  199  3 


KdORANDCH  TO:   John  C.  X««r«y 

Acting  A««l»tAr.r  Atrcrr.«y  c«n«ral 

r:iCK:   Douqla*  M.  Traiiaz^^ 

A»«ociar«  Capu^y  Atrsrnay  c«n«ral 

\   ■'  US:   Jl«cu«al  by  tha  U.S.  Artamay't  CttLzM 
\         Jar  tha  S*«-=«rn  Olsrrlct  of  ArXansaa  or-'  a 

//^'      V 

Ti*  at*;acii«(i  rmcuaal  pacica^a   i*   fcrvcrdad   fsr  yccr>aviaw 

and  ricsEsendXrlcn-      'Kia.iXa. 


Attacisanr 


Y^. 


GAC    QC0  3  9: 


^- 


2355 


U-S.  DeparuTxnc  o(  Juaice 


Cnminal  Division 


JZi.-^^:iC2-:X.=x::Lr: 


ro: 


racM 


SL-BJiCT: 


Douglas    M.    Fra:ier 

Xsaociaca   Deputy   Atrorney   G«neral 

Jofia   C.    Keeney '''  " "    *" 

Actir.g  Assisranc   Attorney   General 

Recasai    by   tie   U.S.    Attorney 's   Of  rice    for   tfte    Eastern 
District  of  Arkansas   en   a   Resolution  Trust  Corporation 
Refsrral'. 


The  atttaciied  recSSal  pacicage  was  forvarded  for  review  frca 
your  oCricevoa  February  13,  1993.  We  have  reviewed  the  material  in 
the  pacJca-ge  aad  have  concluded  that  there  is  nc'identiiiabla  basis 
tor  recusa\l  b»  the  United  States  Attomey_;,,,-^Turther ,  wevj^culd  not 
question     a\d«ci3ion     by     the     United     States     Attorney  ._m     decline 

further    sxibst»ntive    action   on    the    ref  exial. A   copy   otthe    Fraud 

Section's  aeaorandtia  sxijaaarizing  our  review  is  attached  for  your 
use  and,  should  you  decide  it  is  appropriate,  for  fcrvardinc  to  the 
United   States  Attorney's   Office    m   Little   Rock. 

Attachments 


decrrcs 
Section  QiLiL 
Sec.  Seci 
Keasy      |   \ 

ULjJHH  n    ;      \ 
MiBUBll    j       ^V, 

Caruer       ! 
aanch        i 
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January   27',    199  3 


Ms.    Dorma/  H«nn«man 
Offic*   of  L«<?ai  Counaal 
E:eecu'Clv«  OfJic*   Cor   U.S. 
Main  Justica  Bnilding 
Washingxon,    D.C.      20530 


AC-arneys 


Ra:   ,RTC  Referral  CO 00 4 

Dear  Ms  .\  Henna«an : 

This  ds^^a  follow-up  to  ay  le«ar  of  Ocrob«r^6,  1992,  which  I 
believe  was.  praviou.ly  sent  to  you.   If  not^a  copy  is  enclosed. 


\, 


VC  of f i^sials  have  again  contacted  ^stei^-afTIce"  following  an 
FOIA  request  ui«m  the.  by  .o»e  member  of  the  Little  RocJc  media. 

R-^C's  contact  with  us  was  to  datarsine  the  position  of  this 
of-^ce  -eaa-dim  their  response  to  the  FOIA  request.  Specifically, 
R?C  wan'tell  to^-iow  if  a  production  of  referral  documents  would 
affect  our  invastigation. 


The  purpose 

confusion. 


of  this 


letter  is  to  clarify  any  possible 


r 


\\ 


?lir«t.  ve  have  no  investigation  ongoing.  Sarcond  we  have 
inforaedTwc  of  tiii.  and  further  suggested  ^•Y  '^^'i'^.^.f^^if  .^J 
ippropriat.  fOIX  law  in  responding  to  the  f^tSU  l^^sza^^l 

present:  status  of  the  above  referral.  \ 


there  is!  merit  to  substantiate  further  investigation.  . 

U 
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?ag«  : 

January  27^   :99  3^ 


I  b«li«v«  tiji«  attics  has  a  ccn^lict  of  interest  in  conducting 
an  inv««t^gation  or^,,.pr«s«ntTng  in — Lndictaent  against  t-1ese 
individua^ls.  Previous  pros«cution  of  Mr r^TlcOaugal  and  two  other 
defendant*  reauirid  in  a  not  guilty  verdict.  Several  allegations 
suggesting  political  proaecutiona  were  oade  during  .the  trial. 
These  were  patently  false  but  a  second  inveatigation/prosecution 
could  eaaily  give  the  appearance  of  inappropriate  activation  by 
this  office. 
/ 

I  would  appreciate  and  Axpect  that  any  decision  of 
investigation,  indicraent,  proaecution  or  declinatiom  be  the 
reaponaibility  of  the  Departaent  of  Juatice.  I  have  resigned  ny 
poaition  aa  United  States  Attorney  effective  March  1,  1993,  and  aa 
separating  service  with  the  Departaent  of  Justice  that  date.  I 
will  be  happy  to  transfer  the  RTC  worJcpapers  or  aaJee  thea  available 
for  your  reviiw. 

Best  Regards, 


"^t^La^//^  ^U 


A. 

United   Stal 


-sXifKS 


C3/bw 
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c  :■ 


MEMORANDL-M  FCR:   Stuar"  M.  Gerson 

Acting  Attorney  General 

TKSU:   Douglas  N.  Frailer 

Principal  Associate  Cecuty  Attorney  General 

FROM:   Anthony  C.  Moscato  /O^   , 

Director  /   ^  / 

SlTBJSCT:   Recusal  by  the  United  States  Attorney's-  off; 
for  the  Eastern  District  of  Arkansas  en  a 
Resolution  Trust  Corpora"  icn  r.eferral 


The  attached\letter  from  United  States  At 

Hanks,  Eastern  bds'trict  of  Arkansas,  assert;        

conflict  of  intera.si  in  pursuing  a  possible  l.:: -ac^Jution  o: 
Mr.  and  Mrs.  McDcugal  and  a  Ms.  Anspaugh  for  alleged  check  fraud, 
check  kiting,  misuse  of  position,  bank  fraud,  forgery  and 
conspiracy.   Mr.  Banks  rec'uests  t.hat  the  Cepartr.ent  of  Justice 
determine  the  prosecutive  merit  of  this  matter.   The 
United  States  Attorney's  office  has  previously  prosecuted 
Mr.  McDougal  and  two  other  individuals  i.n  late  1983  on  s:.aiilar 
charges  and  they  were  found  not  guilty.   The  Resolution  Trust 
Corporation  (RTC)  has  for-^arded  new  and  addLtional  infor:nation  to 
the  United  States  Attorney's  office  on  September  2,  J,992,  for 
consideration.   As  stated  above,  the  second  referralV involves  the 
same  patterns  of  activity  for  which  these  individuals  have  been 
found  notj  g;uilty,  but  present  different  transactions.'. 

Mr.  RanVg-  h«s1  i  oyg'^  h  '  =;  nffirp  gbnnlH  nor  ho involved  in  the 

prosecutorial  determination  because  it  may  give  rise  to  the 
appearance  of  inappropriate  prosecutorial  motivation  by  his 
office.   The  matter  may  involve  President  and  Mrs.  ClintonXas 
witnesses'.  Mr-.     Banlc.q  ■=;tarp<;  in  h-!<^  1  o-rr.°r  to  th'q  h^'^'tp  "hat 
the  RTC 'si  second  referral  of  September  2,  1992,  merits  a  "limited 
preliminary  investigation"  of  the  allegations  contained  therein. 
I  I 

On  October  15,  1992,  Mr.  Banks  informed  the  RTC  by  letter 
(attached)-^  that  his  office  would  not  participate  in  an 
investigation  into  this  matter  prior  to  November  3,  1992.   He 
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stated  furttier  "[,(-'that  ar'ter  such  a  lapse  cc  ti.-ne  the  insiste.-.ca 
ior   urgency  in  this  case  [by  the  RTC]  appears  to  suggest  an 
intentional  or*  unintentional  attempt  to  inter^/ene  i'ntc  the 
political  process  of  the  upceminc — pr-es-^jiential  election." 


It  is/ our  understanding  that  subsequent  tcx^Mr.  Banks' 
October  1992  response,  the  RTC  contacted  the  United  States 
Attorney "s  office  regarding  a  Freedom  of  Information  Act > request 
it  received  from  the  media  regarding  this  matter.  VRs   RTC 
inquired  how  release  of  any  information  may  affect  the 
investigation.   Mr.  Banks  related  to  the  RTC  that  there  was  no 
ongoing;  investigation  into  this  matter  and  advised  the  RTC.  to 
follow  "the  appropriate  FCIA  law  in  responding  to  the  request" 
(see  lejtter  to  this  office).   Mr.  Banks  has  resigned  as 
United  States  Attorney  effective  March  1,  1993. 

Also  attached  are  copies  of  Urgent  Reports  prepared  by  this 
office  dated  October  7  and  20,  1992,  notifying  the  Department 
that  the  RTC  referred  this  matter  to  the  United  States  Attcrr.ev's 
office.   The  RTC  referral  itoeif  is  also  included. 


.^J^TTZR  Sr:CULO\R£MAIN  IN  USAC :  

MATTER  AND  rll^S  -SHCULC  =£  RZFZRRZ3  TC 


CTKZR: 


Stuart   M.    Gerson                                                       Data 
Acting   >t^^orr>ay    Gar.ecai ■ 


Attachments 


ACM:DCW:HXM:sj ;2/5/93 
Robert/Misc/BANKS . MEM 
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L^.  D«;MrTniect  of  Justice 


MZMORAjroro 


aZRAX.0   Z.    MCOOWSZX 

caizy/ 

TTOiUn    S2CTI0M 


MARX   J.    XACDOOGALL 
TRIAL   ATTORireY 


R2: 


DATE! 


R2SOI.UTI0N  TRUST  CORPORATION  CRIMINAL  R£7SRRAL  NO.  COO 04, 
DATBO  AUeUST  31,  1992,  NAMING  JAM£3  B.  MCOOOGAL,/  SUBAN  H. 
MCOCUGAL  ANC  LISA  ANS7AUGH 

\   \ 
?ESRnARY  23,  1993 


This  menorandum  responds  to  your  reque^S^hat  a  review-;  of  the 
captioned  criVina.1  referral  be  undertaken  ar^  ri  pr  a  1  J'ttii  nnr-,'' 
reconmendation  \jaade  regarding  further  investigation  and 
prosecution.  T!ie  referral  names  JAMES  B.  MCDOUGAL  (an  officer, 
director  and  shareholder  of  the  former  Madison  Guaranty  Savings  i 
Loan  of  Little  Rock,  Ar)cansas)  ,  SUSAN  H.  MCDOUGAL  (a  director  and 
shareholder  of  Madison  Guaranty  and  the  wife  of  James  B.  McDougal) 
and  LISA  ANSPAXH  (a  business  associate  of  the  McOougals)  as 
persons  suspected  of  criminal  violations.  Ref.  at  2,3  and  4.  The 
author  of  the  criminal  referral,  Laura  Jean  Lewis  (Criminal 
Investigator) ,  also  identifies  Governor  (now  President)  BILL 
CLINTON,  HILLARY  RODHAM  CLINTON  and  Ar)cansas  Lieu^nant  Governor 
(now  Governor)  JIM  GUY  TUCKZR  as  witnesses.  Ref.  at'^lS.  Further, 
the  author  of  the  referral  makes  allegations  concerning  former 
Senator  J.\  WILLIAM  FULBRIGHT  but  does  not  name  Fulbright  among  the 
persons  suspected  of  criminal  violations.  Ref.  at  77a,\l2  and  14. 


A.  SCOPg 


or  Rgv^ni 


In  preparing  this — mcaorandun, — the — fulluwiiiy — docuaerrts  were 
reviewed?  /(l)  RTC  Criminal  Referral  No.  C0004,  dated  August  31, 
1992,  (2J  fetter  dated  September  1,  1992  from  L.  Richard  lorio,  RTC 
Field  Investigations  officer,  to  Charles  A.  Banks,  United  States 
AttorneyljCor  the  Eastern  District  of  Arkansas,  (3)  Letter  dated 
October  16,  1992  from  Charles  A.  Banks  to  Don  Pettus,  Special  Agent 
in  Charge,   Federal  Bureau  of  Investigation/Little  Rock  Field 
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Office,  and  (4)/L«tter  dated  January  27,  1993  from  Charles  A.  3anki 
to  Donna  Henne'man,  Office  ofLeqal  Counsel /Departaenr  of  Justice. 
None  of  the  X^ansactionaJr-dScunents  desSr-iiaed  in  the  rsf  erral  were 
provided  or  review^d^  Accordingly,  all""^ref  erences  in  this 
memorandua/ to  facftial  allegations  or  claims  arev  based  \solely  on 
statenents  included  in  the  referral. 


B.  CTIMIMAL  VIOLATIONa  XLX.ZSED 

The  autthor  of  the  referral  cites  conspiracy  (18  U.S.\c.  5  371), 
aisapplicatlon  (18  U.S.C.  S  657)  and  bank  fraud  (18  U.S.C.  Sil344),' 
as  suspected  violations.  Ref.  at  1. 


C.  8UMMXRY  or  rACTTTXL  ALL2GATI0M8 

\   I 
According  to  the  referral,  James  and  Susan  McDougal  were 

shareholdersv and  directors  of  Madison  Guaranty  Savings /and/ Loan  of 

Little  Rock, \  Arkansas .   James  McDougal  is  also  identified  as  an 

officer  of  \  the  institution.   The  extent  of  the  McDjOugal^'  equity 

interest  in\  M^ison  Guaranty  and  the  office  or^<iff icesl  held  by 

James  McDougal  atre  not  specified  in  the  ref erral<r  Lisa  AnSMugh  is 

identified  as"^  business  partner  of  Susan  McSriugal  who  assisted  Ms. 

McDougal  in  bookkeeping  for  various  busino-as  entities. ~ — HSile  no 

specific  information  is  provided,  the  facts  alleged  in  the  referral 

suggest  that  the  McDougals  were  also  active  in  real  estate 

development  at  the  time  of  their  association  with  Madison  Guaranty. 

The  referral  is  focused  on  the  activity  in  the  demand  deposit 
accounts  maintained  at  Madison  Guaranty  by  the  McDougals  and  a 
group  of  business  entities  allegedly  under  their  control  during  the 
period  February  1984  through  July  1987.  The  author  of  the  referral 
alleges  that  various  transfers  of  funds  among  these  accounts,  often 
involvincL  the  creation  or  funding  of  overdrafts\  constituted 
criminal  I  activity.  The  author  specifically  cites\  •'unauthorized 
loans,  check  kiting,  possible  forgery  (or  at  the^  \very  least, 
extensive  \  use  of  unauthorized  signatures) j  \  potential 
misapproprxAtion  of  funds,  possible  illicit  campaiga^ontributions , 
diversion  of  loan  proceeds,  and  potential  bank  fraud",  kef.  at  5. 


In  ^upport  of  these  allegations,  the  author  of  the  referral 
describes  some  76  banking  transactions,  nearly  all  involving  the 
making,  presentment  or  payment  of  checks  by  one  of  the  McDougals  or 
by  business  entities  associated  with  the  McDougals.  Ref .  at  6  -  17. 
Based  s<iL(ely  on  this  information,  it  would  appear  that  the 
McDougals  regularly  issued  checks  on  Madison  Guaranty  accounts  with 
insufficient  funds.  Once  payment  was  made  on  these  checks,  the 
resulting  overdraft  would  often  be  funded  by  a  check  drawn  on 
another  McDougal  account  at  Madison  Guaranty,  which  frequently 
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created  yet  anotKer  overdraft  in  the  second  account .  Notations  on 
some  of  th«  ffiecJcs  suggest  that  they  reflected  \oans  from  one 
entity  under/the  control  of__th«-McOouqals  to  another ^or  to  one  of 
the  McDougals  individuaiXyT 

/  y^^  \  \ 

The  referral/T\irther  suggests  that  nany  of  the  checks  bearing 
the  signartura  of  one  of  the  McDougals  were,  in  fact\  signed  by  the 
other  McDougzLl  or  by  Lisa  Anspaugh.  The  referral  cites  no 
evidence,  however,  that  any  instruments  were  executecis  in  the  name 
of  an  authorized  signer  without  permission.  The  referral j further 
notes  a I  check  in  the  amount  of  $3,000,  drawn  on  a  personal  'account 
of  Mr.  and  Mrs.  McOougal  and  dated  April  4,  198S,  which  vas  made  to 
the  order  /of  the  "Bill  Clinton  Campaign  Fund".  This  account 
allegedlly  carried  an  overdrawn  balance  at  the  time  the  I  check  was 
written  which  continued  for  approximately  3  0  days.  Ref.  at  11. 
On  the  seune  date  a  second  check  in  the  amount  of  $3,000,  payable  to 
Madison '\Guaranty,  was  drawn  against  one  of  the  McDougals'  business 
accounts.  \Ref.  at  -6.  Other  than  the  alleged  overdrafts,  the 
significance  of  these  checks  to  any  theory  of  criminal /activity  is 
not  clear.  \ln  addition,  in  several  instances,  the  aathor  of  the 
referral  alleges  that  315.00  overdraft  fees  were  charged  by  Madison 
Guaranty  ts  MtDougal  accounts  but  were  subsequently  cancelled. 

The  autKorXof  the  referral  also  alleges^hat,  "the  McSLougal's 
[sic]  clear ly\di\er-ted  funds  from  their  fl^dison  GuarantMl  home 
purchase  and  iappovement  loan  of  3351,502-; — funded  In  2/35,  for 
other  purposes" .Ref .  at  7.  The  referral  specifically  alleges  that 
more  than  3100,000  was  "diverted"  to  the  repayme.nt  of  other  leans 
then  due  from  the  McDougals  to  Madison  Guaranty.  Ref.  at  7  and  10. 
No  evidence  is  offered,  however,  that  any  false  statement  or  entry 
was  made  by  either  of  the  McDougals  or  Ms.  Anspaugh  in  connection 
with  the  home  loan  or  that  the  improvements  to  be  done  on  the  home 
were  not  completed. 

D.  ALLgG3CTIOM8  RZLATINQ  TO  CLINTONS  AMP  ?TTLBRIGHT 

Thei  author  of  the  referral  lists  President  Clinton  and  Hillary 
Rodham  Clinton  as  the  first  two  of  six  ". . .witnesses  who  might  have 

inf  onaation^^f  the  suj^pected  v-inl^rinn" Ref  . — at— 43  .  Vo  factual 

claims  can  b«  found  in  the  referral  to  support  the  designation  of 
Mr.  or  Mts.  Clinton  as  witnesses, 

Other  than  the  campaign  rnni-T-i  hni-i  nng  ^ — cited — »b«ve,  the 
referral!.  &imply  identifies  the  Clintons  as  among,  "[t]hose  who 
allegedly/  stood  to  gain  the  most  from  these  numerous  and 
questionable  inter-account  transactions".  Ref.  at  5  and;  17.  This 
claim  isj  based  upon  the  implication  by  the  author  of  the  referral 
that  the-'ciintons  may  have  invested  in  one  or  more  real  estate 
ventures  undertaken  by  the  McDougals.  Ref.  at  5.   Citing  newspaper 
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referencas,  the  arutiior  also  speculates  concernirxj  a  525,000  c.'ieck 
issued  by  one  of  the  McOougal  entities  in  March  198^5,  stating  that 
"...this  could  have  been  the_  tine  grame  in  which  Whitewater  (the 
McDougal  busdness  entity^-vas^conductln^^t-r^nsactions  Regarding  the 
house  that/ was  allegedly  purchased  and  subs'equently  sold  by  Ms. 
Clinton".  /  Re£.  atT^  13.  No  other  inf  oraatioiv  regarding  this 
speculation  is  contained  in  the  referral.        "^v     \ 

/     /  •     '"'. 

SiBilarly,  several  references  are  found  in  the\  referral  to 
former  Senator  J.  Willian  Fulbright  as  a  principal  of  a  corporation 
named  "Eaxth  Movers,  Inc."  Ref.  at  7-8,  12  and  14.  The  referral 
describes  two  ciiacJcs  drawn  against  McDougal  accounts  in  April  and 
May,  1985, /totalling  $50,000,  which  were  made  or  endorsed | to  the 
order  otf  Earth  Movers,  Inc.  One  of  these  chec)cs,  in  thei  amount  of 
§30,0001,  was  issued  by  one  of  the  McDougal  entities!  to  Jeunes 
McOougal,  endorsed  by  McDougal  to  Earth  Movers,  then  used  by  Earth 
Movers  ito  I  purciiase  a  Madison  Guaranty  cashier's  check!  The 
referral  states  that  the  $30,000  cashier's  check  had  not  been 
located. \  Other  than  creating  or  increasing  overdrafts;  in  the 
subject  accounts,  facts  suggesting  the  significance  of ^these  checks 
or  the  implied  involvement  of  Fulbright  in  the  McDouga-ls'  financial 
affairs  are  noZ   provided  in  the  overdraft. 


Z.  XMALYSIS 

The  referrirl'  provides  substantial  factual  support  for  the 
assertion  that  Mr.  and  Mrs.  McDougal 's  conduct  may  have  constituted 
a  breach  of  fiduciary  duty,  abuse  of  position,  and  self-dealing. 
The  referral  does  not  provide,  however,  factual  allegations 
sufficient  to  establish  the  elements  of  any  of  the  criminal 
statutes  used  in  the  prosecution  of  bank  fraud  cases  (13  U.S.C.  SS 
215,  656,  657,  1005,  1006,  1014,  1344  or  1956). 

The  author  of  the  referral,  for  example,  repeatedly  alleges 
"check  kiting"  on  the  part  of  the  McDougals.  Check  kiting  involves 
the  use  of  accounts  at  two  or  more  financial  institutions  to  obtain 
interest- tree  loans  by  taking  advantage  of  the  tiae^  required  to 
complete  thm  check-clearing  process.  The  conduct  described  in  the 
referral!,  'faovevgr,  is  almost  fully  limited  to  tfag  issuance  and 
deposit  I  of  Cheeses,  drawn  on  accounts  with  insufficient  funds, 
within  Mladison  Gaaranty.  While  the  issuance  of  such  "ba\i  checks" 
nay  constitute  a  violation  of  state  law,  it  is  generally\  outside 
the  scopje  of  Federal  prosecution. i 

Mor]e<3ver,  tie  referral  does  not  include  allegations  of  conduct 
suggesting  a  leiel  of  criminal  intent  necessary  to  satisfy  that 
element  I  <i^f  any  of  the  principal  Federal  bank  fraud  -statutes. 
Misapplication  of  funds,  (13  U.S.C.  SS  656  or  657),  limited  to  bank 
insiders,  requires  that  the  act  be  done  "willfully",  defined  as 
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voluntarily  and  purposely,  with  the  specific  intent\|:o  disobey  or 
disregard  the  law.  Fift;h-g±reuit  Pagrerrv-Jurv  Instructions  at  51. 
The  genera L''banJc  fra^id^statute  (18  U.S.C.  S">iM)  requires  that  a 
scheme  or/  artifice  be  executed  in  an  ef fort\to  defraud  the 
institution  "knowingly",  defined  as  voluntarily  ot\intentionally, 
not  because  of/aistaJce  or  accident.  Fifth  Circuit?.  Pattern  Jurv 
Instructions  at  49.  The  false  entry  statutes  (13  U.S.C. \SS  1005 
and  1006>)  ,  also  limited  in  scope  to  banJc  insiders,  require  that  the 
false  entry/  be  made  "with  intent  to  defraud"  the\  financial 
institution;  defined  as  the  intent  to  cheat  or  deceive\  the  bank. 
Fifth  CircuAt  Pattern  Jurv  Instructions  at  130. 


The  absence  of  facts  establishing  criminal  intent  on  ti&e  part 
of  the  McOougals  argues  persuasively  against  the  initiation  of  a 
criminal  investigation.  Further,  the  referral  does  not  claim  that 
any  specif i'c  loss  to  the  institution  resulted  from  the  McDbugal's 
chec)cing\  account  activity.  Ref.  at  19.  The  payment,''  of/  checks 
drawn  against  deficient  balances  and  the  waiver  of  overdraft  fees 
are  common,  i^  improper,  accommodations  regularly  extended /by  banks 
to  substantial  customers.  The  referral  does  not  allege  l^at  this 
account  ac'felvi^ty  was  not  correctly  reflected  orythe  t^ooks  and 
records  of  Madison  Guaranty  or  in  reported  to^„PMeral  regulatory 
agencies. 


It  should  ailso  be  noted  that  James  B.  McOougal  was  Apparently 
indicted,  tried  and  acquitted  in  1988  or  1989  in  connection  with 
his  involvement  with  Madison  Guaranty.  Ref.  at  2;  Latter  frcm 
Charles  A.  Banks.  United  States  Attorney,  to  Don  R.  Pettus .  Special 
Agent  in  Charge,  dated  October  16,  1992.  No  details  relating  to  the 
previous  prosecution  of  McDougal  have  been  provided. 

Finally,  no  facts  can  be  identified  to  support  the  designation 
of  President  Bill  Clinton,  Hillary  Rodham  Clinton  or  Governor  Jim 
Guy  Tucker  as  material  witnesses  to  the  allegations  made  in  the 
criminall  Referral. 


r.     RgcoaocgHPATiow 


Based  solely  upon  available  information,  and  in  \light  of 
applicable  law  and  current  Fraud  Section  standards  for  pros^ecution, 
the  conauct  of  James  B.  McDougal,  Susan  H.  McDougal  arid  Lisa 
Anspaughj  as^-Tiescribed  in  the  eriainal  raferral  d<5es  not  appear  to 
warrant  the  initiation  of  a  criminal  investigation. 
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mSOlUTION  TRUST  COBPO^TION 
Raplf(a«  Tb«  Critm 


I  Th«  Coa/Mtaca 


The  H^orable  Richard  M.  Pence 
Uoited  States  Attorney 
Eastern  Distric^df  Arkansas 

Post  Offi<fe  and  Courts  Building 
W.Capik)!,  Room  331 
Pp.  Box  1229 
ittle  Rqtk.  Arkansas  72203 

#7236  Madison  Guaranty  Savings  <&  Loan 

LitUc  Rock,  Arkansas  -  In  Receivcrehip  (11/29/90) 

CRIMTNAL  REFERRAL  ^a;^tBFR  0)004 

Ibear  i/li.  Pence: 

i^  ScDlember  1,  1992,  the  above  capdoned  criminal  referral  was  submitted  to  your  of 

the^esoludon  Trust  Girporation's  ("RTC")  Kansas  Qty  OCBce  of  Investigations. 
D^ember  15,  1992,  RTC  Kansas  Qty  Investigations  received  a  letter  from  FBI  Special 
Agent  in\Charge  (*SAC),  Don  K.  Pettus,  acknowledging  receipt  of  the  referral  and  directing 
any  Wth»'  inquiries  to  Assistant  United  States  Attorney  Floyd  Mac  Dodsoa/Howeyer,  it 
is  myVnderstanding  that  Mr.  Dodson  has  recently  left  the  U.  S.  Attome/s^EGce,  ai/d  this 
letter  u,  therefore  being  directed  to  you. 

Prior  refei'lals  siibmitted  simultaneously  to  both  the  U.S.  Attor^ey'l^ffice  and  the  FOfhave 
generated  respoii^s  advising  this  ofBce  of  either  declinatio£of  prosecution,  or  that  aj^e 
has  been  openB4/On  the  basis  of  the  referraL  To  date,  the-RTC' KansaFCIty  Office  of 
Investigations  has  received  no  further  correspondence  regarding  the  aforementioned  referral 
In  order  to  update  RTC  Investigations  Sles,  a  written  response  as  to  the  current  status  of 
this  referral  would  be  appreciated. 

Should  you  have  any  questions,  or  require  additional  information,  please  do  not  hesitate  to 
contact  either  myself  at  (816)  968-7237,  Supervisory  Investigator  Lee  Ausen  at  (816)  968- 
7243,  or  Field  Investigations  Officer  L.  Richard  lorio  at  (816)  968-7212. 

Very  truly  yours. 


Main  Straet  Suite  200.  Kansas  Oty.  Missoul.  64  f  12.  (0  f<5)53 }  22 12 


^^c' 


o«- 


a'' 


41-378  97-22 
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I  .>.  Dcparirmni  ol  Juiiici- 

L  lined  Slates  Aiiorncy 
_LQSicrn  Distric!  of  Arkansas 


Ms.  L.  Je, 

Criminal^ 

Resolution  Tr^st  Corporation 
4900  Ma^n  Street,  Suite  200 
Kansas  City/  MO   64112 


Dear  Ms 


Relfer^nce  is  made  to  your  letter  of  May  4,  1993.  Ffannfer  U.S. 
Attorney  dearies  A.  Banks  determined  that  this  office/  has  a 
conflict  (if  interest  with  conducting  an  investigation  or 
prosecuting\any  criminal  charges  concerning  this  matte 


The  previous  prosecution  by  this  office  of  James  McDougal, 
former  presadent  of  the  institution,  and  two  othet/jiersonsl  resulted 
in  not  guiltyXyerdicts.  Allegations  sugge^liring  a  poivl^ically 
motivated  prosecution  were  made  during  and--«^er  the  triar: 

Considerabre^media  attention  was  given  to  such  allegations. 

These  allegations  were  entirely  groundless.  However,  Mr. 
Banks  felt  that  a  second  investigation/prosecution  could  give  the 
appearance  of  inappropriate  motivation.  Consequently,  this  matter 
was  referred  to  the  Office  of  Legal  Counsel,  Executive  Office  for 
U.S.  Attorneys,  U.S.  Justice  Department,  Washington,  D.C.   20530. 

I  have  not  heard  from  that  office,  and  I  do  not  know  the 
status  of  the  RTC  referral.  Please  contact  the  «7ffice  of  Legal 
Counsel FTtelephone  number  202-514-2041,  for  information  regarding 
the  curyeint  status  of  this  matter. 

Yours  truly. 


RP/lc 


P^-^^'^  /^  ^  ■  /'^- 


RICHARD  M.  PENCE,  JR.. 
United  States  Attorney 
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RTC 

Reaolntion  Tnut  rnnpnmrinn 


Kansas  Gty  Consolidated  Office 
CRIMINAL  REFERRAL  FORM 

CRIMINAL  REFERRAL  #  Cl 


P«GE .303 


vhKM  Aire  loaazem  or  mourczAL  ibstxtutzoi 


Locations 


(Str««t/|ClCr/Stata/Zlp) 

cxxTirzmz  puxBZAt 

1 
If  actlTltr  oeeurr«d  ae  branch  o<£iea(s),  plaas*  Ldantlfrt 

McsT  axn  or  rziouiezja.  znTzrorxoiii     sii«.asB,ooo 

APPKOZnATX  OAtl  M(D  nor,TJ>B  AHOnVT  (TRZOR  TO  ART  UX0NMI(3  rOH  MnZTOTZOB  OR  UCOVXIUr) 

or  sosraczzs  vroiAxia*! 

0«t«:    (lfoath)i;«YyT«ar)Tlaa  fraaa  b«ti«— n  13/94  tad  S/8S 
Amount:      la«laatadv««   $350,000  to   $1,000,000 


MADISOa  SOJUUUfTT   SAVZHCJ    6   LOAM 

16TE  AID   XAUr,    P.O.    BOX    1583 
LITTU  ROa:,    AAICAVSAS      73206 


SDiatAlCr  CSAWkCTStlZAZZOI  or  TBB  CUSncnD  VZOLATXOa.      Owek  appcopriaca  t«((«a) 
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POGE .004 


UASOCN  cvAjtAivrr  XAViMas  *  u3aN 

CSJMlhAL  XETCMUL  CDOn 
AUGUST  Jl.  19»J 


TBZS  KkRXll  IS   MZK  nimaD  TOi 


nz.   Llttl*  abck,  ArkanM*^ 

a.<.  AttoriMr,   Xaa«arB  JM:stzlct,   LitCla  Sock,  hrkMnmt 


PKUOR(S)  AISVSCtBKOr  aLZKZXKI.  VZOLATIaKi  OoaplaCa  aobparBgrapha  H«I  Chzouqh  C«l  an 
•ack  indlyidoal  aaapaecad  of  crlaiaal  actiricj.  (ir  aora  tJian  eaa,\  oaa  eenciauaeion 
■haat).  /laeluda  pciaazr  auapaeta  oaly.  ladlrldaala  wbo  Ba7\hara  \knowlad9a  of  cjia 
■uapact  criAlaal  acclvltY'  ^t  who  ara  not  thaoaalvaa  aaapaetad  o(\  b»iaq  ijivolvad, 
•heoid  bk  liatjad  aa  wttnaaaaa  ondar  Itaa  10.  rrorlda  aar  additional  dacaXla  kaowa  with 
raapaee  /to  peloc  caf  arrala  or  a«lllatlaaa.  \        \ 


nxii  /(rirsc/XZ/laa«) 

AOonSSi    (Stxa«t/eitr/Kata/Xlp) 

OMZ  or  BXXSSi    (Hoath/Oay/Taar) 

soaoA  niMuxvi  m> 

KalatXbaaMp  to  tha  eiaaaelal  laati'tatloat 

\   \ 


NcOoaqal,  Jaaaa  B. 
Corzaot  Addraaa  Onkaowi  ' 


(Cbaek  all  applleaAla  bloeka) 


I<  aa,  tacmlaatad     ■  raaigaad  x  ■  Data  (Meath/Dar/^aar)  i 
Daacriba  clreoaataacaai   (ZC  aacaaaary,  aaa  eoatlauatioa  ahaat) 


MeOeufal  raalqaad  fxoa  tha  Board  of  Dlractora  la  Daramhar  1915 r  bowavar  ba 
L aim  I  nail  actlva  la  tha  Aaaoeiaclon'a  day  to  day  boalnaaa.  Ba  waa  jLaamad  from 
tha  Aaaoeia«ljaa  wttaa  It  waa  plaead  In  Ooaaarvatorshlp  by  tba  RTC  la  2/89. 

Prior  or  ralatad  rafarralai 
T       Taa   .^^_  Bo 


If rSaa,  plaaaa  ldantl«y. 

MeOeagal  waa  iodleatad,  triad  and  aeqoittad  in  19*9  on 
ac«i-i^tia«  at  Marti  aon  Guaranty  SaTiaga  £  Loan. 


ti-M.tiM 

lpar»Bn 


aifili*t.aa  aiUi  lay  ot&ar  tiaancl 

Be 


atnaaa  •otarprlaai 
Twa   Bo 


ataaaiag  from  hia 


If  Vu  to  altbar  or  batb,  plaaaa  idastify. 

Ite0b<i«al  «ao  a  abarabeldar  and  Beard  H— r  ir  of  tba  Bank  of  Uaqatea,  which  w«a 
at  ena  point  to  be  aac^gad  wltb  Marti  aen  Saaraatyi  tbrift  racorda  Indicate  that  tba 
aarivr  waa  called  off  dae  to  legal  raBiflcatloaa. 

MeOeugal  la  a  prlaoipal  la  tba  fellewiag  bvBlaeaa  ancarprlaeai 

Kadiaoa  Jtarkatiag  Deaignaro  Oeaatruocloo 

McOouqmX   4  AaaoclaCaa  Madiaeo  rinanoial  Corporation 

razaa.  Inc.  wbltawatar  pTeUnawnt  Corp.,  Inc. 

Inc.  Boll Inq  Manor,  taa. 
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MADBON  OUAXAMT  SAVINCS  A  LQAf 
aUMIMAL  KEFEMUL  ODOn 
AUGUST  3L  Un 
FAGS  3 


/ 

Pnuaif(3)  sasneOB  or  OUXXXAL  ViatATZOli  Oooplata  aubpaxmqtvptia  (k)  through  [•)  on 
amek  indlTldnd  ■napacfd  of  jTlaiiial  ■i.Li»'i»y.^(If  nor«  eiiaa\on«,  as*  continuAelon 
■bavt).  laeloda  priaarr^«u«pacc«  oolr.  IndiTidOsl^  who  say  &«t«  ksowladq*  of  the 
■uapact  crlAia&l  actlTir^y,  buc  wbo  are  noe  tiMas«lT««^~«uapace«d\  of  balnq  UtTolvvd, 
■bould  ba  Llaead  «a  wCtii««a«a  uad«r  Itaa  10.  Prorld*  any  aMitlonai.  dacalla  Icnown  with 
raapact  t0  prior  safarrala  or  af flllatlona. 


/ 


li    (rUB«/XZ/X.asC) 


./. 


MeOougal,  Cusaa  a 


laanMi  (atrMt/Ci«7/Itat«/Slp)  Oakaoim 


/ 
or  BZJOSt    (Moa«h/B«y/T«ar) 


a»3i 

tOCTW  nCOBXTT  BO 
Mlafeieaahl; 


Ualmawa 


OnkDOvn 


,p  to  th«  fiaaaelAl  InrcltaUoni      (Oiack  «J^  applileafala  blocks) 


la  p«rs0a  acill  a<£lllat«d  wich  Um  flnanrtaj,  Lastltuclsai 

If  Jto,\«r«lJia««d  .   rttsi9a«d     X   .     Data   (Maatii/Oay/Taar)  t ' 


Svaaa  tfcSeugkl  raalqnad  froa  ttia  Board  of  Dlractora  La  0«camb«r  198!  >  buC 
I  Mia  I  nail  aeclva  lA  tha  day  to  day  actlrlttaa  of  tha  aaaoclatioa'a  oubaidlary 
oparatloaa. 

Prior  or  ralatad  rafarralai 
Taa       _2 KG 


If  Taa,  plaaaa  idaatify. 


Xa  paraon  affiliaead  wltb  aoy  o«ltar  fiaaacial  iaati-tutttoai 
—     Yaa       ^_^  K©         Oakaown  a«  thla  tiaa 


or  |b«ala«aa 
Xaa 


a«arprla«< 


If  \^^-r  -««"«"«-  «»•  t^rtfli  p'«—  <»«*«<•<  »Y 


fluaLa  leSea^al  ia  a  priaeipaX  ia  tha  foUowlaq  bualnaaa  aa%< 
Xadkaoa  Xarkaeiag 


lleOb<i«al_iL.kaaaeiatfl 


lae. 

Paabrook  Kanor.    Inc.' 
eraa«  Sea«bara  Land  Co. 
SaitH-Tuekar-HeOeuval 


D«*i«n«ra  oaascructloa  

mdiaaw  Fiaancial  Cmmrition 
Whitawator  Dralin— nt  Corp., 
Itolllxtf  Naaer,    lae. 
Tuekac-*BlUi-NeOoQ9aa 
laitii-ticOoaQal 
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POGE . 306 


I4AOIS0N  CVAMASn  SAVINas  A  LOAN 
AUGUST  31. 1992 


6.  PZUOM(S)    snsraCXZD  or  CRXXXXU  vroULZIOm    Oaapl.««a   aubpara^apha    [a]    Uirouqb    [•)   on 

•mok   ladlTldual/BuapaeCad  of   crialaai.  «e«iTity.      (If  oora  t£ta  ooa,    ua«  continuation 

•hast) .       Iaeiu4«   prl**r7   ■uspaots-ontr^ Indlxl<laaJ.a   who   mrr\AT9   knovlmiijm   at   t&« 

•napaet  erialaal  ae«lTit't>'-^C  who  ax«  not  thaa«a>i«a  •uapactad,  of  b«laq  InrolTad. 
•hould  b«  llB««d  aa  wita«aa«a  oadar  Itan  10.  Prorlda  aa}'~^addltioo•\ datalla  known  wltb 
raapaet  to  prior  rafarraia  or  af f lliatlona . 


nMMgt 


/ 


(rirat/KX/LMt) 

/     / 


Anapauqtl,  Llaa 


If  Taa,  plaaaa  idantlfy. 


la  p«raon  afflllatad  witb  any  othar  financial  laatitutios; 
Taa   ^__  Ko      Unknora  at  tlxia  tiaa 


or  buaiaaaa  oatarpeiaat 
I   Taa   «o 


Zf  ^a  to  aitbar  or  both,  plaaaa  IdantKy. 


Xnapaofli  waa  allagadly  a  partaar  with  auaan  McOoogal  In  avoaral  ecopaniaa,  and 
aaaiatad  KcDeagal  with  'b»s  'bookkaaping*  for  tba  MeOea^ad '  a  rariona  coopanlaa 
inelodlagt . ^ \ 


lUdiaan  Vaxkatiiif 
MsO««9«l  ■  *aaoei««aa 

riowarweod  l»xa»,    Inc. 
PoBbrook  KaMri_jA£A 


Oaaifnara  Cen«traetieii 
Xadiaea  risanoial  Oorperation 
Mhitawatar  OaralopBant  Corp.,  Inc. 
.BfiUlnq  Mnor. 


Craat  sdotham  I.and  Co.  Tackar-Calth-McOougaJL 
aaithtTuckar-KcOoQfal   <Bith-lle0ou9al 
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MOtSON  CUAJLANTY  SAVINGS  A  U3AN 
LUMINAL  XCTEMLAL  coon 

uciwr  31.  an 

AOEJ 


rxyuuiATloB/OMOaPTieW  or  SOSTSCTSB  ViaiAnow.  Prortda  «  »cla«  B»rr««iT«  da.crlptlon 
of  tha  •etJ.Tity,4iTtag  rl««  to  th«  r«f«ml,  «jtpl*inlnq  whatXia  unu«uAi  or  trr»miljir 
4&oa«  tha  tr»a»*c«lon.  Dfi.l«j«^ll  ba  pggrida^  l««or  la  tha\fora.  Tha  purposa  o£ 
thia  p*r«»r«9h  la  to  pro»l.<lo-'«-'»Sii»*rT  daacrlptioa^  tha  orarall  traaaaction  (Llat 
•pplicatola  accouat  nuabara . )  ^^~\        \ 

/         -^  \      \ 

BMWMO  rabniarr  1W4  aad  July  1987,  Jaaaa  a.  KcOou«alXs««uj  ^.  MeOougal  Ltaa 
Xaapaugh,  Jla  Cuy/tuekar.  Staphaa  A.  Saith,  W.H  Cllaton,  HUMacy  Ribdham  Clinton  and 
othar  tadlTiduala  who  ara  aa  yat  luiidantiflad,  war*  prlaclpaTa  in  ac  laaat  ona'  and 
poaaltoly/aora, /Of  tha  following  conpanlca  and/or  baalaaaa  intaxaata,  aach  of  which 
■aiataload  a  cftaeklag  account  at  Madison  Cuaraaty  Sariaga  &  Lo«A  ( 'HOSL' )  i 

■adifloil  Markatiag  Daalgnara  coaatractloa 

HttOoag^  K  Aaaeclataa  Kadlaea  rinaaclal  aorporatloa\ 

rlowaxweed  razua,  lae.  vhitawatar  Ovralepaaat  Coep. ,  llnci 

raobrook  Kaaor.  Inc.  tolllDg  Kaaor,  Inc. 

etaat  iSovthara  Laad  Co.  Tuetwr-laith-MeOecigal 

CaithrTuekar-KcSougal  Salth-llcOougkl 

Mcn  ehaeXlag  aecoiiac  tiiiterlaa  froa  SaptaMbar  ISM  threagh  Kay  ISSS  ««r«  r«Tia«#ed  and 

aaaiytad\fox\  aach  of  thaaa  antltiaa  (baraaftar  rafarrwl  to  aa/  tha  'tha  eoahlaad 
coopanla** ) .  \  Tha  pattaraa  that  avolrad  f  rtaa  thiu  rarlaw  90  baok  to  rahniary  1964 
poaalbly  aarliar,  aad  occur  aa  lata  aa  July  19*7.  /    / 

\   \  /    / 

During  thl^  tlaa  froaa,  aoaa  or  aU  of  tha  prlaclpala  of  tha  aforaaaatloaad  ec^paaiaa 
^l*<7a41y  aJUowwd,  or  partlelpatad  in,  niiaariiua  ^aationaHtii  eaah  [flow  aad  -loaa' 
tgaaaactlot:.a  ^^atWaau  tha  eooblnad  eoaipanlaa,  aad  '^»'T^ffn«"-lal  i&atltutloaa.  Tha 
traaaactlona  r«rl«wad  aad  dlaeuasad  haraia  will  allam,,«xc«salT«  orardcafta  raaultlag 
In  una'uthorlxadMoaaa,  chack  kltlag,  peasibla  forgary  (or  at  tha  vary  laaat,  axtanalra 
uao  of  unauthorlrad  vtgnaturaa),  petantial  alfrrT— griaf irnt  iif  riiiiill.  imaailiia  Illicit 
caapaign  contrltatiosa,  dlTarsloa  of  lean  proeaada,  aad  petaatial  bank  fraud)  aach  of 
thaaa  actions,  eoapo'^ndad  by  tha  aztandad  tlaa  fraaa  '*"'iryj  which  they  eeeurrad,  lands 
causation  to  tha  probahility  that  soaa  or  all  of  tha  MeOeugal '  s  bualaaaa  aaseelataa  aad 
partnars,  tha  eollactlTa  priaelpala  of  thaaa  eoobiaad  eoapaaiaa,  had  Isiowladga  of  thasa 
actlTltiae.  Tha  •ztanal'ra  oatura  of  thasa  aetlTitlaa  could  allagadly  conatlcuta 
ongoing  crlaiaal  aad  ragulatory  rlolations  which  Icsead  for  a  parlod  of  tJiraa  or  noca 
yaara.  aad  could  hava  ultiaataly  eoatritetsd  to  tha  failora  of  tha  Asseciatioa. 

Although  SOBS  of  thaaa  eoapaaiaa,  auch  as  Hadisoa  Slarkatlag,  Kadisoa  FLaaaelal 
Corporation,  aad  riowarwood  rarms  appaarad  to  ba  rlabla  and  aetiva  astitiaa,  tfca  othars 
appaarad  to  ba  llttla  aora  thaa  shall  eoevanias  with  lialtad_ aasats,  whesa  checking 
accounts  want  through  sporadic  fluxrlaa  of  aeti^ity,  "aooay  ia/Booay  out',  thaa 
rarartad  S^ek  to  alnlaal  balaneas  with  vary  "-'*—<  actlTlty.v  \2ha  aeeousc  hlstorias 
ladlcata  that  tha  eoUactlra  chack  tag  accounts  for  thaaa  aatitias  lacurrad  rory 
liaatad,  if  any,  aeothly  sarrlea  ehargas,  'laaplta  «•*«-<  r  balowi  alaiaua  balaaeaa,  and 
liaitad  orardra^  ebargaa  ragardlaas  of  tha  axeaaalva  ——►'-r  ot  ewardrafCa  in  suraral 
of  tha  aeeouota.  y       \ 


.L 


Aa  aaalysis  of  tha  aggxagata  rhar>1  n^  accounts  for  thasa  aatitias  batWaaa  Dacaabac  1914  . 
aad  Kay  19as  raflacts  a  alaiaua  of  9S  chack  traasaetioas  eceurriag  by\aad  baCwcan  tha 
coablaad  cnmpanlae  aad/or  outslda  flnaaeial  iaatit«tiaas.  totalling  $i;pi9,123.  Thara 
wara  a  atlnlai^  of  4S  dapoalt  traaaaetioas  by  and  Tiai  saaii  rr>a  (w^iL^arl  eoapaaiaa , 
affiliatad  p^suos  aad/or  flnaneSaX  lastltutloaa  which  totaXlad  11,079,142.  Tha 
raaultlag  I  atniaua  nuabar  of  'aonay  In/aenay  out*  traasaetioas  for  thasa  eoablnad, 
pradOBloaatly  shall,  eoapaaiaa  was  13,099.264  orar  a  six  ^anth  parlod  of  tlaa.  To 
produca  alii  ebacka  froa  «acb  account,  aran  for  a  six  aooth  parlod  of  tlaa,  would  hava 
'oaaa  cost  1  pcohiblti'ra  as  wall  as  labor  lntaasi'*a>  tharafora.  only  raadealy  salactad 
ohaoka  and^daposits  wara  preduead  froa  fila  for  tha  12/M  -  !/•(  targat  tisa  fraaa. 

Tha  eooblnad  eoapaaiaa  'laat*  00a  aaothar  la  cxeass  of  1190,000  during  tha  tlaa  fraaa 
of  Dacaobar  1984  through  Kay  1989.  Thara  wara  31  ehacka  writtaa,  daslgnatad  as  *loaaa* 
by  and  batwaan  tha  antltiaa,  that  tota.llad  tl93,SSC«  hewarar,  thara  la  no  indlaatiaa— 
of  any  fora  of  rapayaant  bacwaaa  tba  antltiaa.  This  praaisa  lands  support  to  tha'  ~ 
Buapieion  that  tha  Kcoougal'a  wara  utilitlng  thaaa  shall  conpaniaa  as  a  parsonal  *eaah 
cow*  froa  which  to  gaaarata  funds  for  thalr  own  usa,  aad  to  tha  furthar  banaflt  of  *ocm 
■   •  -  «  .  '  n  n 


2372 


Ov.T   S  -JZ  15:51    FROn  US  fiTTORNEYS  OFFICE  POGE  .  008 

h^ADiaOH  GUaKAKTY  SAVTNOS  *  LOAN 
aUMINAL  KETEMUI.  CDOn 
>! 'GUST  31.  199J 
FaCB* 


or  all  of  tlMlx^baalaasa  p«r«n«r«,  Lneludlaq  la«tt  paynaota  to  oueaida  flxjanclal 
ia*tita«iona  ov  b«halX  ot  tha  Tarloua  partnaratiipa.  Tha  KeOdaqaia'  alX«««dly  furchar 
ua*d  t&aa«  ateXl  roMpatiiaatp— f^tair  timtU_fro«  NCSI.  thpowflh  Madlaca  rio*nci*i 
Corporation  .and  it' a  aubaJidlSrlaa   for  tbair  -riTitTaaaf  It  \ 

/  y^  <\  \ 

rroa  DraaJ^ar  I9S4  clinuqh  May  isas,  tha  paraeaal  ebaekl^ aeooontt  of  Jaaaa  aad  Suaan 
NcOooqal  {aeeooBC/*  424)  waa  fr«qu«ntir  ovwrirawn,  wltJi  errardrftft  aaevnea  of  up  eo 
$30,000, /laatlDV^  for  t«e  aad  thr«a  iiaaka  at  a  tiaa.  Onxisiti  <^'«"'  tin*  fraaa,  tHa 
wwtoinad/  ofipatrtaa  wrota  at  laaac  10  chack*  to  Jaaaa  or  Cucaa  Me&ea«aJL,  tatalliag 
IS3,170.  ran  Vug  tba  fuada  'leana*.  Tha  ■1nt»i«  miahar  of  eotlaetAra  dapeaita  froa 
rarioua/aavreaa  abowa  geiag  Into  tha  XeOougal'a  aeeeont  doriag  tha  aiMa  tlaa  fraaa  la 
In  aaKaaa  of/IC90,000,  wttA  ebaeka  90lng  oat  of  tha  aeeoost  toeaXllnf  orar  {633,000. 

I    /  \   \ 

Ssaaplaa  of /Jaaaa  KeOou^al'a  alsuaa  of  pealfcloa  ara  elaarly  Indleatad  \a  cJm  aoabar  of 
e&aeka  jwhleji  f orea  paid  throaqb  tba  MeOouQal '  t  jelat  '->'">^''l"7  aeaeuat  In  tha  taryat 
elaa  f:taBa4  THa  aignlf  leant  aaousta,  fraquaner  and  tiaa  apaa  of  tlia|  orardrafta  «ro 
balng  «llaq|Bd  aa  uaauthorlxad  loana  for  tt»  purpoaaa  of  t&la  rafarrml.  |  Subataatlatloa 
of  t&aaa  aotlrltlaa  la  oocllnad  in  tba  following  asaaplaai       / 


oa  1/at/as.  ebaek  ^  S77  for  fl3, 111.07  waa  wrlctaa  froa  tha  McSoayal'a  aeeeuat 
ta  wenhan  Bank  for  a  lean  paymant.  Tba  •Icnatura  oa  tba  chacM  raada  'Jaaaa  ■. 
KcOoQTal*,  but  baara  no  raaaablanea  to  bla  aecaal  alqnatora.  Tba  day  tba  ebaek 
waA  wrlttaa,  tbara  wara  losuf f lelant  funda  In  tba  aecounc,  at/  which  junetnra  a 
J14X0OO\  *paraeaal  loan*  waa  wrlttaa  froa  Tlowarwood  ranu  (cbaek  t  179)  to  Jia 
KeOettgai.  (Suaan  XcOouqal'a  algnatura  on  tba  Flowajvood/yaraa  ehaek  had  alao  baan 
forbad)  •  \  Oaapita  tha  $14,000  loan,  tha  chaeJt  ta  aorthaa  laak  waa  forea  paid, 
erardrawitk^  tba  HeOeufal'a  aeeeuat  by  (<4,llC.9^^wbar«  Cba^  balanea  xaaaijtad 
until  a\dapoalt  of  $5,137.04  arrlTad  froa  aajtanowa  aourea.  X^ 

oa  2/7/8s\fa«an  MeOoug&l  aant  ebaek  »  589  ftag-43T*S4.ai  ea~6Sa"ri«>  tba  day  tba 
ehaek  waa  wrlttaa  tha  aeeount  waa  orardrawa  by  $<3,383.0O>,  aad  whan  tba  ebaeJc 
waa  forea  paid,  tha  balanea  dlppad  to  $<8,777,0fi>.  Tba  initial  orardraft  of 
$<3,383.ao>  waa  eauaad  by  tba  forea  payaast  of  tba  prarloualy  aaatloaad  ehaek  to 
Morthaa  Bank. 

oa  4/4/8S,  Soaan  KeOougal  wrota  ebaok  t  «M  for  $3,000  to  tha  BUI  CUaeoa 
CampaXga  fond;  tha  ehaek  waa  forea  paid  oa  i/iltS  wbaa  tba  aeeeust  waa  alcaady 
ovardrawn  $<7,S97.73>,  laeraaala?  tba  nagall-ra  balaaea  to  }<I0,«97.73>.  Tba  aaaa 
day,  rlowarweod  razaa  wrota  a  $3,000  ehaek  ta  Nadlaea  Ouaraaty,  which  waa 
apparaa:tly  eaahad;  qVrma  tha  Idantleal  dollar  aaeuBta,  tha  probability  axlata 
that  thaaa  foada  wara  alao  eonczlbutad  to  Cllataa'a  eaapaiga,  whleh.  If  actlva 
aoUleitatioaa  for  eeaerlbutlena  wara  oeeurrlng,  oould^'ra  pzvrldad  tha  lapatua 
fori  bin  bualaaaa  aaooeiataa  ta  writa  ebaeka  totalllao '-$8,000  to  bin  caspalqa 
fiBd,  oaa  of  whleh  pot  tba  HeOougal'a  own  aeeeunc  u\a  $<10,000>  aagatlTa 


oa  4/^/U,  eback  $  699  for  $88,000  waa  wrlttaa  oa  tMa  KcOoogal'a  aceeoat  to 
riiJ'iTiEiOU  fmi)  rhla  iraa  irma  rn  m— ir  nm-ii — mrt\'%  axlstlag  orardraft  of 
$<S0,994.1t>  which  ocenzzad  wbaa  aa  $86,613.68  obaek  to  Marliafm  Ouaraaty  waa - 
fovea  paid.  Tba  $86,613.68  ehaek  (#196)  waa  a  loaa  pcyaaat  oaKMcOenyal  ralatad 
loaa  #1S91.  Tba  data  that  tha  ehaek  for  $55,000  waa  «rittae\  tha  KcOougal'a 
accouat  balaaca  waa  $19,439.  aad  waa  aurnaqnanf^y  nmmm*rw„,r,  >^  ^irim,ai^.Ki*  wbaa 
tha  ehaek  waa  forea  p^ld,  deeioaatiag  joat  oaa  of  aaay  lastaaeaa  of  ehaek 
*kitua.*  71>'  ovardraft  atataa  oa  tba  MeOougal'a  aeeouat  waa  L'aaadiail  by  a 
$29,^09.30  ehaek  froa  Xxacueax,  Xne.  (allaqadly  tha  'ear  laaalaq  dapartsaat*  of 
Madiaoa  riaaaeial  Oorporatloa),  wbleh  was  aetad  aa  a  'rafund  oa  blaek  380  SL* 
Kareadaa  whleh  bad  ba«a  purebaaad  by  tha  SeSougal-a  on  4/18/85.  k  alallar 
*rafuad*  altuatloa  oeeorrad  with  a  $37,149.30  Nadlaoa  eouatar  check,  wrlttaa  to 
Jla  Xcoougal  for  aa  *as  380  XL  Kareadaa*,  algaad  by  Xaary  (or  Sarryr  slvnatura 
alaost  Ulagibla)  Kaalltoa.  Jla  KeOongal  bad  prarloualy  wrlttaa  cback  »  691  for 
$37,149.30  to  Kaacnoar  Inc. on  4/9/95.  la  oaa  iastaaea,  tba  fuada  wara  rabatad_ 
to  tha  McOougal'a  whaa  thair  aeoouat  balanea  waa  la  aa  axcaaalra  atata  oC- 
eracdraft. 
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.  oo  S/24/«Sy^ebMk  #  7«o  for  $43,233.29  «••  iscusd  frOB  tlM  MeOoufal-*  aeeouac  to 
naioB  ir«t!ioa«l  Eank,  allaqadly  for  •  loan  payBao«.\nM  data  ejia  eback  wma 
wrlttaiW  tha  MeDongal '  tarrnnnr  rrmraXaad  a  bAlanea  e&  S963.19|  Jla  KeDoaaai 
proeurad  loaa  02Tt4jlag^5,OOQ  iraa  KSSLT^davpaltlAq  tha  Ynada  iace  thalr  joint 
aaeeiaat  to  eorwr^tha  ehaek  to  Oaloa  aatlooclvBanX.  Oowarar,  daaplta  tba 
d«po«itad  loaar"  preeaada,  tba  $43,233.29  aback  ««a  toccvv  paid,  putting  tJio 
meOCiaqml'u   •eeeime  balaaea  at  $<4<09C.03>         \      \ 

It  •taeoM  alao/ba  peiatad  oat  that  t&a  XeOovgal's  elaarlr  dlv«re«^  fvada  fren  thalr 
WiKL  hona  pqyehaaa  aad  iaproraaaat  loan  o<  I3B1,S03,  fuadaM  la\3/8S,  for  otaar 
purpoaaa.  0*«r  $100,000  ««•  dirarcad  for  tlia  porpoaa  of  brlagiilQ  principal  aad 
lataraat  paj^anta  earzant  oa  fiva  aaparata  MBCL  loaaa,  aa  arldanoad  ttr  MeOoueal  ebaek 

*  611  for  (95,S<3.U,  aad  e&ack  0  «U  for  JS,6S9.17.  It  atoold  Wa  forthiar  notad  that 
ehaek  f*U  I  tar  $4,300  ma  wrlteaa  fzoa  tha  loaa  ymuuada  «a  \Z.oraaa  lleoaiigal,  a 
raladya,  tor  aadlacloaad  purpoaaa.  | 

Za  addltiod  to  KeOoa««l'a  blacaat  alsuaa  of  pealtloo  la  allowiag  hla  paraoaal  aeeooat 
to  oi(l«t  la  aaeb  aa  owrdrawa  atata,  ha  illotiad  tha  aaaa  i  1 1 1  iiaai  am  aa  to  occur  with 
tha  eoHblaad  aball  wpanlaa  aa  wall,  tafaaa  12/t4  aad  I/IS,  that*  aaza  It  orardraft 
aitaati'Dn*  tvlthia  tha  aceooata  oi  tha  ecobiaad  companiaa.  Thai  aftjerlty  of  thaao 
erardratta  Wara  enrad  by  dapoaita  froa  oaa  eoapaay  to  aaoehar,  aaiaiiliaaa  by  'kltinq* 
fuada  batwaaa  aceounta  la  which  iaaaf  f  Iciaat  baXaaeaa  oxlatad.  TKla  a41a9adly  happanad 
oa  at  lAa«t\  two  oceaaioaa  with  Whitawatar  Saralopaeat,  who  avidaatly  had  aaothar 
aeeoont  (peaaibly  at  Baak  of  Xiaqaton,  new  ■"■«'"—  Baak  c  Traat/,  late  which  fuada  war* 
dapoaltad ^/roa  tha  HSSL  Whitawatar  aceeuat,  laaviag  it  la  aa^ovardtaft  ac^toa. 

Daring  tha  tar^v*  tiam  fraaa,  Whitawatar  Oavalepaaat  w>ma  a  —--f—  of  10  chaeka, 
totalllag  $70,639^.41.  Of  thaaa  10  chaeka,  fira  chaeJeT'tetalllag  $60>4I2S  wara  wrlttan 
oa  laauf  fleia^  fhada.  Tha  aaaQiag  orardrafts  w«tw  cotaxad  byfuadaj  fzea  tha  ethar 
eoobiaad  gcapaalaa ,'^p aaa  of  whleh  wara  prorldad  by  haiili  Inana- — leaa  or  tha  Whitawatar 
ehaek*  with  aera  ^Igalilcaat  dollar  aaeuata,  aaeh  aa  ehaek  #  111  fer  I7,S00,  aad  #  121 
for  $5,071.33,  wara  payable  to  Tha  Baak  of  Cherry  valiay  fer  priaelpal  aad  lataraet  en 
two  aaparata  loaaa,  aad  wara  written  on  laaaf flclest  foads.  Cheek  4  US  waa  ferea  paid, 
evardrawiag  wbitawatar'a  aaeooat  by  S<7,493.04>,  whaxv  tha  balaaeo  i  aaalaail  oatil  ehaek 

#  153  frea  Tarlrar~aiith-MeOoaqal  fee  $7,S00  waa  dapoaitad  Isto  Whitawatar 'a  aeeeuat. 
Tha  elxeaacaaoaa  enrzeoadlag  whitawatar  check  #  131  ««re  alailar,  ealy  the  dapealt 
caiaa  frea  the  eeablaad  aeeouata  of  aolllag  Kanar,  Taekar-Caith-MeOeafal,  rlwtarweod 
razaa  aad  Paafarook  Maasr.  Kaarlca  taith,  prlaeipal  aad/or  leaa  effloar  of  the  Baak  of 
Cherry  Valley,  la  allegedly  a  leag  tlae  aaaeclata  of  Jim  MeOeegal.  laith  waa  alae  a 
frequent  cellar  to  Jiji  XeOeagal,  aeeerdlag  ta  tha  M6SL  pheae  aaaaage  legs. 

Baeh  laataaea  la  which  Wbitawatar'a  art  tone  reaelted  la  aa  orecdraft,  ae  iierrlee  charge 
or  feea  {««ra  aaaeeaad.  with  the  eaceptloa  of  two  la  19as,  beth^f  which  were  rafuaded. 
Tha  two  Ikrgaet  ehacka  writtea  by  Whitewater  derlag  thi*  tiaa\fraaa,  cheek  #137  fer 
J2S,00OJ  payable  ta  Osarka  aaalty  Oe.,  aad  ehaek  0  13*  for  S30,«00,  payable  ta  Jaaea 
KcOeugal  ^allagad  'leaa  repayaeat*  -  altheegh  tha  raearda  abew  bo  ladleaeioa  of  any 
loaa  froa  M^eogal  to  Whitewater)  were  both  f«»Trt4i  g*^  a^-^tiif  were  laaufflclant 
fuada  14  tha~>eaouuL  Ul  ua*«t  either  cheek.  Whaa  tba~$2S,000  cheek  paid,  plaaiag  tha 
belaaea  at  $<24,470.90>,  tha  ererdraft  w«*  co»arad  by  a  ehaek  frea  Pl^wanmod  raxaa  fer* 
$34,4SSJ90  (tha  aaoaat  of  tha  orerdraft,  leaa  the  $15  aerriee  eharg*  whleh  waa  later 
refunded).  Tha  flowarwood  fuada  case  frea  the  proceeda  of  a  $13S,000  eaahiera  cheek 
drawn  oil  gtephaaa  Becerlty  haak,  ataphaaa,  >->——- — The  $30,000  ehaek  writtea  froa 
Whitewatiar ^ba-3xaM  HeDougai  waa  wrinaa  whea  Whitawatar  had  a  balaaea  of  $270.13. 
Whaa  thai  efieek  waa  force  paid,  the  balaaee  west  to  $<39,744,a7>,  whara  it  reaained  for 
twe  weeks  oatll  a  $30,000  ehaek  froa  Kadlaoa  rinaaelal  Oorperatloe  (aubaldiaxy  of  bSSl,) 
waa  dapqaitad  lata  Whitawetar'a  accooot.  Thar*  waa  ae  axplaaatloa  glTaa  aa  to  why 
Wadlaon  financial  weald  bare  givaa  (or  area  *lo«aed*}  Whitawatar  Oeralopaaat  $30,000. 

At  thia  janetura.  It  ahotUd  be  notad  that  ahertly  after  the  target  tlsa  fraoa,  la 
Oeteber  19SS,  tha  MSSL  Beard  of  Diraetera  aiaatee  reflect  that  Madlaea  rinaacial 
Corporatiea  waa  orardrawn  by  $3.7  aUlloei  the  Board  aobaaquantly  Tertad  to  call  ^'^ 
orerdraft  *aii  iuiaaiaau>,  la  tha  aerrlce  eorperatlon* ,  aa  op  to  ««  of  the  Aaaoeiatloa*- 
aaavta  eeold  be  inraetad  la  aarrlea  carperatlsaa ,  froa  a  ragolatery  rtaadpolnt.  It 
ahoald  be  farther  aotad  that  the  $30,000  ehaek  Janma  bcOoagal  racalTad  froa  Whitewater 
waa  andoree«1  to,  Xarth  berers.  Inc.,  (whoa*  prlaeipal  la  foraar  senator  J.  W.  rulbrigbt) 

•    ■  n  n  M  n  1 
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who  •ub««quantly^aDdoc*«d  it  to  xadiaon  Cuarmaty  tor  ttm  ^orpoaa  of  ohtalalog 
caaAiar'a  e&aekr'  (drawn  froa  NSA,«aeouae-43aflU12,  traoaactlon  #7a01) .  Tlla  caablax'* 
cbaek  La  eurraatly  uAaTaLlatnaT  ao  tb«  f Lnal~Ste«cLnatioa  ofv  tbm  fuada  la  rat 
uadataxmlawli'        ^---^  ^^^       \ 

lo  additioa,  it  ataoald  bo  polatad  out  that  tha  raeerda  ot  tha  <oraar  MOn,  oiLaf 
FLnancLal  Offieac^''erag  Toanq,  ra<laet  a  {30,000  'raaarra*  rtynauC  'astlelpatad  fcoa 
Whltawatay  Daralopaaat  In  10/aS  for  an  'an^Laaarlng  aurvay*;  t&la  LafteaatLoa  appaara 
oa  a  flow  ebart  raiatlnv  to  Kapla  Craak  rarsa,  a  laad  IflToataMat/aabdl-rLaLon 
daralopaant  of/Hailtaon  rLaaaelal  CorporatLoo,  and  a  aarnod  tlar  •obaldVary  of  Nadlaoa 
Cuaraaty/ftavLaqa  fi  Loan.  In  additloa,  orary  aonth  dorlaq  tha  t«r9«t  tiaa  fraaa,  taaan 
KeI)eug«lJdapoaitad  a  oback  for  $38S.13  froa  Loqas  Cbartar  aarvlca  i^to  jtha  Hhltawatar 
account;  thaaa  foada  wara  divartad  froa  tha  Baak  of  Uagston  to  «baa 
parablarj  and /  aodoraad  hy  Suaan  HCOouqal  to  Vtaltawatar'a  MCS.  ehacJeing 
apparaoti  affdrt  to  kaap  a  alntjnal  halanca  La  tha  aceoont.         I 

1    '  I 

rergary  ia  also  alloqad  to  ba  a  poaaLbla  factor  La  aawral  of  tha  rharka  Wrlttan  on  tha 

Nbltawatar  aceoont.  According  to  tha  MBSI.  alTnatiira  card  for  Whltawatar  Davalepaant 

Corporation,  \lae.,   tha  only  algnatory  oa  tha  account  la  Soaan  Kcooogal/i  howarar,  tha 

algaatnrw  oa  tha  card  allagadly  baara  llttla  raaamhlanca  to  tuaaa/  KeOougal'a  actual 

algaatoroi  It  la  Intaraatlng  to  nota  that  tha  S35,0O0  ohaek  wrlttaa  on  tha  Whltawatar 

account  ta\  OxarXa  Baalty  Co..  haa  'Janea  B.  HcOougal*  algnad  to  Xt  avan  though  ha  la 

not  a  algnatory  oa  Um  account.   Tha  ilgnatura  on  tha  ehack  waa  allaqadly  algnad  by 

aoaoooo  alaa,  wteaa  baadwrltlng  baara  a  atrlXlog  raaaablanoa  t^/that  of  Llaa  Jknapaagh. 

a  HcOougal  boalnaaa  aaaoelata  in  a  auabar  of  othar  antarprlaa^.  In  fact.  Mm.   AaapauQh 

allaqadly  forbad 'or  algnad  both  Jaaaa  and  Suaan  McOougal ^jKlilgna«ura\to  ehacka  drawn 

on  all  of  tha  eembLnad  cocspanloa  aceouata  on  mmaroua  oeeaaioaa  dorln^stha  tlaa  fraaa 

ui  quaatlon.  Although  at  laaat  ona  of  tha  ehacka  wrltMn  by  whltawatar  to  tha  Bank  of 

Charry  vallay  wa*\aeeually  algnad  by  Jla  McOougal,  agal  "f  'haa  aai«~aIgoad  'Jaaaa  8. 

XcOougai*,  allagadli^by  Suaaa  McOougal  or  Llaa  Anapaugh.   IS  thaaa  wara  not  actual 

Inataaeaa  of  forgary,  par  aa,  than  thara  wara  cartalnly  n^aaroua  caaaa  of  onairthorisad 

aigaatnraa  on  tha  aeeounta.   That  balng  tha  eaaa,  tha  McOougal'a  apparontly  aot  few 

paraawtara  for  'aLgnatura  authority*  on  tbair  paraooal  and  corporato  aeeounta,  with 

sultlpla  ehacka  ahowLng  ao  laaa  than  thraa  dlffarant  aLgnatuxaa  for  'Jaaaa  B  McOougal' 

and  ao  laaa  than  four  dlffaraat  algnaturaa  for  'Suaan  K  ■cOOTigal*. 

An  ovarrlaw  of  tha  Nbltawatar  aeeouat  hlatory  aupporta  peaalblo  erlalnal  action  oa  tha 
part  of  Suaaa  KeSengal.  I>laa  Aaspaugh>  and  at  laaat  oaa  othar  LodlTldnal.  for  allagad 
forgary,  or  oaaotherlsad  algnaturaa  La  tha  nana  of  Jaaaa  8.  Xeoongal  (and  In  tha  caaa 
of  *• '«-  Anapaugh,  tha  naata  of  Suaan  XeOougal)  oa  iiiiiiwi  rwia  ehacka.  In  addition,  tha 
fact  that  Jaaaa  XeOougal  waa  aot  a  algnatory  on  tha  accou^,  bat  algnod  ehacka 
ragardlaaCef  that  fact,  ahowa  hla  raeklaaa  dlaragard  for  ragulatory  raqulraoanta  and 
banking  Ima.  HeOongal'a  docoaantad  wllllngoaca  to  allow  tha  froquaot  orardraft  atatua 
ca  tha  miltawaear  aeeouat,  aaaurlng  that  loana  paynaata  wara  ^pada  and  corporata 
obllgatloaa  ^^K,  aarrad  hla  own  baaaf  It  aa  wall  aa  that  of  aoaa  or  ^11  of  hla  bualaaaa 
partaaxB.  { AXtheiogh  eireuaataaeaa  point  to  tha  probabllltr  Shat  aoaa  or  all  of  hla 
bualaaaa  parT^ra  aara  anaia  iir  "lii  irt-l'y  riMn7  ^^M1~^  wlthDa  tha  Whltawatar 
partaarahip  aal  corporata  chaeklag  aeoouats,  thara  la  laoufflelanc  arr Idanea  at  thla 
tlaa  to  Ttarm  that  tbay  bad  kaowladgo.  Oooaaguaatly,  thaaa  iadlTldaali*^  will  appaar  on 
tha  llat  of  wltaaaaaa  eootalnad  at  tha  and  of  thla  rafarzml.         \ 

Slallar  liiaranoaa  aai  a  anmail  nr  T-fnr  -rtth  rtia  ai mt  tf   T — hTi— —'••'— '-^"^'g'' 

whoaa  prlacl^ala  vara  Jaaaa  MeOougal,  Jla  Cuy  Tuekar  and  Staphan  A.  Salth.  Tha 
following  Maaplaa  ara  aotadi 

•  OB  li/23/8S,  cback  #161  for  $3,S»4.6S  waa  wrlttan  to  rlxat  Qcattarrlil  Bank  for 
*iati*f*at*  oa  a  eecaorolal  loan.  Jaaaa  XeOougal 'a  algnatur*  wan  allagadly  algaad 
or  forgad  by  Suaan  XeOougal,  who  waa  taehnleally  tha  only  algnatory  on  tha  JlflU. 
aignatora  eard.  Tha  data  tha  ehaek  waa  wrlttan,  tha  aocount  did  not  eentaln 
aufflclant  funda,  and  aubaaquantly  want  Into  an  orardraft  atatua  of  t<3,9S3.0O> 
whan  tha  ehack  forea  paid.  Tha  orordraft  waa  elaarad  with  a  cbaek  froa. 
razaa  (#176)  for  $3,S0O  on  1/38/8S. 
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On  3/13/^S,  eback  #I«  far^4xJiaflD(Aa.>sirt*n  to  Cltisaa 'X B«nk  tor  *»!••••  d««d 
lUdlsoa  Oouncy* .  Jaaa«-4teOau9ml '  •  •i9aaCui«--wM  y«c  s^aln  iklXa^adly  ■l^nad  by  Hi* 
wlfa./Sumaa.     TlM^^ttta  ttM  eb*ck  waa  wrician,    e^aTnckar-CAitA-MeOeuqai  aecoonc 

9uffC  wane 


did  oot  concala^aufllciaoe  funda,   and  tha  accooire 


iaco \pvardraft  acatua  of 


$0,037.  (•>  wttaa  cha  ebaeJc  vaa  forca  paid  oo  3/lJ/15.\Tha  acoouot  aala«alnad  an 
OTvrdrait  acatua  uncLl  4/9/tS,  wlian  a  dapoaie  o(  S«,1M>69  v««  r*eaiT*d  from 
riawn»ootf  rarma  (ettaek  #  193).  'Bia  fund*  froa  rlowamood  r«XBa  vara  axactly 
aaou9h  ta  aormx  tha  asxatla^  ovardraft.  plua  oevar  TueJcar-aaiUi-lleOeugal  chack 
#/lt9  fbc  tI.M4.73  which  had  baaa  writtaa  to  Cltlsaa\a  B«ak  of  lUrahall, 
XrkanaaM,  on  4/1/S9  bafora  thara  vara  •Qffici.aat  fomla  aTallafela  to  honor  tha 
chock./ 


cL 


3/|ll/aS.  rirac  Mortgaga,  Ine.  wroca  obaek  #  S933  fori  SXJISO  to  Xadlaea 
AiaraiKy  savlAga  aad  Loan,  thla  chack  waa  allaqadly  aadoraatf  by  tuaaa  McOougal 
fbr  Nhdlaoo  Miaraaty,  and  drpoaitad  to  tha  aeeoont  of  Tnr^arrtnith  WcDomjal  tha 
dky  bafor*  a  S2,SaO  chaok  writtas  to  Whltawat«r  elaaz«d  tbai  aoaeoat,  laaviav  a 
baianco  of  $72.31.  ) 

V   ^  /   / 

•lallax  iaattaaeaa  IsTolvlag  tha  riOH«r«ood  raxma  account  hava  baao  yrwioaaly  avldaaead 

through  tha  azaaplaa  uaad  in  conjunction  with  tha  HeOouqal'a  paraonal  ehaeklng  account. 

Additional  aoaciflc  Infocaatlon  on  aetirltY  in  aaeh  of  tha  oooblnad/  aceeunta  will  bo 

forthcooUAg  in  tha  chronology  of  araota  which  followo.        /     / 

Tha  axtant  ^f  tha  foraqoing  actlrltiaa  will  aubatantlata  tb^a  rafarral'a  allagmtlona 
of  chack  kiting 'batwaan  tha  ralatad  antltlaa  (*tha  oaibtnod  coopaalaa*),  as  wall  a« 
tranaactiona  "faataaau  XcDougal'a  paraenal  account  aad^^HOia  eaablaod  "vQaipaniaa.  Tt»<» 
rafarral  will  Surthiar  allaga  that,  tea  to  th«  axtaadad  parlad  of  tlaa  aif%s  which  th^aa 
tranaactiona  oeasrrwd,  thaaa  action*  vara  p^n^^h;^  titiiii  In — •oaa'or  all  of  tha 
principala  of  tha^coabinod  eeopanlaa.  laeh  of  thaaa  prlaeipala  appaar  on  tha  witnaaa 
Hat,  aa  thara  la  Ijiauffielaat  aridanea  «*  ttli  tlM  aa  pravioualy  atatad,  to  prora 
that  thay  had  knowladga  of  thaaa  actlritiaa.  Thla  ranga  of  arattta  furthar  aarraa  to 
auppert  tha  allagmtlona  of  forgary,  alniaa  of  poaltion.  dlvarslon  of  fuada,  aad 
prohablo  bank  fraud  aa  wall  aa  conspiracy  to  dafrsud  tha  iaatltatien  on  tha  part  of 
Janaa  heOougal,  Susan  XcOougal  and  Lisa  knapaugb. 

em  k  LAMunuLosicu,  uto  ocunxa  aujuubt  or  to  svsfxctzb  vxcsjkiiONi  (7sa  continuation 
abaot,  if  naeaasary.) 

<  xalata  kay  arvnta  to  decvmanti  «ad  attach  ceplaa  of  theaa  doouBosta 

ror  purpeaaa  of  clarification,  tha  fell»«Lng  chronology  of  «y«nts  la  brokan  down  by 
antlty  acoouat,  and  la  tha  raaa  of  Jaaaa  t   tuaaa  keOougal,  bjt  Indlvlduala. 

Jaaaa  B.  |aad  Suaaa  S.  HcOougal,  KDIL  Account  #  434  j  \ 

1/38/85  TTfcack  0  57T  foT  tl3i.Hl.0T  aaa  IkBgad  to  ItertSm  Battle  for  principal  and 
intaraaC  paynent  on  a  loan.  Jaaaa  KeOougal 'a  algaatora  appaara  to  hava 
baae  forgad,  or  algaad  by  an  onauthorlcod  party  oa  hla  bahalf .  Thara  war* 
laauf flclaat  funds  in  tha  account  that  data  eboek  0    S77  waa  wrlttan) ' 

huwarar,  tha  KeOougal 'a  racalT»d  a  *'Po^""n«I  Iftan* of  $14,000  fxoa 

rXowagaaed  Fajcas,  tm:.  mflUCk  f  H»  -  ahowlng  an  allag»dly  forgod  "luaan 
KeOougal*  algnatura)  on  1/29/aS.  Daspita  tha  $14,000  *loan*/d«poalt,  tha 
chack  to  ffortbas  Bank  waa  fore*  paid  on  2/«/85,  laaTlag  tha  account 
vrardrawn  $<4,116.97>,  whara  it  casalaad  until  2/7/89  wfaaa  a  doposit  of 
$9,137.04  waa  raoolvod  froa  an  unkaowa  sourca. 

2/S/85  ^  Chack  t  589  for  #3,154.38  was  isavad  to  tha  IM.  Tha  ehaek  was  allsgadly 
slgnad  by  Suaaa  KeOougal.  Ob  tha  data  it  waa  wrlttan,  tha  account  waa 
OTordrawn  by  $<3,382.00>.  fThaa  tha  chack  claorad  oa  3/19/8S,  tha 
account 'a  owrdraft  status  inczaaaad  to  $<a,777.0S>.  As  prarioualy  aotad. 
tha  Initial  orvcdraft  status  oa  tha  account  was  eaaaad  whoa  chack  0  577 
for  $13,181.07  to  worthon  bank  was  {area  paid.  ~^° 
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2/19/8S 


3/19/S9 


2/20/as 


3/31/89 


3/22/95 


3/32/85 


3/36/89 


3/27/85 


OMCk  #  611  for  598.862^63  w  l««u«id  toe  KadlsoB  Cii«raiitr  SaTLa^  s  Loan, 
tor  principal  •n^^kBCarMC  psyBai€S~on~^l*«  KeOooqalXcvlacad  lo«na.  This 
ek  elaarvd^froa  loan  ptoeaada  of  J39rr903.80  dapevitad  to  McOouqal'i 
/account  eo^/33/8S.  Tha  procaada  vara  daaignmad  'ptirelMaa  aad  ranovaelon 
o<  beaa^^for  zbm  MeQaugala;  Uii^iar,  oT«r  fiaO>flOO  ot  tha  procaada  vara 
ulti»atal7  dlTBTtad  for  tha  porpoaa  eC  bringing  6thar  d4bt  eurT«at. 

ChMk  t   tl3  tor  (S,6G9.17  ««a  laauad  to  KadlMa 

{or  iBtaraat  en  a  NeOeuqal  ral«t«d  989,000  uBaaeuz«d 

hqals.  tha  chach  elaarad  through  tha  Cuada  prevldad 

rna  loan, 
dapealt  for  SI, 000  waa  eradltad  to  tha  KeOeugal'a  aeceaa£>  tha  dapoalt 
Vaa  ehaek  #  181  Czoa  riewarvood  fazna,  allagadly  signed  by  Aiaaa  MsOougml, 
and  depoaltad  to  tholr  account  whan  it  was  orardraMn  $<ll,fi87.09>. 

ichack  0  619  for  9178,301.03  waa  iaauad  to  Kadljan  Bank/ 6  Itruat  (fecMriy 
^ha  Bank  of  Klagaton)  to  payoff  'M  Battaweed  Nartgagar  at /PulaakX  S«ak*. 
#4  Battawood  ia  tha  tddrasa  of  tha  SeOougal'a  saw  haoa./  It/  la  raconoandad 
t^iat  tha  Palaskl  Bank  raeorda  ba  rarlawad  to  rmriXy   ^hla  Inf emation. 

A  ^dapealt  for  {10,000  waa  credited  to  the  Meoeugal/a  account i  the  funda 
^cooing  froa  Hadlaoa  Harkatlog  check  #  338  payable  to  9«s4n  i^Oougal,  with 

apeeifle  atatad  purpoaa.  Prior  to  thia  dapooip^^  the  M^Oeugal' 
i*«a  oirardrawn  S<8,613.09>. 

Loas  procaada,  la  the  fen  of  Caahiar'A-Oiaek  4   3318  for  $351,503, 
depoaltad  into  tha  HcDougal'a  irrrmnT  ,  lUjiQTarl,  Utta  1iini  waa  for  tha 
statadNpuCpoae  of  purrhaalag  and  raoovatiag 


Oaek  0  616  for  94,900  waa  iaasad  to  Loraaa  MeOengal.  one  of  Jim 
K0Oe«*g«l'a  ralatlToa.  Thia  chaek  did  net  indicate  a  apoeiflc  purpoaa,  and 
cleared  through  tha  funda  proridad  by  tha  loan  procaada.  ha  tha 
xcSougal'a  ware  eootributing  to  tha  Cllatoa  Caapaign  fund  during  thia  tiaa 
fraaa,  it  la  racoBaandad  that  a  further  israetlgatioa  ba  uadartakaa  ta 
datarmina  tha  poaalbility  that  thaaa  funds  ^msu  pxeridad  to  Lorane 
HeOougai  for  tha  peaaibla  purpoaa  of  making  adflltlfwial  caapaign 
eeatrlbutiena  on  behalf  of  tha  Meooagals  or  Madiaon  Cnaraaty. 

Check  #  617  for  9450  waa  isauod  to  Lorane  KeOoagCV.  Bgaia,  there  waa  no 
deaignated  purpoae  on  the  cheek,  which  ralaaa  thk ^pivrionaly  ananawarwl 
queatlea.   Both  eheeka  to  Lorane  MeOougal  wara  aign«l  by  Suaan  HcOougal. 

#  157  for  94,900  waa  iaauad  to  Kadison  Bank  U  n«at  for  lateraot  on 
#  3376.73.  Thia  check  alao  cleared  froa  the  bflae  lean  proceeds, 
t^  »fr-  rtnllar  lainaT  -f  fiiili  ■■|  — ■—■  -f-^   other  debt  ta  over 


3/1/85 


3/10/85 


1100,000. 

It  appears  that  the  MdJeugal's  each  kept  their  own  aat  of  waelta  for  their 
aeeooat  #424,  and  weald  apparently  write  checks  froa  whie)i  o««r  pad  waa 
ir  the  rlina — iha  nuabegB  aft  the  checks  fre^ently  range  all 
tha  spaetzia  la  a  aan-saquaatial  order. 

#  158  for  98,290  waa  Isauad  ta  Bobart  T.  WUsoa  for  •payaaat  on 
aota'.  Wilsea's  spaeifie  role  in  thia  tranaaction  has  not  baae  defined, 
aor  baa  the  purpoaa  of  the  'note*  (loan)  in  ^oatien.  Jla  KeOougal 
allagadly  aigaod  thia  cheek,  wfaleh  appears  ta  ba  a  fairly  rare  eeeurranca. 

Cheek  p  178  for  913,348  was  iaauad  to  Baynaa  Auto,  with  no  apacifleally 
■tated  purpoaa,  but  would  appear  to  be  for  the  porchaaa  of  a  car.  Tha 
cheek  la  aigned  'Suaan  HcOougal*,  but  does  oot  appear  to  be  9usa4_^ 
MeOeugal's  alleged  signature.   This  cheek  elaarod  froa  tha  bona  loan 

~       day  check  t   179  for  91,73*  waa  issued  to  Haynaa  Auto, 
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3/10/8S 


3/19/85  I 


3/39/89 


mgria  with  ao  »p»emc«J,ly  «fc«t«d  yirpe— ,  aad  e&ask  #  180  for  S13,2S0  «•■ 
wKlctra  to  4  Mr.^Otsrtaa  Bron«ea7~fo».jw  •p«clfic*iiy  rtatad  porpoaa.  Ml 
thraa  of  th«««^ch*oka,  tocalllaf  S2S,33C>-<la«rad  £re«  tha  proeaada  of  tha 
'MeOouqai'^'baBa  loan.  ^^       \ 

/  \      \ 

dMCk^^  181  for  S4>8S2  waa  iaaaad  to  ITT  Kruaa  tht.;  thk  naao  ftald  abowa 
aavaral  lean  aobara.  It  la  rami— mlad  that  ra«srda\ba  anbpoanaad  to 
d«t«xala«  tba  natnra  of,  aad  partlelpaota  la,  thiaxleaaJ 


Marilaon  Cuaranty  (aTlaga  laaoad  ehaek  #  3104  for  $3O,tS0  to  Jaaaa  B. 
McOouqal  for  'ralaburaaaaat  for  laaaa  awto  pimhaa^  for  Laaaia« 
Dapartaaat*.  It  La  raeeiateadad  that  fuxtbar  israatlgatloalba  oonductad  to 
/dataatlsa  if  thla  waa  ealaburaaaaat  for  tha  $14,980  ia  cbmeka  vrittaa  to 
aayma  Auto  ea  3/10,  aad  poaalbly  tha  113,390  ehaek  alao  wclttaa  on  3/19, 
to  Charlaa  Ireaaon.  If  thla  ia  tha  eaaa,  tha  ehaeka  writtan  on  3/10 
totallad  $38,334,  ladicatlAg  that  Jaaaa  HcDonya^  waa  r«iab<ara*d  for  S3, 514 
that  ha  did  not  actually  apaad.  I   i 

Chaek  #  474  foe  Sll,0OO  waa  iaanad  to  goapaw  Titia  "■— r—y.  with  oo  atatad 
Wurpeaa.  Thia  traneartioo  woald  aaaa  to  iadieata  «ba  aoaalbility  of  a 
Aenal  raal  aatata  aala  or  cloaiag  of  aooa  typa;  peaaih:^  ralatad  to  tha 
pttrehaaa  of  tha  Xeoou9al'a  hooa,  or  ralatad  ia  aaaA'aaaaar  to  tha  S3S,00O 
traaaactien  hatwaaa  Hhitawatar  Daraiopoaat  aad  Oaarka  Kaalty  Coopany.  It 
.  ia  xracooBaadad  that  tha  Quapaw  Titla  Coapaay  aad  Osarka  Jlaalty  Coopaay 
Vacorda  ba  ra^iawad  to  aaaaaa  tha  pgrpoaa  of/tha  }11,OCO  ehack  froa  tha 
kipoouqala,  aad  it 'a  potaaUal  ralatieaahif  to  whitawa^ar  aad  Osarka 
taaj.ty\  if  «sy. 


4/4/es 


4/9/8S 


■ck\# 


Chackv#  j)88  for  $3,000  waa  iaauad  to  tha  lill  Cliittoa  Caapaign  road,  aad 
allagodtXy  ai9aad  by  fuaan  Nooouqal.  Tha  aeeeoat  balaaea  ea  tha  data  tha 
ehack  waa  writtaa  stood  at  $<7,897.73>i  whaa  tha  ebaek  elaarad  on  S/3,  tha 
orardraft  rtatua  Lncfaaaad  to  $'<10,S97.73>.  T>M  aecoust  balaaea  ramalaad 
at  thla  laral  uatil  S/9  whaa  $5,381.21  waa  dapoaitad  froa  aa  onldaatifiad 
aeoxca. 

Chack  t  491  for  $37,149.30  waa  i««««d  to  baencar,  lae.,  alla^adly  a 
(ubaidiaxy  ef  Kadiaoa  rlaaaeial  Corporaciea.  Tha  ehack  did  net  atata  a 
apaeifie  porpoaa.  Whan  tha  ehack  waa  wsittaa.  tha  account  had  a  balaaea 
of  $34, 538., 78;  tha  chaek  elaarad  oa  4/13  orwrdrawlag  tha  aeeouat  by 
S<10,079.00>.  raada  toealliaq  tha  axact  aaaa  aaouat  waro  dapoaitad  into 
tha  KcOoagal'a  aeceuat  on  4/22;  tha  aouxea  baiJag  a  Madlaoo  Cuaranty 
SaTiaga  4  Loaa  oeuater  chack  for  $37,149.30,  allogvdly  aigsad  by  aithar 
Barry  or  Baary  Kaalltoo.  with  tha  aotatioa  '89  iO  380  81.* .  It  ia 
eeacai-rabla  that  acOougal  porehaaad  tha  car,  aad  tbaa  aold  it  for  tha  aaaa 
V  aaouat  two  waaka  latar.  lowarar,  whaa  eaoaidund  w£th  tha  fact  that  a 
^***l"r  ■Ituar*"-  ~-""''i«  '>»  »■"■  u-'  ■■ui-»^»..,.».y  (  daya  latar  ^ 
4/18,  tha  aala/purehaaa  thaory  liacoaaa  iaoraaslagly  iaylaosibla. 

h  dapooit  of  $33,000  waa  exadltad  to  tha  MeOeagal'a  aoodanti 
I  ami  in  uaidaatif  lad  at  thia  tiaa,  teit  raaaarch  eontinnaat 


tha  aoorea 


4/19/85 


497  for  $39,309.30  waa  laaoad  to  Xxaeaear,  lac.  for  a  black 
I.  Tha  aaaa  aaooat  waa  raf uadad  to  tha  heOoogal '  ■  account  by 
Xxacucar  on  5/1/SS  wban  thaiz  account  waa  erardrawa  by  $<38,ai3.94>.  By 
thia  poiat  tha  HcOougal'a  hara  aridaatly  poxehaaad,  aad  aithat  raturaad  or 
aold,  two  oxpaaaivc  oara  ia  a  10  day  parlod  ef  tlaa.  7t  ia  lauiiiaanilad 
that  thaaa  traaaactioaa  ba  fnrthar  Inraatigrtad  through  tha  raeorda  of 
Xxacucar,  lao.  to  dataralna  that  natura  of  thia  actiTity. 

Chack  f   499  for  $95,000  waa  iaauad  to  riowanreod  Faraaj  thia  waa  a  'loan* 
to  eorar  flowarwood'a  axla^ing  orardraft  of  $<50,994.17>,  which  oceurrad_.. 
aa  a  raault  of  aa  $84,613.48  payaaat  to  Karlt  aon  Aiaraoty  Mviaga  4  Loaa  on"' 
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S/1/83 


s/i/es 


S/1S/8SI 


«  MeOeufal  ralatad  loan.   At  ttaa  tlaa  th^{SS,000  cbaek/*lo«B- 
rioa>arweod  waa  wrircan.  tha  MeSouqal'a  had  S19^429.S0  la  thalr  account. 

Shaa  tha  chaek  waa  fscoa pald__an  4/33.  tha  Il«0eu9al'a  account  was 

oracdrswa  by  i<i»rinf7a2> 


Ctock  0  723  for  $1,307.30  waa  iaavad  to  Wi«lHiin  Cuaraatr  for  tha  April  and 
■arch  payoaata  ea  MeOouQal  ralatad  loan  ^  1044.\Ttia  account  waa  orardrawn 
K7.M7.73>  whaa  tha  ebaek  forea  paid  ea  S/3/<5\  Tbrn  tod  raault  o<  thla 
traasaetloa  appaara  to  b«  tba  KeOeogal'a  ovardrswla^  thalx  aeeooat, 
raaoltlnq  la  aa  oaautliorliad  *loaa*  trcm  tha  Aaaeeliatloa^  la  ordar  to  pay 
tha  Aaaeelatloa  (or  thalr  April  aad  March  leaa  payaaatai  thara  appaara  to 
h«  Uttla,  If  any,  loqlc  to  t^mam   clreoaataacaa. 


■aaeai  thara 
Pazir  ot   Arl 


Arkanaaa.  for 
Tha  account 


S/16/as 


5/34/8S 


>,  thla  \ 


#  704  far  ISO  w««  laauad  to  tha  DaBoeratlc 
tha  purchaaa  of  *3  Jaffaraoa  Jackaon  Oay  dlanar  tlcMata 
balaac*  was  $<S.S36.36>  whan  tha  ehach  forea  paid 

Chaek  #  748  (or  {30.000  waa  laauad  to  Hadlaoa  Cuarasty  j(or  |tha  purchaaa  of 
Caahlar'a  Chack  #  3704.  Tha  raalttar  an  tha  Caahlaa'a  Chaek  waa  Xareh 
Xovar'a.  lac.  whoaa  prlaclpal  !■  J.w.  ralhrlgtat.  fcraar  Sanator  (ran 
^Arkaaaaa.  IMlbrl^ht  andoraad  tha  chack  'for  dapoalt/  only  to  Klgya 
^atloaal  Baak*  oa  5/18.  On  $/30,  $30,000  waa  dapoaitad/ Into  XcOougal'a 
aecouat  which  waa  orardrawa  S<17.fia3.30>  at  tha  tlaa.  Tha  aoarea  of  tha 
^•pealt  la  oadataatlaad  at  thla  tlaa.  It  Is  saeoaaaadad  that  Algv* 
HAtloaal  Baak  raeorda  ba  rvrlawad  to  dataralaa  thar  poaalAlllty  that  thaaa 
fuada  tra-ralad  fros  rulhrlfbt  back  to  NeOeugal.  ^  lo,  t^la  traaaactloa  !■ 
likaly  candldata  far  poaalhla  chack  kltlac^ 

A^dap^lt  of  $8,370  waa  eradltad  t«'^MeOau«al ' a  aeeooat.  which 
ov«Mra««  $<36.0S2.30>  at  tha  tlaa.  llia_lulMU  <  iwa  f\in  r1<w«ai  mxiil  raxma 
ehack\#/304  far  S190,  Paabroek  Manor  chack  f  138  for  $9,300,  Oraat 
Southara  Land  Ooopaay  chaek  t  136  for  $180,  Ilolllag  Manor  chock  #  313  for 
$2,400  aad  MeOonqal  6  Aaaoolataa  chaek  *  107  for  $300.  Kaeh  of  tha  ehacka 
was  tlaslqaatad  as  a  *Io«a*. 

Chack  P  7W  for  $83,333.39  waa  Isauod  to  Oaion  latloaal  Baak.  Hhaa  tha 
chaek  was  wrlttaa.  tha  account  eootalnad  $983.19.  McOoogal  borrowad 
$85,000  froa  nasi  (leaa  P  3764).  and  tha  loaa  preeaads  w«ra  dapoaltad  lato 
thalr  aeeooat  to  eevar  tha  $83,333.39  ebaek.  Bowavar,  whaa  tha  chack 
elaarod  oa  S/31,  It  waa  forcad  paid,  laavln^  tha  aeeouat  with  aa  ovardraft 
balaaca  of  $<4,a96.03>. 


Whltawataa  Davalopaaat  Corporatloa,  lac.,  Acoouat  0   2301S15 
?rlaelpalsi  Jaaaa  aad  (uaaa  MeOouval 

Bill  and  HUlary  Xodhaa  Cllataa 


12/7/84 


1/4/es 


TOiirawalai  ii  rniiiil  ma  iiiaiililim  hj  »tnii  iii1tTH'*--1t  $<6,000>,  whaa  a 
dapoalt  for  $9,310  brought  tha  balaaca  up  to  $3, 423. 65 .\  tha  dapoalt  waa 
■ada  up  of  fuads  froa  tha  aceouats  of  tba  eoablaad  coopanlaai  Tuckar- 
aalth-KcDouqal  Chack  #  1S9  for  $1,600,  Relllaff  Manor  chack  #  198  for  S330 
aad  Taabreok  Maaor  chack  ^130  for  $7.100.  y-""  "fare*'  ""  H—tipiafcad  as  a 
*loaa«  to  Wtltawatajt.  aiHl  aaeh  chack  waa  ailaqadly  algnad  by  aithar  Susan 
/woouqal,  or  Lisa  Anspaagb  slqalag  aa  fuaaa  XcOouqal.  Qaca  tha  daposlt  was 
exadltad,  Whltawatar  laauad  chaek  #  137  for  S3.27.1S  to  tha  Baak  of  Charry 
Yallay,  »*>'1'^  tha  aeeouat  balaaca  dowa  to  $147.47. 

Chack  t   128  for  $8,071.33  was  Issuad  to  tha  Bank  of  Charry  Valloy.   Tha 
chaek  was  algnad  'Jaaaa  B.  KcDouflal"  (who  had  ao  al^natura  authority  on 
tha  aeeouat)  allaqadly  by  Suaaa  Keooogal.  basad  oa  tha  bandwrltlaf.  Thla 
ehack  claarad  tha  Whltawatar  aeeouat  oa  i/11  -  tha  day  aftar  a  dapoalt  (or- 
$4,660  waa  aada  to  Whltawatar  by  tha  ecablaod  eoopanlas  aceonnts. 
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TAGBU 


1/10/8S 


1/33/85 


2/15/8S / 


3/ia/8S 


2/21/85 


3/7/8S 


3/33/89 


WhitMvatar  r»c«lT»d  «  <l«poalt  for  S4,6<0  tt«m  th»  coabLaod  eoopuy 
•eoonnca  ot  telling  lUnor,  Tnekar  flnith  McOoo^mtv  ri(»if«r«ood  r»r»«  and 
Paobreok  Ituiac^brinTIjag  Uia  •eceaB«-~b«laiic«  to  $S,~~Q9S.37. 


/Oiaek  ^  139  Cor  C1«000  waa  laauad  to  Vhi.t»M*Car  D«v«l^opB•tlt  Corpocatioa, 
vitli  tha^aocatloa  *Acc«  317. S-.  Thla  earaek  elMxad  on  1/381  tAa  caiM  day 
tl»«t  riowrveod  raxaa  iaauad  ehsck  #  177  fotv  »1,0^  to  Uhitawatar, 
brlavlag  tha  aceeoac  balaaea  up  to  fl,44«.a7.  VltDoat  tha  b«n«£it  of  tito 
dopeait  fzea  Flonrwocid.  tha  ehaek  wrlttaa  by  Whitwatar  to  tha  Bank  of 
Oarxy  Vallay  would  hava  baan  inau<flelant.        \ 

Oioek  0  122  for  $3,0OO  waa  laauad  to  Chrla  *ada  (an  a^pcadaar,  aceordlno 
to  miXL  Board  xlaucaa),  with  no  apaeixic  atacad  porpoaa. I  Tba  enaek  waa 
/algnad  -Jaaaa  8.  MeOooqal*,  allaqwdly  by  fnaaa  MeOovqal.  1  Tbla  ehaek 

/elaarad  on  3/13,  whan  tba  Vhltawatar  aeeounc  waa  lalraady  ov*rdrawn 
S'<1,891.03>,  lacraaalnq  tha  ew«rdraf«  to  $<4,a9I.03>.  I  Onltho  "—  data, 
tbara  waa  a  dapoalt  aada  to  tha  whltawatar  aeeoont  froa  tha  eoaAlaad 

leoopaalaa  aeeowtta,  curlaf  ti»m   erardzaft.  I   I 

Chaek  #  L33  for  S1,S3S  waa  laanad  to  Charloa  I.  Jaaaa  *¥or  aeeeontloq' 
aarrleaa.  Tha  ehark  waa  alqnad  *Saaaa  HeOougal*,  allaqadly  by  aoaaana 
othar  than  S«aan  Mc0ou9al.  Thla  ehaek  elaarad  on  2/21/85,  pectlnq  tha 
aaeeunt  Into  orardraft  atatua  by  S<1, 193.00.  Tba  aeoooat  affactlToly 
a«ayod  orardrawn  until  3/13,  whaa  thraa  daponlta/(two  froa  tha  ooaiblnad 
\eo(dpanlaa  and  osa  froa  an  undatarmLnad  aoureal  totalJLinf  $8,800  wara 
ra^tad.  Tha  dapoalta  wara  for  $3,300,  f^oa  tha  cooAlnad  aceouata, 
S2,500  froa  Tuekar  Salth  MeDcaqal,  aAd  $3^000^ free  an  ualda^tlflad  aeurea. 
ei^wn  \ha  proximity  of  thla  dapoalt  ta^-Cha  (3,000  ehaek  wxtlttan  to  Chrla 
vad*,  1^  la  rarnmaniliid  that  furthar  raaaarstt— tei  i.iaiidui.i.aH  to  dataxBlae 
the  pe«ai&lllty  of  «ada  'rafnndlnq*  tha  t3,'000  back  to  Wbltawatar,  which 
could  a^Scoont  for  tha  'syatary  dapoalt.* 


f  134  for  $1,000  waa  laauad  to  Vbltawatar  Sarelopaaot  corporation 
with  th*.  oetatloa  'Account  317.5'.  Tha  data  'iAm  eha^k  waa  wrlttan  tha 
aecooat  balanea  waa  $<1,193.06>,  and  whan  tha  ehaek  elaarad  on  2/38,  tha 
ovacdraft  atatua  Incraaaad  to  S<1,90C.93>.  Xrldaaca  polnta  to  tha 
probability  that  tha  MSSL  Vhitawatar  account  waa  allaqadly  'awapplag*,  or 
kiting,  irhacka  with  a  alatar  account  at  aaothar  bank.  In  ordar  to  BMtirtatn 
a  eortkla  aecoum  balanea. 

Oiaek  #  135  for  $650  waa  Laauad  to  Charlaa  Jana»r\*gaia  for-  'accounting* 
rleaa.  Thla  ehaek  elaarad  tha  account,  raking  tha  balanea  to  $258.97 
ea  3/22.  -  \ 

^Mck  t   137  for  S3S,000  was  laauad  to  Oaarks  Jlaalt^  Oo^aay;  tha  purpoaa 

Vwaa  aec  atatad  oa  tha  aback.  Thla  ohaekwaaalgiwd  'Jaaaa  B.  XcOougal, 

Li-T-^ly  Hy  Ti..  i««y— ^hf  ti««ii  wm  rha  )ta*,<»;>T»4 Tig ■  ^ha  data  th*  ehaek 

waa  wrlttaa,  Whltawatar  ■  a  aeeeunt  raflaatad  a  balaaea  of  ^$358. 97 1  wtaan  tha 

ehaek  farea  paid  on  4/1.  tha  account  waa  orardrawa  by  $<24,470.9a>,  which 

laeladad  a  $1S  ovardraft  charga  that  waa  latar  ralMtad.   The  account 

atayad  owardrcwa  until  4/9  whaa  a  $24,458.90  dapoalt  waa  raeaivad  froa 

r^gxarwood  rajaa — (ehi-k  #  194);   Tua  oapoalt  aaoost  waa  «ixactly  tha 

aanunt  of  tha  orardraft,  laaa  tha  $13  orardraft  charga.  riowarvoed  raxaa 

/proTldad  tha  fuada  froa  a  $135,000  eaahiara  ehaek  drawn  on  Stephana 

Xaeority  Bank  of  Ctaphana.  Arkanaaa,  whleh  had  prorloualy  baan  dapoaltad 

to  it 'a  account. 

heeordlng  to  -rarloua  oklahoaa,  Taxaa  aad  law  Terk  aawapapar  raporta  froa 
Karch  1993,  thla  could  hava  baan  tha  tlaa  fraaa  in  whleh  whltawatar  waa 
eonduetlng  tranaaetlona  cagardlag  tha  houaa  that  waa  allagadly  purchaaad 
and  aubaaquaatly  sold  by  Ka.  Clinton.  Zt  la  Lai  naaamlad  that 
Whltawatar  aad  Ozarka  Baalty  racorda  ba  rarlowad  to  dataraina  tha 
poaalblllty  of  any  aKlrtlag  ralatloaahip  batwaau  thaaa  two  tranaaetlona, 
aad  tha  aatnro  of  any  aaeh  ralatloaahlp,  it   found. 
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4/19/SS 


4/29/aS 


4/30/aS 


A    deposit    Of     $34,4SS.90     waa     exaditad     to    Wh£tawa«ar'a     aeeoont. 
prvrLooaly  notad.   CAa  fundacama  troa  riowarMood  }>«ta«  ehack  #  194. 


C^ack  0  131  for^30.000  waa  iasaad  to  Janaa  B.  MeOonqki  wittt  tha  notatioa 
/'loan  rapayaast*.  Whaa  thm  ctaacJc  waa  wrlftaa,  eha  account  baluca  «•■ 
'S270.13;/ whan  tha  cAaek  fore*  paid,  tte  ^count  Wa  ovardrawn  by 
S<39,744.S7>.  Thia  etaaek  waa  algnad  'Svsaa  HeBoOq^',  kllafwUv  by  Llaa 
AnspMgb.  JUMS  Iic0eu9ai  aadorsad  tliia  130,000  cHaek  to  XarU  Korara  Inc 
(J.  ,W.  ruibrlaht).  wfio  in  ton  andorsad  it  to  Wadtaen  duaraacy  for  tha 
pirchaa*  of  •  Caahiar'a  OMck,  drawn  froa  ifio.  aeeetiat  *  70013  U, 
txnBaaotiea  0  7aoi .  Itoaaareh  to  locate  tha  f  ila  of  th^  Caa^iar '  a  cback  ia 
eeatiauiag. 


#     139     for     $17     waa     iaauad     to     tha     Arkaaa< 

)Ulm1  nitration  for  tha  1985  corporata  fraaehiaa  tax.     Tbkt 
hSaaan  McOoo^a^*,   allaqadly  by  Liaa  Aaapaaqh. 


th4  Caahiar-a 
aaa  \  Dirtaetor 

1 


rinanca 
lack  waa  aigsad 


A  dapoait  for  SSO.OOO  waa  eraditad  to  VtiltaHatar '  a  •eeoont.  Tbm  funda 
Wra  providad  by  Madiaoa  rlnaneial  Cocperatioa,  but  no  purpoaa  waa  atatad 
^  tha  chaek.  Thia  dapoait  brought  tha  whitawatar/  balanea  froo 
Si<29,744.a7>  to  $355.13.  It  is  racoanaaded  that  tha/recerds  of  Kadiaon 
rlaaaeial  Corporation  ba  rvriawvd  to  datanina  tha  apOcific  buaioaaa 
pilrpoaa  of  tha  funds  reoittad  to  Whitawatar  DaraXopoant./  Tha  ehack  from 
^Kadlsoa  rlnaneial  was  sigiiad  by  HBSL  Oiiaf  rinaaeiai  Of fl/car,  Sraq  Tevng, 
Vho\waa  also  raaponsibla  for  eroatisq  tha  pxwrievaXy  rafar«ne«d  'Itasarroa* 
•prMdshaat  (ssa  rafarxal  aunMry)  in  which  a  10/as  S30,\900  •■nijiaaariag 
sar*«J^*   f*«  was  to  ba  chargad  to   (^^^raaarrad  f^oa)   Whitawatar 

Tuekar-SBith-KcOeaqlil,  MSSb  Aeeoont  #  2301353 
Priacipalai  Jaaas  B.  McOoagal 

Jia  6uy  Taekar 

Staphan  A.  (aith 


1/22/85 


2/7/8S 


2/14/8S 


2/17/85 


3/11/85 


OMck  #  181  for  $3,894.88  was  iaauad  to  rirac  riaaiaLiiltl  Bank  for  intaraat 
en  a  loan.  Tha  ehoek  waa  signad  'Jaaaa  8.  NeOoagal*,  allafadly  by  Susan 
MeOouqal.  Jaaaa  McDougal  doaa  net  appaar  on  tha  ai^natuxa  card  as  a 
sigaatazy  oa  this  account.  Tha  data  tha  chaek  waa  writtan,  tha  accouat 
balanea  did  not  cnnf sin  sofficiaat  funds;  whaa  tha  chaek  claarad  oa  1/28, 
tha  account  waa  ovardrawa  $<2, 953.00.  Tha  siina  >day,  riowarvood  razas 
aada  a  (3,500  'loaa'  (chock  #  176)  to  Tuckor  Saith  twDoo^al,  allogadly  for 
tha  purpoaa  of  covaciag  tha  orardraft.  \  \ 

0   182  foe  $3,000  waa  issaod  to  Jaaaa  B.  MeOod^al  as  a  *parsonal 
Tha  chaek  waa  allsqadly  writtaa  aad  alqaadby  BUsaa  XcOougal.  This 
waa  dapgw^**^  rn  Hirtv~i7i  1 ' t  *inn  inf  alinsj  gtrti  a  chock  frea  Kadiaon 
riaaaeial  Corperatioa  for  $2,127.04  noted  aa  'aalarr*  oa  ' 

Cheek  #  183  for  $300  waa  issued  to  Jaaaa  B.  MeOoogal  fo; 
This  cheek  waa  also  allaqodly  writtoa  aad  aigoad  by  Baaaa 


Uie  dapoait  slip. 

fofl  *  patty  cash.  • 
aajIeOougal. 


ieckX  164  for  $1, 600  waa  issued  to  Charles  X.  Jaaaa  for  'aecouatinq* 
aerrlcea.  The  check  was  slgaed  'Susan  xeOonqal'  allegadXy  by  iiaaenna 
other  thaa  Ma.  MeOeuQal,  and  appears  to  be  the  aiqaature  ahewiag  oa  tha 
actual  li08L  sifnatora  card.  Aa  preriously  noted,  tha  sigaatura  on  tha 
1IB8X.  account  ai«nataro  card  ia  not  beliarad  to  be  that  of  Cuaan  KcOougal. 

A  dapoait  of  $1,150  waa  eraditad  to  the  Tnckar  laith  Ncseogal  account; 
aeoordiav  to  the  dapoait  alip,  tha  funds  ware  related  to  'Kobart 
ArBStroDg'.  Sewvrar,  tha  check  was  aotnally  payable  to  Xadison  Cuaranty^-; 
Savinga,  and  aadorsed  oa  bahaLf  of  Madifm  oaaraaty,  allagadly  by  Suaan 
MoOeugal,  and  suhsaTiaatly  dapooited  to  the  Tucker  SBith  HcOougal  account. 
Thia  daposit  waa  aada  one  day  prior  to  the  claariag  of  Tuekar  Saith 
KcOouqal  check  0   16S  for  >3,$00,  payabla  to  Hhitawatar  D«TwlacxiMnc. 
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3/U/85 


3/U/M 


OMCk  f  165  for  $3^501  ^ 

•rlofW   with   ehackr''?raa   tha   ocliar    coAbujad    eonpanlaa 
/S3,300,    tMcV'dapeaitad    to    HKLtawmtar    on ^^12,    curiae    an    ov«rdr>Ct    of 


«■■  l««uil.jo^WU.tt««CT  0«T<«lopaant.     Tbia  ehacJc, 
"        '  «ecounta   totalijjjq 

9  an  »rordr«rt  o« 
S<4,a91.CM>  Cm  or«rdr&2t  rtatus  in  tb*  Wtaitkwatar  aecoont  waa  eauaad  br 
tha  {orea  pay  of  cback  #  133  for  $3,000  laaoad^ta  Chxl^  Vada. 


lank 


Oiaek  0  IM  fas  S4,000  «aa  iasoad  to  Cir  1  itia  laak  fee  \*ralaaa«  daad  in 
MarflacB  OooBtr*-  9>ia  ehack  «<•«  aiqaad  'Jaaaa  B.  xeoeafal*,  alla^adlr  by 
Maan  MeOoufal.  Tba  data  tha  e&aek  w»a  wrlttan.  thaxa  vara  Ijtauf fielanc 
ftaada  Ln  tha  Taekar  C«lt&  McOoa^al  aeeeunt;  tha  eUack  olaarad  on  3/19, 
evardrawlAg  tha  aeeooaC  by  (0,937.M>.  Tlila  orardraft  ■itnatloa  axi.a«ad 
for  thraa  iiaaka,  uatXX  4/9,  at  wtileh  tiae  a  dapoait  of  ^{9,189. 69  waa  aada 
lato  tha  aeeouBt  by  chaek  f  193  froa  riowrwood  razaa..  Tba  dlffazaaea  In 
tha  d«pealt  aaoiurt  and  Uia  saw  account  balanca,  SS,i44.73,  «faa  aaaotly  tba 
aaoont  aaeaaaary  to  covar  TueJuar  .latth  HcOmiqal  cback  t  169  for  $3,664.73 
to  Citlxaa'a  >aak,  wrlttan  oa  4/1  wtaaa  tba  account  «•■  atill  orardxawn. 


4/1/8S 


fhmcit  t  169  for  $S,664.73  waa  laauad  to  Cltixan ■  a  '  Sank  of  Marshall, 
■r^«na<«  foe  paynaot  on  'aotaa  40071190  and  000314»4*i  Tba  atatiaa  of  tba 
keeoont  at  tbia  tlaa  waa  aufficiaatly  diacnaaad  In  tba  foraqoinq  Tuckar 
SMLltb  xcooogal  transaction  datad  3/13/85. 


rlewarweed  l^azma.  Inc.   MBO.  Account  #  3301361 

Trlncipaiai  X^odvtacminad  at  tbia  tiaa 

CbAek  #yl70  for  {8,000  w«a  isauad  to  Jatiaa  ■.  H^oasal_Atl  tha  tlaa  tbia 
cback.  wa'a  iaauad,  tba  KcOeagal'a  acecMwt  ■aa— grardrawn  by  $<4,09S,39>. 
Tbia  dageait  feoa  riowarwood  brought  tba  balanca  op  to  $3,904.61 


13/11/84 


1/10/85 


1/33/8S 


1/34/8S 


i/at/«B 


1/38/85 


1/39/8S 


3/13/85 


Cback  #  173  for  $1,430  waa  iaaaed  to  Hhltawatar  DaralopDant  as  part  of  a 
$4,660  dopeait.  Tha  funds  froa  this  deposit  vara  dllaqadly  us«d  to  eorar 
Vbitawatar'a  eback  f   138  for  $5,071.23  to  tba  Bank  of  Otarry  Vallay. 

Cback  #  173  for  $6,302.36  waa  isaaad  to  rirat  Oaaaarcial  Bank  for 
'Intasaac  oa  aota  #  00003618*.  Tba  eback  waa  slgnad  'Jaaaa  r.  NeOeagal' 
allagadly  by  loaan  KeOoogal.  Tba  data  tba  eback  wsa  writtan,  tba  account 
eeatainad  a  baXanca  of  $S6«.74.  Bowarar,  on  1/33  a  $38,500  dapoait  waa 
cradltad  to  tba  account,  racalirad  froa  Bill  Baalay  (brotbar-in-l«w  of 
Buaan  neDoagal)  allagadly  for  *20  acraa  in  Tulaak^  Oousty*.  Tba  eback  for 
$6,202.26  elaarad  tba  rlowarwocd  account  on  1/3S.\  \ 

Oiack  #  175  for  $3,500  waa  iaauad  ta  Jaaaa  B.  Hcaougal. 
\part  of  4  (4,67S.41  dapoait  to  HeOougal'a  account./   \ 


Tbis  eback  was 


■4  1?8  fur  M,5W  wall  iaauad  to  Tttckar  aaltb  NeOoogal  for  tba  allagad 
of  ae*«rinq  tba  aKistlng  Tuekar  tmixh.   McOougal  V^ardraft.   Tbis 
chock  waa  allagadly  aignad  by  ausan  MCSougal. 


sOougal  Wardrai 
rrotopoMSir  as  a 


Chack  *  177  for  fl.QOO  waa  i.utn*^  »"  w>ii<-»,.f..  n«,.iiniiMiit^a«  a  'loan*  to 
cui^ai.  miitawatai ' a  aatiating  o^ardraft.  Tbia  eback  waa  allogadly  aignad  by 
,8uaan  HeOougal. 

Cback  #  179  for  $14,000  waa  iaauad  to  Jaaaa  P.  KcOoogal  aa  a  *paraanal 
loan*.  Tbia  eback  waa  signad  'Susan  McOougal*,  allagadly  by  seaaooa  otbar 
than  Susan  Hcoongal.  Tba  loan  waa  aXlaqadly  intaadad  to  corar  a 
$13,181.07  chaek  writtan  on  HcOougal'a  account  to  Wortban  Bank;  bowarar, 
tba  eback  waa  f orca  paid,  and  HcOongal ' a  account  was  ovardrawn. 

Chaek  *    183  for  $1,900  waa  iaauad  to  Oraat  Sootbara  Land  Coopany, 
dasigoatad  aa  a  'lean.*  Tha  aaaa  day,  cbw^  #  184  for  $500  waa  Iaauad  ter" 
KeOoagal  s  kasoeiatas,  also  daaigaatad  aa  a  'loan.  This  chaek  was  signad 
'Suaan  NcOougal*,  allagadly  by  Lisa  Aospaugh. 
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A'jourr  n.  isn 

fACS  1* 


♦/l/«5 


4/3/8S 


4/3/es 


/ 
OMCir  #  IBS  foe  $11,763.11  w«A  issued  to  Int^roAtlonal  ?apwr  IUalt7 
Oocporation  aa  a  prlaels$X-A<ul_JEn«azaa«  paynant  oa"^  aota.  The  ehack  waa 
alqnad  'Suaan  )teOou^£r*Talla9*dIy~bj^aeMooa  ocAar ^Uxaa  Suaan  NcOoa9aI. 
Thaca  waa  a  balinca  o<  S1,S50.91  in  tha  ~ac.ceun«  c^aXdata  tba  c&ack  vaa 
.WriCtani  botmrar,  a  S136.000  d«poalt  waa  ra««4««d  aadXervditad  prior  Co 
/ t*ia  chaclc  elaarlag.  \  \ 

ClMclr  #  189  for  S53,0S3.41  waa  laauad  to  rirsc  rn laitclfel  Bank  to  'pay  off 
eoa«arelal  loan*.  Fuada  for  tlLLa  etiaek  wara  dariirad  feoa  a  $133,000 
dapealt  to  riowarwood'a   account  tAa  aaaa  day.  \  \ 


XI  dapoalt  of  $133,000  waa  eradltad  to  ttaa  Plowarwood  account  from  a 
Caahiara  Cliaek  drawn  on  tba  itaphaaa  saeurlty  Bank  of  Staph»na,  Xrkanaaa. 
ruads  froai  ttiia  dapoalt  w«ra  raaittad  froa  riowarwood  %a\    I 


miH*""  Guaranty  for  $3,000, 
poaaltoility  that  tMa  waa  i 
baan   anq^a«*d) 


ebaek  #  193   (furthar  Iraaaareh  into  tba 
caBpaiga   esatrlbutlon   haa   prvrloualy 


Tackar  Saitb  McOougal  for  $9,1S9.69 
an  axlatlng  orardraft. 


lLtwI 


ly  to  eorar 


etiaek  #  193,/aJLl^ 

/   , 

Wiltawatar  Davalepmant  for  $34,455.90,  chaek/#  19M.  allagadly  to 

evrar  tha  orardraft  eaaaad  by  wintawatar ' ■/ chaek/  for  $35,000  to 

Oxarka  Raalty. 


,V;io9adi.y  for' a 


4/4/85 


4/9/85 


4/9/89S 


4/17/85 


rirst  CooBarclal  Bank  for  $33,053.41 
moougal  ralatad  lean  payoff. 

itaroatlenai  ?apar  naalty  for  $ 
payaaat 

•     Madlsen  Cuaranty  Savlaqa  and  Loan  for  $86,612.68,  cheek  #  196, 

alla^adly  to  pay  off  a  KcOougal  ralatad  loan.  Ttila  chaek  orardraw 
tba  account  by  $<S0,994.1»,  which  w.u  auhaaquantly  covarad  by  Jaaaa 
B.  McOoa9al'a  ehack  for  $55,000,  which  ovardrew  KeOou^al'a  account 
by  $<38.?77.S> 

Chaek  #  193  for  $3,000  waa  tssuad  to  Madlaoa  Guaranty  favlo^i  thara  waa  no 
spaeifle  purpoaa  rtated  en  tba  ehack.  JLs  prarloualy  ootad  In  thXa 
rafarral,  it  waa  raeoBaaodad  that  furtbar  rasaarCS\ba  cooduetad  into  the 
dlspoaltlon  of  thaaa  fundj  to  dataralna  tba  poaalbl^lity  that  thia  was  an 
addltlanal  eas^al^  oontrlbutlon.  ^^  tba  tl-  f.a^  In^l^. 

Cback  $  193  for  $9,189.69  waa  isauad  to  Tuckar  t«lch  KeOouqal,  alloqadly 
(or  tba  porposa  of  eo'variag  tba  aglatlag  orardrfft  iii  tha  Tuckar  (■itb 
">*'<— ^-^  f~'""»r — as  wail  aa  coTailaj  tha  yat  "oat«tati4.i  nq  Tuckar  laith 
■cOoogal  ehaeJi  t   169  for  $5,664.73  eo  Citizen's  Bank.   \ 

Cback  #  194  for  $34,455.90  waa  issued  to  Whitewater  Savaloptteot,  allegedly 

to  eorar  Whitewater's  orardraft,  aa  prarlooalT  noted. Zhls  chaok  was 

ly  By  Lis*  Anspaugh. 

Ek  #  196  for  $86,613.68  waa  iasned  t:o  Madison  Guaranty  Scrrinqa  6  I.oaa 

J  for  'prlaclpal  and  interest*  on  XeCougal  ralatad  loan  #  1591.  This  check 
overdraw  tba  riowarwood  account  by  ><S0,994.18>  whan  It  was  force  paid, 
runds  to  allegedly  co»ar  this  orardraft  wara  prorldad  by  check  #  699  for 
$55,000  from  Jasiaa  B.  MCOougal's  account.  As  ao«ed  in  prior  tranaactioa 
analysaa,  tha  $55,000  cheek  froa  Hedougal  orardraw  his  aecount  by 
$<28,077.83>.  Thia  traaaaction  proridea  a  blatant  aaaapls  of  tha  check 
kiting  alleged  in  tha  susnaxy  of  the  referral.  ^ 
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/'  \, 

S/16/85  Cl>«ek  #   204   for   SlSOwn   i««u«dto  Jaaaa  B.    KeOMg«l   aa   4   'loan.-      Thio 

ahaok  •»»•  p»re  o<-«-aSp9«lt  £raa~tIt*~.soabiiMd  •cceoata  totalling  $8,370, 
.vhleh    ««at    iatb    McOougai  ■  •    aocount    a£^^    tiaa    whta    It    waa    orwrtfrawn 
/  $<3«,053«^>  \  \ 

/        /  x      \ 

0(  th«  coBbiaad  ooapaalaa  aaeeanca,  riewacvood  faxaa.  Ine.\  HiatAwatar  Oarvlop^mc 
Corporation,  lae'. ,  aad  Tuekar  aBitb  Kesou^al,  in  eaojunecloa  wtth  tha  paraoaal  aoeeunc 
of  Jaaa«  B.  and"  luaan  K.  XcOoaTal.  wara  tha  aoat  aetlra  and  avraaiooa  cootzlteifcoxa  to 
tha  allagad  o*«rdraft  and  ebsek  kltJLag  aeClTltlaa.  Althoogb \ e^a  \  oebar  antlelaa, 
(Jlolllnv  Manor,  Inc.,  yaarii'mi^  Kanor,  Inc.,  Oraac  •outbara  Tinil  riamiji,  HcOouval  fi 
&aaoela£aa,  ate.)  eentxlbutad  a  algBXlieaat  ahara  ot  ttoa  *  mati  I  nad'  ii  Miiaii  I  aa "  dapoatta 
and  'loana*  batwaan  tha  varioua  aoeeunta,  tha  apaelflea  cagardlog  t&alrtaetlTltlaa  hava 
baan  oaletad  for  tha  purpoaaa  of  brvrltr.  ladlTidaal  traaaaetlaa  LnfdtBatioa  for  tha 
'eeoAlaad  eevpanlaa*  aecounta  durinq  tha  12/84  -  S/S9  tiaa  fra^  can  ba  found  in  tba 
attaetaaid  databaaa  rapore,  which  outliaaa  tha  dataa,  tranaactioa  typaa.j  ehack  ouabara, 
payaa,  |pay«ir  and  dapoait  raclpianta.  This  databaaa  haa  baan  ladlTidtially  aortad  by 
data,  dailar  aovunt.  payaa,  payor  and  dapoait  raelplant  in  ordar  tai  faallitata  onqoliig 
caaaareh  and  furthar  Inraatigativa  aetlTitiaa. 


T 


*  Zzplain  who  Wna^ittad.  financially  or  etharwiaa,  froa  tha  tranaactioa,/  hew  ouch,  and 
how. 


Tboaa  who  aXlaqradly  rtood  to  gain  tha  aoat  baaaf It  froa  thaaa/^maaroua  and  quartionabla 
intar-accouAi:  traasactioaa,  wwra  tha  priaeipala  of  tha  ~»ki..^h  «itt;itiaa;  Jaaaa  and 
Suaaa  McOouqal,  'I,iaa  JLnapaugh  (who  ia  a  prlaeipal^^in  Daaignar  daaatraction  and 
allagodly  Kad:taon\Xark«tiD9,  aa  wall  aa  an  alla^ad  buainaaa  aaaeejjita  of  Jia  Guy 
Tuckar),  Bill  and  SUlary  Aodhaa  Clinton,  Jia  Cay  Turlrar,  1-aTfTiirth7  and  any  othar 
priaeipala  «a  y«eviuii.d«ntifiad.  Tba  orardrafta  and  'loan*  tranaactioaa ,  or  aXlaqad 
chaek  'awappinq*  and^lcitisq,  batwaan  tha  roahlnad  eoapaaiaa  aeeooata  anaurad  that  loan 
payaanta  and  othar  eorporata  obligatieaa  wara  aat,  thoa  claarly  booafittiag  tha 
priaeipala  of  aach  aaci'ty. 

Za  addition,  tha  HcOouqal't  stood  to  gain  aztanaiva  financial  bcnafit  by  utilising 
thaaa  rarioua  ahall  eeapaniaa  aa  a  rahicla  through  which  to  ■->'»"n*'  fnnda  from  liadiaoa 
euaranty,  throngh  Hadiaon  rtnaaeial  and  it 'a  aubaidlariaa,  into  tha  paraoaal  aceoqat 
of  Jaaaa  and  Suaaa  xeOougal. 

•  rnraiah  aay  axplaaatioa  of  tha  trinaactiott  prorldad  by  tha  auapae^aad  iadicata  to    whoa 
and  wh«a  it  waap^lTaa. 

To  data,  BO  azplaaatiaa  haa  baaa  fivaa  by  asy  suapaet. 


iMxniah  any  -rr^^*'**'^""  "t   fha  '•'•*""'*'—'  yii-iii-n  fry  «~y  "*hTr  paraea. 


Re   azplaaatloaa  of  thaaa  tranaactioaa  hara  baaa  prerldad  by  aayonaX  othar  than  tha 
ZaTaatiqatar  at  thla  tiaa.  \ 


•  ruraiah  aay  arlda^oa  of  eerarup  by  tha  auapoec,  or  aridaaca  of  aa  attaapt  to  dacaiTa 
fadaral  or  atata  asaaiaara  or  othara. 

Thia  aatirai  aariaa  of  tranaactioaa  by  and  batwaan  tba  mahlnail  eeapaniaa  and  thair 
aecounta  i]al  baiag  allagad  aa  an  effort  by  tha  MeOougal'a  to  'aaoJBaaeroan*  tha  flow  of 
fuada  froa'-Kadiaon  Ouarancy  and  it 'a  subaidiariaa,  into  tha  -rarioaa  antitiaa  owned  and 
oparacad  by  tha  xeOonqal's  and  thair  buainaaa  aaaociataa. 

•  Indicate  whara  tha  auapactad  ▼iolatiea  took  place  (e.g.,  aaia  office,  branch,  othar). 

Thaee  Tiolatioaa  eellacti-rely  took  place  at  tha  MaiH  ann  Ovaraaty  laTiaga  and  Loan 
office  at  16th  and  Maia  in  Little  Bock,  Arkaaaaa. 
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•    KacooiMnd    unr    fnrcMiar    LnvaaCi^aUoa   that   aifM    aaaiat    la 
axaalninf  cha  pJotaaclal   rlolatioa. 

/ 


la    fully 


ladlTldual  rai  niMandatloaa  ba^ra  baas  notad  wltMn  cba  tt«a«actlMiaX  analysaa  throuqhaut 
tha  body  at  tha  rafarral.  lowwar.  It  should  ba  raltar«t«d  that  Vaxtaln  indlrldaala 
on  tha  wltaaaa  llac  thould  ba  aittaaaiTvly  Ijttarriawad  wlth'^fvgmzdXlto  thalr  kaowlad^a 
ot  tha  aAtlTitiaa  tiatnaau  tha  ooabisad  ——rinlf  aad  thaix 


/  / 

ladieata  wba«har  tha  aaapaetad  ▼iolatloa  appaara  to  ba  aa  la«lati 
It  rala^aa  to^othar  txanaactlooa.      (XxplaJjt) 


Laia 


Roi  thla  Tlaiia«lan  waa  not  iaolatod,  bat  rathaz  oagolag  ora: 
yaaca,  jpoaatbly  aaMm  a  stgnlSleant  eontxlhutlea  ta  tho   favlara 


8.        xxcLussoB  or  ZKrotatkXicm  rxov  tbi  xx7xiixhz.i 

1     I 

Baa  aay^  partlaaat  iaformat  ion  baan  aseludad  tx 

or  oehar  r«atnlat7 

TM     I       »  Ho        If   ao,   why? 

\ 


ai^eeuBt^. 

>lat%d  1st 

•c  a  paxlod 

b«  tlha 


Iseidant  or  whathar 


of  thraa  or  aora 
iaatltutian. 


thla  r«<«rral  aa  airaault  of  aay  laqal 


Hara  tha\  axeludad  laf oraatloa  or  doeuaaata  baan  aaijiayatad  for 
__  l«a      \     I      10 

\      \ 

ROXSl       DOB.  lOXSB  OTIJC   OT  TMM    till  IIITl 

omcs  009  RTUJoi  covn. 


ata«  r«crl«ral7 


'lui  wm«  a  tMirriu  so  sn  v.t.  u,'iuuir'i 


ULs  sus; 


57SCTXDvIII»XyXSahL<S)   HAOZ  An  Aotassioxs? 
Taa  x\       go 


If  ao,  who? 


VZTXTSXXSi 

Llat  AST  wleaaaaaa  who  might  hava  laforaatlsn  about  tha 
daacrlha  thalr  poaltloa  or  aapleyaaat.   ladleata  IX  thay  hAT* 
eeatlauatloD  ahoat.  If  aaeaaaary. ) 


▼lolatlon  and 
latarrlawad.  (Oaa 


In  addltlott  to  tha  fara^olag  witaaaaaa<  It  la  also  racoonandad  that  tha  followLag 
ladlTlduala  ba  latarrlawad  with  raapaet  to  thalx  knowladgai 

Klrfry  Baodolph  -  foraar  racaptloalat  at  mL,  and  raclplaat  of  all  aoathly  rcataaaott. 
OS  tha  eeoblnad  eaopaslas  aceeuata  la  llau  of  aalllaar  al'o  tha  wlfa  of  R.  D.  Kaadolph,  ' 
a  Kcoougal  bualaaaa  aaaoclAta  ud  fraquanc  depoaltor  to  rmxloua  eoablned  coopasLai 
accooats . 
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■rad   Aqmnt    {or 


X.  0.  HUKtolph  -ytexmrnr  KcO«u«al  buauiaaa  aaaoctaeai  allagvAly  iitrolTad  wleh  •avarai. 
o<  cba  emb lamO'  cnapan  taa .  \ 

Bocnla  Croeh«roa  -  enrraacXy  aoplorad  by  nbxL ' aaufecaaaer  antiky,  Oancral  8«nk  and 
Tru««.  rocaarly  ia»ol*»d  ta  adalaiatxatlon  at  tha  Aaaoei>«ion;  allaqadly  knowiadavabla 
ra^ardlD^  |!)i«  Inatltvtloas  Oaaitid  Dapoait  Aeeousts  and  th«ix  beldaca.  ^^ 

/  /  \  \ 

Charlaa  v.    Jaaad/-  aeeouatast   for  tlw  coabinad  co^panlaa,    aad  ragiaea 
miltawatar  DarvlepaaDt  Oerporaclon. 

/     / 

oisaovBtx  Any  uvuKXuei 

a.  vie  dimcormrwi  thm  auapacead  vtolaUAn  and  wfaan7 

!       I 

l»:r*mtiqa.tort    la  Kay   19*3 

b.  sAm   tM  auapaetad  ▼lolatloo  baan  rvporiad  «o  cha  Board  of  OUraetoraf 

'    IXaa   Ko    Mot  Appiicabia 


.\. 


Hot   Applleabla 


Baa  \«&a\ Beard  o<  Olraccora  takan  aetionr 
'  Xaa   ^^__   He    Hot  Applicable 

If  aeXwhM  and  wbea7   Hot  Applicable 

3Jk»   the  ^auapacted  Tiolation  pra^ioualy  been^.rapareed  ta  fade 
aoforcaBeat  olt  to  any  {aderal  or  itata 
Tea  \  t.    Ho 

If  Tea,  A«eeey< 

Aqenti 

Addraaai  (City/State) 

Talepbooe  Huabers 


or  local  law 


a.  Aarwint  of  Loaa  kaotmi   $ 

b.  Reatitstieo  byt 
Zb  tbe  aaount  of i   J 

c.  Ilaa%,ef  Applicable  SuzeCy  Bond  Oaspaayt 

d.  Aaottat  of  Boadt   $ 

e.  Aooont  of  dadaetiblei   S 

f.  Waa|cl4Lla  filad7  Tea    lo 

9.    SattleBaoc  by  Cvracy  Coapaayt   } 

h.    Tot&l  g^etifcution  aad  — ^^It*-*  *-  "^1—- 

1.    Set  I  Loaet   (After  •ufatzaetlng  any  aaousta  paid  in  the  fees 

•ettlaiHat)   S 
j.    Is  additioaal  loaa  •oapaceedT    «    Tea  ^_^_  lo 


aodatermined  at  thia  tiaa 
Hot  Applicable 
Roc  Appiicabia 


-Sot- 


yea,  explain) 


reatitutiOB  or 


(it 

a««dre  of  the  tranaaetiona  identified  in  tbia  referral  could  lead  to 
addlitifaaaJ.  loaaea  viader  further  iareatiqation. 

Hea  tlia  aaapectad  violation  had  a  eatarial  Ijapaet  on,  or  OFtbenrlae  affected,  the 
flnaaeial  aooadnaaa  of  tha  iaetitotion}   If  ao,  plaaaa  esplain. 

U 
Tea I  tha  activitiaa  identified  aad  alleged  withia  ^ii«  referral  could  have 
coetribvted  to  the  failure  of  tha  inaticutioa. 
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aucisth.  un 

rAOEH 


orm  or  M»xra*cxi 


nm  iBd^vldiuLla  llaCad  baiow^vra/wUi,  ba  'ArUwclxad  to  dLsoMa  tM,«  rmiaxxui.  with 
approprlACa/  Ia»  «afo»c— Bt  ottleLtXa  and  to  kaa£>v  ia  locacloq  or  aarpXaijixaq  any 
iliii  II— nr»   ^arUjaaBC  ^a*  »•*■<*   raturxal.   yc«Tt4o4  tkaC  ooacael  la   rLr««  aa^a  wittii 


} :: ■■    mil    ■                               r-Vrt-^HHRsncscwnel 

L««  o.    Auaaa/I>«oareBmt   Oaad/   Cflatnal    Inrarclqacloaa/TCOO 

1    (8H)    S31-2212 

L.    Mehajrt/  lorlo/Tlald   :<rr««tiqatioi»»  Qttlcar/xcca 

1    (il«)    S31-:212 

;                                                                                                   1          '                        I 

1                                  1 

ram  ntxnuiXD  ix: 

?aalctoa« 

Aqancr  /  laaclttrt  loa  i 

Taiapbona\ I 

Oacai 


LAura  J«aa  Law  La 
crlntnal   Ijiwatlgator 
](*aoiuclon  TZuat   CDrporati.oa 
(S16)    9««-7237 
AuqwBC   31.    1913 


f7g 


CriAija.l>^nTaatXqael,aDa   Sap^rtaane   S«a<l 


rial4   Iirrartiqatlaaa   0££Xear 


.I/iiiSA. 


Oafa   [ 


OaCa 

7'/-92. 


V 


736-TCO/ltal.         I- 


DEPOSITION  OF  JAMES  R,  DUDINE 
IN  RE:  S.  RES.  120 


THURSDAY,  OCTOBER  19,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  JAMES  R.  DUDINE,  called  for  examina- 
tion pursuant  to  notice  of  deposition,  at  9:20  a.m.  in  Room  124  of 
the  Dirksen  Senate  Office  Building,  before  JULIE  BAKER,  a  No- 
tary Public  within  and  for  the  District  of  Columbia,  when  were 
present: 


H.  CHRISTOPHER  BARTOLOMUCCI,  Esq. 

Majority  Associate  Special  Counsel 

MARK  J.  BRENNER,  Esq. 

Majority  Assistant  Special  Counsel 

NEAL  E.  KRAVITZ,  Esq. 

Minority  Principal  Deputy  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committer. 

MICHAEL  J.  ENDLER,  Esq. 
Resolution  Trust  Corporation 
1717  H  Street,  NW 
Room  1008 

Washington,  DC  20434 
On  behalf  of  the  Deponent. 

ALSO  PRESENT:    TIMOTHY  P.  MITCHELL 


(2387) 


2388 


CONTENTS 


Witness  Examination 

James  R.  Dudine 

by  Mr.  Brenner 6 

by  Mr.  Kravitz  82 

by  Mr.  Brenner 170 

by  Mr.  Kravitz  184 

by  Mr.  Brenner  188 

Errata  2485 


2389 

3 

1  PROCEEDINGS 

2  MR.  BRENNER:    Good  morning.    My  name  is 

3  Mark  Brenner,  and  with  me  is  Chris  Bartolomucci  with 

4  the  Majority.   And  Mr.  Kravitz  for  the  Minority,  I 

5  believe,  will  be  asking  you  questions. 

6  This  deposition  is  conducted  pursuant  to 

7  Senate  Resolution  120.    The  resolution  establishes  a 

8  Special  Committee  administered  by  the  Banking 

9  Committee  to  conduct  an  investigation  involving 

10  Whitewater  Development  Corporation,  Madison  Guaranty 

1 1  Savings  &  Loan  Association,  Capital  Management 

12  Services,  Inc.,  the  Arkansas  Development  Finance 

13  Authority  and  other  relayed  matters. 

14  Section  l(b)2(d)  of  Senate  Resolution  120 

15  authorizes  the  investigation  and  public  hearings  into 

16  whether  RTC  employees  have  been  improperly 

17  importuned,  restrained  or  prevented  from  conducting 

18  investigations  or  making  enforcement  recommendations 

19  related  to  Madison  Guaranty  Savings  &  Loan 

20  Association  or  Whitewater  Development  Corporation. 

21  There  are  a  couple  of  other  relevant  sections. 

22  That's  the  section  of  primary  relevance. 

4 

1  Section  l(b)3(c)  of  Senate  Resolution  120 

2  authorizes  an  investigation  and  public  hearings  into 

3  the  policies  and  practices  of  the  RTC  and  the  federal 

4  banking  agencies  as  the  term  is  defined  in  section  3 

5  of  the  Federal  Deposit  Insurance  Act  regarding  legal 

6  representation  of  such  agencies  with  respect  to 

7  Madison  Guaranty  Savings  &  Loan  Association. 

8  Section  l(b)3(d)  of  Senate  Resolution 

9  120  ~  this  will  be  the  last  of  the  sections  -- 

10  authorizes  investigation  and  public  hearings  into  the 

1 1  handling  of  RTC,  the  Office  of  Thrift  Supervision, 

12  the  Federal  Deposit  Insurance  Corporation  and  the 

13  Federal  Savings  and  Loan  Insurance  Corporation  of 

14  civil  or  administrative  actions  against  parties 

15  regarding  Madison  Guaranty  Savings  &  Loan 

16  Association. 

17  Could  you  state  your  name  for  the  record, 

18  please. 

19  MR.  DUDINE:    My  name  is  James  R.  Dudine. 

20  MR.  BRENNER:    This  deposition  ~  you  were 

21  requested  to  testify  on  October  6,  1995.   This 

22  deposition  is  in  advance  of  public  hearings  to  be 
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1  held  in  November  and  you  may  likely  be  asked  to  come 

2  testify  at  those  hearings. 

3  I  will  ask  a  series  of  questions.   I'll  ask 

4  you  to  testify  under  oath.   If  you  don't  understand  a 

5  question,  please  let  me  know  and  I'll  rephrase  it. 

6  If  you  need  a  break,  feel  free  to  just  let  me  know. 

7  The  stenographer  will  prepare  a  record  of 

8  questions  and  answers.   The  deposition  will  be 

9  treated  as  committee  confidential  until  the 

10  commencement  of  the  hearings.   Prior  to  the  hearings, 

1 1  you  will  receive  a  letter  from  the  committee  telling 

12  you  that  you  may  come  to  the  Senate  to  review  the 

13  transcript  of  your  deposition  and  make  note  of 

14  corrections  for  the  transcript  on  an  errata  sheet. 

15  If  you're  called  to  testify  at  the  public 

16  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

17  deposition  transcript  four  days  in  advance  of  the 

18  hearings.   You  may  be  represented  by  counsel. 

19  Objections  to  the  form  of  the  question  will 

20  be  noted  for  the  record.   Counsel  may  object  on 

21  grounds  of  privilege  or  relevance.  The  committee 

22  chairman  may  rule  on  the  objections  where  the  witness 

6 

1  refuses  to  answer  the  question. 

2  Do  you  want  to  swear  in  the  witness, 

3  please. 

4  Whereupon, 

5  JAMES  R.  DUDINE 

6  was  called  as  a  witness  and,  having  first  been  duly 

7  sworn,  was  examined  and  testified  as  follows: 

8  EXAMINATION 

9  BY  MR.  BRENNER: 

10  Q      Again,  could  you  state  your  name  for  the 

1 1  record. 

12  A      James  R.  Dudine. 

13  Q      And  are  you  represented  by  counsel  here 

14  today,  Mr.  Dudine? 

15  A      No. 

16  MR.  BRENNER:    And  I'm  sorry,  you  are,  sir? 

17  MR.  ENDLER:    Michael  Endler,  counsel  for 

18  the  Resolution  Trust  Corporation. 

19  BY  MR.  BRENNER: 
20 

21 
22 
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1  Q      And  what  is  your  present  business  address? 

2  A      801  17th  Street,  Northwest. 

3  Q      And  your  present  position? 

4  A      I'm  the  director  of  the  office  of 

5  investigations,  Resolution  Trust  Corporation. 

6  Q      Could  you  just  give  me  a  brief  rundown  on 

7  your  employment  history. 

8  A      1  was  employed  out  of  college  by  the 

9  Federal  Deposit  Insurance  Corporation  as  a  bank 

10  examiner.   I  served  as  a  bank  examiner  in  the  Chicago 

1 1  region,  mainly  examining  banks  in  Indiana  and 

12  Illinois  up  to  1977,  at  which  time  I  was  offered  and 

1 3  accepted  a  position  for  the  FDIC  in  Washington. 

14  From  that  time,  I  was  involved  in  a 

15  division  of  supervision  in  the  section  that  advised 

16  the  director  and  dealt  with  policy  issues  on  criminal 

17  referrals,  money  laundering,  other  related  type 

18  issues,  disclosures,  bank  examination  reports, 

19  municipal  dealers  and  securities  operations,  things 

20  of  that  nature.   I  became  the  chief  of  that  section, 

21  I  believe,  in  the  early  '80s.   I'm  not  sure  the 

22  date  --  it  was  '83,  I  believe. 

1  In  1989,  in  December,  I  left  that  position 

2  and  assumed  the  position  I  still  hold  with  the 

3  Resolution  Trust  Corporation. 

4  Q      And  what  does  this  job  entail,  your  current 

5  position? 

6  A      Well,  maybe  I  should  start  with  the 

7  original  intent  of  the  position. 

8  The  Resolution  Trust  Corporation  came  into 

9  being  in  August  of  1989.    There  had  been  an  interim 

10  group  of  people  who  were  dealing  with  failed  savings 

1 1  and  loans  prior  to  that  date.   Legislation  was 

12  finalized  in  August  of  1989.   I  was  asked  to  come 

13  over  in  December. 

14  Essentially,  the  nucleus  of  the  RTC 

15  organization  was  already  in  place,  and  it  was 

16  developed  on  a  model  that  the  FDIC  used,  particularly 

17  related  to  financial  investigations.   When  I  joined 

18  the  agency,  there  had  already  been  ~  there  were 

19  already  some  15  to  16  investigative  units  in  place  in 

20  various  field  offices. 

21  Initially,  my  responsibility  was  to  begin 

22  to  try  to  standardize  some  of  the  procedures,  provide 
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1  policy  guidance  and  program  guidance  to  those 

2  investigative  units  in  the  field  offices.   We  also 

3  had  a  regional  office  structure. 

4  The  people  in  those  field  units  reported  up 

5  through  what  we  called  the  business  side  of  the 

6  agency,  but  for  policy  reasons,  for  policy  purposes, 

7  they  reported  to  a  staff  person  in  the  regional 

8  office.   That  staff  person  in  the  regional  office 

9  reported  to  a  regional  director.   There  was  kind  of  a 

10  dotted  reporting  line  arrangement  to  me  in 

1 1  Washington,  so  essentially  I  was  there  as  a  policy  ~ 

12  to  communicate  policy,  develop  and  communicate  policy 

13  and  standard  procedures  to  those  units  in  the  field. 

14  Over  time,  that  role  changed  a  bit,  but  I 

15  think  it's  fair  to  say  that  essentially  what  we  tried 

16  to  do  was  create  a  more  cohesive  unit,  standardized 

17  policies,  gradually  replace  FDIC  policies  with  RTC 

18  policies  as  we  determined  --  we  developed  what  we 

19  considered  to  be  different  or  better  ways  to  deal 

20  with  certain  things. 

21  Q      So  it  would  be  fair  to  say,  then,  that  was 

22  pretty  much  what  you  were  doing  during  March  of  1992 

10 

1  up  until  the  very  beginning  of  1994? 

2  A      That's  correct. 

3  Q      Did  things  change  a  little  as  the 

4  transition  came  into  being  in  the  beginning  of  1994? 

5  A      As  a  result  of  the  RTC  Completion  Act, 

6  which  was  passed,  I  believe,  at  the  end  of  1993,  the 

7  investigative  ~  the  office  of  investigations  or  all 

8  of  the  investigative  functions  were  to  be  merged  into 

9  the  legal  division.   And  at  that  point,  I  began 

10  reporting  to  someone  in  the  professional  liability 

1 1  section. 

12  Q      Who  did  you  report  to  in  the  professional 

13  liability  section? 

14  A      Thomas  Hines. 

15  Q      Who  had  you  reported  to  previously  during 

16  the  investigation  section? 

17  A      Previously  I  reported  to  the  vice  president 

1 8  of  operations,  who  was  Ed  Mahaney  with  a  strong 

19  reporting  line  to  the  senior  vice  president  for 

20  substantive  matters,  who  was  Bill  Roelle. 

21  Q      At  some  point  did  you  become  aware  of  the 

22  Senate  committee's  document  request  to  the  RTC  in 
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1  this  particular  matter,  and  have  you  searched  your 

2  files  for  responsive  documents,  notes,  reports  and 

3  memoranda? 

4  A      Yes. 

5  Q      Have  all  the  responsive  documents  been 

6  produced? 

7  A      To  the  best  of  my  knowledge,  yes. 

8  Q      Have  you  spoken  to  anyone  other  than  your 

9  counsel  prior  to  this  deposition  with  regard  to  this 

10  particular  deposition  ~  sorry.    I  know  there's  been 

1 1  more  than  one. 

12  A      1  had  some  conversations  with  Ken  Donohue, 

13  who  was  a  member  of  my  staff,  who  was  on  the  list.    1 

14  also  discussed  essentially  ~  I  had  some  discussions 

15  with  Richard  lorio  in  Kansas  City,  but  they  were 

16  mainly  logistical  kinds  of  discussions. 

17  Q      Approximately  when  did  you  speak  to 

18  Mr.  lorio  about  this  deposition? 

19  A      I  spoke  to  him  on  Monday. 

20  Q      Have  you  ever  been  deposed  before? 

21  A      Yes. 

21 Q      And  when  were  you  deposed  and  by  whom? 


1  A      I  was  deposed  by  the  House  Banking 

2  Committee  —  do  you  have  the  date? 

3  MR.  ENDLER:   It  was  hot.   I  remember  that 

4  much. 

5  THE  WITNESS:    I  believe  it  was  July. 

6  MR.  KRAVITZ:    That  doesn't  narrow  it  down 

7  too  much. 

8  THE  WITNESS:   I  don't  know  the  actual  date. 

9  MR.  ENDLER:   I  believe  you  all  have  the 

10  transcript. 

11  MR.  BRENNER:    Yes. 

12  MR.  ENDLER:    That,  I  assume,  reflects  the 

13  date. 

14  BY  MR.  BRENNER: 

15  Q      Have  there  been  any  other  depositions? 

16  A      I  don't  know  --  I  guess  you  could  call  it  a 

17  deposition.   It  was  a  recorded  interview  with  the 

18  Inspector  General's  office  of  the  Treasury  and  the 

19  RTC,  and  that  would  have  been  at  the  end  of  this 

20  summer  of  '94. 

21  Q      Was  that  in  relation  to  the  investigation 

22  they  were  conducting  for  the  Office  of  Government 
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1  Ethics? 

2  A      Yes. 

3  Q      Could  you  tell  me  basically  what  a  criminal 

4  referral  is. 

5  A      A  criminal  referral  is  a  standard  term  used 

6  in  the  financial  services  industry.    Since  about  the 

7  middle  of  '85,  there's  a  standard  form,  and  generally 

8  standard  regulations  apply  to  criminal  referrals  of 

9  bank  fraud  and  embezzlement  matters  throughout  the 

10  industry. 

1 1  The  form  is  brief  and  asks  for  various 

12  statistical  information.   There's  the  standard  that 

13  needs  to  be  met,  and  the  referral  ~  essentially,  the 

14  referral  is  a  vehicle  to  notify  the  Justice 

1 5  Department  of  a  potential  violation  of  usually  Title 

16  18  of  the  U.S.  code,  bank  embezzlement,  check  kiting, 

17  general  bank  fraud,  those  kinds  of  violations  that 

1 8  occur  in  banks  and  savings  and  loans  all  the  time. 

19  The  referral  ~  the  regulations  require 

20  that  the  referral  be  made  if  there's  a  reasonable 

21  basis  for  believing  that  a  crime  has  been  committed 

22  or  attempted.  That  reasonable  basis  is  generally 
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1  something,  I  believe,  more  than  a  suspicion,  but 

2  certainly  doesn't  require  any  absolute  proof. 

3  There  are  time  limits  set  out  in  the 

4  regulations  for  the  industry  itself.   30  days,  1 

5  believe,  30  days  of  discovery  to  report  a  criminal 

6  referral  has  to  be  filed.   We  have  followed  in  the 

7  RTC  those  types  of  guidelines,  the  same  kind  of 

8  guidelines  that  an  institution  ~  an  operating 

9  institution  would  be  required  to  follow. 

1 0  A  referral  can  be  a  brief  notification,  or 

1 1  it  can  be  a  well-developed  case.  Nevertheless,  it's 

12  something  that  should  be  filed  quickly,  and  the 

13  intent  is  to  let  the  U.S.  Attorney  in  the  local 

14  district  know  that  a  crime  has  been  discovered  and 

1 5  put  them  on  notice  if  they  wish  to  begin  an 

1 6  investigation,  they  can  do  so. 

17  Q      And  who  at  the  RTC  would  do  the  groundwork 

18  to  prepare  a  criminal  referral? 

19  A      Usually,  the  investigators  working  for  the 

20  RTC  would  do  the  groundwork  to  prepare  a  criminal 

21  referral.   That  isn't  to  say  that  lawyers  and  other 

22  people  that  are  on  contract  to  the  RTC  would,  in  some 
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1  cases,  pull  together  information,  and  they  were  also 

2  instructed  that  criminal  referrals  need  to  be  made 

3  when  any  evidence  of  a  potential  violation  was 

4  discovered.   By  and  large,  usually,  the  investigators 

5  would  prepare  the  criminal  referrals. 

6  Q      And  before  June  of  '93,  what  was  the 

7  process  of  how  the  referrals  were  sent  to  Justice; 

8  meaning  after  they  were  prepared  by  the  investigator, 

9  what  happened  next? 

10  A      We  had  a  system  of—  in  the  field  offices 

1 1  of  criminal  referrals  ~  of  criminal  coordinators 

12  established  in  the  investigations  offices.   The 

13  criminal  coordinator  generally  would  review  any 

14  criminal  referrals  that  were  made  by  ~  prepared  by 

15  an  investigator  to  lend  some  quality  control  to  the 

16  process.   And  someone  in  the  field  office,  perhaps 

17  the  criminal  coordinator  and  perhaps  a  managing 

18  investigator  above  the  criminal  coordinator,  would 

19  sign  the  referral  and  send  it  to  the  U.S.  Attorney's 

20  office  and  to  the  FBI. 

21  Q      That  was  usually  done  in  the  field  offices? 

22  A      Yes. 
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1  Q      Were  there  any  reasons  why  a  referral  would 

2  be  sent  to  Washington  before  being  sent  to  the 

3  Department  of  Justice? 

4  A      Only  for  advice,  consultation. 

5  Q      1  want  to  focus  your  attention  on  the  first 

6  Madison  referral,  in  particular.   I  believe  it  was 

7  C0004.    When  did  the  Madison  Guaranty  referral  come 

8  to  your  attention? 

9  A      1  believe  that  referral  came  to  my 

10  attention  very  close  to  the  time  that  it  was  being 

1 1  transmitted  to  the  U.S.  Attorney's  office,  and  my 

12  recollection  is  that  was  sometime  in  August  of  '92. 

13  Q      And  that  was  the  first  you'd  heard  anything 

14  about  it? 

15  A      I  had  some  general  knowledge  that  facts 

16  were  being  pulled  together  in  the  Kansas  City  office 

17  up  to  that  point  in  time,  but  I  don't  recall  any 

18  specific  knowledge  of  the  matters  in  that  referral 

19  until  about  the  time  that  it  was  prepared  and  ready 

20  to  go. 

2 1  Q      When  were  the  referrals  sent  to  you  ~  I 

22  should  begin  by  asking,  did  you  see  a  copy  of  the 
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1  referrals? 

2  A      I  saw  a  copy  of  the  referral,  but  after  it 

3  was  transmitted  to  the  U.S.  Attorney's  office. 

4  Q      Do  you  know  approximately  the  date  of  the 

5  criminal  referral? 

6  A      Again,  I  believe  it  was  in  August  of  '92, 

7  but  I'm  not  certain  of  the  date. 

8  Q      How  many,  just  as  a  ballpark,  criminal 

9  referrals  have  you  seen? 

10  A      I  have  looked  at  hundreds  of  referrals, 

1 1  some  in  more  depth  obviously  than  the  others. 

12  Q      When  you  looked  at  referrals,  did  you 

1 3  sometimes  make  personal  decisions  as  to  whether  or 

14  not  they  met  the  standard  enunciated  for  a  criminal 

1 5  referral? 

16  A      Well,  initially,  in  the  first  couple  of 

17  years,  in  my  position  with  the  RTC,  I  reviewed  a 

1 8  number  of  referrals,  particularly  larger  ones  and 

19  more  sensitive  ones.   Again,  this  is  after  they  had 

20  already  been  transmitted  and  reviewed,  just  not  only 

2 1  to  keep  myself  informed  of  what  type  of  things  were 

22  being  referred,  but  also  to  take  a  look  to  see 
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1  whether  or  not  1  felt  that  the  information  in  the 

2  referrals  was  up  to  our  standards. 

3  Q      Would  you  say  that  the  1992  Madison 

4  referral  met  your  standard  for  a  criminal  referral? 

5  A      It  did,  yes. 

6  Q      When  you  received  that  referral,  did  you 

7  provide  a  copy  of  that  to  anyone  else  in  the  RTC? 

8  A      I  recall  providing  a  copy  to  Mr.  Roelle, 

9  who's  the  senior  vice  president  at  that  time  for 

10  institution  operations  and  sales,  I  believe. 

11  Q      So  would  that  be  in  early  September? 

12  A      It  was  probably  the  day  I  got  the  copy  from 

1 3  the  field  office,  so  it  was  probably  early  September. 

14  Q      In  the  preparation  and  the  subsequent 

15  transmission  of  the  referrals  in  the  Madison  case, 

16  was  there  anything  different?  Was  it  treated  in  any 

1 7  way  differently  than  other  referrals? 

18  MR.  KRAVITZ:    Could  you  read  that  question 

19  back? 

20  (The  reporter  read  the  record  as  requested.) 

21  MR.  KRAVITZ:    You  mean  as  far  as  he  was 

22  aware. 
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1  MR.  BRENNER:   As  far  as  he  is  aware,  yes. 

2  THE  WITNESS:   Initially,  I  assume  you're 

3  speaking  to  the  time  period  when  the  referral  was 

4  turned  over  to  the  U.S.  Attorney.   My  understanding 

5  is  it  was  handled  pretty  much  the  same  as  all  the 

6  others. 

7  BY  MR.  BRENNER: 

8  Q      Was  the  information  in  that  referral 
protected  more  so  than  the  information  in  other 
referrals? 

A      Yes. 

Q      Were  you  aware  who  was  involved  in 
preparing  the  referral? 

A      I  was  generally  aware,  yes. 

Q      And  who  was  that? 

A      The  primary  preparer  was  L.  Jean  Lewis,  an 
investigator  from  the  Kansas  City  office  and  her 
immediate  supervisor,  Lee  Ausen,  who  was  the  criminal 
coordinator  in  Kansas  City. 

Q      Do  you  know  who  Ms.  Lewis  and  Mr.  Ausen 
report  to? 

A      Yes,  to  Richard  lorio. 

20 

Q      Who  does  Mr.  lorio  report  to? 

A      Then  he  reported  to  ~  "then"  being  in 
'92  ~  he  reported  to  the  vice  president  for 
operations  in  Kansas  City,  James  Thompson. 

Q      Does  the  RTC's  involvement  in  the  handling 
of  the  referrals  end  when  they  send  them  to  the 
Department  of  Justice? 

A      I'm  sorry,  could  you  repeat  that. 

Q      Once  the  referrals  are  sent  to  the 
Department  of  Justice,  does  the  RTC  just  leave  it 
alone  and  not  do  any  follow-up? 

A      No.    We  have  ~  we  encourage  follow-up.    We 
have  ~  one  of  the  primary  roles  of  our  criminal 
coordinators  in  the  field  office  are  to  do  liaison  or 
maintain  liaison  with  the  law  enforcement  people  in 
the  various  jurisdictions.   They  attend  local  bank 
fraud  working  group  meetings  where  other  agencies 
participate  with  the  FBI  and  someone  from  the  U.S. 
Attorney's  office. 

They  try  to  maintain  a  continuing  dialogue 
with  people  in  those  offices  to  determine  the  status 
of  the  referrals  that  have  been  made  and  stand  ready 
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1  to  assist  in  any  way  they  can  if  the  prosecutor  feels 

2  they  need  some  assistance  from  our  agency. 

3  Q      Would  it  be  typical  to  track  the  referrals 

4  through  follow-up  phone  calls  to  the  Department  of 

5  Justice? 

6  A      Yes. 

7  Q      Who  was  in  charge  of  tracking  the  first 

8  Madison  referral,  C0004? 

9  A      Normally,  that  responsibility,  as  1 

10  understand  it,  would  be  the  responsibility  of  the 

1 1  criminal  coordinator. 

12  Q      And  do  you  know  who  that  was  at  that  time? 

13  A      That  would  have  been  Lee  Ausen. 

14  Q      Was  the  tracking  of  C0004  or  the  follow-up 

15  any  different  from  other  case  tracking  after  it  went 

1 6  to  the  Department  of  Justice? 

17  A      1  would  say  it  was  somewhat  different. 

18  I've  learned  this  somewhat  later  on,  looking  back, 

19  for  a  couple  reasons.   One,  1  think  the  criminal 

20  coordinator  himself  did  not  perform  that  well,  but 

21  the  investigator,  Jean  Lewis,  was  actually  making 

22  follow-up  phone  calls  and  some  of  the  contacts  would 


1  be  made  directly  from  the  field  office  to  the  Justice 

2  Department  in  Washington,  which  is  not  typical. 

3  Q      As  you  understand  the  process  of  the 

4  Department  of  Justice  relating  to  criminal  referrals 

5  from  the  RTC,  was  it  their  standard  practice  or 

6  common  practice  to  handle  the  criminal  referrals  in 

7  Washington  or  in  the  satellite  offices? 

8  A      Well,  normally,  they  would  be  handled  by 

9  the  U.S.  Attorney  in  the  local  office.   There  are 

10  always  situations  where,  for  one  reason  or  another, 

11  an  attorney  or  the  U.S.  Attorney,  himself  or  herself, 

12  in  the  office  can  recuse.   Sometimes  they  would  ask 

13  for  assistance  from  Washington  if  the  particular 

14  referral  involved  something  that  was  very  complex  or 

15  maybe  something  that  involved  other  offices  outside 

16  of  their  area.   The  fraud  section  in  Washington  may 

17  get  involved. 

18  Q      If  that  were  the  case,  if  it  were  sent  to 

19  Washington  to,  say,  the  fraud  section  or  for  some 

20  other  reason,  would  it  be  typical  to  do  the  follow-up 

21  phone  calls  from  the  RTC  to  Washington? 

22  A      Normally,  the  follow-up  ~  and  I'm 
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searching  for  any  situation  where  we  actually 
followed  up  on  cases  from  Washington,  from  my  office 
in  Washington.   I  don't  know  if  any  of  the  follow-up 
would  continue  from  the  local  offices. 

Q      I  guess  I  should  rephrase  the  question. 

While  the  RTC  Kansas  City  office  would 
still  do  the  follow-up  in  a  case  that  ended  up  in  the 
fraud  section  in  Washington,  it  would  not  be 
atypical,  but  rather  it  would  be  typical  for  them  to 
call  Washington  to  DOJ,  Department  of  Justice,  in 
Washington  to  do  the  follow-up? 

MR.  KRAVITZ:    Have  you  established  whether 
he  even  knows  of  any  other  case  where  that  happened, 
before  you  ask  him  what's  typical? 

THE  WITNESS:   I  guess  the  typical 
arrangement  is  that  the  attorney  ~  if  an  attorney 
from  the  fraud  section  is  assisting  on  a  local  case, 
that  attorney  would  normally  be  working  with  someone 
from  the  local  office.   So  the  contact  in  those  cases 
would  normally  go  from  our  office  to  the  local  U.S. 
Attorney's  office. 

BY  MR.  BRENNER: 
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Q      If  the  local  U.S.  Attorney's  office  had  no 
record  of  a  particular  referral  and  Mr.  Ausen  or 
somebody  else  who  was  in  charge  of  trying  to  track 
the  referral  had  to  find  out  where  it  was,  would  it 
be  unusual  for  them  to  call  the  Department  of  Justice 
in  Washington? 

MR.  KRAVITZ:    I'm  going  to  object  to  that 
question.   It's  inconceivable  to  me  that  this  has 
happened  enough  times  for  this  witness  to  be  able  to 
say  whether  something  is  typical  or  not. 

MR.  BRENNER:    He  stated  it  was  atypical 
that  somebody  from  the  field  office  would  call 
Washington.   And  while  that  may  be  true,  I  think  it's 
also  atypical  for  a  referral  to  be  trading  hands  nine 
or  10  different  times  within  the  Department  of 
Justice.   So  I'm  establishing  that  this  was  not  the 
typical  case,  that  this  was  atypical  from  the  start. 

MR.  KRAVITZ:    That's  not  what  you've  asked 
him.   You've  asked  him  about  a  situation  in  which  the 
local  branch  of  the  Justice  Department,  i.e.,  the 
United  States  Attorney's  office  tells  somebody  at  the 
RTC  that  they  don't  know  where  the  referral  is. 
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1  Would  it  then  be  typical  to  call  the  Justice 

2  Department? 

3  I  mean,  I  think  before  you  ask  the  witness 

4  to  state  an  opinion  as  to  what's  typical  or  not,  you 

5  first  ought  to  establish  that  he's  ever  experienced 

6  another  situation  or  he's  heard  about  any  other 

7  situation  in  which  someone  from  an  RTC  field  office 

8  has  been  told  by  someone  in  a  local  United  States 

9  Attorney's  office  that  they  don't  know  where  the 

10  referral  is.   How  can  you  ask  ~ 

11  MR.  BRENNER:    That's  fine. 

12  MR.  BARTOLOMUCCI:    Mr.  Dudine  has  so  far 

13  shown  no  problem  handling  these  questions.   I  think 

14  if  he  lacks  a  basis  for  answering,  he'll  say  so.   But 

15  thus  far,  he  seems  to  exhibit  very  good  knowledge  to 

16  these  questions  and  1  would  leave  it  to  him  to  say 

17  when  he  doesn't  have  sufficient  knowledge  to  answer  a 

18  question  as  posed. 

19  MR.  KRAVITZ:    That's  fine,  if  you  would 

20  leave  it  to  him.    1  have  the  right  to  make  objections 

21  as  to  the  form  of  the  questions. 

22 MR.  BARTOLOMUCCI:   You're  not  his  counsel, 
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1  though. 

2  MR.  KRAVITZ:    I'll  agree  with  you  on  that 

3  point.   The  other  point  that  you  need  to  understand 

4  is  that  there's  been  a  long-standing  rule  at  all 

5  these  depositions  that  one  lawyer  on  each  side  asks 

6  questions  and  makes  objections,  and  so  I  really  think 

7  we  ought  to  follow  that  rule  in  this  deposition  as  we 

8  have  in  all  the  others. 

9  BY  MR.  BRENNER: 

10  Q      Have  you  heard  of  another  case  where  the 

1 1  local  U.S.  Attorney's  office  is  in  no  way  familiar 

12  with  a  referral  that  had  been  received  by  them? 

13  A      I'm  not  aware  of  any  other  case. 

14  Q      So  this  would  be  an  atypical  situation? 

15  A      Again,  there  may  well  be  another 

16  situation.   I'm  just  not  aware  of  that. 

17  (Pause.) 

18  Q      You're  not  aware  of  another  case.   Is  that 

19  what  you  said? 

20  A      That's  right. 

21  Q      Were  you  involved  in  tracking  the  criminal 

22  referral? 
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A      No. 

Q  With  the  hundreds  of  referrals  that  you've 
seen,  what  is  your  understanding  of  how  a  criminal 
referral  in  the  RTC  is  handled  by  the  DOJ? 

MR.  KRAVITZ:    I'm  sorry,  I  couldn't  hear 
that. 

MR.  BRENNER:    Could  you  please  read  the 
question  back. 

(The  reporter  read  the  record  as  requested.) 
MR.  KRAVITZ:    Thank  you. 
THE  WITNESS:   My  general  understanding  ~ 
and  again,  this  is  based  on  the  fact  that  most  of  the 
contacts  and  follow-ups  are  done  from  the  local 
office  to  the  local  U.S.  Attorney's  office,  and  I 
become  aware  of  generally  how  those  relationships  are 
being  carried  out.    I  would  say  that  there  are 
certain  areas  and  offices  that  handle  referrals 
expeditiously.   There  are  other  jurisdictions  that  do 
very  little  with  the  referrals.   It  kind  of  runs  the 
gamut.   We  get  good  responses,  quick  responses  from 
some  offices,  virtually  no  responses  from  other  U.S. 
Attorneys  offices. 


BY  MR.  BRENNER: 

Q      What  was  your  understanding  from  talking  to 
Mr.  lorio  and  Mr.  Ausen  as  to  how  the  U.S.  Attorney 
in  Arkansas  was  ranked  in  terms  of  responding  to  the 
RTC  for  the  Eastern  District  in  the  period  before 
September  of  1993  --  before  September  of  1992? 

A      Well,  my  understanding  ~  again,  it's  just 
a  general  understanding  based  on  information  that  was 
being  provided  to  me  from  out  there,  was  that  that 
was  an  office  that  was  fairly  responsive  to  RTC 
criminal  referrals. 

Q      By  "fairly  responsive,"  does  that  mean  they 
had  a  reasonable  turnaround  time  in  terms  of  making  a 
decision  on  an  RTC  referral? 

A      Again,  I'm  relying  on  general  information 
about  criminal  referrals  that  were  made  in  Arkansas 
and  those  that  were  followed  up  on  and  investigated. 
Based  on  that  general  awareness,  I  believe  that  the 
attorneys  and  agents  in  the  particular  district  were 
responsive  to  our  referrals. 

Q      Could  you  tell  me,  as  you  understand  it, 
what  happened  with  criminal  referral  C0004  once  it 
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1  was  sent  to  the  Department  of  Justice? 

2  MR.  ENDLER:    Mark,  can  I  ask  one  question? 

3  Jim  obviously  has  learned  a  lot  about  a  lot  of  these 

4  things  after  the  fact,  and  I  assume  your  question  is 

5  pointed  towards  what  he  knew  at  that  time. 

6  MR.  BRENNER:    I  guess.   I  guess  I'll  just 

7  rephrase  the  question. 

8  BY  MR.  BRENNER: 

9  Q      During  the  course  of  late  1992  and  through 

10  the  better  part  of  the  first  nine  or  10  months  of 

1 1  1993,  what  knowledge  did  you  have  of  the  handling  by 

12  the  Department  of  Justice  of  C0004? 

13  A      At  that  time,  during  that  period,  I  had 

14  virtually  no  knowledge  of  how  that  referral  was  being 

15  handled.   The  only  contact  or  indication  that  I 

16  recall  from  the  Justice  Department  came  in  probably 

17  late  October  of  '92  when  I  learned  that  the  FBI  in 

1 8  Washington  had  at  least  looked  at  the  referral  or  had 

19  seen  it.   I  had  no  indication  from  them  at  that  point 

20  in  time  whether  it  was  actually  referred  from  the 

21  Little  Rock  to  Washington,  but  I  did  know  that  FBI 

22  agents  in  Washington  had  seen  the  referral. 

30 

1  Q      Is  this  the  first  referral  you  had  heard  of 

2  where  the  FBI  in  Washington  had  looked  into  the 

3  referral? 

4  A      Well  -- 

5  Q      To  the  best  of  your  recollection. 

6  A      I'm  not  aware  of  any  others.   However, 

7  there  very  well  may  have  been  referrals  that  were 

8  looked  at  in  the  Washington  office.   I  kind  of 

9  stepped  back  from  that  interaction  ~  let  me  explain 

10  this  way. 

1 1  I  used  to  attend  national  bank  fraud 

12  working  group  meetings  and  did  through  the  first  few 

13  months  when  I  was  at  the  RTC,  and  I  stepped  away  from 

14  that,  so  I  didn't  have  that  day-to-day  interaction 

1 5  with  the  Justice  Department  people  in  Washington 

16  where  I  may  have  learned  about  what  they  were  looking 

17  at.   On  that  basis,  I'm  really  not  aware  of  any 

18  others  that  they  were  looking  at. 

19  Q      I  want  to  focus  a  little  bit  on  the  policy 

20  of  the  RTC  in  terms  of  allowing  investigators  to 

21  contact  the  Department  of  Justice.   Is  there  a  policy 

22  that  forbids  ~  during  the  period  of  1992  and  1993, 
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was  there  a  policy  that  forbade  investigators  from 
contacting  the  Department  of  Justice? 

A      Not  that  I'm  aware  of. 

Q      In  fact,  isn't  it  the  case  that  it  was 
often  encouraged  for  investigators  to  be  in  contact 
with  the  Department  of  Justice? 

A      Yes. 

Q      And  why  is  that? 

A      Well,  the  usual  arrangement  for  that  kind 
of  contact  would  be  so  that  an  investigator  could 
provide  additional  information  to  the  prosecutor 
about  a  particular  case  that  was  referred,  and  we 
encouraged  them  to  communicate  freely  about  those 
matters  so  that  we  could  assist  them  in  whatever  they 
needed  to  bring  to  initiate  an  investigation  or  to 
bring  a  prosecution. 

Q      And  in  the  case  of  C0004,  that  investigator 
was  Ms.  Lev/is? 

A      That's  right. 

Q      When  did  you  learn  that  the  Department  of 
Justice  had  refused  the  criminal  referral  of  C0004? 

A      1  learned  of  it,  1  believe,  to  the  best  of 


my  recollection,  the  day  the  letter  arrived  at  Kansas 
City,  the  declination  letter,  and  I'm  not  certain  of 
the  date  of  that,  but  I  believe  it  might  have  been 
November  or  late  October,  November. 

Q      Late  October,  November? 

A      November  of '93. 

Q      And  how  did  you  learn  of  this? 

A      I  believe  ~  I  recall  a  conversation  with 
Mr.  lorio. 

Q      Have  you,  since  then,  seen  a  copy  of  the 
declination  letter  from  the  U.S.  Attorney's  office? 

A      I  have  seen  a  copy,  yes. 

Q      Were  you  surprised  that  this  case  was 
declined? 

A      No,  I  wouldn't  say  1  was  surprised,  no. 

Q      But,  as  you  stated  earlier,  the  standard 
the  RTC  uses  for  deciding  to  refer  a  case  you  believe 
was  met  in  the  case  of  C0004? 

A      The  standard  for  referring  the  case,  I 
believe,  was  met,  yes. 

Q      And  the  primary  work  in  preparing  that  case 
was  by  Jean  Lewis? 
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1  A      That's  my  understanding,  yes. 

2  Q      And  one  of  the  reasons  you  encouraged  the 

3  RTC  investigators  to  contact  the  Department  of 

4  Justice  or  to  remain  in  contact  with  the  Department 

5  of  Justice  is  because  they're  the  most  knowledgeable 

6  in  terms  of  the  facts  of  a  particular  case  at  the 

7  RTC? 

8  A      That's  a  fair  statement,  yes. 

9  Q      I'd  like  to  turn  your  attention  for  a 

10  minute  to  the  second  set  of  criminal  referrals.   Did 

1 1  the  declination  of  C0004  by  the  U.S.  Attorney  in 

12  Little  Rock  end  the  investigation  into  Madison? 

13  A      Well,  I  assume  I  have  my  dates  correct 

14  here,  but  the  other  referrals  ~  there  were 

15  additional  referrals  by  the  time  the  declination 

16  letter  was  delivered  to  Kansas  City.   Additional 

17  referrals  had  already  been  prepared  and  may  have  even 

18  been  sent  over  to  the  U.S.  Attorney's  office,  so  the 

19  answer  to  that  question  is  the  investigation 

20  obviously  was  continuing  before  the  declination 

2 1  letter  was  received. 

22  Q      After  the  referral  C0004  had  been  sent  to 


1  the  U.S.  Attorney  in  1992,  what,  to  your  knowledge, 

2  was  going  on  in  terms  of  continuing  to  investigate 

3  the  Madison  case? 

4  A      To  my  knowledge  at  that  time  —  I  guess  the 

5  best  of  my  recollection  at  that  time  was,  I  was  not 

6  aware  of  additional  investigation  going  on  in  late 

7  '92.    I  became  aware  sometime  in  '93  that  additional 

8  facts  had  been  learned  and  mainly  two  additional 

9  referrals,  but  my  recollection  is  that  was  sometime 

10  in  the  spring  of  '93. 

11  Q      How  did  you  learn  about  that? 

12  AT  recall  it  was  probably  through  my 

13  conversation  with  Mr.  lorio  at  some  point  around  that 

14  time,  I  recall,  discussing  those  things  with 

15  Mr.  Thompson,  the  vice  president.   It  was  through  one 

16  or  both  of  those  conversations  that  I  learned  of  the 

1 7  additional  ~  the  potential  for  additional  referrals. 

1 8  Q      Did  you  pass  on  the  information  you  had 

19  received  from  Mr.  lorio  about  the  ongoing 

20  investigation  at  the  RTC? 

21  A      1  remember  passing  on  some  information  to 

22  Mr.  Roelle  sometime  in  '93,  again,  probably  the 


34 


2405 

35 
spring,  late  spring,  and  my  recollection  is  that 
Mr.  Thompson  and  I  had  a  conversation.  I  then  passed 
on  information  to  Mr.  Roelle  in  the  form  of  a  note. 
For  some  reason  he  was  not  in  the  office.   I  dropped 
a  note  off  in  his  chair. 

Q      Could  you  give  me  the  names  of  the  general 
counsels  or  acting  general  counsels  at  the  RTC 
between  the  time  of  June  of  1992  and  March  of  1994. 
I  apologize.   I  know  that's  possibly  the  dates. 

MR.  KRAVITZ:    You  get  a  gold  star  if  you 
get  that  right. 

MR.  ENDLER:    Somebody  ought  to  object  to 
that  question  just  on  principle  alone. 

THE  WITNESS:   I  could  maybe  work  backwards. 
BY  MR.  BRENNER: 

Q      That  will  be  perfect.  I  just  want  that  for 
the  record.   I  apologize. 

A      Glion  Curtis  served  as  acting  general 
counsel,  I  believe,  from  sometime  the  1st  of  October 
through  the  end  of  '93.   Prior  to  that  Richard 
Aboussie  served  as  acting  general  counsel.   I  don't 

really  know  and  I'm  not  real  confident  at  what  point 

36 
in  time  Mr.  Aboussie  assumed  that  role  and  what  point 
in  time  Jerry  Jacobs,  who  was  the  general  counsel, 
left. 

Q      That's  terrific,  actually.   Who  came  after 
Glion  Curtis  as  acting  counsel  or  general  counsel? 

A      I  believe  Ellen  Kulka  was  appointed  general 
counsel  and  came  on  board  sometime  in  late  January  of 
'94.   There's  a  period  in  there  between  the  time,  I 
believe,  that  Glion  Curtis  left  and  before  Ellen 
arrived  that  someone  else  may  have  actually  served. 
I'm  not  certain  of  that. 

Q      After  hearing  about  the  investigation,  the 
ongoing  investigation  after  the  first  referral  had 
already  been  sent,  did  you  request  from  Mr.  lorio  or 
anyone  else  that  you  receive  a  copy  of  the  second  set 
of  referrals? 

A      I  did  make  that  request,  but  it  was  after 
they  had  already  been  prepared  in  September  of  '93. 

Q  I'd  like  to  focus  your  attention  on  the  RTC 
directive  from  June  17,  1993.  Could  you  explain  to 
me  what  that  directive  was. 

A      The  directive  issued  in  June  of  1993  was  an 
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1  attempt  to  formalize  our  policy  on  —  our  general 

2  policy  on  handling  criminal  referrals.   It  was  an 

3  outgrowth  of  a  criminal  coordinators'  conference  that 

4  was  held  in  January  of  1993.    This  was  a  joint 

5  conference  attended  by  legal,  criminal  coordinators 

6  and  investigative  criminal  coordinators. 

7  As  I  stated  earlier,  part  of  my  role  and 

8  responsibility  was  to  try  to  pull  together  various 

9  operating  procedures  and  standard  ways  of  doing 

10  things  in  the  agency  and  also  to  promote  cooperation 

1 1  between  the  investigators  and  the  lawyers  in  the 

12  field.   Part  of  the  reason  for  this  document  was  to 

13  try  to  ensure  that  there  was  better  coordination 

14  between  lawyers  and  investigators  on  criminal 

1 5  referrals. 

16  And  one  of  the  requirements  in  that 

17  document  was  that  a  criminal  coordinator  from  the 

18  legal  side  review  criminal  referrals  prior  to  their 

19  being  sent  to  U.S.  Attorneys  offices.   That  was  a 

20  change  in  the  way  things  were  being  done  in  some 

21  offices. 

22  Nevertheless,  I  recall  that  we  had  a 


1  discussion  at  that  conference,  and  we  attempted  to 

2  arrive  at  a  general  consensus  among  the  attendees 

3  there  on  how  best  to  implement  that  kind  of  a  change 

4  in  procedure.  And  at  least  in  my  mind,  I  believe 

5  that  we  gave  the  offices  a  good  deal  of  latitude  to 

6  work  things  out  among  themselves,  but  that  there 

7  would  need  to  be  a  requirement  that  referrals  be 

8  reviewed  by  legal  criminal  coordinators  before  they 

9  were  sent  to  U.S.  Attorneys  offices. 

10  Q      And  was  that  June  17th  directive  effective 

1 1  immediately? 

12  A      Yes,  in  my  view. 

13  Q      Between  June  17th,  1993  and  early  October 

14  of  1993,  are  you  aware  of  any  cases  that  the  RTC 

15  Kansas  City  office  had  reviewed  for  a  legal  opinion? 

16  A      I'm  not  -  I'm  not  aware  of  any,  but  I 

17  really  don't  know  how  many  criminal  referrals,  if 

1 8  any,  were  prepared  during  that  time  period. 

19  Q      When  it  came  to  implementing  the  June  17th 

20  directive  in  reference  to  the  second  set  of  Madison 

21  referrals,  was  there  agreement  between  all  parties  in 

22  Kansas  City  on  how  that  should  be  done? 
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MR.  KRAVITZ:    You're  asking  him  based  on 
his  personal  knowledge,  or  are  you  asking  him  to 
testify  about  what  he's  heard? 

MR.  BRENNER:    Based  on  his  personal 
knowledge. 

BY  MR.  BRENNER: 
Q      Were  there  any  problems  or  any  differences 
of  opinion  ~ 

A      I  wasn't  aware  of  any  differences  of 
opinion  until  these  particular  referrals  came  to  my 
attention. 

Q      And  what  was  the  difference  of  opinion  in 
reference  to  the  second  set  of  Madison  referrals? 

A      Again,  my  understanding  is  ~  and  how  I  got 
pulled  into  this  process  was  that  for  some  reason, 
the  application  of  a  policy  ~  that  June  17th  policy 
was  being  viewed  differently  by  lawyers  and 
investigators  or  legal  managers  and  investigative 
managers  in  Kansas  City. 

I'm  still  not  clear  on  what  the  main 
difference  of  opinion  was,  whether  there's  a 
contention  that  there  was  no  review  required  by  the 


policy  or  the  depth  of  the  review  that  had  been 
required  by  the  policy.   In  any  event,  I  became  aware 
of  that  difference  of  opinion  after  those  referrals 
were  prepared  prior  to  them  being  distributed  to  the 
U.S.  Attorney. 

Q  Who  was  involved  in  conducting  the  legal 
review  of  the  nine  criminal  referrals  in  the  Madison 
case,  the  second  set  of  referrals? 

A      The  legal  review  normally  would  be 
conducted  by  the  legal  criminal  coordinator  who  at 
that  time  was  Karen  Carmichael. 

Q      Could  you  briefly  explain  to  me  what  a 
legal  review  is. 

A      Well,  again,  the  intent  of  the  policy  was 
to  primarily  make  sure  that  people  in  the  legal 
division  were  aware  of  a  criminal  referral,  that  a 
criminal  referral  was  about  to  be  sent  and  generally 
aware  of  the  factual  situation  supporting  that 
criminal  referral.   So  if  for  some  reason  that 
factual  pattern,  those  transactions  were  also  being 
looked  at  by  a  civil  lawyer  somewhere,  there  would  be 
coordination  before  the  referral  went  to  the  U.S. 
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1  Attorney's  office. 

2  And  two,  to  try  to  get  the  legal  criminal 

3  coordinator  to  coordinate,  cooperate  more  with  the 

4  investigative  criminal  coordinator  to  generally  try 

5  to  improve  the  quality  of  our  referrals  and  also  the 

6  quality  of  whatever  follow-up  we  could  provide. 

7  That  instruction,  again,  coming  from  the 

8  discussion  at  the  criminal  coordinators'  conference, 

9  I  believe,  at  least  in  my  mind,  was  really  to  be  a 

10  consultation  with  the  legal  criminal  coordinator  and 

1 1  does  not  impose  any  kind  of  requirement  for  the  legal 

12  coordinator  to  approve,  edit,  whatever  in  that 

13  particular  referral.   It  was  mainly  to  be  a 

14  consultation  so  everybody  was  on  board  with  what  was 

1 5  happening.   And  obviously,  if  we  could  improve  the 

16  quality  of  the  referral,  that  would  be  the  final 

17  outcome  of  that  consultation. 

1 8  Q      Have  you  sat  in  on  any  consultations  after 

19  the  new  directive? 

20  A      I  did  not  sit  in  on  any  consultations  in 

21  the  field  between  any  criminal  coordinators  or 

22  legal  -  or  investigative  criminal  coordinators,  no. 
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1  Q      Were  most  of  those  consultations  verbal 

2  consultations  between  the  investigations  unit  and  the 

3  legal  unit? 

4  A      I  would  say  that's  a  fair  statement  based 

5  on  my  understanding  of  what  went  on.   However,  1 

6  haven't  done  a  lot  of  research  of  what  occurs  in 

7  other  offices. 

8  Q      This  particular  consultation  with  regard  to 

9  the  second  set  of  Madison  referrals  was  a  written 

10  consultation,  wasn't  it? 

1 1  A      Yes. 

12  Q      And  up  until  the  point  of  seeing  that 

1 3  written  consultation,  had  you  seen  any  other  written 

14  consultations  from  any  of  the  other  offices? 

15  A      No. 

16  Q      I'd  like  to  ask  you  who  Mr.  Gamble  is. 

17  A      Mr.  Carl  Gamble  is  a  senior  attorney  ~ 

18  counsel,  I  guess  ~  I'm  sorry? 

19  MR.  ENDLER:    I  think  his  position  is 

20  counsel. 

21  THE  WITNESS:   Counsel  in  the  professional 

22  liability  section  of  the  RTC.    He  is  essentially  the 
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RTC's  specialist  on  criminal  matters. 
BY  MR.  BRENNER: 

Q      Did  you  speak  to  Mr.  Gamble  about  the 
second  set  of  referrals? 

A      I  did,  yes. 

Q      What,  in  fact,  was  said? 

A      When  I  asked  for  the  referrals  to  be  sent 
to  Washington  so  that  I  could  take  a  look  at  them,  I 
wanted  to  do  ~  I  wanted  Mr.  Gamble's  opinion  on 
whether  or  not  the  content  of  the  referrals  was 
something  that  met  our  standards  and  therefore,  could 
be  transmitted  to  the  U.S.  Attorney  in  the  normal 
course  of  business. 

So  I  asked  Mr.  Gamble  to  look  through  those 
referrals  and  give  me  his  advice.  He  did  that.   And 
then  he  and  I  had  a  discussion  with  the 
investigators  ~  the  investigative  managers  and  the 
crimmal  coordinator  in  Kansas  City. 

Q      Was  that  done  on  all  criminal  referrals? 

A      That  was  done  with  the  nine  criminal 
referrals  from  Madison. 

Q      But  with  regard  to  all  other  referrals, 


44 


other  than  the  Madison? 

A      No,  not  usually. 

Q      Would  it  be  a  fair  characterization  to  say 
that  the  RTC  was  moving  very  carefully  with  regard  to 
dealing  with  the  Madison  referrals? 

A      Well,  when  you  say  the  RTC,  at  that  point 
in  time,  the  people  involved,  at  least  to  the  best  of 
my  knowledge,  was  a  very  small  group  and  had  any 
situation  like  this  come  up  in  any  other 
circumstance,  I  believe  we  would  have  handled  it  the 
same  way. 

In  other  words,  I  would  have  asked  for 
advice  from  Carl  Gamble  because  that  is  his  role  and 
I  certainly  trusted  his  experience  and  knowledge  in 
this  area.   So  any  type  of  dispute  where  the  legal 
criminal  coordinator  in  the  field  for  some  reason  -- 
if  there  was  any  kind  of  difference  of  a  opinion  with 
the  legal  criminal  coordinator  in  the  field,  I  would 
go  to  Carl  and  ask  for  his  assistance  in  mediating 
that  dispute. 

Q      How  often  did  that  happen? 

A      It  happened  occasionally,  and  I  have  no 
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1  real  recollection  of  specifics,  but  occasionally  in 

2  the  context  of  discussions  about  certain  things,  I'm 

3  only  really  aware  of  one  other  situation  where  he  and 

4  I  and  others  actually  specifically  reviewed  matters 

5  carefully.   It  was  not  a  normal  ~  it  would  not  be  in 

6  the  normal  course  of  business. 

7  Q      Approximately  when,  in  chronology,  when 

8  would  you  say  your  discussion  with  Mr.  Gamble  about 

9  the  referrals  occurred? 

10  A      To  the  best  of  my  recollection,  it  was 

1 1  sometime  in  late  September,  probably  the  28th,  29th, 

12  sometime  in  that  week  of  September. 

13  Q      Was  Mr.  Gamble  the  only  person  you  spoice  to 

14  about  these  referrals,  or  did  you  speak  to  people  in 

15  the  Kansas  City  office? 

16  A      I  was  speaking  with  people  in  the  Kansas 

17  City  office  during  this  period,  yes. 

1 8  Q      Could  you  tell  us  the  substance,  to  the 

1 9  best  of  your  recollection,  of  the  conversations  you 

20  were  having? 

2 1  A      The  referrals  were  prepared,  and  as  I 

22  understand  it,  set  to  be  sent  —  ready  to  be  sent  to 


1  the  U.S.  Attorney's  office.   The  vice  president  in 

2  Kansas  City,  who  at  that  time  was  Mr.  Cavanaw,  had 

3  made  a  notification  to  Mr.  Roelle  in  Washington  that 

4  these  referrals  were  going  to  be  transmitted,  and  I 

5  apparently  gave  Mr.  Roelle  certain  information  about 

6  some  of  the  names,  some  of  the  suspects  and  some  of 

7  the  general  indication  of  the  types  of  violations 

8  that  were  known  to  be  referred. 

9  I  had  very  brief  discussions  with 

10  Mr.  Roelle  about  those  referrals  and  with  people  in 

1 1  Kansas  City,  who  then  informed  me  about  this 

12  difference  of  opinion  with  the  legal  criminal 

1 3  coordinator  and  that  the  process  was  getting  bogged 

14  down  a  little  bit. 

15  Q      After  having  these  discussions  and  looking 

16  at  the  referrals  and  speaking  to  Mr.  Gamble,  did  you 

17  feel  that  the  referrals  met  the  enunciated  standard? 

18  A      In  my  view,  they  met  the  standard,  yes. 

19  Q      In  making  that  decision,  did  you  look  at 

20  the  legal  review? 

21  A      This  was  prior  to  seeing  the  legal  review. 

22  Q      After  the  legal  review  was  prepared,  did 
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you  receive  a  copy  of  it? 

A      I  did,  yes. 

Q      And  did  you  find  it  useful? 

A      I  didn't  find  it  all  that  useful. 

Q      Was  there  anything  in  the  June  1 7th 
directive  that  we  spoke  about  earlier  that  dealt  with 
whether  investigators  should  contact  U.S.  Attorneys? 

A      To  the  best  of  my  recollection,  there's 
nothing  in  there  that  addresses  that. 

Q      During  September  and  October  of  1993,  did 
you  have  weekly  briefings  on  PLS,  professional 
liability  section  matters? 

A      Yes. 

Q      And  what  was  generally  discussed  at  those 
meetings? 

A      There  were  two  briefings.   One  to  deal  with 
large  claim  matters,  where  the  senior  vice  president, 
Mr.  Roelle  at  the  time,  and  the  general  counsel  had 
authority  to  make  decisions  on  certain  matters 
involved  in  civil  cases.   Generally,  those  were 
professional  liability  claims,  but  also  other  types 
of  claims  would  come  before  that  group  that  was 


generally  a  Wednesday  briefing. 

There  was  another  meeting  held  dealing  with 
lower  level  claims,  in  which  I  had  authority  and 
maybe  during  that  period  as  deputy  general  counsel,  I 
would  have  had  authority  to  pass  on  certain  civil 
claims.   Those  were  the  two  primary  meetings. 

Q      Do  you  recall  having  a  discussion  after  one 
of  those  PLS  meetings  with  Mr.  Curtis  and  Mr.  Hindes 
regarding  the  Madison  referrals? 

A      I  recall  a  very  brief  discussion  of  the 
referrals,  or  the  fact  that  the  referrals  were 
prepared  with  Mr.  Roelle.   Mr.  Curtis  was  there.   I 
believe  Mr.  Hindes  was  there. 

It  was  a  very  brief  exchange  of  comments 
along  the  lines  of  Mr.  Roelle  saying  are  we  handling 
those  referrals,  and  I  responded  something  to  the 
effect  that  we're  conducting  ~  we're  conducting  our 
review,  and  they  should  be  distributed  shortly.   That 
was  about  the  extent  of  that  conversation. 

Q      Was  that  the  only  discussion  that  you 
recall  where  you  and  Mr.  Curtis  were  in  the  same 
discussion  with  regard  to  Madison? 
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1  A      During  that  point  in  time,  that's  the  only 

2  discussion  that  I  recall. 

3  Q      What  happened  with  the  1993  referrals  after 

4  they  were  prepared  and  ready  to  be  sent  to  the 

5  Department  of  Justice? 

6  A      Well,  they  were  ultimately  sent  to  the 

7  Department  of  Justice  on  October  8th,  I  believe. 

8  Q      And  do  you  know  what  happened  with  those 

9  referrals  after  they  went  to  the  Department  of 

10  Justice? 

1 1  A      Well,  they  went  through  a  series  of  ~  the 

12  Department  of  Justice  at  one  point  ~  I  don't  know 

13  exactly  when  ~  assigned  a  prosecutor  fi-om  Washington 

14  to  handle  the  case.  And  then  later  the  referrals 

15  were  turned  over  to  an  independent  prosecutor, 

16  Mr.  Fiske,  and  then  ultimately  to  Mr.  Starr,  the 

17  Independent  Counsel. 

18  Q      I'd  like  to  focus  on  Ms.  Lewis  and 

19  Ms.  Lewis's  role  in  the  Madison  investigation. 

20  MR.  ENDLER:    Mark,  before  we  do  that,  can 

21  we  take  a  very  short  bathroom  break. 

22 (Recess.) 

50 

1  BY  MR.  BRENNER: 

2  Q      When  did  you  first  have  any  dealings  with 

3  Jean  Lewis  with  regard  to  the  Madison  referrals? 

4  A      I  really  haven't  had  any  dealings  directly 

5  with  Jean  Lewis. 

6  Q      But  you're  familiar  with  Ms.  Lewis? 

7  A      Yes. 

8  Q      And  how  is  that? 

9  A      I  have  met  her.   I've  obviously  read  some 

10  of  her  work.    I'm  familiar  with  her  through 

1 1  conversations  with  Mr.  lorio  primarily. 

12  Q      What  was  your  impression  during  the  course 

13  of  the  investigation  of  the  work  that  Ms.  Lewis  had 

14  done  on  the  Madison  referrals? 

15  A      Could  you  repeat  that. 

16  MR.  BRENNER:    Could  you  read  the  question 

17  back,  please. 

18  (The  reporter  read  the  record  as  requested.) 

19  THE  WITNESS:    I  assume  you're  talking  about 

20  any  time  during  the  entire  investigation? 

21  BY  MR.  BRENNER: 

22  Q      Yes. 
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1  A      Not  during  the  first  ~ 

2  Q      Any  time  during  the  entire  investigation. 

3  MR.  KRAVITZ:    Just  so  it's  clear,  do  you 

4  mean  during  the  RTC  stage  of  the  investigation,  or  do 

5  you  mean  up  until  today? 

6  MR.  BRENNER:    I  mean  during  the  RTC  stage 

7  of  the  investigation. 

8  THE  WITNESS:   My  impression  of  her  work  was 

9  that  it  was  pretty  solid  work,  that  she  clearly  knew 

10  how  to  follow  transactions  and  documents  and  put 

1 1  together  a  decent  criminal  referral. 

12  BY  MR.  BRENNER: 

13  Q      Do  you  know  of  any  awards  or  accolades  that 

14  Ms.  Lewis  received  for  her  work  on  the  Madison 

1 5  referrals? 

16  A      1  have  a  general  awareness  of  some  of  the 

17  awards  that  were  given  by  the  Kansas  City  management, 

18  but  I  couldn't  specify  them. 

19  Q      Do  you  think  Ms.  Lewis  was  dedicated  to  her 

20  work  when  she  worked  at  the  RTC? 

21  A      I  have  no  reason  to  believe  otherwise. 

22 Q      Do  you  think  that  Ms.  Lewis  believed  that 
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1  there  was  serious  wrongdoing  at  Madison? 

2  A      Again,  my  perception  would  be  yes. 

3  Q      When  you  said  earlier  the  standards  were 

4  the  standards  for  investigating  the  referrals  to  the 

5  Department  of  Justice,  isn't  that  saying  that 

6  Ms.  Lewis's  work  was  up  to  the  RTC's  standards,  as 

7  you  viewed  it? 

8  A      Obviously  again,  the  way  our  system  is 

9  established  with  criminal  coordinators,  you  provide 

10  quality  control  and  all  of  that.    I  don't  know  to 

1 1  what  extent  her  work  was  reviewed  and  edited,  but  1 

12  think  generally  that's  a  fair  statement. 

13  Q      Were  you  satisfied  with  Mr.  lorio's  work  on 

14  the  Madison  case? 

15  A      Again,  we're  talking  about  the  referrals, 

16  in  preparing  the  referrals? 

17  Q      Yes. 

18  A      Generally,  yes. 

19  Q      Do  you  recall  writing  a  letter  of 

20  commendation  to  Mr.  lorio  with  regard  to  his  work  on 

21  the  Madison  case? 

22  A      No,  I  do  not  recall  writing  such  a  letter. 
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1  Q      I'm  going  to  show  the  witness  a  document 

2  that's  Bates  stamped  TM  1229.    It  is  an  E-mail  to 

3  Glion  Curtis  from  Tom  Murray.   I've  got  a  series 

4  here.   And  I'd  like  to  ask  the  witness  to  read  the 

5  E-mail. 

6  A      I  will  read  just  the  text  of  the  E-mail. 

7  Q      Yes,  please. 

8  A      "Well,  here  is  something  that  stinks. 

9  Cheryl,  Nancy  and  Gary  have  received  three  days  off 

10  with  pay  for  an  award  for  their  hard  work.    What 

1 1  stinks  is  obvious  in  the  above,  but  beyond  that, 

12  Allen  Corbett  didn't  get  one.   He  has  been 

13  instrumental  in  helping  on  the  Madison  project  and 

14  deserves  one  as  well  as  anyone  else.  Any 

15  suggestions,  please  let  me  know. 

16  "On  a  related  but  less  important  level, 

17  Julie  told  me  that  Richard  lorio  received  a  letter 

1 8  congratulating  him  on  his  Madison  work  from  Dudine, 

19  and  that  the  letter  is  prominently  on  display  in  his 

20  office.   I'll  have  to  check  my  mail  more  closely  for 

21  mine.   What  stinks  about  this  is  not  the  nonreceipt 

22  by  me.   I  really  don't  care.   The  thing  I  don't  like 


1  is  that  Richard  hasn't  advanced  anything  on  the  civil 

2  side  and  has  made  messes  for  us  to  clean  up  on  the 

3  criminal  side.   And  for  this,  he  gets  a  letter  from 

4  my  superior.   What  does  Dudine  think  of  what  I'm 

5  doing?   Sorry  for  the  ranting.   Anyway,  if  you  think 

6  I  should  call  Dudine  or  Richard  about  Allen,  please 

7  let  me  know." 

8  Q      Does  that  refresh  your  recollection  at  all 

9  of  the  letter  that  was  sent  by  you  to  Mr.  lorio? 

10  A      Apparently,  and  this  has  come  up  in  prior 

1 1  testimony,  still  to  the  best  of  my  recollection, 

12  there's  no  such  letter  commendating  Mr.  lorio  on  his 

13  work  on  the  Madison  matter. 

14  Q      Did  there  come  a  time  in  November  1993 

1 5  where  you  became  aware  that  Jean  Lewis  had  been 

16  removed  or  had  stepped  aside  as  the  principal 

17  criminal  investigator  on  the  Madison  Guaranty  matter? 

18  A      Yes. 

19  Q      How  did  you  become  aware  of  that? 

20  A      Well,  I  believe  I  became  aware  through 

21  general  discussion  with  Mr.  lorio,  probably  directly 

22  from  Mr.  lorio. 
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1  Q      Was  she  the  only  person  removed  from  her 

2  role  on  the  Madison  Guaranty  investigation  at  that 

3  time? 

4  A      As  I  recall,  that  was  sometime  in  late  '93, 

5  November,  perhaps.   And  a  decision  was  made  by  the 

6  managing  people  in  Kansas  City  to  remove  Jean  Lewis 

7  and  also  Karen  Carmichael  from  the  Madison  matter. 

8  Karen  Carmichael  was  the  legal  criminal  coordinator. 

9  Q      And  why  were  they  both  removed? 

10  A      It  was  my  understanding  that  we  were 

1 1  experiencing  some  problems  ~  or  at  least  we  were 

12  hearing  some  complaints  from  the  FBI  primarily  that 

13  document  production  was  not  occurring  as  promptly  as 

14  they  would  like. 

15  Also,  at  that  time,  apparently,  I  learned 

16  of  a  possible  personality  conflict  between  Jean  Lewis 

17  and  Karen  Carmichael.  They  were  having  difficulty 

1 8  working  together.   Obviously,  they  had  to  work 

19  together  very  closely  in  order  to  meet  the  demands  of 

20  the  Justice  Department,  and  it  was  felt  ~  and  I 

21  concurred  by  the  managers  out  there  ~  that  it  might 

22  be  better  to  bring  some  new  people  into  that  process. 


1  Q      Was  it  your  understanding  at  that  point, 

2  though,  that  Ms.  Lewis  would  still  be  involved  in  the 

3  Madison  case? 

4  A      It  was  my  understanding  she  would  be 

5  involved  certainly  as  a  resource  because  she  had  the 

6  most  knowledge  of  anyone  about  the  facts  of  the  case. 

7  Q      You  spoke  earlier  ~  you  stated  that  Ellen 

8  Kulka  came  into  the  RTC  in  January  of  1994? 

9  A      Yes. 

10  Q      And  what  was  her  position? 

11  A      General  counsel. 

12  Q      Did  Ms.  Kulka  make  any  changes  in  the  role 

13  of  the  Kansas  City  office  with  regard  to  document 

14  productions? 

15  A      When  Ms.  Kulka  came  in,  she  really  wanted 

16  to  manage  the  Madison  matter  from  Washington  rather 

17  than  from  the  field.    So  she  created  a  task  force  of 

1 8  Washington  lawyers  and  a  couple  of  investigators. 

19  And  as  a  part  of  that  role,  the  entire  case  was  to  be 

20  managed  out  of  Washington,  and  she  wanted  to 

21  establish  communication  --  a  channel  of  communication 

22  through  the  people  in  the  task  force  for  any  matters 


56 


2416 

57 

1  involving  Madison. 

2  Q      And  who  was  on  the  task  force? 

3  A      The  task  force  was  headed  by  Mark 

4  Gavrellian,  who  was  a  senior  counsel  in  the 

5  professional  liability.   There  were  several  lawyers 

6  initially  on  the  task  force.   Terry  Arbit.   April 

7  Breslaw  was  initially  part  of  the  task  force.   I'm 

8  certain  I'm  missing  some  people,  I'm  sure,  from 

9  investigations.   Initially,  Gary  Watts  from  my  staff 

10  and  Tom  Murray  were  assigned  to  the  task  force. 

1 1  Q      You  said  Ms.  Breslaw  was  originally  part  of 

12  the  task  force? 

13  A      Yes. 

14  Q      And  did  there  come  a  time  when  she  left  the 

15  task  force? 

16  A      Yes,  she  did,  I  believe. 

17  Q      And  when  was  that? 

18  A      I  don't  know  exactly.   She  was  involved  for 

19  two  or  three  weeks. 

20  Q      Do  you  have  any  information  as  to  why 

2 1  Ms.  Breslaw  was  removed  or  left  the  task  force? 

22  A      I  wasn't  involved  in  that  decision. 
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1  Q      Had  you  heard  after  the  fact  or  in  any  way 

2  became  aware  in  more  general  terms  of  why  that  change 

3  had  been  made? 

4  A      I  mean,  I  can  only  ~  my  assumption  is 

5  Ms.  Breslaw  had  become  a  central  figure  in  the  whole 

6  Madison  affair,  and  it  was  probably  felt  that  it 

7  would  make  more  sense  to  take  her  out  of  that 

8  limelight. 

9  Q      Did  Mr.  Jack  Ryan  come  to  the  RTC  at  about 

10  the  same  time? 

1 1  A      Jack  Ryan  came,  I  believe,  earlier  than 

12  Ms.  Kulka.   I  would  say  maybe  the  second  week  in 

13  January,  something  like  that. 

14  Q      What  was  Mr.  Ryan's  position? 

15  A      His  position  was  the  deputy  chief  executive 

16  officer. 

17  Q      And  did  you  brief  Mr.  Ryan  on  the  status  of 

18  Madison? 

19  A      There  were  a  couple  of  sort  of  collective 

20  briefings  when  he  first  came  on  that  I  attended  and 

21  provided  some  information. 

22  Q      And  do  you  recall  talking  to  him  at  all 
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1  about  the  Whitewater  Development  Corporation? 

2  A      I  recall  generally  trying  to  explain  that 

3  Whitewater  was  an  account,  a  demand  deposit  or 

4  checking  account  at  Madison,  that  our  investigators 

5  had  discovered  funds  being  misapplied  and  flowing 

6  through  that  account,  and  the  account  was  a  ~  the 

7  account  holders  were  Jim  McDougal  and  his  wife  and 

8  Mr.  Clinton  and  his  wife. 

9  Q      Did  you  brief  Ms.  Kulka  on  Madison? 

10  A      Yes,  I  did. 

1 1  Q      And  did  you  mention  to  her  Whitewater 

12  Development  Corporation? 

13  A      That  was  part  of  the  discussion  and 

14  briefing,  yes. 

1 5  Q      Was  Ms.  Breslaw  ever  present  for  either  of 

16  those  briefings? 

17  A      My  recollection  is  that  Ms.  Breslaw  was 

18  involved  in  some  of  those  briefings.   I'm  not  exactly 

19  certain  when  or  at  what  point,  but  I  believe  that  she 

20  was  involved  at  one  point  or  another,  yes. 

21  Q      As  you  understood  it,  what  was 

22  Ms.  Breslaw' s  role,  or  what  was  her  position  in 


1  relation  to  Madison? 

2  A      She  was  the  original  line  attorney  —  or 

3  PLS  attorney  assigned  to  the  Madison  case. 

4  Q      Did  there  come  a  time  when  you  learned  that 

5  Mr.  lorio  expressed  concerns  about  Ms.  Breslaw's 

6  continued  involvement  in  the  Madison  case? 

7  A      Yes.   1  believe  Mr.  lorio  expressed  some 

8  concerns  about  Ms.  Breslaw  during  this  time,  because 

9  certain  conflicts  of  interest  involving  the  Rose  Law 

10  Firm  had  come  up.    And  1  believe  it  was  in  that 

1 1  context  that  Mr.  lorio  suggested  that  he  didn't  feel 

12  real  comfortable  with  Ms.  Breslaw  staying  involved  in 

13  that  matter. 

14  (Pause.) 

15  Q      What,  in  particular,  were  Mr.  lorio's 

16  concerns  as  you  understood  them  to  be  about 

17  Ms.  Breslaw's  involvement? 

18  A      I  believe  his  concerns  were  related  to  the 

19  Rose  Law  Firm's  conflicts  of  interest  in  the  Madison 

20  matter  where  Ms.  Breslaw  was  the  original  attorney 

2 1  that  hired  the  Rose  Law  Firm  and  had  managed  the 

22  investigation  that  led  to  a  settlement  with  the 
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1  accounting  firm  in  the  matter,  that  Mr.  lorio  feh 

2  that  those  conflicts  of  interest  somehow  would  ~  and 

3  again,  I'm  speculating  on  what  his  real  problems  with 

4  that  were  —  but  that  she  may  have  been  involved  in 

5  some  of  those  conflicts  with  the  Rose  Law  Firm,  and 

6  therefore  would  not  be  an  objective  ~  maybe  would 

7  not  have  taken  an  objective  view  in  the  follow-up 

8  review  of  some  of  those  same  matters  relating  to 

9  Madison. 

10  Q      Were  you  familiar  during  this  period  of 

1 1  time  with  Ms.  Breslaw's  decision  to  choose  the  Rose 

12  Law  Firm  and  the  subsequent  problems  related  to  the 

13  conflicts? 

14  A      During  that  point  in  time,  I  believe  I  was 

1 5  aware  of  some  of  it.   Obviously,  a  lot  more 

16  information  has  come  out  since  that  point  in  time, 

17  but  I  was  aware  that  she  was  the  line  attorney,  that 

1 8  she  had  hired  the  firm,  and  to  a  certain  extent  1 

19  shared  the  view  that  perhaps  it  would  be  better  to 

20  have  someone  who  is  unrelated  to  the  case  involved  in 

2 1  this  particular  task  force. 

22 Q      Did  you  discuss  your  viewpoint  with  anyone? 
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1  A      I  recall  mentioning  it  to  Mr.  Hindes,  and  I 

2  think  I  mentioned  it  in  the  context  as  a  general 

3  management  philosophy,  my  preference  would  be  to 

4  bring  somebody  in  who's  unrelated  to  the  matter. 

5  Q      Did  there  come  a  time  when  the  Kansas  City 

6  office  was  told  to  cease  work  on  fiirther  criminal 

7  investigation  of  Madison? 

8  A      There  was  a  time  when  probably  in  February 

9  of  '94,  somewhere  in  that  time  frame  where 

10  instructions  were  relayed  to  the  people  in  Kansas 

1 1  City,  and  I  believe  it  was  done  by  the  task  force 

12  members  when  they  met  with  people  out  in  Kansas  City, 

13  as  well  as  I  relayed  those  instructions  verbally  to 

14  Mr.  lorio. 

15  Q      Did  the  task  force  make  the  decision  to 

16  issue  that  request? 

17  A      That  request  came  from  general  counsel. 

1 8  Q      And  the  general  counsel  was? 

19  A      Ellen  Kulka. 

20  Q      Did  Ms.  Kulka  further  instruct  you  that  the 

21  task  force  would  now  take  over  all  the  Madison  work? 

22  A      Generally,  I  believe  that  was  the 


2419 

63 

1  instruction,  yes. 

2  Q      Were  there  similar  task  forces  for  other 

3  investigations? 

4  A      There  have  been  task  forces  from  time  to 

5  time  in  the  past,  but  to  my  knowledge,  this  is  the 

6  only  one  that  I'm  aware  of  that  was  handled  directly 

7  by  the  general  counsel. 

8  Q      So  at  this  point,  the  handling  of  the 

9  referrals  and  dealing  with  now  the  Independent 

10  Counsel,  this  was  not  your  typical  handling  by  the 

1 1  Resolution  Trust  Corporation? 

12  MR.  KRAVITZ:    You  mean  as  of  1994  when  this 

13  occurred? 

14  MR.  BRENNER:    Yes. 

15  THE  WITNESS:    I  think  that's  true,  but  the 

16  point  is  there  were  a  lot  of  things  handled 

17  differently  with  the  general  counsel. 

18  BY  MR.  BRENNER: 

19  Q      Was  the  primary  responsibility  of  the  task 

20  force  to  coordinate  with  the  Independent  Counsel? 

2 1  A      The  primary  purpose  of  the  task  force? 

22  Q      Yes. 
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1  A      Initially,  the  task  force  was  established 

2  to  review  the  overall  situation  in  Madison  to 

3  determine  whether  or  not  additional  claims  could  be 

4  brought,  civil  claims.   During  this  period  of  time, 

5  certainly  when  the  Completion  Act  was  passed,  a 

6  statute  of  limitations  was  extended,  revived  actually 

7  in  the  case  of  Madison.   And  later  that  year,  that 

8  revived  statute  was  extended  to  the  end  of  '95.    So 

9  there  were  potential  claims  revived  that  there  for  a 

10  while  had  been  dead. 

1 1  The  primary  role  of  the  task  force  was  to 

12  review  the  situation  to  determine  whether  or  not  the 

13  RTC  should  bring  additional  claims  against  the 

14  directors,  officers,  professionals  or  others 

15  associated  with  Madison. 

16  Q      At  this  point  in  time,  though,  hadn't  it 

17  been  established  that  there  was  no  directors  and 

18  officers  insurance,  and  therefore,  no  deep  pocket  to 

19  pursue  litigation  against  Jim  McDougal  or  others? 

20  A      Well,  the  recommendations  --  the  prior 

2 1  recommendations  from  people  who  had  conducted  those 

22  investigations  were  essentially  that  the  recovery 
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1  sources  were  limited.   And  generally,  as  a  result  of 

2  that,  any  action  against  the  directors  and  officers, 

3  particularly  would  not  appear  to  be  cost-effective. 

4  Q      Would  the  advent  of  this  new  task  force, 

5  did  this  foreclose  Ms.  Lewis  or  other  investigators 

6  in  Kansas  City  from  working  on  anything  having  to  do 

7  with  Madison? 

8  A      Well,  the  instruction  as  it  was  relayed  was 

9  essentially  one  of  ~  the  task  force  will  assume  the 

10  role  of  intermediary  between  the  Kansas  City 

1 1  investigators  and  the  Independent  Counsel  or  anybody 

12  else  outside.   The  Independent  Counsel  obviously  had 

13  need  to  contact  the  investigators  and  find  documents 

14  and  obtain  information  about  the  case  that  only  was 

15  available  from  people  who  had  worked  on  the  case,  so 

16  they  needed  to  be  involved  in  that  sense,  following 

17  up,  assisting  the  Independent  Counsel.   The 

1 8  instruction  was  that  that  assistance  was  to  be 

19  fiinneled  through  contact  people  in  the  task  force. 

20  Q      Did  you  agree  with  that  decision? 

21  A      The  structure  of  the  task  force  and 

22  establishing  procedures  like  that  were  a  very  clear 
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1  departure  from  the  way  we  had  already  operated  in 

2  cases  dealing  with  the  Justice  Department. 

3  Nevertheless,  I  understood  that  it's  certainly  one 

4  way  of  handling  this  type  of  investigation.   I  knew 

5  it  wouldn't  be  well  received  in  Kansas  City,  but 

6  that's  what  the  instructions  were. 

7  Q      Did  you  agree  with  them? 

8  A      Whether  or  not  I  agreed  with  it  I  don't 

9  think  is  important. 

10  Q      Did  Mr.  Fiske  want  direct  access,  as  far  as 

1 1  you  know,  to  some  of  the  investigative  staff? 

12  MR.  KRAVITZ:   Do  you  mean  did  Mr.  Fiske 

13  request  direct  access? 

14  MR.  BRENNER:    I  mean,  does  the  deponent 

15  know  if  Mr.  Fiske  had  ever  expressed  a  view  or  the 

16  Independent  Counsel's  office  had  ever  expressed  a 

17  view  that  they  felt  this  new  task  force  procedure  was 

18  overly  burdensome  to  them. 

19  THE  WITNESS:    I  have  no  direct  knowledge  of 

20  that.   My  understanding  is  that  some  people  that  were 

21  working  for  Mr.  Fiske  preferred  to  deal  directly  with 

22  people  in  Kansas  City.   And  that  ultimately,  some  of 
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1  those  restrictions  were  relaxed  to  permit  a  more 

2  direct  flow  of  information  between  the  Kansas  City 

3  investigators  and  the  Independent  Counsel. 

4  BY  MR.  BRENNER: 

5  Q      Did  there  come  a  time  when  the  Washington, 

6  D.C.  office  was  concerned  with  leaks  of  RTC 

7  information  to  the  press? 

8  A      Yes.   There  were  press  inquiries  coming 

9  directly  to  investigators  and  others  who  were  working 

10  on  the  criminal  referrals  during  the  period  that  the 

1 1  legal  review  was  actually  being  conducted  prior  to 

12  the  referrals  being  distributed  to  the  U.S. 

13  Attorney's  office. 

14  So  we  were  aware,  and  management  in  the  RTC 

15  were  aware  that  certain  reporters  knew  something 

16  about  what  was  going  on,  so  we  were  concerned  about 

17  press  leaks,  although  1  don't  believe  any  press 

18  stories  actually  pointing  to  the  criminal  referrals 

19  came  out  until  much  later  in  November,  sometime  after 

20  the  referrals  were  sent.    We  were  concerned  about  the 

21  possibility  of  that  happening  all  during  this  period. 

22 Q      And  you  believe  that  the  leaks  came  from 
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1  the  Kansas  City  office? 

2  A      Again,  at  this  point,  we  were  talking  about 

3  potential  leaks,  and  we  were  talking  about  that  we 

4  were  experiencing  press  inquiries.    So  the  potential 

5  for  leaks  to  the  press  appeared  to  be  great,  and 

6  certainly  the  people  in  Kansas  City  were  the  folks 

7  with  the  most  knowledge  about  the  referrals. 

8  Q      Were  there  actual  leaks? 

9  A      I'm  not  aware  of  any  actual  leaks. 

10  MR.  KRAVITZ:    I'm  sorry.    Was  that  question 

1 1  focused  on  specifically  leaks  to  the  press  as  your 

12  earlier  question? 

13  MR.  BRENNER:    Yes.    I'm  sorry,  leaks  to  the 

14  press. 

15  MR.  KRAVITZ:   And  was  that  limited  to  a 

16  certain  time  period?   I  want  to  make  sure 

17  Mr.  Dudine's  answer  is  clear  as  to  which  question 

18  he's  responding  to. 

19  BY  MR.  BRENNER: 

20  Q      During  the  year  1993,  up  until  the  time 

21  that  the  referrals  had  been  sent  to  the  Department  of 

22  Justice,  the  second  set  of  referrals,  were  there  any 
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1  actual  leaks  to  the  press? 

2  A      I'm  not  aware  of  any  leaks  to  the  press 

3  from  Kansas  City  investigators  or  any  investigators, 

4  for  that  matter. 

5  Q      Were  you  aware  of  any  other  leaks  to  the 

6  press? 

7  A      During  that  period,  there  were  stories  that 

8  appeared  in  certain  newspapers  that  seemed  to  contain 

9  information  that  could  have  only  come  from  the 

10  criminal  referral  or  somebody  who  had  knowledge  of 

1 1  certain  criminal  referrals. 

12  The  best  of  my  recollection  is,  having 

13  looked  at  those,  recalling  those  stories,  that  that 

14  information  could  very  well  have  come  from  the  first 

15  referral  or  people  who  had  dealt  with  the  referral 

16  for  1992. 

17  Q      By  the  time  there  was  concern  about  the 

18  leaks  from  the  1992  referral,  the  1992  referral 

19  itself  had  been  a  fairly  widespread  rumor  at  RTC, 

20  hadn't  it?   I  could  define  the  question  a  little 

21  more,  if  you'd  like. 

22 It  wasn't  solely  or  exclusively  in  the 
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1  possession  of  the  Kansas  City  office? 

2  A      It  was  not,  but  it  was  also  not  widely 

3  distributed  within  the  RTC. 

4  Q      But  it  had  made  its  way  to  Washington? 

5  A      Yes. 

6  Q      I  wanted  to  talk  just  briefly  about  some  of 

7  the  document  production,  and  I  want  to  know  if  you 

8  could  discuss  the  working  group  related  to  Madison 

9  document  productions. 

10  A      This  was  the  group  that  resulted  from  ~ 

1 1  which  set  up  procedures  for  producing  documents  to 

12  the,  at  that  time,  the  Justice  Department  which  would 

13  have  been  Mr.  Mackay  and  his  group? 

14  Q      Yes. 

15  A      Generally,  that  occurred  because  I  believe 

16  someone  from  the  FBI  headquarters  called  the  RTC,  and 

17  again,  I  don't  recall  exactly  whether  that  call  went 

18  to  Mr.  Roelle's  office  or  whether  it  came  into  my 

19  office.   I  became  aware  of  it  from  Mr.  Donohue  on  my 

20  staff  who  handles  liaison  with  the  FBI.   Essentially, 

21  the  FBI  in  Washington  had  learned  that  their  local 

22  office  or  the  office  in  Little  Rock  felt  that 
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1  document  production  coming  from  the  RTC  wasn't  as 

2  prompt  as  they  would  have  liked. 

3  And  so  I  assigned  Mr.  Donohue  to  go  to 

4  Kansas  City  and  get  together  the  appropriate  people 

5  and  see  if  they  couldn't  work  it  out,  some  sort  of  a 

6  process  whereby  everybody  would  feel  comfortable 

7  about  what  we  were  doing.    We'd  get  done  what  we 

8  needed  to  get  done.   The  FBI  would  get  their 

9  documents  as  soon  as  possible. 

10  And  there  was  a  meeting  ~  there  were  a 

1 1  couple  of  meetings  out  there,  including  the  local  FBI 

12  people.   Mr.  Mackay,  I  believe,  was  there. 

13  Mr.  Donohue,  Ms.  Yanda.   Phil  Adams  at  that  time,  I 

14  believe,  had  replaced  Karen  Carmichael  and  others 

15  from  the  RTC  office,  and  a  procedure  was  put  in  place 

16  to  expedite  the  production  of  documents  to  the  FBI. 

17  Q      This  wasn't  the  usual  course  of  dealing 

18  with  document  requests  related  to  referrals,  was  it? 

19  A      Again,  we  have  had  problems  with  producing 

20  documents  to  the  Justice  Department,  and  we  would 

21  always  try  to  deal  with  them  in  a  similar  manner,  try 

22  to  get  the  parties  together  and  work  out  some  way  to 

72 

1  meet  everybody's  needs. 

2  Generally,  when  we  have  parallel 

3  proceedings  going  on,  there's  generally  conflicts 

4  about  criminal  versus  civil  demands  for  the 

5  documents.   So  there  have  been  a  number  of  situations 

6  where  special  procedures  had  to  have  been  put  in 

7  place  dealing  with  documents. 

8  Q      It  would  seem  to  me  that  special  procedures 

9  had  to  be  put  into  place  with  regard  to  the  Madison 

10  referrals  on  a  number  of  different  levels.   Is  that  a 

1 1  fair  statement? 

12  A      It's  a  fair  statement,  but  the  special 

13  procedures  again,  are  needed  as  well  in  any  big  case 

14  where  there's  a  fremendous  demand  for  documents 

15  coming  from  various  parties  all  at  the  same  time. 

i     16  Q      Did  you  have  any  discussions  with  G.  Allen 

17  Carver  regarding  production  of  documents  from  the  RTC 

18  Kansas  City  office  to  the  FBI? 

19  A      I  don't  recall  any  discussions  with  Allen 

20  Carver  on  the  specific  topic.   I  may  have  because 

21  Mr.  Carver  is  the  person  who  I  would  talk  to,  if  I 

22  needed  to,  in  the  fraud  section,  but  I  don't  recall 
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1  anything  specifically  related  to  Madison,  no. 

2  Q      Were  some  of  the  document  production 

3  issues,  which  prompted  this  Mackay  group,  problems 

4  with  the  PLS  section  productions? 

5  A      Again,  the  legal  criminal  coordinator  would 

6  be  reviewing  some  of  the  documents  prior  to  their 

7  being  distributed  ~  delivered  to  the  FBI.    It  was  my 

8  understanding  that  that  review  by  the  legal  division 

9  out  there  was  slowing  down  the  process.   That's  not 

10  unusual.   I  mean,  that  occurs  in  many  of  these 

1 1  cases.  That  problem,  I  think,  was  also  exacerbated 

12  out  there  because  some  of  the  documents  were  in 

13  Overland  Park,  and  the  others  were  in  downtown  Kansas 

14  City,  and  the  lawyers  were  in  Overland  Park,  and  the 

15  investigators  were  in  Kansas  City. 

16  Q      Were  you  familiar  with  any  situations  where 

17  Ms.  Lewis  provided  any  RTC  documents  to  Congressman 

18  Leach? 

19  A      Yes. 

20  Q      And  how  did  you  learn  of  that? 

21  A      Well,  I  believe  I  learned  of  that  at  about 

22  the  time  when  Congressman  Leach  made  an  announcement 
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1  on  the  House  floor. 

2  Q      Did  you  contemplate  administrative  actions 

3  against  providing  Congressman  Leach  with  any  such 

4  documents? 

5  A      We  had  some  discussions  about  that. 

6  Q      And  who  was  involved  in  those  discussions? 

7  A      I  recall  discussions  with  the  general 

8  counsel  and  probably  Mark  Gavrellian  and  probably  Tom 

9  Hindes  about  the  fact  that  that  would  clearly  seem  to 

10  be  an  unauthorized  disclosure  of  information.   We 

1 1  went  on  to  discuss  also  the  idea  of  the  whistle 

12  blower  protection  that  Congressman  Leach  referred  to 

13  and  whether  or  not  that  protection  would  extend  in  a 

14  situation  like  that. 

15  Q      Did  there  come  a  time  in  1994  when 

16  Ms.  Lewis,  Mr.  lorio  and  Mr.  Ausen  were  placed  on 

17  administrative  leave? 

18  A      Yes. 

19  Q      And  when  was  that? 

20  A      It  was  in  August  ~  I  believe  it  occurred 

21  on  August  15th.    I'm  not  certain  of  that,  but  I 

22  believe  that's  the  date. 
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1  Q      How  did  you  learn  of  the  administrative 

2  leave? 

3  A      I  learned  through  a  phone  call  from  Doris 

4  Garrett  in  my  office.   I  was  on  vacation  at  the  time, 

5  and  Doris  called  me,  probably  Monday,  and  said,  guess 

6  what,  these  people  in  Kansas  City  were  put  on 

7  administrative  leave. 

8  Q      So  you  were  not  involved? 

9  A      I  was  not  involved. 

10  Q      Who  in  the  Washington  RTC,  to  the  best  of 

1 1  your  knowledge,  ordered  the  administrative  leave? 

12  A      I  don't  know  who  ordered  it.   I  know  that 

13  Tom  Hindes  signed  the  letter  that  was  given  to  those 

14  people,  but  I  really  don't  know  who  ordered  it. 

15  Q      Did  you  speak  to  Mr.  Hindes  about  this 

16  issue? 

17  A      I've  spoken  to  him  just  briefly  about  it, 

18  not  in  any  depth. 

19  Q      Did  you  get  the  impression  from  talking  to 

20  Mr.  Hindes  he  was  not  the  one  making  the  decision  to 

21  place  these  people  on  adminisfrative  leave? 

22 A      My  impression  is  that  he  did  not  make  the 


1  decision. 

2  Q      Why  did  you  have  that  impression? 

3  A      Well,  for  a  couple  of  reasons.  Normally, 

4  the  way  ~  I  think  the  way  the  adminisfrative 

5  procedures  at  least  in  the  agency,  the  official  who 

6  actually  delivers  the  message  is  normally  not  the 

7  decisionmaker,  and  my  impression  just  in  the  way 

8  Mr.  Hindes  explained  what  he  had  done  was  that  he 

9  really  did  not  make  the  decision. 

10  Q      And  what  was  the  substance  of  the 

1 1  allegations  that  had  been  made  against  Mr.  lorio, 

12  Mr.  Ausen  and  Ms.  Lewis? 

13  A      I  don't  know. 

14  Q      You  don't  know  now,  or  you  didn't  know 

15  then? 

16  A      I  didn't  know  then.    I  still  do  not  know. 

17  Q      I  believe  we  spoke  earlier  about  your 

18  belief  in  the  job  they  were  doing  with  regard  to 

19  Madison,  and  you  did  believe  that  they  had  done  a 

20  good  job  in  the  Madison  case? 

21  A      I  believe  that  they  did  a  good  job  in 

22  developing  the  referrals.  And  up  until  the  point 
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1  when  Jean  Lewis  turned  the  documents  over  to 

2  Congressman  Leach,  I  feh  that  they  were  doing  their 

3  job. 

4  Q      Do  you  know  what  role,  if  any,  Julie  Yanda 

5  played  in  the  leave  issue? 

6  A      I  don't  know. 

7  Q      Do  you  know  of  anyone  else  in  the  Kansas 

8  City  PLS  section  who  played  a  role  in  the 

9  administrative  leave  issue? 

10  A      No,  I'm  not  aware  of  anyone  playing  any 

1 1  role  in  that. 

12  Q      Could  you  tell  us  who  Andy  Tomback  is? 

13  A      Andy  Tomback  is  the  deputy  general  counsel 

14  for  litigation. 

15  Q      Are  you  aware  of  the  fact  that  Mr.  Tomback 

16  offered  to  the  RTC  IG  offered  to  search  the  offices 

1 7  of  these  three  people  while  they  were  on 

18  administrative  leave? 

19  A      I  was  not  aware  of  that. 

20  Q      Are  you  aware  of  any  contacts  between  the 

21  RTC  and  the  White  House  related  to  any  of  the 

22  referrals? 
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1  A      Was  I  aware  at  the  time? 

2  Q      Were  you  aware  at  the  time? 

3  A      No. 

4  Q      Have  you  since  become  aware  of  any 

5  contacts? 

6  AT  believe  that  there  was  a  contact  from 

7  Mr.  Katsanos  to  a  press  person  at  the  White  House 

8  that  I  read  about  in  the  paper  or  heard  from  some  of 

9  the  proceedings  in  the  hearings,  but  that's  the  only 

10  thing  I'm  aware  of. 

11  Q      My  last  question  before  Mr.  Kravitz  gets  an 

12  opportunity  to  speak  is  during  the  1993  or  1994  ~ 

13  during  any  time  in  1993  or  1994,  did  you  have  any 

14  communications  with  Webster  Hubbell  about  any  topics? 

15  A      No. 

16  MR.  BRENNER:    Thank  you.    1  apologize.  I 

17  was  reminded  of  a  couple  more  questions  I  had  to 

18  ask. 

19  BY  MR.  BRENNER: 

20  Q      Did  you  have  any  contacts  with  CEO  Altman 

21  about  briefing  him  on  the  Madison  criminal  referrals? 

22  A      No  contacts  with  CEO  Altman. 


2427 

79 

1  Q      Did  you  have  any  contacts  with  anyone  from 

2  CEO  Ahman's  office  about  briefing  him? 

3  A      About  Madison? 

4  Q      About  Madison. 

5  A      No. 

6  Q      I  want  to  show  you  a  document  Bates 

7  numbered  RI  0104.    It's  a  highly  confidential 

8  document,  and  it's  an  E-mail  to  Richard  lorio  from 

9  you,  Friday,  January  14,  1994.    1  was  hoping  you 

10  could  read  that  into  the  record. 

1 1  A      "I'm  sending  this  E-mail  to  save  on  the 

12  phone  bill  in  preparation  for  a  briefing  of  CEO 

13  Altman  on  the  Madison  criminal  referrals.   Could  you 

14  produce  or  have  you  on  hand  a  brief  summary  of  each 

15  referral  in  plain  English  that  tells  the  story  in  a 

16  way  that  anyone  could  quickly  grasp  the  substance  of 

17  the  matter.   Sound  bytes,  if  you  will." 

18  Q      Do  you  recall  what  prompted  you  to  write 

19  this  E-mail? 

20  A      Yes,  I  do.    My  recollection  is  that  I 

21  received  a  call  or  in  a  discussion  with  Mr.  Katsanos, 

22  again,  who  is  our  communications  officer,  that  he 
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1  said  something  like  you  know,  somebody  is  probably 

2  going  to  have  to  brief  Altman  on  this  matter  at  some 

3  point  in  time.   He  said  I  don't  know  who's  going  to 

4  do  that,  but  you  might  think  about  it. 

5  So  as  a  result  of  that,  having  reviewed 

6  those  referrals  myself,  and  they  were  very  difficult 

7  for  someone  ~  a  layperson  particularly,  just  to  pick 

8  up  and  read  and  understand,  I  felt  if  I  was  going  to 

9  have  to  brief  somebody  at  some  point,  it  would  be 

10  nice  to  have  some  summaries.   And  as  a  resuh  of 

1 1  that,  that  was  the  call  I  got  from  Katsanos.   I  asked 

12  Mr.  lorio  for  some  summaries  and  I  later  had  some 

13  summaries  prepared  by  someone  on  my  staff  but  I  was 

14  never  asked  to  brief  anyone. 

15  MR.  BRENNER:    Can  we  go  off  the  record  for 

16  one  second,  please. 

17  (Discussion  off  the  record.) 

18  MR.  BRENNER:    That's  all  I  have  for  now. 

19  MR.  KRAVITZ:    Why  don't  we  go  off  the 

20  record. 

21  (Discussion  off  the  record.) 

22  (Whereupon,  at  11:55  a.m.,  the  deposition 


2428 

81 

1  was  recessed,  to  be  reconvened  at  1:30  p.m.  this  same 

2  day.) 
3 

4 

5 

6 

7 
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10 
11 
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1  AFTERNOON  SESSION  (2:03  p.m.) 

2  Whereupon, 

3  JAMES  R.  DUDINE 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION 

7  BY  MR.  KRAVITZ: 

8  Q      Mr.  Dudine,  are  you  familiar  with  a  process 

9  by  which  the  RTC  field  offices  consider  which  failed 

10  savings  and  loan  institutions  they're  going  to  focus 

1 1  their  investigative  resources  on? 

12  A      Well,  I  think  that's  kind  of  a  complicated 

13  question.   Over  the  period  of  the  RTC,  many 

14  institutions  had  already  closed  and  essentially  had 

1 5  received  some  sort  of  a  preliminary  investigation 

16  before  the  RTC  even  came  into  existence,  so  there's  a 

17  number  of  institutions.   Many  of  those  in  Arkansas 

18  fall  into  that  category.  They  were  already  taken 

19  over  and  sort  of  sitting  there  when  RTC  started  up. 

20  We  developed  a  process  later  on,  mainly 

21  focused  on  new  takeovers,  and  essentially  that  was  to 

22  try  to  allocate  as  many  resources  as  we  could  at  the 
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time  of  the  takeover  and  to  do  a  broad  investigation 
from  some  point  as  close  to  the  takeover  date  as  we 
possibly  could. 

Q      When  was  it  that  this  approach  you've  just 
been  describing  was  put  into  place  by  the  RTC? 

A      I  think  it  was  probably  sometime  in  mid-'90 
or  late  1 990  by  the  time  everybody  was  staffed  up  and 
we  began  to  get  to  a  critical  mass  of  people  where 
you  could  begin  to  deal  with  takeovers  in  that  kind 
of  a  fashion. 

Q      Is  it  fair  to  say  at  that  time,  mid-  to 
late  1990,  the  people  at  the  RTC  recognized  that  they 
simply  did  not  have  sufficient  resources  to  conduct 
thorough  investigations  of  all  of  the  institutions 
that  had  failed  both  in  the  past  and  in  the  recent 
past? 

A      Oh,  sure.   I  think  we  recognized  that  from 
the  beginning. 

Q      And  that  priorities  needed  to  be  set  in 
terms  of  where  to  put  those  limited  resources  and 
what  types  of  cases? 

A      That's  correct. 


Q      What  were  the  factors  ~  strike  that. 
Was  this  a  formal  policy  that  you've  just 
been  describing,  or  was  it  more  kind  of  an  informal 
approach  to  be  followed  in  each  field  office  in 
determining  which  institutions  to  focus  investigative 
resources  on? 

A      I  would  call  it  more  an  informal  management 
process.   We  had  a  national  view  of  the  institutions 
where  certain  very  large,  very  complicated  high 
visibility  institutions  were  clearly  high  profile 
from  a  national  perspective.  And  each  office 
employed  some  kind  of  a  similar  process  to  deal  with 
the  other  institutions  under  their  confrol. 

Q      What  were  the  factors  that  were  to  be 
applied  by  field  offices  in  determining  which  failed 
institutions  within  their  regions  should  receive 
priority  in  terms  of  investigative  resources? 

MR.  BRENNER:   Neil,  I  just  wanted  to 
clarify.   Are  you  talking  about  how  they  prioritize 
once  they  make  the  determination  they're  going  to 
make  a  thorough  investigation  of  such  a  group,  or  is 
this  the  point  where  they  determine  whether  or  not 
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1  they're  going  to  make  a  thorough  investigation? 

2  MR.  KRAVITZ:    Let  me  rephrase  the  question 

3  to  try  to  make  it  even  more  clear. 

4  BY  MR.  KRAVITZ: 

5  Q      What  I'm  trying  to  get  at,  as  of  mid-  to 

6  late  1 990,  when  this  new  approach  was  put  into  place 

7  by  the  RTC,  what  factors  were  the  RTC  field  offices 

8  told  to  consider  in  determining  which  failed 

9  institutions  to  investigate? 

10  A      We  wanted  to  investigate  all  institutions. 

1 1  Q      But  you  couldn't  because  you  didn't  have 

12  enough  resources? 

13  A      That's  right.   At  some  point  ~  maybe  it 

14  was  late  '90,  maybe  it  was  somewhere  around  there  ~ 

1 5  we  did  have  enough  resources  to  approach  prospective 

16  takeovers  in  that  manner,  so  that  every  institution 

17  that  was  going  to  be  taken  over  in  late  1990,  1991 

1 8  would  receive  a  broad,  thorough  investigation 

19  covering  not  only  potential  for  PLS  claims,  but  also 

20  we  tried  to  take  a  look  at  our  civil  fraud,  borrower 

21  fraud  and  take  a  look  at  the  criminal  potential  all 

22  at  the  same  time. 


1  Q      And  the  approach,  then,  was,  as  of  late 

2  1990,  those  institutions  to  be  taken  over  in  the  next 

3  year  would  have  a  higher  investigative  priority  than 

4  institutions  that  had  been  taken  over  previously? 

5  A      That's  fair. 

6  Q      And  the  reason  for  that  approach  was  what? 

7  A      Well,  again,  given  limited  resources  and 

8  the  fact  that  many  of  the  institutions  that  had 

9  already  been  taken  over  were  already  ~  the 

10  professional  liability  claims  were  generally  already 

1 1  identified  and  were  being  pursued  by  an  outside  law 

12  firm. 

13  Q      Or  had  been  investigated  and  closed? 

14  A      And  closeouts  had  been  recommended,  that's 

1 5  correct. 

16  Q      As  in  the  Madison  case? 

17  A      That's  right. 

18  Q      I'm  sorry.    I  didn't  mean  to  interrupt. 

19  A      Now,  those  institutions  ~  the  borrower 

20  fraud  potential,  borrower  fraud  claims  and  additional 

21  criminal  referrals  in  many  of  those  institutions, 

22  those  two  aspects  weren't  looked  at  at  all  in  some 
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1  areas  by  the  group  of  people  that  did  the  initial 

2  investigation.   That  group  of  people  were  people  that 

3  were  pulled  together  during  the  S&L  management 

4  program  before  the  RTC  existed. 

5  So  they  got  a  very  cursory  review  to  focus 

6  mainly  on  just  potential  PLS  claims.   Most  of  the 

7  offices  created  a  process,  then,  to  go  back  when 

8  their  resources  became  available  to  take  sort  of  a 
relook  at  those  institutions  for  possible  criminal 
referrals  that  weren't  made  or  needed  to  be  made  or 
from  a  civil  fraud  aspect. 

Q      What  was  the  RTC's  approach  in  this  regard 
in  terms  of  prioritizing  its  investigative  resources 
as  of  late  1991,  after  this  approach  had  been  in 
effect  for  approximately  a  year  or  more? 

A      Well,  I  think  the  process  was  pretty  much 
the  same  from  an  overall  standpoint,  but  it  was  ~ 
those  decisions  on  prioritizing  those  matters  were 
really  left  to  the  people  in  the  field  offices  as  to 
how  they  were  going  to  allocate  their  resources. 

But  I  think  again,  we're  an  agency  that  was 

established  to  recover  money,  recover  fiinds  for  the 

88 
taxpayers,  and  we  would  try  to  use  wherever  possible 
the  potential  for  recovering  fiinds  as  the  primary 
factor  on  setting  priorities. 

Another  factor  would  be,  of  course,  statute 
of  limitations,  time  periods  and  things  like  that. 

Q      So  consistent  with  setting  priorities,  at 
least  in  part,  based  on  the  potential  for  recovering 
fiinds,  is  it  accurate  to  say  that  one  factor  in 
setting  priorities  would  be  the  size  of  loss 
resulting  from  the  failure  of  an  institution,  just 
one  factor? 

A      It  might  be,  although  it  doesn't  always 
hold  that  the  size  of  loss  will  yield  recovery 
potential  on  a  particular  claim,  and  there's  some 
examples  of  thrifts  that  had  sizable  losses  where  we 
didn't  feel  we  had  good  potential  for  claims. 

Q      Obviously,  if  there's  no  fraud  or  other 
cause  of  action,  the  size  of  the  loss  is  irrelevant. 

A      That's  right. 

Q      But  would  you  agree  if  all  other  things  are 
equal,  when  the  RTC  looks  at  two  institutions  that 
have  failed,  if  all  other  things  are  equal,  the 
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1  institution  that  fails  at  a  greater  loss  to  the 

2  taxpayer,  that's  a  factor  to  be  considered  in 

3  determining  which  of  those  two  institutions  the  RTC 

4  wants  to  focus  its  resources  on? 

5  A      Generally,  the  larger  the  institution,  the 

6  more  complex  ~  not  necessarily  the  amount  of  loss, 

7  because  many  times  we  didn't  really  know  at  the  early 

8  stage  what  the  losses  were  likely  to  be,  but 

9  certainly  the  size  of  the  institution  itself  created 

10  more  complexities  requiring  greater  resources. 

1 1  Q      And  similarly,  the  perceived  likelihood  of 

12  proving  fraud  would  be  a  factor  in  the  RTC's 

1 3  determination  as  to  which  institutions  to  focus  its 

14  limited  resources  on;  is  that  right? 

15  A      That's  difficult  to  say  because  we  really 

16  don't  know  ~  before  you  make  any  assessment  of  the 

1 7  likelihood  of  fraud  until  you  get  into  it. 

18  Q      Do  you  know  who  Clark  Walton  is? 

19  A      I  believe  I  do.   An  investigator  out  of  the 

20  Tulsa  office;  am  I  correct? 

21  Q      I  actually  don't  know. 

22 A      The  reason  I'm  hesitating  is  he  goes  by  a 
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1  different  fu-st  name.   I'm  trying  to  think. 

2  Q      Tim  tells  me  that  he  believes  that  Clark 

3  Walton  was  an  mvestigator  in  the  Tulsa  office  at 

4  least  as  of  late  1991.    Is  that  consistent  with  your 

5  memory? 

6  A      Consistent.   I  believe,  you  know,  he's 

7  generally  known  by  some  other  first  name. 

8  Q      You're  familiar  with  someone  who's  an 

9  investigator  in  the  Tulsa  office  in  1991  with  the 

10  last  name  Walton? 

1 1  A      Yes. 

12  Q      Did  you  know  that  Jean  Lewis,  at  least  back 

13  in  December  1991,  was  going  by  the  name  Jean  Brennan? 

14  A      I'm  aware  of  that,  yes. 

15  Q      I'm  going  to  show  you  a  two-page  document 

16  dated  December  11,  1991.    It's  a  memorandum  from  Jean 

17  Brennan  to  Clark  Walton.   The  subject  is  "referral 

18  schedule."  And  there's  actually  two  Bates  numbers  on 

19  it.   One  is  S/AT  0050  to  0051.   Then  there's  another 

20  number  on  here,  004594  and  004595. 

21  For  our  purposes,  why  don't  we  use  the  S/AT 

22  0050  number. 
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MR.  BRENNER:   There's  an  S  slash?  I'm  not 
familiar  with  that  Bates  stamp  numbering.   0050? 
MR.  KRAVITZ:    Right. 
MR.  BRENNER:    Thank  you. 
BY  MR.  KRAVITZ: 
Q      I'm  going  to  show  you  this  document.   Why 
don't  you  take  a  minute  to  look  through  it. 
A      Okay. 

Q      Have  you  ever  seen  that  document  before 
today? 

A      I  don't  recall  having  seen  it,  no. 
Q      Were  you  aware  that  in  December  11,  1991  ~ 
I'm  sorry,  in  December  of  1991,  that  criminal 
investigators  in  the  Tulsa  field  office  ~  actually, 
let  me  back  up. 

Back  in  December  1991,  did  the  Tulsa  field 
office  have  jurisdiction  over  failed  institutions  in 
Arkansas? 

A      There  became  a  point  in  time  when  Arkansas 
institutions  were  transferred  from,  I  believe,  the 
Minneapolis  office  to  the  Tulsa  office.   I  don't 
recall  exactly  when  that  time  period  was,  but  I 


assume  that's  consistent  with  those  dates. 

Q      You  agree  that  this  is  a  memorandum  in 
December  1991  discussing  the  schedule  for  revised 
priorities  of  Arkansas  investigations? 

A      Yes.   1  might  say  something  about  those 
priorities,  though,  in  terms  of  the  response  to  your 
earlier  questions.   I  was  responding  to  our  overall 
investigative  efforts.   This  prioritization,  I 
believe,  is  strictly  related  to  looking  for  criminal 
referral  potential.   It's  really  what  I  would 
consider  a  separate  prioritization  from  the  overall 
prioritizing  of  investigative  resources. 

In  the  Tulsa  office,  as  in  some  of  the 
other  offices,  there  were  specially  designated 
investigators  to  look  sfrictly  at  criminal  matters, 
and  they  pretty  much  worked  their  own  ~  had  their 
own  separate  priorities  for  investigation. 

Q      That's  actually  helpfiil  to  know.    Why  don't 
we  ~  let  me  back  up  a  little  bit,  then,  and  ask  you 
the  same  types  of  questions  that  I  asked  previously, 
but  focused  more  specifically  on  the  setting  of 
priorities  among  criminal  investigators  within  the 
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1  field  offices. 

2  As  of  December  1991  or  thereabouts  ~  and  I 

3  don't  mean  to  focus  you  on  just  one  month,  but  in 

4  that  approximate  time  period  ~  what  were  the  factors 

5  that  criminal  investigators  in  RTC  field  offices  were 

6  to  consider  in  prioritizing  their  limited  resources 

7  among  the  various  institutions  that  had  failed  in  any 

8  given  region? 

9  A      We  had  generally  broad  ~  provided 

10  generally  broad  guidance  to  the  field  offices  during 

1 1  that  time,  particularly  for  institutions  that  had 

12  failed  early  in  '89,  that  had  not  received  a  good 

13  review  for  potential  criminal  violations;  that  when 

14  resources  became  available,  the  field  offices  should 

1 5  consider  allocating  resources  to  those  older 

16  institutions  to  go  back  and  begin  looking  through  the 

17  files  for  potential  criminal  violations. 

18  Now,  that  kind  of  an  allocation  of 

19  resources  would  vary  considerably  among  the  offices, 

20  depending  on  how  many  new  institutions  under  their 

2 1  jurisdiction  were  expected  to  fail,  what  their 

22  current  case  load  looked  like.   Many  offices,  for 


1  instance,  California  and  possibly  Atlanta  and  Valley 

2  Forge  wouldn't  have  the  luxury  at  that  point  in  time 

3  to  allocate  resources  to  this  type  of  an  endeavor. 

4  But  in  Tulsa,  I  think  Tulsa  was  in  a  little 

5  bit  different  situation  than  that.   The  workload  in 

6  Tulsa  wasn't  nearly  as  demanding  as  a  lot  of  the 

7  other  offices,  and  they  weren't  expecting  a  lot  of 

8  new  institutions  to  fail  in  their  jurisdiction.   So  I 

9  believe  Tulsa  would  have  had  more  resources  available 

10  for  these  kinds  of  investigations  at  that  point  in 

1 1  time. 

12  Q      Isn't  it  fair  to  say  even  places  like 

13  Tulsa,  as  a  general  matter,  the  top  priority  for 

14  criminal  investigations  still  was  put  on  institutions 

15  that  either  had  failed  recently  or  were  expected  to 

16  fail  in  the  near  fiiture  as  opposed  to  institutions 

17  that  had  failed  before  the  RTC  came  into  existence  in 

18  mid-1989? 

19  A      Overall,  the  priority  for  the  office,  in 

20  allocating  its  resources,  the  priority  would  be  as 

21  you  suggested.   Again,  in  Tulsa  and  in  Kansas  City, 

22  they  had  a  little  bit  different  scheme  where  they  had 
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people  identified  as  specifically  responsible  for 
criminal  matters,  where  other  offices  used 
investigators  as  more  generalists. 

Q      We've  identified  the  timing  of  the  failure 
of  the  institution  as  one  factor,  a  major  factor  in 
the  determination  as  to  how  criminal  investigative 
resources  were  to  be  prioritized  back  in  the  time 
period  around  late  1 99 1 . 

What  other  factors  also  were  to  be 
considered  in  the  prioritization  of  limited  criminal 
investigative  resources? 

A      Again,  the  guidance  that  we  provided  from 
Washington  was  broad.   And  the  local  managers  had  a 
great  deal  of  latitude  under  that  broad  guidance  to 
allocate  resources  however  they  felt  appropriate.   So 
actually  in  terms  of  how  resources  were  allocated  in 
Tulsa  at  that  time  or  how  they  prioritized  those,  I 
don't  really  have  a  very  in-depth  understanding  of 
what  they  used  to  prioritize  those  particular 
institutions. 

Q      Is  it  your  testimony  that  there  were  no  ~ 
there  weren't  even  any  general  guidelines  in  addition 


1  to  the  timing  of  the  failure  of  the  institution 

2  provided  by  headquarters? 

3  A      The  general  guidance  was  that  if  resources 

4  became  available  to  go  back  and  look  at  older 

5  institutions,  that  that  should  be  done  at  some  point 

6  in  time. 

7  And  again,  if  we're  looking  at  a  criminal 

8  statute  of  limitations.   It  was  10  years.   So  there's 
a  good  deal  more  time  to  go  back  and  look  for 
additional  criminal  referrals  than  there  was  in 
meeting  our  investigative  demands  for  our  civil 
cases.  But  within  that  broad  guidance,  m.eet  your 
civil  needs  first,  but  if  resources  are  available, 
you  can  set  your  own  priorities. 

Q      Let  me  try  to  get  at  it  this  way.    I 
understand  that  the  field  offices  were  given  large 
discretion  in  setting  their  own  priorities.   But 
let's  assume  that  on  December  1,  1991,  two 
institutions  in  state  X  failed  on  the  same  day.   And 
on  December  15th,  the  RTC  field  office  that  had 
jurisdiction  over  state  X  determined  that  it  had  the 
resources  available  to  conduct  criminal 
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1  investigations  in  one  ~  regarding  one  failed 

2  institution  in  state  X. 

3  What  factors  would  the  RTC  field  office 

4  look  at  in  determining  which  of  those  two  failed 

5  institutions  to  focus  its  resources  on? 

6  MR.  BRENNER:    Excuse  me  for  one  second. 

7  Are  you  asking  him  what  the  field  office  would 

8  consider  when  he  said  he's  not  familiar,  especially 

9  with  the  Tulsa  field  offices's  particular 

10  priorities? 

1 1  MR.  KRAVITZ:    That's  a  fair  point.   Let 

12  me  ~  that's  a  fair  point.   Let  me  ask  it  this  way. 

13  BY  MR.  KRAVITZ: 

14  Q      Under  that  fact  situation,  is  there  any 

15  guidance  that  came  from  the  RTC  to  any  field  office 

16  as  to  how  to  make  a  determination  as  to  which  of 

1 7  those  two  failed  institutions  to  investigate 

1 8  criminally? 

19  A      That's  a  hypothetical  that's  really 

20  difficult  to  address.   I  believe  at  that  point  in 

2 1  time  and  again,  we  tried  to  standardize  procedures 

22  and  management  approaches  over  time,  so  that 
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1  Washington  eventually  had  a  little  bit  more  influence 

2  over  how  the  field  offices  operated. 

3  But  at  that  point,  the  field  offices  made 

4  those  decisions,  and  the  broad  guidance  was  to  take 

5  care  of  your  civil  cases  first,  and  within  that 

6  guidance  was  embedded  the  idea  that  the  local 

7  investigative  manager  would  work  together  with  the 

8  legal  managers  to  come  up  with  some  sort  of  a 

9  consensus  plan  so  that  everybody  felt  that  the 

10  resources  were  allocated  appropriately  in  that 

1 1  office. 

12  We  also  had  available  to  us  the  ability  to 

13  contract  outside  resources  as  needed,  although  the 

14  Kansas  City  office  did  less  of  that  than  any  of  the 

1 5  other  offices. 

16  Q      Let  me  show  you  again  the  same  two-page 

17  document,  S/AT  0050  and  51.   Can  you  tell  from 

1 8  reading  this  document  ~  and  again,  take  as  much  time 

19  as  you  need  to  read  it.   Can  you  tell  from  reading 

20  this  document  what  considerations  Jean  Lewis  appeared 

2 1  to  have  taken  into  account  in  December  1 99 1  in 

22  setting  the  Tulsa  office's  priorities  for  criminal 
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investigations  regarding  failed  Arkansas 
institutions? 

MR.  BRENNER:   Neil,  have  we  established 
that  Jean  Lewis,  who  was  then  Jean  Brennan,  was  in  a 
position  of  authority  to  determine  the  priorities  for 
the  Tulsa  office? 

MR.  KRAVITZ:    The  document  certainly  seems 
to  indicate  that.   It's  a  memorandum  from  her.   She 
says  I  have  rescheduled  ~  for  example,  "I  have 
rescheduled  the  ftirther  investigation."   She  says  "I 
have  attempted  to  schedule  the  investigations,"  and 
she  says  "the  following  schedule  will  reflect  the 
revised  priorities  for  the  Arkansas  investigations 
for  which  I  am  currently  responsible." 

MR.  BRENNER:   These  may  not  be  for  the 
entire  Tulsa  office.   They  may  just  be  the  ones  that 
she's  currently  working  on  or  that  she  was  currently 
working  on. 

MR.  KRAVITZ:    I  don't  know,  but  that's 
certainly  possible. 

THE  WITNESS:   These  appear  to  be  all 

Arkansas  institutions,  and  it  may  be  that  Jean  was 

100 
assigned  to  Arkansas,  and  this  could  very  well  be  her 
priorities. 

BY  MR.  KRAVITZ: 

Q      Can  you  tell  from  the  text  of  the 
memorandum  what  considerations  or  what  factors 
Ms.  Lewis  appears  to  have  taken  into  account  in 
setting  priorities  among  the  Arkansas  institutions? 

A      She  appears  to  be  responding  to  requests 
from  the  FBI  that  a  couple  of  institutions  be  looked 
at.   And  I  guess  the  other  thing  she  seemed  to  be 
scheduling  investigations  that  are  close  together, 
may  be  located  in  a  particular  geographic  area. 

Q      Anything  else? 

A      She  mentions  that  there  might  be  common 
players  in  various  institutions. 

Q      On  page  2  of  this  memo,  Ms.  Lewis  states 
"other  than  that,  I  have  prioritized  based  on  joint 
investigative  efforts  with  the  FBI  and  information 
offered  by  the  civil  investigators  as  to  how  'dirty' 
their  specific  institutions  appear  to  be." 

Do  you  have  a  sense  of  what  Ms.  Lewis  meant 
or  would  have  meant  when  she  referred  to  how  dirty 
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1  any  of  these  specific  institutions  appear  to  be? 

2  A      Well,  I  mean,  based  on  my  knowledge  of  that 

3  kind  of  terminology  that's  bantered  about  among  the 

4  investigators,  probably  a  civil  investigator,  meaning 

5  in  that  particular  office,  someone  who  worked  on  a 

6  PLS  claim  during  the  context  of  that  investigation 

7  may  have  learned  of  potential  fraud  situations, 

8  borrowers  who  may  have  been  defrauding  the 

9  institution,  that  kind  of  thing,  and  would  have 

10  passed  it  on. 

11  Q      As  you  interpret  Ms.  Lewis's  memo,  it 

12  appears  that  one  of  the  factors  that  Ms.  Lewis  relied 

13  on  in  setting  the  priority  list  was  the  extent  to 

14  which  there  was  already  ~  there  was  fraud  already 

15  indicated  from  other  evidence  in  the  failure  of  any 

16  given  institution. 

17  A      She  says  ~  that  would  have  been  —  that 

1 8  appears  to  be  one  factor.   It  appears  to  be  one 

19  factor. 

20  Q      I  was  hoping  maybe  you  could  help  interpret 

21  this  list  on  the  first  page  of  this  document.   Do  you 

22  have  any  idea  what  these  dates  mean? 


1  A      I  don't.    I  mean,  I  could  only  speculate. 

2  Q      Does  it  appear  that  those  dates  would  be 

3  time  periods  in  which  criminal  investigations  were 

4  tentatively  scheduled  to  occur? 

5  A      That's  certainly  one  explanation. 

6  Q      Can  you  think  of  any  other  possible 

7  explanation? 

8  A      I  can't  think  of  anything  else  at  this 

9  point.    I  was  puzzled  by  setting  an  ending  period 

10  when  you  were  conducting  an  investigation  because 

1 1  that's  usually  difficult  to  do. 

12  Q      In  other  words,  you  would  have  expected 

13  there  just  to  be  a  starting  date,  and  it  would  be 

14  open  until  finished? 

15  A      Yes. 

16  Q      Despite  your  puzzlement  over  that,  does  it 

17  still  seem  most  likely  what  this  memorandum  does  is 

18  set  time  periods  or  at  least  tentative  time  periods 

19  which  each  one  of  the  named  banks  or  failed 

20  institutions  would  be  investigated  for  possible 

21  criminal  violations? 

22  A      Again,  not  having  any  ~  no  particular 


102 


2439 

103 
knowledge  of  this,  that  certainly  is  one  thing  that 
comes  to  mind. 

Q      As  of  the  end  of  1991,  do  you  know  --  let 
me  phrase  it  this  way. 

Do  you  have  any  knowledge  now  as  to  whether 
there  was  a  scheduled  criminal  review  of  the  Madison 
failure  as  of  late  1991,  early  1992? 

A      I  know  that  there  was  a  schedule,  a  general 
schedule  that  was  in  place  at  some  point  in  1992,  and 
I've  been  told  and  understand  that  Madison  was  fairly 
far  down  on  that  particular  list,  and  in  response  to 
a  news  article  that  came  out  in  The  New  York  Times, 
the  decision  was  made  to  allocate  some  resources  to 
Madison  and  ultimately  move  it  up  on  the  list. 

Q      What's  your  understanding  as  to  why  Madison 
was  relatively  low  on  the  list  before  the  news 
article  came  out  in  The  New  York  Times? 

A      1  really  don't  ~  1  don't  really  have  any 
understanding  of  that.    I  don't  know  how  those 
institutions  were  listed  or  prioritized,  and  this  is 
the  first  time  I've  seen  this  memo. 

Q      Well,  knowing  what  you  know  about  Madison 

104 
Guaranty  and  its  failure,  and  knowing  what  you  know 
about  the  general  approach  to  the  prioritization  of 
criminal  investigative  resources,  can  you  give  us  any 
insight  at  least  as  to  why  Madison  started  out  near 
the  bottom  of  the  list? 

MR.  BRENNER:    1  believe  he  already  answered 
that  question  by  saying  he  doesn't  know. 

MR.  KRAVITZ:    He  says  he  doesn't  have  any 
direct  knowledge,  but  this  isn't  a  criminal  case. 
This  is  an  experienced  witness.   He  can  tell  us,  if 
he  can  help  us  analyze  it. 

THE  WITNESS:   There  could  be  a  number  of 
reasons.   Based  on  this  particular  memo  ~  and  1 
don't  know  whether  the  institutions  around  Little 
Rock  could  have  been  grouped  ~  perhaps  in  response 
to  some  of  the  FBI  cases  that  they  were  actively 
working  on  at  that  point  in  time,  they  were  not 
actively  working  on  Madison,  the  others  who  the  FBI 
asked  for  assistance  on  were  apparently  listed  ahead 
of  it. 

BY  MR.  KRAVITZ: 
Q      You  testified  that  the  Madison  moved  up  on 
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1  the  priority  list  after  a  news  article  appeared  in 

2  The  New  York  Times;  is  that  correct? 

3  A      That's  correct,  that's  my  understanding. 

4  Q      Is  that  the  Jeff  Gerth  article  on  March  8, 

5  1992? 

6  A      It's  the  Jeff  Gerth  article.   I'm  not 

7  certain  of  the  date. 

8  Q      What  is  your  understanding  as  to  who  made 

9  the  decision  first  to  allocate  additional  resources 

10  to  the  Madison  investigation  following  the 

1 1  publication  of  the  Gerth  article  and  second,  as  to 

12  who  made  the  decision  to  move  Madison  up  on  the  list? 

13  A      Well,  I  know  that  when  the  article  came 

14  out,  various  people  in  Washington  asked  for 

15  information  about  that  particular  institution  and 

16  what  our  investigators  may  have  known  about  some  of 

17  the  transactions  that  appeared  in  that  story. 

18  Q      Who  asked  for  information? 

19  A      I'm  not  certain  who  did,  but  I  know  that 

20  various  calls  were  made  to  the  regional  office  at 

21  that  time  in  Kansas  City  that  likely  had  come  from 

22  senior  management  in  Washington.  A  call  from  the 
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1  staffer  in  my  office  went  out  to  the  Kansas  City 

2  regional  office  at  that  point  in  time  asking  for  some 

3  additional  information. 

4  Q      Who  was  that? 

5  A      1  don't  remember  whether  or  not  ~  I  just 

6  don't  recall  whether  or  not  somebody  above  me  asked 

7  me  to  do  that  or  whether  or  not  we  just  read  the 

8  story  and  decided  that  we  ought  to  find  out  whether 

9  or  not  we  had  investigated  those  matters.   It's  not 

10  unusual  any  time  any  kind  of  information  like  that 

1 1  came  to  our  attention,  we  would  ask  that  some  —  at 

12  least  a  preliminary  investigation  be  done  about  those 

13  particular  matters. 

14  The  staffer  in  my  office  you  asked  about 

1 5  was  John  Walker,  I  believe,  who  originally  came  to  us 

16  from  Kansas  City  and  was  generally  acting  as  a 

17  liaison  with  the  Kansas  City  office  at  that  time. 

18  That  was  the  Kansas  City  regional  office.   During 

19  that  period  we  still  had  our  regional  structure,  and 

20  the  Tulsa  office  was  reporting  into  Kansas  City. 

2 1  Q      Now,  your  testimony  is  that  you  know  ~  I 

22  think  your  words  were  various  people  in  Washington 
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made  calls  to  request  information.   You  have  no 
memory  as  to  who  it  was? 

A      My  memory  serves  me  that  a  call  was  made  to 
the  Kansas  City  ~  I  guess  it  was  the  regional 
director  at  that  point  that  came  from  somebody 
somewhere  above  me  after  they  read  the  story. 

Q      How  many  people  in  the  RTC  were  above  you 
as  of  March  1992? 

A      Well,  March  of  '92  -- 

MR.  ENDLER:    It  depends  on  who  you  ask. 
MR.  KRAVITZ:    I'm  asking  him. 
THE  WITNESS:    It's  very  close  to  our  first 
major  reorganization.  Assuming  that  it  was  still  the 
regional  structure,  there  was  a  vice  president  above 
me  -- 

BY  MR.  KRAVITZ: 

Q      Who  was  that? 

A      ~  who  at  that  time  was  Art  Stow,  I  believe 
and  Bill  Roelle. 

Q      What  was  his  title?  Was  he  another  vice 
president? 

A      Vice  president,  senior  executive  vice 

108 
president  or  something  like  that.   Then  the 
organization  was  kind  of  split  between  operations  and 
outside  sales.   There  were  asset  sales  managers  who 
weren't  in  that  reporting  line,  but  someone  from  the 
outside  may  well  have  read  the  article  and  called  the 
regional  director. 

I  mean,  I  don't  know.   All  I  know  is  that 
people  from  Washington  called  out  there  and  asked  for 
information. 

Q      How  do  you  know  that? 

A      From  talking  to  the  investigators. 

Q      Talking  to  what  investigators? 

A      The  investigators  that  ~ 

Q      Let  me  ask  this  question.   Who  told  you 
that  someone  higher  up  than  you  in  RTC  Washington 
called  out  to  the  Kansas  City  regional  director 
seeking  information  following  publication  of  the 
Gerth  article  in  March  1992? 

A      I  don't  know  that  anybody  actually  told  me 
that.   I  learned  that  somehow  over  the  last  several 
years,  either  from  discussions  with  people  in  the 
field  who  would  have  responded  to  that  call  or  from 
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1  documents  that  I've  read. 

2  Q      What  type  of  information  was  requested? 

3  A      It  was,  as  I  understand,  just  an  open-ended 

4  what  do  we  know  about  this  situation,  these 

5  transactions. 

6  Q      What  was  done  by  the  people  in  Kansas  City 

7  after  that  request  was  made  from  some  of  the 

8  higher-ups  in  Washington? 

9  A      It  was  my  understanding  that  a  preliminary 

10  inquiry  was  made,  and  I  don't  know  exactly  whether 

1 1  that  was  somebody  who  called  Jean  Lewis  and  asked  if 

12  she  ~  since  that  institution  was  assigned  to  her  at 

13  that  time  ~  whether  she  knew  anything  about  these 

14  transactions. 

15  At  some  point  ~  I  don't  know  whether  that 

16  was  immediately  or  not  ~  I  believe  Ms.  Lewis  was 

1 7  asked  to  go  review  some  files,  gather  some 

18  information.    She  began  gathering  some  information, 

19  found  some  documentation  supporting  those 

20  transactions.  That  then  later  led  to  that  first 

21  criminal  referral. 

22 Q      Who  made  the  decision  to  —  strike  that. 
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1  At  some  point  Madison  actually  was  moved  up 

2  on  the  priority  list  and  resources  that  were 

3  initially  targeted  for  criminal  investigations  of 

4  other  institutions  were  applied  to  criminal 

5  investigation  of  the  Madison  case;  correct? 

6  A      I  think  that's  correct,  yes. 

7  Q      And  that  would  be  sometime  in  the  spring, 

8  summer  1992? 

9  A      Right. 

10  Q      Who  made  that  decision? 

1 1  A      My  assumption  is  that  decision  was  made  by 

12  probably  Richard  lorio,  but  possibly  by  someone  who 

13  reported  to  him.   At  that  time,  I  think,  it  was  still 

14  Lee  Ausen.   I'm  not  certain  if  that's  where  Lee  was, 

15  but  I  believe  that  was  him. 

16  Q      You  don't  know  who  made  the  decision  to 

1 7  leapfrog  Madison  above  other  institutions  on  the 

18  priority  list? 

19  A      Specifically,  no. 

20  Q      And  it's  your  assumption,  based  on  your 

2 1  knowledge  of  the  way  the  Kansas  City  field  office  and 

22  the  rest  of  the  RTC  works,  that  it  was  either  lorio 
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or  Ausen  who  made  that  decision? 

A      That's  my  understanding,  yes. 

Q      To  your  knowledge,  did  anyone  from  outside 
the  Kansas  City  field  office  have  any  input  into  the 
decision  to  advance  the  criminal  investigation  of 
Madison  following  the  Gerth  article? 

A      To  my  knowledge,  no. 

Q      To  your  knowledge,  this  was  a  decision  that 
was  made  exclusively  by  Kansas  City  field  office 
officials? 

A      To  my  knowledge,  yes. 

Q      What  information  came  back  to  the 
higher-ups,  the  senior  people  in  Washington  following 
their  request  for  information? 

A      I  recall  that  there  was  some  information 
that  came  back  almost  immediately  that  was  sort  of 
cursory  information  about  yes,  in  fact,  these  counts 
are  here,  and  some  general  information,  I  believe, 
and  this  is  --  my  recollection  is  vague  on  this, 
about  McDougal  and  his  plight  at  the  time  and  all  of 
that,  but  not  much  more  than  that  initially. 

Q      Are  you  aware  of  any  further  communications 
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from  people  in  the  Washington  office  of  RTC  to  people 
in  the  Kansas  City  field  office  on  the  subject  of 
Madison  between  this  initial  request  for  information 
that  went  out  following  the  Gerth  article  and  at  the 
end  of  the  summer  of  1 992  when  the  first  referral  was 
actually  made  to  the  Department  of  Justice? 

A      Can  I  ask  you  to  repeat  that. 

Q      You  have  testified  that  some  point  soon 
after  the  Gerth  article  appeared  ~  and  I  can  tell 
you  it's  in  the  record.   The  Gerth  article  was 
published  on  March  8,  1992.    You've  testified  that 
sometime  shortly  after  that  date,  one  or  more  people, 
high  officials  in  RTC  Washington  sent  a  request  or 
made  a  request  to  officials  in  the  Kansas  City  field 
office  for  information  about  the  Madison  failure. 

My  question  is,  are  you  aware  of  any 
additional  communications  going  from  the  Washington 
RTC  main  office  out  to  Kansas  City  on  the  subject  of 
Madison  between  that  initial  communication  and  the 
time  that  the  referral  was  made  around  Labor  Day 
1992? 

A      I  don't  recall  any.   Right  now  I'm  not 
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1  aware  of  any.   There  may  well  have  been 

2  communications.  The  communication  I  recall  seeing  at 

3  some  point  in  time  became  an  E-mail,  and  that  E-mail 

4  may  have  been  circulated  to  other  people.   I  just 

5  don't  recall  any  at  this  point. 

6  Q      Were  you  aware  of  any  discussions  or 

7  concerns  held  by  people  in  the  Washington  office  as 

8  to  whether  it  was  appropriate  to  be  putting  limited 

9  investigative  resources  on  a  case  that  potentially 

10  involved  a  presidential  candidate  during  a 

1 1  presidential  campaign? 

12  A      There  was  clearly  a  concern  about  the 

13  timing  of  that  criminal  referral,  but  in  terms  of 

14  actually  assigning  resources  to  develop  the  criminal 

15  referral,  I'm  not  aware  of  anyone  who  ~  I'm 

16  certainly  not  aware  of  any  concerns  that  were 

17  expressed  to  me  that  told  me  we  ought  or  ought  not  to 

1 8  be  putting  particular  resources  on  that  matter  at 

19  that  point  in  time. 

20  Q      Did  you  learn  of  anyone  who  seemed  to  think 

21  that  the  RTC  should  be  putting  limited  investigative 

22  resources  on  this  case,  at  least  in  part,  because  it 
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1  the  case  potentially  involved  someone  who  was  a 

2  leading  presidential  candidate? 

3  A      No  one  expressed  any  of  those  concerns  to 

4  me  during  that  period  of  time  that  I  can  recall. 

5  Q      Did  you  hear  any  conversations  anywhere 

6  withm  the  RTC  between  March  and  September  of  1992 

7  regarding  the  fact  that  Governor  Clinton  was 

8  potentially  involved  in  whatever  investigation  was 

9  going  on  regarding  the  Madison  case? 

10  A      I  don't  recall  that  there  was  a  lot  of 

1 1  attention  given  that  issue  in  Washington  prior  to  the 

12  referral,  the  date  of  the  referral. 

13  Q      I  don't  think  that  was  my  question.   My 

14  question  was,  between  March  and  September  of  1992, 

15  were  you  aware  of  any  discussions,  conversations 

16  anywhere  within  the  RTC  regarding  the  fact  that  one 

17  person  possibly  involved  in  the  Madison  investigation 

1 8  was  a  leading  candidate  for  the  presidency? 

19  A      I'm  aware  of  discussions  that  occurred 

20  after  the  criminal  referral  became  known,  after  the 

21  time  the  referral  was  made  or  right  about  the  time 

22  that  the  referral  was  being  distributed.   If  your 
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1  question  is  prior  to  that  time,  during  the 

2  investigation,  I  don't  recall  any. 

3  Q      Were  you  aware  at  the  time  that  these 

4  senior  officials  in  Washington  made  the  request  out 

5  to  Kansas  City  for  information  about  the  case  in 

6  March  1992,  or  is  that  something  that  you've  come  to 

7  know  later? 

8  A      I  viewed  that  as  a  normal  inquiry  that 

9  would  occur  any  time  any  type  of  high  profile 

10  information  appeared  in  a  major  newspaper  that 

1 1  related  to  one  of  the  institutions  that  we  had 

12  responsibility  for. 

13  Normally,  someone  would  be  asking  senior 

14  officials  in  the  RTC  about  that  particular  incident 

1 5  or  matter.  And  it  was  the  natural  thing  for  those  of 

16  us  in  the  agency  to  try  to  find  out  whatever  we  could 

17  what  we  knew  about  that  and  make  sure  that  senior 

18  officials  had  available  to  them  the  information  that 

19  we  had,  that  somewhere  in  the  organization  we  had,  so 

20  they  could  be  in  a  position  to  respond  to  whatever 

21  questions  they  might  get. 

22 To  me,  the  scenario  of  the  inquiries  going 
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1  out  to  the  field,  purely  that's  what  that  was  all 

2  about. 

3  Q      Did  you  know  about  that  inquiry  at  the 

4  time? 

5  A      I  knew  that  there  was  an  inquiry  made  from 

6  my  office  much  along  the  same  lines,  and  I'm  sure 

7  that  1  learned  very  shortly,  if  not  almost 

8  immediately,  that  there  were  also  —  there  was  also 
an  inquiry  of  that  type  coming  down  through  the 
regional  director.   I  mean,  it's  a  standard  thing 
that  occurred  quite  frequently  in  those  days.   Any 
time  something  like  that  came  up,  we'd  try  to  find 
information  and  bring  it  back  up  to  prepare  senior 
officials  for  whatever  kinds  of  questions  might 
come. 

(Recess.) 

BY  MR.  KRAVITZ: 
Q      Are  you  familiar  with  an  RTC  official  named 
Virginia  Lewis-Kingsley? 

A  My  understanding  is  she  was  the  director  of 
the  Tulsa  office.  I'm  not  personally  acquainted  with 
her. 
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1  Q      She  was  the  director  of  the  Tulsa  office  as 

2  of  when? 

3  A      I  believe  from  the  beginning  until  its  -- 

4  I'm  not  certain  of  that,  but  at  some  point  in  time. 

5  The  Tulsa  office  closed  in  '92.    She  was  there  for 

6  some  or  all  of  the  period  of  time  in  the  Tulsa 

7  office. 

8  Q      Do  you  know  whether  Virginia  Lewis-Kingsley 

9  had  any  involvement  in  the  decision  to  advance  the 

10  criminal  investigation  into  the  Madison  case  in  1992? 

11  A      I  don't  know. 

12  Q      Do  you  have  any  information  to  indicate 

13  that  political  motivations  played  any  role  in  the 

14  decision  to  advance  the  criminal  investigation  into 

15  the  Madison  case  in  1992? 

16  A      I  have  no  reason  to  believe  that  there  were 

17  any  political  motivations  involved  nor  have  I  read 

1 8  anything  or  learned  anything  since  then  that  would 

19  lead  me  to  believe  that  was  the  case. 

20  Q      You  received  a  copy  of  the  1992  referral  in 

21  the  Madison  case  on  the  day  that  it  went  to  the  U.S. 

22  Attorney's  office  and  the  FBI;  is  that  correct? 
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1  A      1  believe  that's  correct,  yes. 

2  Q      And  the  purpose  in  your  receiving  a  copy  of 

3  the  referral  at  that  time  v/as  what? 

4  A      We  knew  it  was  a  sensitive  referral.   The 

5  vice  president,  Jim  Thompson,  and  I  had  discussed  it, 

6  and  Mr.  Roelle  was  aware  of  it.    For  that  reason,  the 

7  copy  was  overnighted  directly  to  me  at  the  same  time, 

8  I  believe,  it  was  probably  overnighted  to  the  U.S. 

9  Attorney,  or  delivered.   I  don't  know  how  it  was 

10  delivered. 

1 1  Q      You  said  that  Mr.  Roelle  knew  about  the 

12  referral  before  the  referral  actually  was  submitted. 

13  A      That's  right. 

14  Q      How  do  you  know  Mr.  Roelle  knew  about  the 

15  referral  in  advance? 

16  A      We  had  a  discussion,  Mr.  Thompson  and  I. 

17  At  some  point  1  recall  discussing  it  with  Mr.  Roelle 

18  and  I  don't  remember  exactly  what  the  timing  was,  but 

19  it  was  very  close  to  the  time  when  the  referral  was 

20  completed  and  sent.   And  I  recall  that  his 

2 1  instructions  were  handle  it  in  the  normal  course  of 

22  business  the  same  way  you  would  any  other  referral. 
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1  And  that  was  done,  and  then  a  copy  was  delivered  to 

2  me,  and  I  passed  the  copy  on  to  Mr.  Roelle. 

3  Q      How  much  substantive  information  about  the 

4  referral  that  was  about  to  be  submitted  did  you  give 

5  to  Mr.  Roelle  before  the  time  that  the  referral  was 

6  actually  submitted? 

7  A      I  don't  recall  giving  him  a  lot  of 

8  substantive  information.   1  didn't  have  a  lot  of 

9  substantive  information  myself.   1  knew  some  of  the 

10  names  of  the  people  and  some  of  the  circumstances 

1 1  that  made  this  particular  referral  rather  sensitive. 

12  But  beyond  that  ~  and  1  would  have  passed  that  on  to 

1 3  Mr.  Roelle,  but  beyond  that,  I  wouldn't  have  known 

14  much  of  the  substance. 

15  Q      Did  you  tell  Mr.  Roelle  beyond  September  2, 

16  1992  that  Governor  Clinton,  that  his  name  was 

17  expected  to  be  in  the  referral? 

18  A      I  believe  I  did  or  Mr.  Thompson  did,  but  my 

19  recollection  is  very  vague  on  that. 

20  Q      Vague  on  which  one  of  you  told  him  or  on 

21  whether  Mr.  Roelle  was  told  by  someone? 

22 A      Mr.  Roelle  was  told  by  someone.   It  was 
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1  probably  me.   I  just  don't  recall  specifically. 

2  Q      What  other  names  did  Mr.  Roelle  know  as 

3  being  likely  to  be  included  in  the  referral  before 

4  the  referral  was  actually  made? 

5  A      The  McDougals  certainly.   I  don't  recall 

6  anybody  beyond  that. 

7  Q      Do  you  know  whether  Mr.  Roelle  told  anyone 

8  else  about  the  referral  before  the  referral  was  made? 

9  A      I  don't  know. 

10  Q      What  about  after  the  referral  was  received 

1 1  on  September  2,  1992?   You  testified  that  after  that, 

12  you  gave  Mr.  Roelle  a  copy  of  the  referral? 

13  A      That's  correct. 

14  Q      Was  it  on  that  day,  September  2? 

15  A      It  was  the  day  that  I  received  it,  and  I'm 

16  not  certain  exactly  when  that  was,  but  it  was  very 

17  close. 

1 8  Q      Whatever  the  day  was  that  you  received  the 

19  referral,  you  gave  it  to  Mr.  Roelle? 

20  A      That's  correct. 

21  Q      Did  you  ever  discuss  C0004  with  Mr.  Roelle 

22  again  between  that  day  and  the  presidential  election 
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1  on  November  3,  1992? 

2  A      I  don't  recall  any  ~  I  don't  recall  any 

3  discussions  with  him  during  that  period,  although  I 

4  may  have  had. 

5  Q      Do  you  know  whether  Mr.  Roelle  briefed 

6  anyone  else  in  the  RTC  hierarchy  about  the  referral 

7  following  his  receipt  of  it  in  early  September  1992? 

8  A      I  don't  have  any  personal  knowledge  that  he 

9  did. 

10  Q      Have  you  heard  that  he  did? 

11  A      I  assume  that  he  did,  and  1  believe  he  may 

12  have  testified  that  he  has  -  that  he  did,  but  I  have 

13  no  personal  knowledge. 

14  Q      You've  never  discussed  with  Mr.  Roelle 

15  whether  he  talked  to  anyone  else  about  the  referral? 

16  A      No. 

17  Q      And  just  so  the  record  is  clear,  you're 

18  referring  to  Mr.  Roelle' s  testimony  that  he  talked  to 

19  Mr.  Casey  about  it? 

20  A      That's  correct. 

21  Q      Did  you  have  any  conversations  with  Albert 

22  Casey  about  the  criminal  referral  in  the  Madison  case 


1  following  its  submission  on  September  2,  1992? 

2  A      No. 

3  Q      Was  there  anyone  other  than  Mr.  Roelle 

4  above  you  in  the  RTC  hierarchy  who  also  reached  out 

5  to  learn  about  the  RTC  referral  in  the  Madison  case 

6  after  its  submission  on  September  2,  to  your 

7  knowledge? 

8  MR.  BRENNER:    I'm  sorry,  could  you  read 

9  back  the  question. 

10  MR.  KRAVITZ:    Let  me  just  rephrase  it. 

11  BY  MR.  KRAVITZ: 

12  Q      You've  already  testified  about  how 

13  Mr.  Roelle  received  a  copy  of  the  criminal  referral 

14  from  you  on  the  day  you  received  it  in  early 

15  September  1992. 

16  Was  there  anyone  else  in  the  RTC  hierarchy 

17  at  your  level  or  higher  who  sought  information  about 

18  the  criminal  referral  after  its  submission  on 

19  September  2,  1992? 

20  MR.  BRENNER:    Well,  I  guess  my  question 

21  related  to  "sought."   This  was  sent  to  him.    I  don't 

22  know  that  we've  clearly  established  that  either 
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1  Mr.  Roelle  or  Mr.  Dudine  had  sought  the  information, 

2  but  rather,  had  received  it. 

3  BY  MR.  KRAVITZ: 

4  Q      That's  fine.   My  question  was,  did  anyone 

5  seek  it? 

6  A      I  don't  recall  anyone  who  sought  it. 

7  Q      Did  you  give  the  referral  to  anyone  other 

8  than  Mr.  Roelle? 

9  A      During  that  period  of  time,  no. 

10  Q      During  which  period? 

11  A      I  mean  the  period  immediately  after  that,  I 

12  did  not.    It  wasn't  until  all  these  investigations 

13  began  that  the  referral  was  included  with  the  '93 

14  referrals  and  got  into  various  places. 

15  Q      During  the  period,  September  2,  1992 

16  through  November  3,  1992,  Mr.  Roelle  is  the  only 

1 7  person  you  gave  a  copy  of  the  criminal  referral  to? 

18  A      That's  correct. 

19  Q      Is  there  anyone  else  at  RTC  Washington  you 

20  discussed  the  referral  or  the  issues  mentioned  in  the 

21  referral  with  other  than  Mr.  Roelle  during  that  time 

22  period? 
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1  A      To  the  best  of  my  recollection,  and 

2  although  I  may  have  discussed  it  with  others,  I 

3  recall  having  some  discussions  with  Peter  Knight,  who 

4  was  our  director  of  government  relations,  mainly  in 

5  the  context  of  the  referral  being  out  there  and  the 

6  election  coming  along  and  concerns  we  had  about 

7  something  becoming  public,  but  that's  about  all  that 

8  I  recall  during  that  period  of  time. 

9  Q      You  testified  previously  that  you  attended 

10  an  RTC  conference  in  January  1993  in  Washington, 

1 1  D.C.;  is  that  correct? 

12  A      1  was  there  for  a  brief  period  of  time.   1 

13  didn't  attend  the  entire  conference. 

14  Q      Was  this  the  national  criminal  coordinators 

15  conference  on  January  15,  1993  in  Washington,  D.C.? 

16  A      1  believe  that  was  it. 

17  Q      I'm  reading  off  of  this  document.   I'm 

1 8  showing  you  a  multiple  page  document  beginning  on 

19  Bates  number  CG  0028  going  through  CG  0034.   Take  a 

20  look  at  that  and  see  if  that  refreshes  your  memory  as 

21  to  the  name  of  the  conference  and  the  date. 

22  A      Yes,  that's  the  conference.  I  gave  some 
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1  introductory  remarks  on  the  first  morning.   I  don't 

2  recall  that  I  went  back,  but  I  know  I  was  there 

3  during  the  first  morning. 

4  Q      What  was  the  purpose  of  this  conference  as 

5  you  understood  it? 

6  A      Well,  the  purpose  had  ~  generally,  it  was 

7  considered  a  training  conference  and  a  conference  ~ 

8  this  may  have  been  the  first  time  where  we  had  a 

9  conference  that  included  both  legal  criminal 

10  coordinators  and  investigative  criminal 

1 1  coordinators.   We  brought  them  together,  and  one  of 

12  the  purposes  was  to  promote  cooperation  in  the  field 

13  offices. 

14  Q      Cooperation  between  legal  and  ~ 

15  A      Between  legal  and  investigations,  and 

16  again,  begin  to  standardize  some  of  our  procedures. 

17  Q      Was  there  a  perceived  need  to  increase  the 

18  cooperation  in  the  field  offices  between  the  legal 

19  division  employees  and  investigators? 

20  A      I  certainly  perceived  that  need.   I  suspect 

21  others  did  as  well. 

22 Q      What  was  the  basis  for  your  perception  that 


1  improved  cooperation  was  needed? 

2  A      My  recollection  is  that  we  had  some 

3  differences  ~  I  don't  want  to  call  them  differences 

4  of  opinion  ~  but  we  had  operating  procedures  in 

5  place  in  some  offices  where  investigations  was 

6  operating  sort  of  independently  of  the  legal 

7  division,  and  they  were  all  handling  their  respective 

8  areas  without  working  together  toward  a  common 

9  objective. 

10  For  example,  in  preparing  criminal 

1 1  referrals,  generally,  that  was  the  role  of  the 

12  investigator,  to  prepare  and  distribute  a  criminal 

13  referral.   However,  once  the  referral  was  received  by 

14  the  Justice  Department,  and  they  subpoenaed 

15  additional  records,  the  legal  division  would  step  in 

16  and  work  with  the  Justice  Department  with  the 

17  subpoena.   And  the  two  sides  really  never  got 

18  together,  and  it  caused  some  problems. 

19  I  viewed  it  as  mainly  a  turf  issue  and  felt 

20  that  we  needed  to  work  on  that  so  that  the  legal 

2 1  coordinator  and  the  investigator  work  together  prior 

22  to  sending  the  referral  over,  so  we  all  appeared  to 
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1  be  on  the  same  team  when  the  Justice  Department  came 

2  back  to  us  for  additional  information. 

3  Q      Was  the  entire  conference  on  January  14th 

4  and  15th,  1993  focused  on  improving  and  increasing 

5  the  level  of  cooperation  between  investigators  and 

6  legal  division  officials  at  the  various  field 

7  offices? 

8  A      No.   Again,  we  viewed  it  as  a  training 

9  conference.  1  think  a  good  deal  of  the  time  was 

10  spent  on  criminal  restitution  issues,  how  to  make 

1 1  sure  that  we  got  the  word  out  to  the  sentencing  court 

12  that  our  institution,  the  RTC,  had  suffered  damages 

13  in  the  context  of  a  criminal  case  so  we  could  get  an 

14  award  of  restitution,  and  then  in  working  to  actually 

15  collect  restitution  orders  that  were  awarded  to  the 

16  RTC. 

17  Q      Wasn't  the  question  of  restitution  in 

18  criminal  cases  really  also  a  question  of  improving 

19  the  cooperation  between  lawyers  and  investigators  and 

20  ensuring  that  information  that  the  investigators  had 

21  made  it  to  the  court  through  the  lawyers? 

22  A      That's  right. 


1  Q      And  so  the  restitution  issue  —  the 

2  training  on  the  issues  of  restitution,  really,  was 

3  part  of  the  overall  concept  of  increasing  and 

4  improving  the  level  of  cooperation  between  lawyers 

5  and  investigators;  correct? 

6  A      1  think  that's  fair.    I  mean,  all  of  these 

7  issues  demanded  input  from  both  investigators  and 

8  lawyers.   And  to  the  extent  they  worked  together,  we 

9  were  all  a  lot  better  off. 

10  Q      And  failures  in  communication  between 

1 1  investigators  and  lawyers  actually  had  resulted  in 

12  problems  in  the  RTC's  ability  to  obtain  restitution 

13  orders  in  criminal  cases? 

14  A      That's  probably  fair  to  say,  although  1 

15  don't  know  of  any  specifics,  but  I'm  sure  that  did 

16  occur. 

17  Q      Do  you  know  whether  Jean  Lewis  was  at  the 

18  conference  in  D.C.  on  January  14th  and  15th,  1993? 

19  A      I  really  don't  know  that  she  was  there.   I 

20  believe  she  was  there,  and  this  may  contain  a  roster. 

21  Q      Let  me  start  by  asking  it  this  way:   Do  you 

22  remember  seeing  Ms.  Lewis  at  the  conference,  the 
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1  national  criminal  coordinators  conference  January 

2  14th  and  15th,  1993? 

3  A      1  had  no  specific  recollection  that  she  was 

4  there.   I  believe  she  would  have  been  there. 

5  Q      You  do  believe  that  she  would  have  been 

6  there? 

7  A      Yes. 

8  Q      Let  me  show  you  two  pages  of  this  document 

9  and  see  if  they  refresh  your  recollection.  The  first 

10  page,  CG  0032,  which  is  part  of  the  schedule  for  day 

11  1,  January  14,  1993,  indicates  that  from  4:15  p.m.  to 

12  5:30  p.m.,  Ms.  Lewis  was  on  a  panel  --  an  open 

13  discussion  panel  described  as  a  discussion  of 

14  techniques  used  to  implement  the  RTC  criminal 

15  coordinator  program.   Do  you  see  that? 

16  A      Yes. 

17  Q      And  also  on  page  CG  0034,  where  her  name  is 

1 8  listed  as  an  attendee  in  RTC  investigations  and  what 

19  appears  to  be  someone's  signature,  at  least,  next  to 

20  her  name,  do  those  entries  refi-esh  your  memory  as  to 

2 1  whether  Ms.  Lewis  was  at  the  conference? 

22 A      Again,  I  don't  recall  her  being  at  the 
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1  conference,  but  that  would  indicate  that  she  was 

2  there. 

3  Q      To  your  knowledge,  were  there  discussions 

4  at  this  conference  on  January  14th  and  15th,  1993 

5  regarding  legal  reviews  of  criminal  referrals  before 

6  the  submission  of  those  criminal  referrals  to  the 

7  Department  of  Justice? 

8  A      I  recall  there  was  a  discussion  during  the 

9  morning  session  that  1  attended  where  we  discussed 

10  that  particular  issue,  and  I  believe  on  that  panel 

1 1  was  Tom  Hindes  and  myself  and  Carl  Campbell  was 

12  there,  I  know,  during  this  discussion.   And  I 

13  certainly  left  with  the  view  that  the  attendees  ~ 

14  that  the  attendees  should  have  understood  that  we 

1 5  meant  that  instruction  to  be  a  prior  review  or  a 

1 6  consultation  to  improve  cooperation  and  coordination 

17  between  the  legal  division  and  the  investigators. 

1 8  Q      Can  you  show  us  on  this  schedule  which  part 

19  of  the  program  you're  referring  to? 

20  A      My  recollection  is  that  it  occurred 

21  sometime  in  this  period,  unless  it  was  scheduled 

22  sometime  later  on,  and  I  just  don't  recall  having 
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gone  back.  One  of  the  objectives  of  the  conference, 
as  I  recall,  was  to  develop  that  directive,  and  1 
think  we  discussed  that  on  that  first  morning. 

Q      The  directive  that  there  be  legal  input 
into  the  drafting  of  criminal  referrals? 

A      Right. 

Q      And  your  recollection  is  that  this  was 
discussed  in  front  of  all  of  the  attendees,  or  at 
least  everyone  who  was  present  at  the  conference, 
early  in  the  morning  of  the  first  day  of  the 
conference? 

A      That's  my  recollection. 

Q      Is  it  your  memory  that  this  was  a 
conference  at  which  there  was  just  one  thing  going  on 
at  a  time  as  opposed  to  conferences  where  there's 
things  going  on  in  several  different  rooms? 

A      That's  my  recollection,  yes. 

Q      So  if  Ms.  Lewis  was  attending  the 
conference  and  was  actually  at  a  session  on  the  first 
morning  of  this  conference,  she  would  have  been  at 
the  session  at  which  this  was  discussed? 

A      That's  correct. 
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Q      And  it's  your  understanding  that  input  of 
legal  staff  in  the  drafting  or  review  of  criminal 
referrals  prior  to  their  submission  was  something 
that  was  to  be  done  in  the  field  offices  following 
this  conference,  January  14th  and  15th,  1993? 

MR.  BRENNER:    I'm  sorry,  drafting  and 
review  are  two  separate  things. 

MR.  KRAVITZ:    I  understand  that. 
MR.  BRENNER:    Which  are  you  referring  to? 
MR.  KRAVITZ:    I'm  referring  to  both. 
THE  WITNESS:   In  my  understanding,  and  my 
recollection  of  the  discussion  was  that  we  were  ~ 
this  was  a  monumental  change  for  some  people  in  the 
organization,  people  who  had  been  working  on  these 
things  for  four  years  or  so  and  who  felt  very 
strongly,  again,  for  turf  reasons,  I  believe. 

Nevertheless,  preparing  criminal  referrals 
was  the  purview  of  the  investigations  department.   So 
I  believe  the  gist  of  our  discussion  was  that  we 
don't  want  this  to  be  a  total  change  in  how  we 
operate.   What  we  want  to  achieve  here  is  merely  the 
fact  that  somebody  from  the  legal  division  gets  an 
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1  opportunity  to  look  at  these  referrals  before  they're 

2  sent  to  the  Department  of  Justice. 

3  I  don't  think  we  discussed  at  all  whether 

4  or  not  the  legal  division  should  have  any  input  in 

5  drafting.   However,  ideally,  at  least  in  my  view,  we 

6  would  probably  achieve  a  better  product  if,  in  fact, 

7  lawyers  and  investigators  worked  together  in  the 

8  early  stages  of  the  criminal  referrals. 

9  I  had  no  anticipation  we  would  make  that 

10  leap  as  a  resuh  of  this  conference.  I  would  have 

1 1  been  satisfied  if  we  would  at  least  establish  the 

12  fact  that  the  legal  criminal  coordinator  would  be  in 

13  a  position  to  review  it  before  it  went  over. 

14  Q      And  that  was  an  approach  that  was  to  go 

15  into  effect  immediately  upon  completion  of  this 

16  conference,  January  14th  and  15th,  1993,  that  the 

17  legal  criminal  coordinator  would  be  given  an 

1 8  opportunity  to  review  a  referral  before  its 

19  submission  to  the  Department  of  Justice? 

20  A      Again,  it  was  my  expectation  that  the 

2 1  attendees  would  go  back,  and  I  think  there  was  even  a 

22  statement  made  probably  by  me  or  others  that  here's 


1  what  we  want.    When  you  get  back  to  your  offices, 

2  work  out  among  yourselves  a  procedure  that  will 

3  achieve  this  objective.  And  my  expectation  was  that 

4  they  would  begin  working  on  that  immediately,  and  I 

5  assumed  ~  I  really  actually  hoped  that  the  directive 

6  would  be  signed  and  put  in  effect  shortly 

7  thereafter.  It  obviously  took  a  little  bit  longer  to 

8  get  it  signed. 

9  Q      In  other  words,  at  the  conference  in  the 

10  middle  of  January  1993,  you  and  others  at  the  top  of 

1 1  the  RTC  did  not  tell  people  from  the  field  offices 

12  exactly  how  it  was  that  they  were  to  achieve  legal 

1 3  input  into  the  referrals  or  legal  review  of  the 

14  referrals,  but  it  was  made  clear  that  there  was  to  be 

15  some  legal  input  in  the  review  of  referrals  before 

16  the  submission  of  those  referrals  to  the  Department 

17  of  Justice;  is  that  correct? 

18  A      At  least  in  my  mind,  that  was  the  message. 

19  Now,  I  understand  that  this  was  a  conference  of  the 

20  criminal  coordinators  and  not  the  managers  in  the 

21  field,  and  in  the  field,  managers  may  not  implement  a 

22  new  procedure  such  as  this  until  they  actually  got  a 
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1  formal  directive. 

2  MR.  BRENNER:    Can  we  go  off  the  record  for 

3  a  second? 

4  (Recess.) 

5  BY  MR.  KRAVITZ: 

6  Q      Mr.  Dudine,  I've  handed  you  a  copy  of  a 

7  June  17,  1993  memorandum  from  you,  Thomas  Hindes, 

8  James  Barker  and  Jerry  Patchan  "to  all  RTC 

9  investigations  department  heads,  all  investigations 

10  staff,  all  assistant  general  counsel,  all  litigation 

1 1  professional  liability  and  complex  litigation  section 

12  chiefs  and  all  litigation  professional  liability  and 

13  complex  litigation  attorneys,  subject:   criminal 

14  referrals." 

15  Is  this  the  policy  directive  that  you 

16  testified  about  previously? 

17  A      That's  correct. 

1 8  Q      What  do  you  know  about  whether  criminal 

19  referrals  were  reviewed  by  legal  division  officials 

20  in  the  various  field  offices  between  the  mid- January 

21  1993  conference  you  just  testified  about  and  the 

22  publication  of  the  June  17,  1993  policy  directive? 
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1  A      How  did  the  various  field  offices  handle 

2  that  after  the  conference  in  that  time  period? 

3  Q      Right. 

4  A      I  don't  know. 

5  Q      So  it's  fair  to  say,  then,  you  don't  know 

6  whether  the  Kansas  City  office  had  any  legal  division 

7  review  of  any  criminal  referrals  that  were  submitted 

8  to  the  Department  of  Justice  during  this  five-month 

9  time  period  between  January  and  June  1993? 

10  A      That's  correct. 

1 1  Q      You  don't  know  one  way  or  the  other? 

12  A      I  don't  know  one  way  or  the  other. 

13  Q      Do  you  know  whether  the  Kansas  City  field 

14  office  submitted  any  criminal  referrals  during  that 

15  five-month  period  in  early  1993? 

16  A      1  don't  know  that  either. 

17  Q      Going  back  to  January  1993,  what  was  ~  why 

18  was  it  that  you  thought  that  there  needed  to  be  legal 

19  review  of  criminal  referrals  prior  to  the  referral 

20  submission  to  the  Department  of  Justice? 

21  A      Well,  again,  as  1  think  I  stated  before, 

22  one  of  my  main  objectives  was  to  promote  cooperation 
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1  wherever  possible  between  investigations  and 

2  lawyers. 

3  And  also,  I  know  from  my  own  earlier 

4  experience  within  the  RTC,  that  in  most  cases,  the 

5  product  is  improved  when  you  have  a  lawyer  take  a 

6  look  at  it  and  there  is  some  sort  of  a  cooperative 

7  spirit  in  terms  of  putting  together  a  better 

8  product. 

9  That,  as  well  as  we  wanted  to  make  sure 

10  that  good  coordination  occurred  between  the  legal 

1 1  division  and  the  investigative  units  so  that  we 

12  didn't  have  criminal  cases  going  off  one  way  that 

13  someone  working  on  a  civil  case  didn't  know  anything 

14  about. 

15  Q      Had  there  been  complaints  from  officials  of 

16  the  Justice  Department  or  elsewhere  about  the  quality 

17  of  RTC  criminal  referrals  as  of  the  time  that  this 

1 8  conference  was  held  in  early  1 993  or  at  the  time  that 

19  the  policy  directive  was  issued  in  June  1993? 

20  A      I'm  really  not  aware  of  any  complaints 

21  about  the  quality  of  referrals.   The  feedback  that  I 

22  had  been  getting  was  generally  that  the  Justice 


1  Department  was  pleased  with  the  referrals.   Every  now 

2  and  then,  someone  would  complain  about  not  getting 

3  referrals  at  all  or  not  getting  enough  referrals  or 

4  not  getting  referrals  quickly  enough,  but  I'm  not 

5  aware  of  anything  related  to  the  quality  of 

6  referrals. 

7  Q      What  was  the  purpose  of  issuing  the  June 

8  17,  1993  policy  directive  on  criminal  referrals? 

9  MR.  ENDLER:    Other  than  what  he's  already 

10  testified  to? 

1 1  BY  MR.  KRAVITZ: 

12  Q      Let  me  put  it  to  you.    What  was  the  purpose 

13  of  putting  it  in  writing,  in  light  of  the  fact  that 

14  there  had  already  been  this  conference  on  the 

15  subject? 

16  A      As  you  can  see  by  the  number  of  individuals 

17  that  signed  this,  we  wanted  to  make  sure  that  we  had 

18  a  formal  policy  from  Washington  that  included 

19  everybody  that  worked  for  the  agency.   So  many  of 

20  these  litigation  lawyers  didn't  necessarily  work  in 

21  the  general  area  where  criminal  referrals  would  be 

22  developed.  Yet  this  policy  statement  made  it  clear 
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1  that  everybody  in  the  agency  was  covered  by  a 

2  directive  to  prepare  and  make  criminal  referrals  any 

3  time  that  criminal  violations  were  discovered. 

4  Q      Was  the  June  17,  1993  policy  directive 

5  effective  immediately? 

6  MR.  BRENNER:    I  believe  I  already  asked 

7  that. 

8  THE  WITNESS:   It's  my  understanding  that  it 

9  was,  yes. 

10  BY  MR.  KRAVITZ: 

1 1  Q      And  were  the  directives  ~  were  the  orders 

12  included  in  this  directive  mandatory? 

13  A      I  mean,  if  you're  referring  to  the  review 

14  by  legal,  I  believe  it  says  "except  in  rare  cases," 

15  so  that  leaves  some  latitude  for  exceptional 

16  situations.   But  with  that  qualification,  I  would  say 

17  we  expected  this  directive  to  be  followed. 

18  Q      Just  so  the  record  is  accurate,  why  don't 

19  you  read  into  the  record  that  sentence  that  you  were 

20  just  referring  to  on  page  2  of  this  directive. 

21  A      "Except  in  rare  circumstances,  criminal 

22  referrals  shall  be  reviewed  by  RTC  investigations  and 
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1  legal  division  criminal  coordinators  (RTC  criminal 

2  coordinators)  before  they  are  delivered  to  the  U.S. 

3  Attorney  and  the  FBI  or  other  investigative  agency." 

4  Q      Now,  what  was  contemplated  as  the  rare 

5  circumstances  that  could  produce  an  exception  to  that 

6  rule? 

7  A      I  have  no  knowledge  of  the  rare 

8  circumstances.  I  mean,  I'd  be  speculating.  I  didn't 

9  draft  the  document,  but  I  suspect  that  it's  in  there 

10  merely  to  cover  a  situation  that  clearly  everybody  ~ 

1 1  that  may  come  up,  may  arise,  where  everyone  involved 

12  would  be  in  agreement  that  the  referral  needed  to  be 

13  made  quickly  and  for  some  reason,  the  prior  review 

14  couldn't  be  accomplished.  I  don't  think  there's 

15  anything  specific — 

16  Q      In  other  words,  there's  nothing  specific 

17  that  was  contemplated  as  a  rare  circumstance  to  avoid 

1 8  the  need  of  a  legal  review? 

19  A      To  my  understanding,  no. 

20  Q      Do  you  know  who  drafted  the  June  17,  1993 

21  policy  directive? 

22  A      I'm  not  certain.  I  believe  a  lawyer  that 
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1  works  for  Carl  Gamble,  Tracy  Whitaker,  I  believe, 

2  drafted  it,  but  I'm  not  certain  of  that. 

3  Q      Also  on  page  2  of  this  document,  paragraph 

4  3,  which  is  entitled  "Handling  of  criminal 

5  referrals,"  the  directive  states  "all  referrals  are 

6  sensitive  and  must  be  handled  with  appropriate 

7  confidentiality  and  care." 

8  What  was  the  perceived  need  to  include  that 

9  information  or  that  statement  in  this  directive? 

10  A      Again,  I  did  not  compose  that  language.  I 

1 1  can  offer  my  views  on  why  it  might  be  there. 

12  Q      You  signed  this;  is  that  correct? 

13  A      Right. 

14  Q      Did  you  review  it  before  you  signed  it? 

15  A      I  did. 

16  Q      Did  you  discuss  this  memorandum  with  any  of 

17  the  other  signatories  to  the  memorandum? 

18  A      We  didn't  discuss  the  confidentiality 

19  aspect  of  it.   I  suspect  that  since  the  directive  was 

20  intended  to  apply  to  maybe  outside  counsel,  other 

21  contractors  who  may  come  into  possession  of  criminal 

22  referrals,  that  it  was  important  to  reiterate  the 
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1  confidentiality  aspects  of  it,  but  certainly,  those 

2  who  worked  in  this  area  were  well  aware  that  criminal 

3  referrals  should  be  held  confidential. 

4  Q      Did  you  ever  become  aware  after  June  1 7, 

5  1993  as  to  whether  the  June  17,  1993  policy  directive 

6  was  being  followed  in  the  Kansas  City  field  office  of 

7  the  RTC? 

8  A      Well,  1  became  aware  of  the  difference  of 

9  opinion,  for  lack  of  a  better  term,  at  the  time  the 

10  nine  criminal  referrals  were  being  prepared.  Prior 

1 1  to  that,  I  don't  recall  that  I  became  aware  of 

12  anything  else. 

13  Q      So  in  other  words,  in  late  September  1993, 

14  you  became  aware  that  there  were  some  problems  in  the 

15  implementation  of  the  June  17  policy  directive  in  the 

16  Kansas  City  office? 

17  A      That's  right. 

18  Q      What  problems  did  you  become  aware  of  at 

19  that  time? 

20  A      It  came  to  my  attention  that  nine  criminal 

2 1  referrals  had  been  prepared,  and  the  investigative 

22  unit  in  the  Kansas  City  office  were  prepared  to  send 
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1  them  to  the  Department  of  Justice.   At  some  point  in 

2  that  process,  it  came  to  my  attention  that  a  legal 

3  review  had  not  been  conducted  or  there  was  some 

4  misunderstanding  about  how  that  legal  review  was  to 

5  be  conducted. 

6  Q      What  was  the  misunderstanding,  as  you  came 

7  to  know  about  it? 

8  A      The  misunderstanding  was,  I  believe,  in  how 

9  the  policy  directive  should  be  read  and  implemented. 

10  Again,  I  think  I  testified  earlier  I'm  still  not 

1 1  exactly  clear  as  to  whether  or  not  the  investigators 

12  in  Kansas  City  believed  that  no  legal  review  was 

13  necessary,  or  whether  they  believed  —  whether  it  had 

14  to  do  with  the  actual  depth  of  the  review. 

1 5  Nevertheless,  there  was  a  difference  of 

1 6  opinion  that  was  essentially  holding  up  the  process 

1 7  of  distributing  referrals  that  others  in  the  agency 

1 8  had  already  been  notified  that  were  going  to  be 

19  delivered  to  the  Justice  Department  in  short  order, 

20  and  I  believe  the  fact  the  Justice  Department  had 

2 1  been  notified  that  they  were  on  the  way.   We  were 

22  essentially  in  a  period  of  time  where  time  was 


1  important. 

2  Q      How  was  the  difference  in  opinion  resolved? 

3  A      The  legal  review  was  conducted. 

4  Q      Who  directed  that  a  legal  review  actually 

5  be  conducted? 

6  A      During  that  period,  Carl  Gamble  and  I  had 

7  discussed  with  the  investigators  in  the  Kansas  City 

8  office  the  need  for  applying  a  policy  and  getting  the 

9  criminal  —  getting  the  legal  review  accomplished. 

10  But  during  that  conversation,  we  also 

1 1  discussed  what  our  views  were  of  how  that  review 

12  should  be  conducted  and  that  it  was  a  consultation 

13  and  not  really  an  approval  process.   We  also 

14  suggested  that  it  might  be  in  everyone's  interest  to 

1 5  try  and  get  this  review  conducted  quickly  and  get  the 

16  referrals  distributed  to  the  Justice  Department. 

17  Essentially,  the  decision  on  how  that 

1 8  interaction  should  take  place  was  left  to  the  people 

19  in  Kansas  City  to  accomplish  the  review  and  get  the 

20  referrals  turned  over  to  the  Justice  Department. 

21  Q      Was  there  any  resistance  among  RTC 

22  investigators  in  Kansas  City  to  the  idea  of  a  legal 
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1  review? 

2  A      Well,  there  was  clearly  some  tension. 

3  Q      Which  investigators  were  you  dealing  with, 

4  by  the  way? 

5  A      We  spoke  to  Mr.  lorio,  Mr.  Ausen,  Jean 

6  Lewis,  perhaps  someone  else  at  that  time.   I  recall 

7  those  three  people  particularly.  And  they  were 

8  resistant  to  ~  again,  I  hesitate  to  say  that  to 

9  permit  a  legal  review  to  be  done,  I  don't  know 

10  exactly  if  that  was  the  resistance  or  how  the  legal 

1 1  review  was  intended  to  be  conducted  by  the  criminal 

12  coordinator  in  Kansas  City. 

13  Q      Tell  us  what  you  remember  any  of  those 

14  investigators  from  Kansas  City  saying  during  these 

1 5  conversations  about  their  concerns? 

16  A      I  remember  ~  I  recall  from  our 

17  conversation  with  them  that  they  felt  that  the 

1 8  information  in  the  referral  as  it  appeared  in  their 

19  original  draft  should  go  unfettered,  as  it  was 

20  prepared  to  go  to  the  Department  of  Justice.  And  I 

21  don't  know  whether  it  was  stated  during  the 

22  conversation,  but  it  certainly  appeared  to  me  that 


1  they  believed  the  legal  people  wanted  to  edit  some  of 

2  the  information  in  the  referrals  before  sending  it 

3  on. 

4  Q      What  was  the  response  of  the  investigators 

5  when  you  told  them  that  what  you  contemplated 

6  happening  was  the  lawyers  simply  reviewing  but  not 

7  dictating  to  the  investigators  what  the  final  product 

8  would  be? 

9  A      Well,  Mr.  lorio  indicated  that  they  would 

10  get  that  accomplished,  and  they  would  try  to  get  it 

1 1  accomplished  in  as  short  a  period  of  time  as 

12  possible,  and  that  the  referrals  would  be  sent  to  the 

13  Justice  Department  as  soon  as  they  could  get  that 

14  accomplished,  and  that  was  pretty  much  the  end  of 

15  that  conversation. 

16  Q      Did  any  of  the  investigators  in  the  Kansas 

1 7  City  office  during  these  conversations  in  late 

18  September  1993  express  any  surprise  that  the  June  17, 

19  1993  policy  directive  was  in  effect? 

20  A      1  know  in  my  discussions  with  Mr.  lorio 

21  that  he  seemed  to  believe  that  the  policy  didn't 

22  quite  mean  exactly  what  I  thought  it  meant.  He  also 
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1  seemed  to  refer  on  occasion  to  a  September  document 

2  that  apparently  was  a  draft  expansion  of  the  policy 

3  that  was  never  put  into  place. 

4  But  I  can't  honestly  say  I  truly  understand 

5  how  Mr.  lorio  viewed  the  implication  of  the  policy. 

6  In  my  conversation  with  him,  I  merely  ~  Mr.  Gamble 

7  and  I  merely  said  look,  this  is  the  policy.   We  have 

8  to  get  the  legal  review  done. 
Q      What  did  Mr.  lorio  say  in  late  September 

1993  that  indicated  to  you  that  he  had  a  different 
interpretation  than  you  did  of  what  the  June  17,  1993 
policy  directive  meant? 

A  It  seemed  to  me  that  Mr.  lorio  thought  that 
the  policy  meant  something  other  than  just  a  review 
and  consultation. 

Q      In  other  words,  he  thought  that  it  meant 
more  than  that? 

A      More  like  an  approval. 

Q      And  just  so  the  record  ~ 

A      Or  at  least  he  was  ~  my  impression  from 
what  Mr.  lorio  was  telling  me  was  that  someone  on  the 

legal  side  in  Kansas  City  was  telling  him  that  the 
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1  policy  meant  something  more  than  what  I  thought  it 

2  meant. 

3  Q      And  what  was  the  September  ~  the  draft  of 

4  the  September  document  that  Mr.  lorio  referred  to? 

5  A      There  was  apparently  a  draft  document  in 

6  September  that  was  never  signed.   It  was  circulated 

7  and  it  was,  according  to  Mr.  lorio,  was  being  held 

8  out  in  the  Kansas  City  office  as  an  official  policy, 
and  I'm  not  that  familiar  with  it,  although  I  believe 
it  may  have  gone  into  a  little  bit  more  depth  about 
the  legal  review.   It  was  not  an  official  policy.   It 
was  never  issued. 

MR.  BRENNER:    If  we  can  go  off  the  record, 
let  me  check  on  the  room. 

(Discussion  off  the  record.) 

(Recess.) 

BY  MR.  KRAVITZ: 
Q      Before  we  broke,  we  were  talking  about 
conversations  that  you  and  others  in  Washington  had 
with  investigators  in  the  Kansas  City  office  in  late 
September  1993  regarding  the  scope  of  any  legal 
review  that  might  occur  of  the  nine  criminal 
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1  referrals  that  had  been  drafted  by  investigators  in 

2  the  Kansas  City  office.  And  you've  testified  about 

3  comments  that  Mr.  lorio  made  during  these 

4  conversations  that  you  had. 

5  Did  Ms.  Lewis  say  anything  during  any  of 

6  these  conversations  about  her  interpretation  or 

7  understanding  of  the  legal  review  contemplated  by  the 

8  June  17,  1993  policy  directive? 

9  A      I  don't  recall  discussing  that  with  her. 

10  Those  discussions  were  with  Mr.  lorio. 

1 1  Q      Was  anyone  else  on  the  telephone  with 

12  Mr.  lorio? 

13  A      We  had  a  couple  of  discussions  about  the 

14  legal  review.   I  believe  some  discussion  occurred 

15  during  the  conference  call  when  Ms.  Lewis  was 

16  present,  but  1  don't  recall  that  we  went  into  the 

17  application  of  the  policy  so  much  during  that 

18  conversation. 

19  Q      Did  you  have  any  conversations  during  the 

20  time  period,  late  September  1 993  with  any  members  of 

21  the  legal  division  in  the  Kansas  City  field  office 

22  about  the  scope  of  any  legal  review  of  these 
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1  referrals? 

2  A      I  don't  recall  any  conversations.   I  have 

3  seen  an  E-mail  fi"om  Julie  Yanda  indicating  there  was 

4  a  conversation  between  she  and  I.    I  really  don't 

5  recall  that  conversation.   What  I  recall  is  that  Carl 

6  Gamble  was  communicating  to  the  lawyers.   I  was 

7  communicating  with  lorio.    Carl  and  I  were  then 

8  communicating  together  in  Washington,  and  that's 

9  generally  the  way  that  communication  occurred. 

10  Q      Is  the  legal  review  that  ultimately  was 

1 1  conducted  on  these  nine  criminal  referrals  in  the 

12  fall  of  1993  the  type  of  legal  review  that  was 

13  contemplated  by  the  June  17,  1993  policy  directive? 

14  A      In  my  view,  no.   Again,  talking  ideally, 

15  there  would  be  more  of  a  little  bit  more  deliberation 

16  between  the  lawyers  and  the  investigators  prior  to 

17  actually  preparing  the  referrals,  realizing  that 

18  we're  probably  not  dealing  in  ideals  here.   1  would 

19  expect  it's  some  type  of  a  verbal  review  where 

20  suggestions  might  have  been  made  one  way  or  the 

21  other.   Those  suggestions  are  hopeftilly  incorporated 

22  or  rejected  for  whatever  reason,  for  good  reason,  but 
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not  a  review  that  culminated  in  a  separate  document. 

Q      But  I  believe  you  said  ~  so  I  guess  just 
to  summarize,  in  your  opinion,  the  legal  review  was 
not  ideal  for  a  couple  of  reasons.   One,  you  thought 
that  the  review  ordinarily  would  have  been  oral 
rather  than  written.   And  two,  you  wished  that  there 
had  been  more  collaboration  between  the  investigators 
and  the  lawyers  in  terms  of  the  final  product? 

A      I'm  speaking  generally  on  how  that  review 
ought  to  take  place,  in  my  view. 

Q      What's  your  understanding  as  to  how  much 
consideration  the  investigators  gave  to  the  legal 
review  before  the  investigators  sent  the  referrals  on 
to  the  Department  of  Justice  in  September  1993? 

A      I  believe  that  the  referrals  were  sent 
without  any  changes  made  as  a  result  of  the  review. 

Q      To  your  knowledge,  were  the  referrals  sent 
to  the  Department  of  Justice  the  same  day  that  the 
legal  review  was  provided  to  the  investigators? 

A      I'm  not  certain  exactly  of  the  time  frame, 
but  it  was  close.   It  may  have  been  the  same  day. 

Q      Do  you  know  whether  there  was  a  meeting  or 
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any  discussion  of  the  suggestions  contained  in  the 
legal  review  between  the  lawyers  and  the 
investigators  before  the  referrals  were  actually  sent 
to  the  Department  of  Justice? 

A      I  can't  say  that  I  know  specifically  that 
that  occurred. 

Q      But  that's  something  that  you  certainly 
would  have  —  you  contemplated  occurring  as  a  result 
of  the  June  1993  policy  directive? 

A      That's  correct. 

Q      Now,  you  testified  earlier  that  in  late 
October  of  1992  ~  and  I'm  sorry  to  jump  around,  but 
to  go  back  almost  a  year  now,  late  October  1992  ~ 
you  learned  that  agents  at  FBI  headquarters  here  in 
Washington  had  reviewed  the  first  criminal  referral 
in  the  Madison  case,  C0004. 

What  did  you  learn  about  the  review  that 
FBI  agents  at  headquarters  had  conducted? 

A      I  learned  very  little,  other  than  obviously 
they  had  looked  at  the  referral.   The  contact  took 
place  at  FBI  headquarters.  And  we  had  generally,  as 
I  recall,  a  get-acquainted  meeting  with  some  new 
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1  people  who  had  come  into  the  FBI  and  a  comment  on  the 

2  way  out  or  someone  said  something  like  we've  looked 

3  at  that  referral,  and  that  was  about  the  end  of  it. 

4  Q      Did  the  meeting  that  you  attended  at  FBI 

5  headquarters  have  anything  to  do  with  Madison? 

6  A      Not  at  all. 

7  Q      This  was  just  a  side  comment? 

8  A      That's  right. 

9  Q      Do  you  remember  who  made  the  comment? 

10  A      I  don't  remember  who  made  the  comment.  I 

1 1  believe  Ron  Dick  was  at  the  meeting. 

12  Q      Who's  he? 

13  A      At  the  time  he  was  the  chief  of  financial 

14  crimes,  white  collar  crime. 

15  Q      In  the  FBI? 

16  A      Yes. 

17  Q      Did  Mr.  Dick  say  anything  to  you  about  any 

18  teletypes  that  the  FBI  headquarters  had  received  from 

19  FBI  Little  Rock  field  office  relating  to  the  1992 

20  criminal  referral? 

21  A      No.   The  only  comment  was  very  simply  we've 

22  looked  at  or  we've  seen  the  Madison  referral,  and  it    
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1  was  like  on  the  way  out,  and  I  didn't  follow  up  on 

2  it.   I  assumed  if  they  wanted  to  talk  about  it,  that 

3  something  would  be  set  up  later  on.   It  never  was. 

4  Q      Do  you  have  any  information  as  to  how  it 

5  came  to  be  that  FBI  headquarters  was  looking  at  ~ 

6  agents  at  FBI  headquarters  were  looking  at  the  1992 

7  referral  in  October  1992? 

8  A      No. 

9  Q      Do  you  have  any  knowledge  of  Justice 

10  Department  involvement  ~  and  when  I  say  "Justice 

1 1  Department,"  I  mean  main  Justice  Department  —  in 

12  handling  criminal  referrals  in  the  late  fall  of  1992? 

13  A      At  the  time  I  had  no  knowledge  of  whether 

14  or  not  main  Justice  was  handling  those  referrals. 

1 5  Well,  subsequently  in  listening  to  testimony  and 

16  reviewing  things,  I've  become  aware  that,  in  fact, 

17  the  referral  sort  of  spent  some  time  in  Washington. 

1 8  Q      You  testified  earlier  that  you  were  not 

19  surprised  when  you  learned  that  the  1992  criminal 

20  referral  was  declined  the  next  year  by  the  United 

21  States  Attorney's  office  in  Little  Rock.   Why  was  it 

22  you  were  not  surprised  when  you  learned  that  referral 
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C0004  was  declined? 

A      Well,  most  referrals  are  declined 
ultimately.   This  particular  referral  obviously 
involved  some  people  who  had  already  been  tried  and 
acquitted  for  similar  transactions,  violations.   I 
was  not  surprised. 

Q      So  although  you  believed  that  C0004  met  the 
RTC's  standards  for  making  a  criminal  referral,  you 
recognized  that  there  were  weaknesses  in  the  referral 
in  terms  of  its  attractiveness  to  prosecutors? 

A      Well,  I  wouldn't  say  that.   Weaknesses  in 
the  referrals  sometimes  can  be  strengths  to  the 
Justice  Department.   The  referral  contains 
information  that  certainly  may  be  a  piece  of  a 
puzzle,  but  one  that  the  Justice  Department  gets  a 
look  at,  and  it  makes  perfect  sense  and  it  was 
exactly  the  piece  that  was  missing. 

Q      You  recognized  there  were  legitimate 
issues  ~  or  there  were  issues  raised  by  the  1992 
referral  that  could  provide  legitimate  reasons  for 
the  referrals  declination  by  the  United  States 

Attorney's  office  as  you've  already  mentioned? 

156 

1  A      When  put  together  with  whatever  additional 

2  information  they  had,  sure. 

3  Q      Just  to  go  back  to  one  point  that  you  were 

4  testifying  about  a  minute  ago,  I  believe  you 

5  testified  this  morning  that  as  of  October  1993,  you 

6  had  never  seen  a  written  legal  review  in  another 

7  matter  regarding  another  criminal  referral;  is  that 

8  correct  ~  let  me  rephrase  the  question. 
I  believe  you  testified  that  the  written 

legal  review  that  you  saw  in  October  1993  coming  out 
of  the  PLS  in  Kansas  City  was  the  first  legal  review 
that  was  written  that  came  to  your  attention;  is  that 
correct? 

A      To  the  best  of  my  recollection,  that's 
true,  but  normally,  I  don't  review  closed  matters. 

Q      So  you're  not  testifying  that  you  know  that 
that  is  the  only  legal  review  that's  ever  been  put  in 
writing? 

A      No. 

Q      And  to  your  knowledge,  is  there  any  rule 
that  prohibits  making  legal  reviews  written? 

A      No. 
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1  Q      You  were  asked  about  an  E-mail  message  ~ 

2  this  morning,  you  were  asked  about  an  E-mail  message 

3  that  referred  to  certain  investigators  in  the  RTC's 

4  Kansas  City  office  being  given  three  days  off  as  a 

5  result  of  their  work  in  the  Madison  case.  Do  you 

6  remember  that  E-mail  that  you  were  shown  this 

7  morning? 

8  A      Was  I  shown  an  E-mail?  I  remember  the 

9  discussion.   I'm  sorry.   It's  a  long  time  ago. 

10  MR.  BRENNER:    It  was  an  E-mail. 

1 1  THE  WITNESS:   Okay. 

12  MR.  BRENNER:    The  point  that  may  jog  your 

13  memory  on  it  is  "this  stinks." 

14  THE  WITNESS:   Okay,  if  it  was  in  that.   The 

1 5  part  I  remember  from  that  E-mail  was  the  commendation 

16  letter. 

17  BY  MR.  KRAVITZ: 

18  Q      It  was  all  part  of  the  "this  stinks" 

19  conversation.   Were  you  involved  in  the  decision  to 

20  give  those  Kansas  City  investigators  three  days  off 

21  as  some  kind  of  benefit  or  award  for  their  past  work? 

22  A      This  was  in  1993;  right? 
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1  Q      I  believe  so. 

2  A      No,  I  was  not. 

3  Q      Now,  you  testified  earlier  about  briefings 

4  that  you  attended  in  early  1994  following  the  arrival 

5  at  the  RTC  of  Jack  Ryan  and  Ellen  Kulka.  And 

6  specifically,  you  testified  about  briefings  on  the 

7  Madison  case,  and  I  believe  you  testified  that  April 

8  Breslaw  was  involved  in  some  of  these  briefings;  is 

9  that  correct? 

10  A      April  Breslaw  was  involved  in  some  meetings 

1 1  in  early  1994.   I  don't  recall  exactly  which  ones, 

12  whether  she  was  involved  in  the  early  meetings  or 

13  not. 

14  Q      But  she  was  present  at  meetings  on  the 

15  Madison  case  that  also  included  you  and  Mr.  Ryan 

16  and/or  Ms.  Kulka? 

17  A      I  recall  ~  the  best  of  my  recollection  is 

1 8  she  attended  some  briefmgs  when  Ms.  Kulka  was 

19  there.   I'm  not  at  all  certain  about  whether  or  not 

20  she  attended  the  Ryan  briefings.   I  would  suspect 

21  not. 

22  Q      To  your  knowledge,  did  either  Mr.  Ryan  or 


' 


2467 

159 

1  Ms.  Kulka  ever  instruct  Ms.  Breslaw  or  anyone  else, 

2  for  that  matter,  to  pressure  investigators  in  the 

3  Kansas  City  field  office  to  conclude  that  the 

4  Whitewater  Development  Corporation  had  caused  no  loss 

5  to  Madison? 

6  MR.  BRENNER:    I'm  sorry,  can  you  just  read 

7  back  the  question.   I  didn't  hear  the  second  part  of 

8  it. 
(The  reporter  read  the  record  as  requested.) 

THE  WITNESS:   Not  to  my  knowledge,  no. 

BY  MR.  KRAVITZ: 
Q      You  testified  earlier  that  you  thought  that 
Ms.  Lewis,  Mr.  Ausen  and  Mr.  lorio  did  a  good  job 
putting  together  facts  in  the  Madison  case,  and  that 
you  thought  they  did  a  good  job  up  until  the  time 
that  you  learned  that  Ms.  Lewis  had  turned  over 
documents  to  Representative  Leach  in  the  spring  of 
1994. 

How  did  your  learning  that  Ms.  Lewis  had 
turned  over  documents  to  Mr.  Leach  in  the  spring  of 
1994  affect  your  opinion  of  the  job  that  Ms.  Lewis 

did  in  the  Madison  case? 
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1  A      Clearly,  I  viewed  that  as  an  unauthorized 

2  release  of  confidential  information.   I  would  have  ~ 

3  if  Ms.  Lewis  had  serious  concerns  about  the  way  the 

4  Madison  matter  was  being  handled,  I  believe  she 

5  should  have  made  those  concerns  known  within  the 

6  agency  first.   After  that  disclosure,  I  had  to 

7  question  her  other  motives  throughout  the 

8  investigation. 
Q      To  your  knowledge,  had  Ms.  Lewis  raised 

concerns  about  the  way  the  investigation  was  being 
handled  within  the  RTC  before  the  time  that  she 
provided  those  documents  to  Mr.  Leach  in  the  spring 
of  1994  as  you  would  have  expected  her  to  do? 

A      She  did  not  raise  anything  directly  to  me, 
that  I  recall. 

Q      Are  you  the  person  in  Washington  that 
Ms.  Lewis  would  normally  have  raised  her  concerns 
with? 

A      Well,  I  would  expect  so.   Clearly,  I  was 
aware  that  there  were  some  ~  in  March  of  '94,  the 
Agency  Completion  Act  had  come  into  play,  and  we  had 
a  changeover  in  personnel.   All  of  that  had  caused 
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1  quite  a  bit  of  ~  a  good  deal  of  change  throughout 

2  the  organization,  and  I  believe  it  was  probably 

3  during  that  period  that  some  people  felt  that  things 

4  were  being  handled  differently,  as  to  be  expected, 

5  they  were.   There  were  major  changes  in  the 

6  organization  during  that  period  of  time. 

7  Q      What  did  Ms.  Lewis's  turning  over  these 

8  documents  to  Mr.  Leach  make  you  think  about  what  her 

9  motivations  might  have  been  throughout  the 

10  investigation? 

1 1  A      Well,  I  had  mixed  feelings.   While  I  felt 

12  that  ~  1  seriously  felt  that  she  would  not  and  had 

13  not  leaked  any  information  to  the  press  in  order  to 

14  get  publicity  for  the  case,  the  result,  of  course, 

15  was  the  same  when  Mr.  Leach  released  a  lot  of  that 

16  information. 

17  From  that  point  forward,  it  was  impossible 

1 8  to  support  the  credibility  of  the  investigative  unit 

19  in  Kansas  City  with  the  hierarchy  in  Washington,  who 

20  I  was  now  reporting  to,  Ms.  Kulka  and  others. 

21  Q      What  do  you  mean  by  that? 

22 A      I  mean  that  clearly  the  credibility  of  the 
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1  Kansas  City  unit  demonstrated  as  being  something 

2  other  than  an  agency. 

3  Q      Did  that  go  just  for  Ms.  Lewis  or  for 

4  Mr.  lorio  and  Mr.  Ausen  as  well? 

5  A      I  think  it  extended  throughout  the  unit. 

6  Q      Did  you  ever  discuss  with  Ms.  Lewis  why  it 

7  was  that  she  gave  documents  to  Representative  Leach? 

8  A      No. 

9  Q      Did  you  ever  discuss  with  anyone  in  the 

10  Kansas  City  office  why  it  was  that  those  documents 

1 1  were  provided  to  Mr.  Leach  in  an  unauthorized  way? 

12  A      I  know  I  had  speculated  probably  on 

13  occasion  about  why  she  might  do  something  like  that, 

14  but  I  don't  recall  any  real  substantive  discussions 

15  with  anyone. 

16  Q      What  were  some  of  the  speculations  that  you 

17  made? 

18  A      Well,  I  believe  that  she  felt  that  there 

19  was  some  attempt  —  and  I  believe  she  felt  this  way, 

20  although  I  haven't  seen  her  testimony  ~  that  there 

2 1  was  some  attempt  by  Washington,  maybe  the  Washington 

22  office,  to  delay  or  not  to  forward  any  of  the 
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1  criminal  investigation  based  on  those  referrals.  She 

2  felt  maybe  now  it  would  be  to  provide  ~  as  a  whistle 

3  blower  kind  of  a  thing  to  Congress,  and  in  so  doing, 

4  she  provided  information  to  Mr.  Leach. 

5  Q      Do  you  know  of  any  effort  by  RTC  Washington 

6  to  delay  or  otherwise  interfere  with  the  criminal 

7  investigation  in  the  Madison  case? 

8  A      No. 

9  Q      Is  it  conceivable  to  you  that  any  such 

10  effort  could  have  been  made  without  your  knowing 

1 1  about  it  in  light  of  your  position? 

12  A      Is  it  conceivable?  I  suppose  it's 

13  conceivable. 

14  Q      How  likely  is  it? 

15  A      Not  likely. 

16  Q      Now,  Ms.  Lewis  had  been  removed  from  the 

17  Madison  case  back  in  November  of  1993;  is  that 

18  correct? 

19  A      I  believe  that's  correct,  yes. 

20  Q      And  to  your  knowledge,  was  Ms.  Lewis's 

2 1  removal  from  the  Madison  case  related  in  any  way  to 

22  suspicions  that  she  had  been  involved  in  leaking 
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1  information  to  the  press  before  her  removal? 

2  A      No. 

3  Q      Were  you  —  there  had  been  leaks  to  the 

4  press  about  the  Madison  case  as  of  November  1993; 

5  correct? 

6  A      Well,  I  recall  the  date  as  sometime  in  late 

7  November  ~  I'm  not  exactly  sure  ~  but  I  believe 

8  there  was  a  story  in  The  Washington  Post  that  came 

9  out  in  the  end  of  November.   It  may  have  been 

10  November  30th,  something  like  that. 

1 1  Q      But  there  had  been  press  inquiries  before 

12  that  time;  right? 

13  A      That's  right. 

14  Q      And  wasn't  it  generally  assumed,  at  least, 

15  that  the  press  inquiries  themselves  were  the  result 

16  of  at  least  general  leaks  from  within  the  RTC? 

17  A      Some  people  may  have  assumed  that. 

18  Q      Did  you  assume  that? 

19  A      I  tried  to  keep  an  open  mind  on  that, 

20  knowing  that  there  were  other  people  who  had 

21  information,  for  example,  former  Assistant  U.S. 

22  Attorneys  who  had  worked  on  the  first  referral,  lots 
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1  of  people  in  the  Justice  Department.   So  there  were  a 

2  population  of  people  who  could  have  leaked  that 

3  information  earlier  in  the  fall. 

4  Q      In  other  words,  you  believe  someone  had 

5  leaked  information  earlier  in  the  fall  of  1993  about 

6  the  fact  that  new  referrals  were  on  their  way.   You 

7  just  didn't  know  whether  the  person  or  people  who  had 

8  leaked  that  information  were  RTC  people? 

9  A      About  whether  new  referrals  were  on  the 

10  way,  I'm  not  sure.   But  certainly  about  some  of  the 

1 1  information  that  was  the  subject  of  those  referrals. 

12  And  again,  I  don't  recall  seeing  a  story  that 

1 3  actually  mentioned  the  new  referrals  until  sometime 

14  late  in  November. 

15  Q      Were  you  concerned  as  of  November  1993  that 

16  leaks  were  coming  out  of  the  RTC  Kansas  City  field 

17  office? 

18  A      We  were  concerned  about  the  leaks. 

19  Certainly  other  people  in  the  agency  were  very 

20  concerned  and  probably  believed  more  than  I  that  they 

21  were  coming  out  of  the  Kansas  City  office. 

22  Q      Who  was  that? 
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1  A      Ms.  Kulka,  others  in  the  legal  division, 

2  Mr.  Hindes,  Mr.  Gavrellian. 

3  Q      Was  anything  done  from  Washington  in 

4  response  to  these  leaks  and  the  article  that  you've 

5  referred  to  that  came  out  in  late  November  1993? 

6  A      We  had  a  meeting,  I  recall,  with  the 

7  Inspector  General  or  the  Deputy  Inspector  General  at 

8  one  point  in  early  '94,  I  believe.   It  might  have 

9  been  late  '93.   And  Peter  Knight  and  myself  and  I 

10  think  Ken  Donohue  from  my  office  discussed  the  fact 

1 1  that  there  were  potentially  some  leaks  and  whether  or 

12  not  it  made  any  sense  to  try  to  conduct  ~  have  the 

13  Inspector  General  conduct  an  investigation.   The 

14  general  view  there  was  that  probably  it  would  not  be 

15  productive. 

16  Q      In  terms  of  trying  to  determine  who  had 

17  leaked  the  information? 

18  A      Right. 

19  Q      As  a  general  matter,  how  do  leaks  affect 

20  ongoing  RTC  investigations? 

21  A      Again,  it  can  be  very  devastating, 

22  certainly  in  a  civil  case. 
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Q      How  so? 

A      Because  strategy,  information  about  our 
legal  strategies,  people  that  we're  targeting,  all 
that  stuff  could  be  leaked  to  the  other  side  and  give 
them  an  advantage.  I  think  that,  though,  throughout 
the  history  of  the  RTC,  it's  been  very  rare  where 
we've  encountered  those  kinds  of  situations.   Leaks 
of  criminal  referrals  have  been  almost  nonexistent  in 
the  five  or  six  years  we've  been  in  business. 

Q      You  testified  earlier  about  the  Madison 
task  force  and  its  creation  in  early  1994  and  a  rule 
that  was  at  least  temporarily  put  into  effect  by 
Ms.  Kulka  requiring  that  only  people  from  ~  lawyers 
from  the  Washington  office  have  direct  contact  with 
the  Office  of  Independent  Counsel;  is  that  correct? 

A      That's  correct. 

Q      And  I  believe  you  testified  that  this  was 
certainly  a  departure  from  normal  RTC  procedures; 
right,  to  limit  the  opportunity  of  investigators  in 
field  offices  to  have  direct  contact  with 
prosecutors? 

A      That's  true.   Clearly,  this  was  the  only 
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1  case  where  we  were  working  with  an  independent 

2  counsel  or  independent  prosecutor. 

3  Q      In  your  opinion,  was  ~  let  me  rephrase 

4  that. 

5  To  your  knowledge,  was  this  rule 

6  prohibiting  direct  contact  by  RTC  field  investigators 

7  in  Kansas  City  with  officials  of  the  Independent 

8  Counsel's  office  intended  in  any  way  to  hinder  the 
investigation  of  the  Independent  Counsel? 

A      No,  I  don't  believe  it  was. 

Q  And  is  it  accurate  that  when  problems  were 
identified  with  this  new  rule  that  it  was  changed,  so 
to  speak,  to  make  made  it  easier  for  the  independent 
counsel's  office  to  obtain  the  information  it  needed? 

A      That's  correct. 

Q      Now,  on  the  subject  of  problems  that  arose 
in  the  production  of  documents  by  the  RTC  to  the  FBI 
in  the  fall  of  1993  relating  to  the  Madison  case,  did 
you  ever  become  aware  that  investigators  in  the 
Kansas  City  office  had  failed  to  notify  PLS  attorneys 
who  were  actually  dealing  with  the  FBI  that 
investigators  had  certain  documents  responsive  to 
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1  Justice  Department  subpoenas  or  grand  jury  subpoenas? 

2  A      Well,  I  believe  I  was  aware  of  generally 

3  that  kind  of  a  problem.   Again,  I  viewed  that  problem 

4  at  that  time  as  one  of  communication  and  logistics 

5  because  the  investigators  and  their  documents  were 

6  downtown,  and  lawyers  were  out  in  Overland  Park,  and 

7  I  believe  at  that  time  the  subpoenas  were  going  to 

8  Overland  Park  and  without  very  good  communication, 

9  across  long  distances,  those  kinds  of  things  can  very 

10  easily  occur. 

11  Q      These  are  two  offices  in  Kansas  City? 

12  A      Right. 

13  Q      How  were  those  difficulties  resolved? 

14  A      Well,  Ken  Donohue  from  my  office  visited 

15  Kansas  City,  along  with  Mr.  Mackay  with  the  Justice 

16  Department,  a  couple  of  other  people  from  the  Justice 

17  Department,  the  FBI,  representatives  from  Little 

1 8  Rock,  the  legal  people  and  the  investigators  in 

19  Kansas  City  and  they  worked  out,  as  I  understand  it, 

20  a  procedure  or  protocol  whereby  those  kinds  of 

21  problems  would  be  eliminated,  and  the  FBI  could  be 

22  assured  of  prompt  production  of  documents. 
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1  MR.  KRAVITZ:   That's  all  I  have.  Thank  you 

2  for  spending  so  much  time. 

3  EXAMINATION 

4  BY  MR.  BRENNER: 

5  Q      You  stated  that  you  had  to  reevaluate 

6  Ms.  Kulka's  performance  in  light  of  the  documents  she 

7  gave  to  Congressman  Leach? 

8  MR.  ENDLER:   You  mean  Ms.  Lewis. 

9  MR.  BRENNER:    Ms.  Lewis,  I'm  sorry. 

10  THE  WITNESS:   Yes. 

1 1  MR.  BRENNER:    Can  we  strike  that. 

12  MR.  KRAVITZ:    Do  you  want  to  start  over? 

13  MR.  BRENNER:    Let's  start  over. 

14  BY  MR.  BRENNER: 

15  Q      You  stated  you  had  to  reevaluate 

16  Ms.  Lewis's  performance  in  the  Madison  case  in  light 

17  of  the  documents  she  produced  to  Congressman  Leach. 

18  A      I  believe  I  stated  something  like  that, 

19  yes. 

20  Q      During  the  time  of  the  investigation  into 

21  Madison  and  the  time  of  the  referral  C0004  and  the 

22  nine  other  referrals,  you  looked  into  her  performance 
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1  and  found  that  it  was  up  to  the  standards  of  the  RTC, 

2  as  you  viewed  them? 

3  A      That's  correct. 

4  Q      So  it  wasn't  until  after  her  work  on 

5  Madison  and  preparing  the  criminal  referrals  was 

6  complete  that  you  had  to  reevaluate  her  performance? 

7  A      I  don't  think  "reevaluating  performance"  is 

8  the  right  way  to  put  it,  if  that's  the  way  1  would 

9  put  it.   I  think  the  reevaluation  went  more  to 

10  potentially  her  conduct  and  motives  in  this 

1 1  particular  case.   But  her  performance,  from 

12  everything  I  can  tell,  was  fine. 

13  Q      When  you  say  her  motives,  do  you  mean  her 

14  motives  in  conducting  an  investigation  into  Madison 

15  in  the  first  place,  or  her  motives  in  contacting 

16  Congressman  Leach? 

17  A      Her  motives  in  contacting  Congressman 

18  Leach.  Actually,  I  have  no  reason  to  believe  ~  I 

19  have  not  learned  anything  that  would  lead  me  to 

20  believe  that  her  motives  in  developing  the  criminal 

21  referrals  were  other  than  just  to  follow  the  facts 

22  and  do  the  job. 
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1  Q      Would  you  say  it's  fair  to  say  that  after 

2  Ms.  Lewis  put  in  a  lot  of  time  and  effort  into 

3  investigating  Madison  and  the  related  parties,  she 

4  would  have  cause  to  be  concerned  over  the  drastic 

5  changes  that  were  made  in  RTC  internal  procedures? 

6  And  1  could  go  fiirther  if  you  want. 

7  A      1  believe  that  she  probably  believed  or  was 

8  concerned  about  some  of  the  changes  and  their  effect 

9  on  the  way  the  Kansas  City  office  had  been  doing 

10  business. 

11  Q      Do  you  think  those  concerns  were 

12  reasonable? 

13  MR.  KRAVITZ:   If  she  had  them. 

14  MR.  BRENNER:   If  she  had  them,  absolutely. 

15  THE  WITNESS:   Well,  I  mean,  from  where  I 

16  sit,  I  don't  think  they  were  necessarily 

17  unreasonable,  but  I  can  understand  how  someone  might 

18  have  those  concerns. 

19  BY  MR.  BRENNER: 

20  Q      When  you  talked  about  Ms.  Lewis's  contacts 

21  with  Congressman  Leach  and  you  stated  that  she  had 

22  some  concerns  about  the  RTC's  changes  in  dealing  with 
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1  this  investigation  and  these  referrals,  wasn't  she 

2  primarily  concerned  with  the  handling  not  internally 

3  within  the  RTC,  but  externally  at  the  Department  of 

4  Justice  with  the  referrals? 

5  A      I  don't  know  exactly  what  her  concerns 

6  were. 

7  Q      Were  you  aware  ~  you  stated  that  the 

8  referrals  "spent  some  time  in  Washington"  when 

9  talking  with  Mr.  Kravitz.  And  Ms.  Lewis  was,  during 

10  that  time,  trying  to  track  the  referrals;  isn't  that 

1 1  correct? 

12  A      That's  correct.  1  believe  1  stated  1 

13  learned  later  on  that  the  referral  had  come  to 

14  Washington  and  spent  some  time  there  before  it  was 

1 5  ultimately  declined. 

16  Q      So  the  combination  of  the  constant  movement 

1 7  of  the  referrals  from  one  group  to  another  group 

1 8  within  the  Department  of  Justice  combined  with  the 

19  changes  and  procedure  at  the  RTC  could  reasonably 

20  give  Ms.  Lewis,  as  you  perceive  it,  cause  to  be 

21  concerned  that  there  may  be  some  shenanigans  going  on 

22  in  Washington? 
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1  A      I  hesitate  to  say  ~  again,  I  believe  1  can 

2  understand  how  she  might  have  those  concerns.  From 

3  my  point  of  view  from  having  experienced  changes  in 

4  Washington,  changes  in  agencies  over  time,  you  would 

5  expect,  I  believe,  some  kind  of  turbulence,  and  I 

6  don't  have  the  perspective  coming  from  Kansas  City, 

7  so  it's  difficult  for  me  to  put  myself  in  her 

8  position. 

9  Q      You  spent  a  great  deal  of  time  talking 

10  about  how  the  priorities  with  regard  to  criminal 

1 1  referrals  were  handled  in  1990  and  1991,  and  there 

12  was  discussion  of  the  newspaper  article  that 

13  occurred,  which  prompted  a  similar  investigation  of 

14  the  Madison  referrals.  Any  new  information  on  a  case 

15  would  cause  an  investigator  to  reevaluate  their 

16  priorities,  wouldn't  they? 

17  MR.  KRAVITZ:   Are  you  suggesting  that  the 

18  newspaper  article  was  new  information? 

19  MR.  BRENNER:    I'm  suggesting  that 

20  heightened  public  scrutiny  with  regard  to  the  Madison 

2 1  Guaranty  Bank  and  its  downfall  is  a  piece  of  new 

22  information,  just  as  when  an  investigator  talks  to 
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1  somebody  from  the  civil  side  and  someone  from  the 

2  civil  side  says  you  may  want  to  look  into  X,  Y  or  Z, 

3  that  those  are  all  sorts  of  new  information  that 

4  would  cause  someone  to  reevaluate,  if  not  change,  the 

5  priorities. 

6  THE  WITNESS:    I  would  agree  with  that.   I 

7  think  that  while  it  may  not  have  been  actually  new 

8  information,  it  was  new  information  to  the  agency  in 

9  the  sense  that  again,  this  was  an  institution  that 

10  was  taken  over,  taken  down  in  early  '89,  and  we  had 

1 1  not  as  thorough  a  knowledge  in  one  institution  as  we 

12  would  have  had  later  on  in  another  institution,  an 

13  institution  we  actually  investigated. 

14  BY  MR.  BRENNER: 

15  Q      Some  of  the  priorities  mentioned  in  the 

16  December  1991  memo  about  how  to  prioritize  within 

17  Arkansas  the  investigations  were  responding  to  FBI 

18  requests  which  took  great  priority,  the  geography  of 

19  the  certain  banks  and  perhaps  common  players  in 

20  between  the  banks  in  terms  of  the  investigation. 

21  I'm  just  trying  to  determine  where 

22  heightened  public  scrutiny  would  come  into  play,  and 
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1  would  that  be  a  significant  factor  ~  would  the  RTC 

2  want  to  answer  questions  to  the  public  about  their 

3  investigations. 

4  A      Sure. 

5  Q      So  it  would  be  reasonable  to  change 

6  priorities  in  terms  of  investigations  in  order  to 

7  answer  questions  about  the  RTC's  investigations? 

8  A      I  view  it  to  be  as  legitimate,  yes. 

9  Q      When  somebody  ~  with  this  particular  memo 

10  S/AT  0050,  the  December  1991  memo,  certainly  the 

1 1  priorities  mentioned  in  that  memo  aren't  written  in 

12  stone,  are  they? 

13  A      You're  referring  to  the  memo  that  was 

14  prepared  by  Jean  Lewis? 

15  Q      Yes. 

16  A      Again,  those  priorities  are  pretty  much 

17  left  up  to  the  people  in  the  field  offices,  and  they 

18  have  a  good  deal  of  latitude,  I  think,  to  set 

19  priorities,  particularly  ~  again  in  the  criminal 

20  context,  where  you  have  a  very  long  statute  of 

21  limitations,  so  you  don't  have  the  constraints  that 

22  you  would  have  with  the  shorter  civil  stuff. 
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1  Q      Ms.  Lewis  at  this  time,  as  you  understand 

2  it,  was  just  setting  priorities  for  investigations  of 

3  Arkansas  institutions? 

4  A      My  understanding,  from  reading  that  memo, 

5  and  I  believe  I've  learned  that  she  was  assigned  to, 

6  Arkansas  institutions  at  that  time. 

7  MR.  BRENNER:    If  I  may  get  a  point  of 

8  clarification,  the  S/AT  0050  memo  came  from  Andy 

9  Tomback's  files? 

10  BY  MR.  BRENNER: 

1 1  Q      Could  you  explain  why  Andrew  Tomback  would 

12  possibly  have  a  memo  from  Jean  Lewis  from  December  of 

13  1991  in  his  files  many  years  later? 

14  A      I  can't  explain  that. 

1 5  Q      Could  you  explain  why  he  would  offer  to  the 

16  RTC  IG  the  opportunity  to  go  and  search  the  offices 

17  of  the  three  RTC  IG  investigation  officials  that  were 

1 8  placed  on  adminisfrative  leave? 

19  MR.  ENDLER:    I  think  you  already  asked 

20  that. 

21  MR.  BRENNER:    I  did,  but  I  wanted  to  bring 

22  it  back  into  the  fold. 
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1  THE  WITNESS:   No,  I  don't  know  why. 

2  BY  MR.  BRENNER: 

3  Q      Would  Ms.  Lewis  alone  have  made  the 

4  decision  to  move  Madison  up  on  the  schedule  of 

5  investigations? 

6  A      I  don't  believe  so,  no. 

7  Q      You  stated  that  you  had  given  a  copy  of  the 

8  second  referrals,  I  believe,  to  Mr.  Roelle  —  am.  1 

9  pronouncing  his  name  properly? 

10  MR.  KRAVITZ:   Roelle. 

1 1  THE  WITNESS:   The  second  set  of  referrals? 

12  BY  MR.  BRENNER: 

13  Q      Yes. 

14  A      I  did  not. 

1 5  Q      Did  you  give  him  a  copy  of  the  first 

16  referral? 

17  A      The  first  referral  I  did. 

1 8  Q      Did  you  have  any  discussions  with 

19  Mr.  Roelle  where  he  mentioned  to  you,  after  looking 

20  at  the  referral,  that  the  current  President  may  be 

21  considered  more  than  just  a  witness  if  they 

22  investigated  ftirther  into  the  referral? 
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1  A      No. 

2  Q      Would  it  surprise  you  if  Mr.  Roelle  made 

3  that  statement? 

4  A      Yes,  it  would. 

5  Q      And  why  is  that? 

6  A      Because,  to  my  knowledge,  he  didn't  have 

7  the  knowledge  ~  and  he's  an  experienced  bank 

8  regulator  ~  I  don't  believe  he  would  discern  from 

9  that  referral  that  that  would  be  a  likely  outcome. 

10  Q      You  spent  some  time  this  afternoon  ~  and 

1 1  I'm  coming  close  to  the  end  ~  discussing  the  new 

12  procedure  in  terms  of  preparing  a  legal  review.  And 

13  you  stated  that  when  you  had  formulated  this  policy 

14  or  been  involved  in  the  formulation  of  this  policy, 

15  that  you  had  not  anticipated  or  expected  that  the 

16  legal  review  would  be  written? 

17  A      I  think  that's  true,  yes. 

18  Q      And  you  stated  that  this  was  the  only  legal 

19  review  that  was  written  that  you  had  seen? 

20  A      To  my  knowledge,  yes. 

21  Q      Did  you  speak  to  Glion  Curtis  at  any  point 

22  about  this  legal  review? 
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1  A      The  only  conversation  I  recall  having  with 

2  Glion  Curtis  was  in  the  context  of  that  Wednesday 

3  meeting  that  I  believe  I  testified  to  in  speaking  to 

4  Mr.  Roelle.   Glion  Curtis  was  there  at  the  time,  and 

5  it  was  merely  kind  of  an  update  on  where  we  were  and 

6  that  the  legal  review  was  being  conducted  or  would  be 

7  conducted,  only  in  that  context. 

8  Q      Would  it  surprise  you  if  Mr.  Curtis  had 

9  stated  that  this  was  the  only  written  legal  review  he 

10  had  seen? 

1 1  A      Yes,  that  would  surprise  me. 

12  Q      You  talked  about  Mr.  lorio's  concern  over 

13  the  role  of  the  legal  review  and  his  belief  that 

14  there  would  be  an  approval  required  before  the 

15  referrals  were  sent  out.    Is  that  an  accurate 

16  statement? 

17  A      I'm  drawing  from  my  impression  of  my 

18  conversation  with  Mr.  lorio.    I  don't  know  that  he 

19  actually  said  that,  but  he  —  certainly,  my 

20  impression  of  his  view  was  that  the  legal  division 

21  intended  to  take  a  much  deeper  look  into  the  matter 

22  than  he  felt  they  should  take. 
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1  Q      Would  that  ~  if  his  perception  were  the 

2  truth,  would  that  be  part  of  the  whole  territorial 

3  problem  that  you  talked  about? 

4  A      Certainly  could  be. 

5  Q      So  would  the  reaction  he  had  ~  believing 

6  what  you  believe  he  believed,  would  that  reaction  be 

7  reasonable? 

8  A      I  don't  know  about  reasonable.  Again,  I'm 

9  trying  to  get  people  to  work  together  rather  than 

10  defend  a  turf  all  the  time,  yet  it  seems  that  these 

11  turf  issues  continually  come  up.    I  wouldn't  say 

12  reasonable,  but  again,  I  can  understand,  from  the 

13  standpoint  of  protecting  turf,  why  he  might  feel  that 

14  way. 

1 5  Q      You  talked  about  how  press  leaks  affect 

16  ongoing  RTC  investigations.   What  ongoing 

17  investigations  were  there  with  regard  to  Madison  at 

18  the  time  of  the  leaks? 

19  MR.  KRAVITZ:    Are  you  talking  about 

20  November  1993? 

21  MR.  BRENNER:   November  1993. 

22 THE  WITNESS:   There  were  no  ongoing  civil 
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1  matters  in  November  of  1993. 

2  BY  MR.  BRENNER: 

3  Q      So  any  of  the  leaks  that  had  a  tendency  to 

4  cause  great  concern  in  the  Washington  office  with 

5  regard  to  civil  matters  wouldn't  be  applicable  in  the 

6  Madison  case? 

7  A      At  that  point  in  time,  no. 

8  Q      In  terms  of  the  gag  rule  or  barrier  that 

9  was  set  up  between  investigators  and  the  special 

10  counsel,  the  Independent  Counsel,  that  rule  didn't 

1 1  last  long;  is  that  correct? 

12  A      My  recollection  is  it  did  not  last  very 

13  long. 

14  Q      And  Mr.  Kravitz  talked  to  you  about  the 

15  intention  of  the  gag  rule,  which  was  so  that  there 

16  would  be  a  central  point  through  which  communications 

17  focused;  correct? 

18  A      Yes. 

19  Q      But  you  also  stated  earlier  that  Ms.  Lewis 

20  was  the  one  who  knew  the  most  about  the  Madison 

2 1  Guaranty  referrals? 

22  A      That's  correct. 
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1  Q      So  the  reality  of  the  gag  rule  was  that  the 

2  person  at  the  RTC  who  had  the  most  information  to 

3  provide  to  the  Independent  Counsel  was  being 

4  foreclosed  from  talking  to  the  Independent  Counsel 

5  directly? 

6  A      I  don't  think  that's  exactly  true.   I  think 

7  that  there  was  always  an  intent  to  allow  Ms.  Lewis  to 

8  communicate  with  the  Independent  Counsel.   What  the 

9  rule  was  intended  to  do  was  make  sure  that  those 

10  initial  contacts  occurred  with  the  task  force  lawyer 

1 1  prior  to  her  making  the  contact  with  the  Independent 

12  Counsel. 

13  Q      You  talked  earlier  about  whether  or  not 

14  anybody  in  Washington,  I  believe  Ms.  Kulka  and 

15  Mr.  Ryan  in  particular,  had  instructed  April  Breslaw 

16  to  essentially  relay  the  message  that  they  want  a 

17  finding  that  Whitewater  Development  Corporation  did 

1 8  not  cause  a  loss  to  Madison,  and  you  stated  that  you 

19  believed  nobody  in  Washington  relayed  that  message? 

20  A      I  state  that  I  had  no  personal  knowledge  of 

21  a  message  like  that  being  relayed  to  Ms.  Breslaw  by 

22  Mr.  Ryan  or  by  anybody  else. 
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1  Q      But  that  doesn't  mean,  necessarily,  that 

2  that  message  didn't  occur? 

3  A      No. 

4  MR.  BRENNER:    I  have  no  questions  for  now. 

5  MR.  KRAVITZ:    I  just  have  two  points  of 

6  clarification,  and  I  don't  think  it's  going  to  raise 

7  anything  else. 

8  EXAMINATION 

9  BY  MR.  KRAVITZ: 

10  Q      You  were  asked  whether  in  November  of  1993, 

1 1  at  the  time  of  the  leaks  to  the  press,  there  was  any 

12  ongoing  civil  investigation  in  the  Madison  case,  and 

13  I  believe  your  answer  was  no  at  that  time;  is  that 

14  correct? 

15  A      Yes. 

16  Q      The  civil  investigation  in  the  Madison 

17  case,  however,  started  again  in  January  of  1994; 

18  correct? 

19  A      Correct. 

20  Q      And  was  subject  to  any  damage  that  could 

21  have  been  caused  by  the  leaks  in  November  1993; 

22  correct? 
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1  A      Potentially. 

2  Q      And  of  course,  there  was  a  criminal 

3  investigation  going  on  in  November  of  1993  at  the 

4  time  of  the  leaks,  wasn't  there? 

5  A      November  '93,  the  referrals  had  been  made. 

6  I  don't  know  to  what  extent  a  criminal  investigation 

7  had  been  started  up  again. 

8  Q      Well,  this  was  the  time  that  Mr.  Mackay  was 

9  out  in  the  ~ 

10  A      I'm  just  not  certain  -  it  was  November,  I 

1 1  believe.  You're  right. 

12  Q      So  Mr.  Mackay  was  out  in  Kansas  City 

1 3  meeting  with  ~ 

14  A      In  November  of  '93,  that's  correct. 

15  Q      ~  with  criminal  investigators  in  the  field 

16  office  and  there  was  a  criminal  investigation 

17  ongoing? 

1 8  A      There  was  certainly  document  production 

19  underway,  yes. 

20  Q      Now,  you  were  asked  some  questions  about 

21  changing  priorities  ~  changing  RTC  priorities  as  a 

22  result  of  press  interest  in  a  certain  —  or  public 
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1  interest  as  a  result  of  press  stories  in  a  certain 

2  failed  fmancial  institution,  and  I  believe  you 

3  testified  that  as  a  general  matter,  it  might  be 

4  reasonable  for  the  RTC  to  advance  an  investigation  of 

5  a  certain  failed  financial  institution,  if  necessary, 

6  to  answer  questions  about  RTC  investigations. 

7  You've  also  testified  earlier  today  that 

8  you  have  no  information  about  how  it  was,  in  fact, 

9  that  the  Madison  ~  that  the  criminal  investigation 

10  of  the  Madison  case  was  actually  advanced  in  1992;  is 

1 1  that  correct? 

12  A      Well,  let  me  respond  this  way.   If  I 

13  responded  as  you  suggested  earlier,  I  didn't  mean  to 

14  give  the  impression  that  it  was  legitimate  to  change 

1 5  priorities  merely  to  answer  questions.    I  meant  to 

16  say  that  the  priorities  could  be  changed  based  on  new 

17  information  or  information  that  came  to  our  attention 

1 8  that  then  when  served  as  a  lead,  one  began  to  follow 

19  that  lead  and  additional  information  fell  into 

20  place.   So  I'm  not  exactly  suggesting  ~ 

21  Q      I  wanted  to  make  sure  that  the  record  is 

22  clear,  that  you  are  not  suggesting  in  light  of  the 
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1  limitations  on  your  understanding  as  to  how  the 

2  decision  to  advance  the  Madison  criminal 

3  investigation  was  made,  that  it  was  reasonable  to 

4  advance  the  Madison  investigation  from  whenever  it 

5  was  scheduled  to  earlier  in  1992.   I  just  wanted  to 

6  make  sure  you  weren't  making  that  suggestion.   I 

7  don't  think  you  were,  but  I  wanted  to  make  sure  the 

8  record  was  clear. 

9  A      Can  you  repeat  that. 

10  Q      Don't  even  bother  repeating  it.   Let  me  try 

1 1  to  rephrase  it. 

12  I  want  to  make  sure  that  the  record  is 

13  clear  that  you  are  not  stating  an  opinion  that  it  was 

14  reasonable  for  the  criminal  investigation  in  the 

15  Madison  case  to  be  advanced  as  it  was  in  1992  in 

16  light  of  the  fact  that  you've  already  testified  you 

17  don't  know  anything  about  why  that  investigation  was 

18  advanced. 

19  A      No.   I  guess  what  I'm  trying  to  say  ~  what 

20  I  tried  to  say  was  any  similar  situation  where  new 

2 1  information  would  come  to  our  attention  from  any 

22  source  that  would  then  lead  to  a  fact  pattern  that 
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1  eventually  could  lead  to  another  criminal  referral  or 

2  some  sort  of  a  claim  that  we  didn't  think  we  had 

3  available  to  us  could  eventually  lead  a  field  manager 

4  to  change  priorities,  and  that's  all  I  was  trying  to 

5  say. 

6  Q      So  as  a  general  matter,  it  can  be 

7  reasonable  to  consider  new  information  that  might 

8  appear  in  a  news  article  or  elsewhere,  but  as  a 

9  specific  matter,  you  state  no  opinion  as  to  the 

10  reasonableness  of  advancing  the  criminal 

11  investigation  in  the  Madison  case  in  1992;  is  that 

12  correct? 

13  A      That's  fair,  yes. 

14  MR.  KRAVITZ:    Thank  you. 

15  EXAMINATION 

16  BY  MR.  BRENNER: 

17  Q      Did  you  think  it  was  reasonable  to  advance 

18  the  1992  Madison  criminal  investigation? 

19  A      Well,  again,  those  decisions  are  within  the 

20  purview  of  the  local  managers. 

21  Q      As  head  of  investigations,  you  didn't  think 

22  it  was  unreasonable? 
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1  A      I  did  not  think  it  was  unreasonable,  nor 

2  really  was  it  my  role  at  that  point  to  interject 

3  myself  into  those  decisions. 

4  Q      And  just  for  the  record,  you  stated  that 

5  you  do  not  believe  that  advancing  Madison  or 

6  investigating  Madison  was  in  any  way  politically 

7  motivated  by  the  RTC? 

8  A      I  have  no  reason  to  believe  it  was 

9  politically  motivated. 

10  Q      What  exactly  was  the  nature  of  the  civil 

11  start-up  in  1994  with  regard  to  Madison? 

12  A      Well,  the  RTC  Completion  Act  revived  the 

13  civil  statutes  that  had  expired  in  some  of  those 

14  earlier  thrift  institutions.   They  were  revived  to 

15  the  extent  we  could  prove  fraud  or  intentional 

16  misconduct. 

17  Q      But  hadn't  the  determination  already  been 

18  made  that  there  was  no  officer  insurance  liability 

19  and  so  basically,  even  if  you  were  pursuing  an 

20  investigation,  you  didn't  expect  to  get  money  from 

21  it? 

22 A      I  think  a  review  of  the  prior 
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1  recommendations  and  investigation  would  indicate  that 

2  the  people  making  those  recommendations  at  that  time 

3  felt  there  were  no  or  very  little  recovery  potential 

4  in  the  directors  and  officers,  that's  correct. 

5  Q      And  you  stated  one  of  the  primary  goals  of 

6  the  RTC  is  to  recover  a  civil  award? 

7  A      That's  correct. 

8  Q      A  civil  review  in  1994  of  Madison  would  not 

9  have  ftirthered  the  goal  of  the  RTC  in  terms  of 

10  fiindraising? 

1 1  A      Again,  this  was  an  institution  that 

12  received  a  rather  limited  investigation  in  '89  and 

13  '90,  and  it's  certainly  conceivable  that  there  were 

14  claims  or  claims  that  could  have  been  made  that  were 

15  not  looked  at  as  carefully  and  as  thoroughly  as  they 

16  should  have  been  the  first  time  around. 

17  Q      The  reality  is  that  the  leaks  really  didn't 

1 8  hurt  the  civil  investigation  into  Madison  to  any 

19  great  degree  in  your  opinion. 

20  AT  really  can't  say  because  I've  not  been 

21  that  closely  involved  with  the  civil  investigation, 

22  to  say  whatever  the  publicity  surrounding  this  case 
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1  had  any  effect  one  way  or  the  other. 

2  Q      But  you  have  come  to  the  knowledge  that 

3  there  was  not  a  lot  of  opportunity  for  recovery  for 

4  the  RTC?   In  other  words,  there  wasn't  a  lot  of  money 

5  to  be  recovered? 

6  A      Those  were  the  recommendations  made  by  the 

7  earlier  ~  from  the  earlier  examination  and  indeed 

8  from  some  follow-up  work  that  the  Kansas  City  people 

9  did,  that's  true,  yes. 

10  MR.  BRENNER:    They're  all  set.   We're  all 

1 1  done? 

12  MR.  KRAVITZ:    Yes.   Thank  you. 

13  MR.  BRENNER:    I'd  like  to  thank  the  witness 

14  and  counsel. 

15  (Whereupon,  at  5:12  p.m.,  the  deposition 

16  was  concluded.) 
17 

1 8  

19  JAMES  R.  DUDINE 
20 

21 
22 
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1  PROCEEDINGS 

2  COMMITTEE  CONFIDENTIAL 

3  (11:55  a.m.) 

4  Whereupon, 

5  EARL  FLETCHER  JACKSON 

6  was  called  for  deposition  in  the  above-entitled 

7  matter  and,  having  been  first  duly  sworn  by  the 

8  Notary  Public,   was  examined  and  testified  as 

9  follows: 

10  EXAMINATION 

1 1  BY  MR.  GIUFFRA: 

12  Q      Mr.  Jackson,  would  you  please  state  your 

13  name  for  the  record? 

14  A      Fletcher  Jackson.   The  first  name  is 

1 5  actually  Earl,  Earl  Fletcher  Jackson. 

16  MR.  GIUFFRA:    Mr.  Jackson,  this  is  a 

17  deposition  that  is  being  conducted  pursuant  to  Senate 

18  Resolution  120,  a  copy  of  which  I  have  here  for  you 

19  if  you  have  an  interest  in  seeing  it. 

20  This  Resolution  establishes  a  special 

2 1  committee  administered  by  the  Banking  Committee  to 

22  conduct  an  investigation  involving  Whitewater 

4 

1  Development  Corporation,  Madison  Guaranty  Savings  & 

2  Loan  Association,  Capital  Management  Services,  Inc., 

3  and  other  related  matters. 

4  My  name  is  Robert  Giuffra.   I  am  the  Chief 

5  Counsel  on  the  Senate  Banking  Committee. 

6  To  my  left  is  Lane  Cole,  who  is  Democratic 

7  Deputy  Special  Counsel,  and  to  his  left  is  Andrew 

8  Schauer. 

9  MR.  GIUFFRA:    You  understand  that  you 

10  have  a  right  to  be  represented  by  counsel  here 

1 1  today? 

12  THE  WITNESS:   I  will  waive  that  right. 

13  MR.  GIUFFRA:   You  would  waive  that? 

14  THE  WITNESS:   Yes. 

15  MR.  GIUFFRA:    Is  Mr.  Fishman,  who  is 

16  present,  representing  you,  or  is  he  representing  the 

17  Department  of  Justice? 

18  THE  WITNESS:   I  think  it  is  in  his 

19  official  capacity,  whatever  it  is. 

20  He  is  representing  me  as  an  employee,  I 

21  guess,  of  the  Department  of  Justice,  but  not  on  a 

22  personal  basis. 
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1  MR.  FISHMAN:   That  is  correct. 

2  I  am  Paul  Fishman,  Deputy  Associate 

3  Attorney  General.   I  am  appearing  on  behalf  of  the 

4  Department  of  Justice  and  for  Mr.  Jackson  in  his 

5  official  capacity. 

6  (Discussion  off  the  record.) 

7  MR.  GIUFFRA:   Mr.  Jackson,  this  is  a 

8  deposition  that  is  being  conducted  in  advance  of  a 

9  public  hearing  that  the  Special  Committee  will 

10  probably  be  conducting  on  Justice  Department  matters 

1 1  in  November  sometime,  and  there  is  a  possibility  you 

12  will  be  asked  to  testify  at  that  hearing.   We  will 

13  notify  you  in  advance. 

14  The  procedure  today  is  fairly 

15  straightforward.   We  will  ask  you  a  series  of 

16  questions. 

17  I  will  go  first,  and  then  Mr.  Cole  will 

18  ask  questions. 

19  You  will  be  testifying  under  oath.   If  at 

20  any  time  today  you  do  not  understand  the  question, 

21  please  let  us  know  and  we  will  clarify  the  question. 

22  If  you  need  a  break,  again,  just  let  us  know  and  we 

1  will  take  a  break. 

2  The  Court  Reporter  will  prepare  a  record 

3  of  the  questions  and  answers.   This  deposition 

4  will  be  treated  as  Committee  Confidential  until 

5  the  commencement  of  the  hearings,  meaning  that  it 

6  will  not  be  made  available  to  the  public  or  to  the 

7  press. 

8  Prior  to  the  hearings  we  will  be  advising 

9  you  of  your  right  to  review  the  transcript,  and  that 

10  will  probably  be  four  days  before  the  start  of  the 

1 1  hearings. 
12 

13  BY  MR.  GIUFFRA:    (Resuming) 

14  Q      Okay,  let's  begin. 

15  Do  you  have  any  questions? 

16  A      No. 
17 

18 
19 

20  Q      And  your  present  business  address? 

21  A      That  would  be  425  West  Capitol,  5th 

22  Floor. 
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1  Q      And  your  present  position? 

2  A      Assistant  U.S.  Attorney. 

3  Q      Is  that  in  the  Eastern  District  of 

4  Arkansas? 

5  A      Correct. 

6  Q      Could  you  just  briefly  state  your 

7  employment  history  from  law  school  to  the 

8  present? 

9  A      After  law  school  ~  I  got  out  in  the  summer 

10  of  1963  —  I  went  to  work  for  the  Chief  Justice  of  the 

1 1  Arkansas  Supreme  Court  as  a  law  clerk.   I  stayed 

12  there  approximately  two  years. 

13  I  then  went  to  work  for  the  Arkansas 

14  Attorney  General's  Office. 

15  I  stayed  there  until  an  election  where 

16  everybody  got  thrown  out. 

17  That  was  about  1957. 

18  MR.  COLE:    1967? 

19  THE  WITNESS:    1967,  yes;  '67. 

20  Then  I  went  to  work  for  a  law  firm  by  the 

21  name  of  Howe,  Price,  Howe  &  Worsham,  state  senator 

22  Max  Howe's  law  firm. 

1  I  stayed  there  until  1971,  and  went  — 

2  by  chance  one  morning  over  a  cup  of  coffee  I 

3  find  out  that  the  U.S.  Attorney  was  looking  for 

4  somebody. 

5  So  I  wind  up  over  there  about  March  27  of 

6  1971.    I  have  been  there  ever  since. 

7  BY  MR.  GIUFFRA:    (Resuming) 

8  Q      Directing  your  attention  to  the  period 

9  September  1992  through  November  of  1993,  what  were 

10  your  responsibilities  at  the  U.S.  Attorney's  office 

1 1  in  that  period? 

12  A      Well,  I've  done  everything. 

13  I  started  out  doing  mostly  low-level 

14  junk.   Then  I  wound  up  doing  tax  cases  and  financial 

15  cases. 

16  Then  in  '83  I  went  over  to  doing  civil 

17  cases  exclusively  for  about  five  years. 

18  Then  I  went  into  the  savings  &  loan  things 

19  sometmie  I  think  around  early  December  of  '89,  and  I 

20  stayed  with  that  off  and  on  for  about  three  years, 

21  sometimes  going  back  to  civil. 

22  Then  I  went  back  to  civil  for  awhile. 
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1  Then  I  got  moved  back  to  criminal. 

2  I've  moved  from  criminal  to  civil  seven 

3  times  in  twelve  years. 

4  (Laughter.) 

5  THE  WITNESS:   Then  I  was  back  in  criminal 

6  I  guess  at  about  the  time  the  David  Hale  thing  came 

7  in. 

8  And  now  I  am  back  in  civil. 

9  BY  MR.  GIUFFRA:    (Resuming) 

10  Q      During  the  period  of  the  David  Hale 

1 1  matter,  when  did  that  come  into  your  office,  as  best 

12  you  can  recollect? 

13  A      June  of  1993. 

14  Q      And  you  were  in  the  criminal  section  as  of 

15  June  of '93? 

16  A      I  still  had  some  foreclosures,  but  I  would 

17  say  it  was  about  half  and  half  at  that  point. 

18  Q      Were  you  operating  as  a  line  attorney? 

19  Or  were  other  attorneys  reporting  to 

20  you? 

21  A      No,  I've  never  been  a  supervisor. 

22 I've  always  been  at  the  bottom. 

1  Q      Now  were  you  handling  other  matters  ~ 

2  strike  that. 

3  In  June  of  '93,  were  you  handling  other 

4  matters  related  to  savings  and  loans? 

5  A      No. 

6  I  think  it  had  been  a  year. 

7  I  think  I  am  still  in  a  savings  &  Loan 

8  slot. 

9  You  know,  when  they  created  slots,  I 

10  think  I  got  moved  into  a  savings  and  loan  ~  I 

1 1  thmk  I've  been  in  it  for  I  don't  know  how  long.   But 

12  there  wasn't  any  savings  &  loan  cases  for  a  period  of 

13  time. 

14  So  I  think  it  had  been  a  year  before  Hale 

1 5  before  I  had  been  involved  in  any  savings  and  loan 

16  cases. 

17  Q      So  Hale  would  have  been  the  first  one?  Or 

1 8  Hale  was  exactly  the  same  as  most  cases,  but  was  that 

19  the  first  savings  and  loan  case  that  you've  gotten 

20  involved  in? 

21  A      Oh,  Lord,  no. 

22  Back  in  1989,  First  South,  which  was  the 
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1  big  one. 

2  Q      Were  there  any  other  savings  and  loan 

3  cases  that  you  were  involved  in,  to  the  extent  that 

4  they  are  public? 

5  A      They  are  public. 

6  Independent  Federal. 

7  I  reviewed  some  that  were  not  public  that 

8  never  went  anywhere,  but  those  were  two  that  were 

9  indicted. 

10  Q      In  June  of  1993,  how  did  you  come  to  learn 

1 1  about  allegations  against  Hale? 

12  A      The  FBI  agent  who  was  assigned  to  it  1 

13  think  got  me  into  a  meeting  with  the  supervisor,  and 

14  then  I  think  they  contacted  Pence  and  he  was  assigned 

15  to  that. 

16  Q      Was  Pence  the  Acting  U.S.  Attorney  at  that 

17  time? 

18  A      Right. 

19  Yes. 

20  Q      Do  you  recall  who  the  supervisor  was  at 

21  that  time? 

22  A      At  the  FBI?   That  would  have  been  -- 


1  Q      No,  your  supervisor. 

2  A      I'm  not  sure  we  had  one,  did  we? 

3  Mack  Dotson  had  been  the  chief  of  the 

4  Crimmal  Section,  and  he  left  with  Banks.   I'm 

5  assuming  that  there  was  no  chief  ~ 

6  Q      So  you  would  have  been  reporting  directly 

7  to  the  U.S.  Attorney? 

8  A      Yes. 

9  I  don't  think  there  was  at  that  point  in 

10  time  a  chief  of  either  section,  because  Pence  had 

1 1  been  the  civil  ~ 

12  MR.  FISHMAN:   Acting  U.S.  Attorney. 

13  THE  WITNESS:   Yes,  Acting. 

14  BY  MR.  GIUFFRA:    (Resuming) 

1 5  Q      About  how  many  lawyers  are  there  in  the 

16  U.S.  Attorney's  Office  in  Little  Rock? 

17  A      I  think  back  then  there  were  probably  17, 

18  18. 

19  Some  had  left  when  Banks  left,  so  I  don't 

20  know  really  what  the  count  was. 

21  Q      Do  you  recall  the  name  of  the  FBI  agent 

22  who  contacted  you? 


41-378  97-26 
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1  A      It  would  be  David  Reign,  R-E-I-G-N,  I 

2  believe  is  how  it  is  spelled. 

3  Q      Was  he  someone  who  worked  in  the  Little 

4  Rock  office? 

5  A      Yes. 

6  We  had  worked  on  some  previous  cases. 

7  Q      So  he  was  just  calling  you  because  of  his 

8  prior  relationship  with  you? 

9  A      I  would  assume  so,  yes. 

10  Q      And  that  is  fairly  standard  procedure  for 

1 1  FBI  agents  to  contact  the  ~ 

12  A      It  is  not  now,  but  it  has  been. 

1 3  When  I  first  went  up  there,  that  was 

14  standard  procedure. 

1 5  Then  it  changed  over  to  where  everythmg 

16  went  to  a  chief  assistant. 

17  Then  when  you  didn't  have  a  chief 

18  assistant  I  guess,  in  the  interim,  that  is  the  way  it 

19  worked. 

20  But  now  everything  has  to  go  through  the 

2 1  Chief  of  Criminal. 

22 Q      What  do  you  recall  Mr.  Reign  saying 

1  anything  to  you  about  David  Hale  when  he  first 

2  contacted  you? 

3  A      Just  that  they  had  in  a  referral  from  SBA 

4  that  the  Inspector  General  of  SBA  referred  the  matter 

5  to  the  FBI  for  investigation,  and  would  I  like  to 

6  look  at  it. 

7  I  had  done  one  just  like  it  back  in  the 

8  '70s. 

9  Q      What  was  the  matter  that  you  had  been 

10  involved  in  previously? 

1 1  A      Swarak  &  Smith  -- 

12  Q      You  may  want  to  spell  -- 

13  A      Swarak,  S-W-A-R-A-K. 

14  Do  you  know  Mark  Toohey? 

15  Q      Yes. 

16  A      He  was  one  of  the  defense  attorneys  in 

17  that  case. 

18  Small  world,  isn't  it? 

19  Q      Yes.   That's  for  sure. 

20  And  this  would  have  been  in  June  of  '93 

2 1  that  you  ~ 

22  A      That   is   to   the   best  of  my 
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1  recollection. 

2  Q      What  did  he  tell  you  about  the  allegations 

3  about  Mr.  Hale? 

4  A      Just  would  I  like  to  read  the  stuff. 

5  Q      So  you  then  read  the  file,  is  that 

6  correct? 

7  A      Yes. 

8  Q      And  did  you  maice  any  judgments  based  on 

9  your  review  of  the  file? 

10  MR.  FISHMAN:    Can  we  go  off  the  record  a 

1 1  second? 

12  MR.  GIUFFRA:    Sure. 

13  (Discussion  off  the  record.) 

14  BY  MR.  GIUFFRA:    (Resuming) 

15  Q      All  right,  Mr.  Jackson,  you  obtained 

16  a  copy  of  this  SB  A  file  from  Mr.  Reign; 

17  correct? 

18  A      A  copy  of  the  letter  of  referral  from  the 

19  Inspector  General  of  SB  A  with  the  attached  audit 

20  items. 

21  Q      After  reviewing  the  letter  of  referral  and 

22  attached  audit  items,  did  you  determine  that  you 
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1  needed  to  take  any  fiirther  steps? 

2  A      We  worked  on  that  one. 

3  It  never  went  anywhere,  but  we  worked  on 

4  it. 

5  Q      What  type  of  ~  what  did  you  do  to  "work  on" 

6  the  file? 

7  A      At  the  time  there  was  another 

8  investigation,  which  was  undercover,  which  involved 

9  Mr.  Hale,  so  we  could  not  do  anything  that  would  be 

10  public. 

1 1  So  what  we  did,  we  went  around 

12  gathering  up  documents  from,  oh,  like  the  FBI  has 

13  some  sort  of  in  like  to  credit  reports  and  to 

14  corporations. 

1 5  We  tried  getting  all  of  the 

16  information  we  could  on  these  various  and 

17  sundry  organizations  and  did  all  of  the 

1 8  investigation  we  could  do  without  having  to  go  ask 

19  somebody  something  which  would  trigger  somebody 

20  knowing  something. 

21  So  we  more  or  less  ~  then  we  decided  we 

22  would  do  a  search  warrant  at  a  later  point  in  time. 
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1  but  we  did  all  the  background  stuff  and 

2  gathered  up  everything  we  could  do  without  having  to 

3  issue  any  subpoenas  or  having  to  go  interview 

4  anybody. 

5  Then  we  decided  to  ~  there  was  a  slight 

6  person. 

7  Reign  was  involved  in  all  the  Waco  stuff. 

8  He  was  on  the  SWAT  team. 

9  So  we  had,  you  know,  some  delays. 

10  We  eventually  did  a  search  warrant  for 

11  Hale's  office. 

12  Q      Would  that  have  been  July  21st  or  July  — 

13  A      Whatever  the  date  is. 

14  The  only  thing  1  can  tell  you,  if  you  know 

15  what  day  Vince  Foster's  death  was,  it  would  be  the 

16  day  before  is  when  we  got  the  cert  form. 

17  MR.  COLE:    He  knows  that. 

18  BY  MR.  GIUFFRA:    (Resuming) 

19  Q      So  that  would  have  been  July  19th,  1993? 

20  A      Yes. 

21  But  that  referral  never  went  anywhere. 

22 Q      Did  you  ever  discuss  the  fact  that  you 


1  were  going  to  be  getting  a  search  warrant  with 

2  anyone? 

3  A      With  Steve  Irons,  FBI;  David  Crane,  FBI; 

4  Gretchen  Hall,  Financial  Analyst,  FBI;  my  secretary 

5  typed  an  affidavit,  and  either  the  morning  of  the 

6  search  or  the  afternoon  before  the  search,  I  told 

7  Pence  because  I  was  afraid  there  would  be  a  screw-up 

8  and  we  would  all  be  in  the  newspapers  or  on  the  six 

9  o'clock  news,  and  I  wanted  to  alert  him  if  something 

10  went  wrong. 

1 1  So  that  is  the  only  people  I  told  or  had 

12  any  discussion  with. 

13  Q      Pence  was  U.S.  Attorney  at  the  time? 

14  A      Yes. 

1 5  But  that  was  just  right  before  it,  because 

16  I  was  ~  the  search  was  in  a  very  public  place. 

17  And  if  you  had  the  six  o'clock  news  out 

1 8  there  wondering  what  was  going  on,  like  they  usually 

19  do,  I  wanted  to  alert  him  in  case  anything  went  on. 

20  But  he  didn't  really  know  any  of  the  details  of  what 

21  it  was  about. 

22  Q      Was  that  because  of  the  location  of  Mr. 
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1  Hale's  office? 

2  A      Yes. 

3  It  was  right  among  the  high  fashion 

4  boutique  area. 

5  The  FBI  --  we  discussed  about  this,  and  them 

6  just  sending  female  agents,  well  dressed,  and  some 

7  people  that  did  not  look  like  agents  out  there  to  do 

8  it,  But  you  would  run  a  pretty  good  risk  of  being 

9  spotted  if  you  were  there. 

10  Q      You  mentioned  previously  an  undercover 

1 1  operation  involving  Mr.  Hale. 

12  Were  you  working  on  that  operation? 

13  A      No. 

14  That  was  out  of  another  office. 

15  Q      Do  you  recall  what  office  that  was? 

16  A      1  don't -- Let's  go  off  the  record  for  a 

17  second. 

18  MR.  FISHMAN:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  MR.  GIUFFRA:    Let's  go  back  on  the  record. 

2 1  You  previously  testified  that  there  was 

22  another  undercover  operation  involving  Mr.  Hale; 
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1  correct? 

2  THE  WITNESS:   Yes.   That  is  what  caused 

3  the  delay. 

4  BY  MR.  GIUFFRA:   (Resuming) 

5  Q      Who  advised  you  of  the  other  undercover 

6  operation? 

7  A      That  would  have  been  people  at  the  FBI. 

8  Q      Okay,  did  they  -- 

9  A      But  they  were  not  involved,  but  they  know 

10  about  it. 

1 1  Q      Did  they  tell  you  any  more  about  this 

12  undercover  operation  against  Mr.  Howe? 

13  A      No. 

14  Q      You  don't  know  anything  more  as  you  sit 

15  here  today  about  what  the  undercover  operation  was 

16  about. 

17  MR.  FISHMAN:    You  may  confine  that  to  a 

18  "yes"  or  "no"  answer,  if  we  could,  for  the  moment. 

19  Okay? 

20  THE  WITNESS:    I  don't  know  anything  of  the 

21  details,  or  any  of  the  rest  of  it.    I  think  it  has 

22  probably  been  in  the  newspaper  at  some  point,  but  I 
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1  didn't  really  pay  any  attention. 

2  BY  MR.  GIUFFRA:   (Resuming) 

3  Q      Do  you  have  any  knowledge  as  you  sit  here 

4  today  as  to  what  office  would  have  been  handling  that 

5  undercover  operation? 

6  A      No. 

7  All  I  know  is  it  caused  us,  you  know,  to 

8  have  to  slow  down,  or  take  a  little  extra  time  ~ 

9  Q      In  doing  the  search  warrant? 

10  A      Yes. 

1 1  Q      What  happened  after  you  did  the  search 

12  warrant?  Collected  the  documents? 

13  A      We  took  them  right  to  the  ~  okay,  the  FBI 

14  picked  them  up  and  got  them  back  out  to  the  FBI 

15  office  around  1 1:00  o'clock  that  morning. 

16  1  went  out  and  went  through  them. 

17  At  the  same  time  I  called  the  attorney 

18  for  ~  see,  we'd  got  Mason  Phipps  down  to  Dallas  to  the 

19  SBA's  Examiner's  office  ~ 

20  Q      This  would  -- 

21  A      -- and  had  been  going  through  all  of  the 

22  exam  items. 

22 

1  1  had  made  two  trips  down  there. 

2  Q      This  would  be  prior  to  the  search  warrant? 

3  A      Yes. 

4  And  when  I  was  down  in  Dallas,  1  saw 

5  something  in  one  of  the  files  that  I  thought  might  be 

6  something  worth  pursuing. 

7  Q      And  what  was  that  that  you  saw  in  the 

8  files  in  Dallas  that  you  thought  might  be  worth 

9  pursuing? 

10  MR.  FISHMAN:    Again  --  Can  we  go  off  the 

1 1  record  again? 

12  (Discussion  off  the  record.) 

13  MR.  GIUFFRA:   Would  you  read  back  my  last 

14  question? 

15  THE  REPORTER:    "QUESTION:     This  would  be 

16  prior  to  the  search  warrant? 

17  "ANSWER:   Yes.   And  when  I  was  down  in 

1 8  Dallas,  I  saw  something  in  one  of  the  files  that  1 

19  thought  might  be  something  worth  pursuing. 

20  "QUESTION:    And  what  was  that  that  you  saw 

21  in  the  files  in  Dallas  that  you  thought  might  be 

22  worth  pursuing?" 
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1  BY  MR.  GIUFFRA:    (Resuming) 

2  Q      You  can  answer. 

3  A      I  saw  a  Xerox  copy  that  had  three  checks 

4  Xeroxed  on  it. 

5  One  was  to  Blame,  Incorporated;  one 

6  was  to  River  Valley;  and  the  other  one  was  to 

7  Maclntyre. 

8  What  that  did  was  to  trigger  the 

9  idea  of  how  Hale  had  done  the  Townsend 

10  transaction  and  leveraged  the  money  from  SB  A,  the 

1 1  circular  transaction  for  which  he  eventually  was 

12  indicted. 

13  Q      Did  you  testify  you  were  contacted 

14  sometime  in  June  by  the  FBI,  between  June  and 

1 5  the  time  that  you  executed  the  search  warrant  of 

16  Mr.  Hale's  office,  did  you  speak  to  anyone  at  the 

17  SB  A? 

18  A      Yes. 

19  Q      Who  did  you  speak  with  there? 

20  A      Walter  Peterson,  who  is  here  in 

21  Washington;  the  attorney,  who  escapes  me  right 

22  now;  Chuck  Odom,  who  is  the  examiner  down  in 


1  Dallas. 

2  I  spent  a  lot  of  time  with  the  SBA  people 

3  before  we  did  the  search  warrant. 

4  Q      What  did  the  general  ~  I  know  we  have  a 

5  time  constraint  here  ~  what  generally  did  the  SBA 

6  officials  say  to  you  about  capital  management  and/or 

7  David  Hale? 

8  A      Well,  see,  we  started  out  with  the  initial 

9  referral;  but  after  ~  the  day  of  the  search  warrant, 

10  the  day  they  got  the  documents  and  went  out 

1 1  there,  I  called  the  law  firm  that  had  handled  the 

12  lawsuit  involving  the  Townsends  and  went  down  and 

13  they  gave  me  their  documents,  and  it  laid  it  all  out, 

14  which  was  all  of  the  information,  just  about,  that 

15  you  would  need  to  put  together  the  indictment,  they 

16  had. 

17  Then  I  called  Mr.  Peterson  and  he  told  me 

18  about  Hale's  letter  claiming  that  the  money  was  from 

19  the  sale  of  a  small  Center  by  his  wife. 

20  So  I  would  say  that  Mr.  Peterson,  along 

21  with  that  law  firm,  are  the  ones  who  handed  us  the 

22  indictment  on  a  silver  platter. 
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1  The  SB  A  was  very  cooperative. 

2  Q      What  was  an  "LHM"? 

3  Let  me  show  you  a  document,  FBI  ~  it's 

4  marked  as  748-49. 

5  (Handing  document  to  the  witness.) 

6  A      I  don't  know  what  ~  I  guess  that  is 

7  one  of  their  ~  what  is  the  date  of  this  thing? 

8  June  21. 

9  This  is  about  when  that  thing  started,  you 

10  know,  when  we  first  started  looking. 

1 1  This  June  date  ~  and  those  are  the  names 

12  that  were  in  the  initial  referral. 

13  Q      From  the  SBA? 

14  A      Yes. 

15  Q      Do  you  remember  anything  more  about  that 

16  initial  SBA  referral? 

17  A      It  involved  '91  and  '90  transactions. 

18  Q      '90  and  '91? 

19  A      Yes. 

20  But  there  was  no  loss  to  the 

2 1  government. 

22 Q      Were  any  persons  identified  as  possible 

26 

1  targets  in  that  referral? 

2  A      David  Hale  and  Anderson,  the  people  that 

3  you  have  got  there  in  your  list. 

4  Q      Do  you  recall  whether  there  was  any 

5  mention  in  that  referral  of  Jim  Guy  Tucker? 

6  A      No. 

7  MR.  FISHMAN:    I'm  sorry?   "No,"  you  don't 

8  remember,  or  "no,"  there  wasn't? 

9  THE  WITNESS:   There  was  not. 

10  BY  MR.  GIUFFRA:    (Resuming) 

1 1  Q      Just  to  speed  the  process  up,  was  there 

12  any  reference  to  James  or  Susan  McDugal  in  that 

13  referral  that  you  can  recall? 

14  A      No. 

15  These  were  strictly  '90  and  '91 

16  transactions. 

17  Q      Okay. 

18  A      What  you  are  talking  about  occurred  back 

19  in  the  mid-' 80s. 

20  Q      In  the  mid-'80s. 

21  But  there  was  nothing  about  them? 

22  A      No. 
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1  Q      Okay.     After  you  reviewed  the 

2  documents  that  you  obtained  in  connection  with  the 

3  search  warrant,  about  how  many  documents  were 

4  there? 

5  A      With  the  search  warrants  we  obtained  a 

6  series  of  files  that  primarily  pertained  to  the  '90 

7  and  '91  ~  the  loan  files  is  what  we  grabbed. 

8  There  wasn't  a  whole  lot  there  worthwhile 

9  lookmg  at,  though. 

10  Q      It  was  narrowly  focused  on  the  '90-'91 

1 1  transaction? 

12  A      That  is  what  the  search  was. 

13  Q      So  you  didn't  just  go  in  there  and  take 

14  every  piece  of  paper  in  Capital  Management? 

15  A      No. 

16  We  did  what  we  thought  would  be 

17  appropriate  as  far  as  the  magistrate  was  concerned  of 

18  having,  you  know,  a  limited-scope  search. 

19  Q      In  any  of  the  documents  that  you  obtained 

20  in  connection  with  that  search  warrant,  v/as  any 

2 1  reference  made  to  either  Jim  Guy  Tucker  or  ~ 

22  A      Yes. 
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1  We  picked  up  the  Castle  ~  not  the  Castle, 

2  but  some  of  the  ~  we  picked  up  some  of  the  Tucker  loan 

3  files  that  had  been  referred  back  through  the  -  I'm 

4  trying  to  remember  why  we  picked  those  up,  but  we 

5  did,  and  we  picked  up  Master  Marketing,  a  McDugal 

6  file. 

7  You  want  the  list  of  loan  files? 

8  Q      Yes. 

9  A      We  picked  up  all  the  loan  files  that  had 

10  been  delinquent  that  had  gone  back  through  the  years, 

11  which  is  what  related  back  to  the  '90  and  '91. 

12  In  other  words,  '90  and  '91  did  refer  back 

13  to  delinquencies. 

14  Q      And  the  Master  Marketing  loan  is  the 

15  $300,000  loan  to  Susan  McDugal? 

16  A      Right. 

17  Q      Was  there  any  reference  in  any  of  the 

18  documents  that  you  obtained  in  connection  with  that 

19  search  warrant  to  then-Governor  Clinton? 

20  A      No. 

21  Q      Do  you  recall  any  reference  in  any  of  the 

22  documents  obtained  in  connection  with  that  search 
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1  warrant  to  Whitewater  Development  Corporation? 

2  A      No. 

3  Q      You  picked  up  ~  just  to  clarify  this  ~  you 

4  picked  up  the  delinquent  loan  files  because  that  was 

5  specified  in  the  search  warrant? 

6  A      Yes. 

7  And  those  were  some  that  were  included  in 

8  the  list. 

9  Oh,  I  fixed  up  a  list  of  about  1 8  loan 

10  files  that  I  thought  we  could  justify  getting  under 

1 1  the  SB  A  referral. 

12  Q      You  just  basically  picked  the  delinquent 

13  ones  because  you  thought  the  delinquent  ones  would 

14  be  - 

15  A      No,  the  delinquent  ones  —  the  referral 

16  basically  related  to  a  thing  that  Hale  was  doing, 

17  which  was  making  new  loans  to  cure  old 

18  delinquencies. 

19  Q      I  understand. 

20  A      So  this  stuff  was  relevant,  in  a  way. 

2 1  Q      What  was  the  next  action  that  you 

22  took  following  a  reviewing  of  the  documents 
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1  that  you  obtained  in  connection  with  the  search 

2  warrant? 

3  A      See,  once  I  got  the  stuff  from  the  law 

4  firm,  I  sat  down  and  started  drafting  an  indictment. 

5  I  had  an  indictment  drafted  within  four  days. 

6  Q      So  this  would  have  been  before  the  end  of 

7  July? 

8  A      Yes. 

9  When  Hale's  attorneys  first  came  in,  I 

1 0  gave  them  a  copy  of  the  proposed  indictment.   That 

1 1  was  within  about  a  week. 

12  Q      Let  me  show  you  a  document  which  is  marked 

13  as  Department  of  Justice  5553,  and  it  runs  to  5558. 

14  (Handing  document  to  the  witness.) 

15  A      Okay.   This  is  the  indictment  that  did 

16  come  out  later. 

1 7  This  is  the  second  draft  of  the 

1 8  indictment. 

19  Q      So  there  was  an  earlier  draft? 

20  A      Yes. 

21  ft  was  the  same  thing,  though. 

22  The  only  thing  was,  this  is  a  little  bit 
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1  shorter. 

2  It  got  rid  of  some  language,  but  if  you've 

3  seen  one,  you  have  in  effect  seen  the  both  of  them. 

4  Q      Okay. 

5  And  the  first  draft  of  this  indictment 

6  bears  your  signature  at  page  557? 

7  Is  that  correct? 

8  A      Huh? 

9  Q      You  signed  this? 

10  A      Oh,  yes. 

1 1  This  is  the  indictment  itself 

12  Q      Okay.   And  the  first  draft  of  this 

13  indictment  you  prepared  in  July  of  '93? 

14  A      Yes. 

15  Q      Now  after  you  prepared  the  draft  of,  let's 

16  call  this  for  shorthand,  "the  Hale  indictment,"  what 

17  action  did  you  take? 

18  MR.  FISHMAN:    Provided  he  is  not  going  to 

19  get  into  any  grand  jury  issues. 

20  We  have  to  draw  a  very  strict  line. 

21  MR.  GIUFFRA:    I  understand,  because  of  the 

22  6(e)  problem. 


1  MR.  FISHMAN:    Well,  I  wouldn't  call  the 

2  6(e)  a  "problem."   I  would  call  it  a  ~ 

3  MR.  COLE:    --  stricture. 

4  MR.  FISHMAN:    ~  legal  requirement. 

5  MR.  COLE:    ~  legal  protections  provided  by 

6  6(e). 

7  MR.  FISHMAN:    That's  right. 

8  And  I  do  not  want  to  risk  Mister  ~  and  I  am 

9  sure  the  Committee  does  not  want  to  risk  Mr. 

10  Jackson's  violating  the  Rule. 

1 1  MR.  GIUFFRA:    Obviously. 

12  THE  WITNESS:    We  had  a  variety  of 

13  discussions  with  a  variety  of  lawyers  representing 

14  the  various  and  sundry  proposed  defendants;  and  you 

15  also  had  a  continuation  of  —  we  were  having  problems 

16  getting  the  records  fi-om  Plasidy  Bank  &  Trust,  back 

1 7  records,  that  we  were  needing. 

18  So,  I  learned  a  long  time  ago  you  do  not 

19  indict  before  you  have  got  your  documents,  and  so  we 

20  kept  trying  to  get  the  stuff  from  Plasidy  Bank  that 

21  we  had  subpoenaed. 

22  MR.  GIUFFRA:    Let's  go  off  the  record  for 
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1  a  second. 

2  (Discussion  off  the  record.) 

3  BY  MR.  GIUFFRA:    (Resuming) 

4  Q      Mr.  Jackson,  you  testified  you  prepared 

5  the  draft  of  the  indictment,  then  you  spoke  with  some 

6  of  the  lawyers  for  some  of  the  people  who  were 

7  possible  defendants  in  the  action. 

8  A      All  of  the  defendants. 

9  Q      Now  would  that  have  been  shortly  after  you 

10  prepared  the  indictment? 

11  A      Yes,  it  would  have  been  —  Hale's  attorney 

12  called  the  same  day  of  the  ~ 

13  Q      Search  warrant? 

14  A      ~  search  warrant  wanting  a  copy  of  the 

15  affidavit  for  the  search  warrant. 

16  I  told  the  magistrate  we  had  no  objection 

17  to  releasing  that. 

18  I'm  thinking  that  that  was  about  on  a 

19  Wednesday,  or  something  like  that. 

20  ft  was  actually  about  a  week  fi-om  the 

2 1  following  Friday  before  the  first  two  attorneys 

22  showed  up  at  my  office  to  talk  about  Hale. 


1  And  I'd  ah"eady  ~  you  know,  the  indictment 

2  was  already  drafted,  so  I  just  handed  them  a  copy  of 

3  the  proposed  indictment. 

4  Q      And  as  of  July  of  '93,  was  David  Hale  a 

5  Municipal  Judge? 

6  A      Yes. 

7  He  was  sitting  on  the  Bench  the  morning  of 

8  the  search  warrant. 

9  He  had  to  leave  the  Bench  to  come  out  to 

10  his  office. 

11  Q      Is  the  municipal  judge  ~  is  that  your  trial 

12  court  in  Arkansas? 

13  A      It's  Small  Claims,  Misdemeanors,  Traffic, 

14  whatever. 

15  Q      Was  he  a  prominent  figure  in  Little  Rock 

16  at  the  time? 

17  A      I  wouldn't  think  so. 

18  I  mean,  that's  not  exactly  a  high-level 

19  position. 

20  Q      Do  you  recall  the  name  of  his  lawyer? 

21  A      Oh,  initially  it  was  Bill  Price,  who  I 

22  used  to  work  for  at  that  law  firm  I  was  telling  you 
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1  about. 

2  Q      P-R-I-C-E? 

3  A      Yes. 

4  And  Richard  Mays,  who  is  a  prominent  Black 

5  attorney  in  Little  Rock. 

6  Q      That  is  M-A-Y-S? 

7  A      Um-hmmm. 

8  Q      And  they  came  to  see  you  sometime  the  end 

9  of  July? 

10  A      They  probably  came  to  me  the  Friday-week 

1 1  after  the  search. 

12  We  met  at  my  office. 

13  Q      What  do  you  recall  about  your  conversation 

14  with  Mr.  Price  and  Mr.  Mays? 

15  MR.  FISHMAN:   Again  let's  go  off  the 

16  record. 

17  (Discussion  off  the  record.) 

18  THE  WITNESS:   There  were  only  two  things 

19  discussed.   I  gave  them  a  copy  of  the  indictment. 

20  They  indicated  that  they  had  no  knowledge  whatsoever 

21  and  needed  to  go  back  and  talk  to  Hale  about  what  was 

22  in  the  indictment. 
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1  Mays  asked  me  about  the  prospect  of  a 

2  pretrial  diversion,  and  I  said,  no. 

3  BY  MR.  GIUFFRA:    (Resuming) 

4  Q      What  is  a  pretrial  diversion? 

5  A      A  pretrial  diversion  is  a  mechanism 

6  whereby  someone  is  not  charged. 

7  They  more  or  less  sign  an  agreement  that 

8  they  will  do  a  period  of  probation  with  the 

9  Probation  Office  and  at  the  end  of  it  everything  is 

10  wiped  out. 

11  It  is  a  mechanism  where  you  are  not 

12  charged.  It  is  kind  of  a  probationary  ~  informal 

13  probationary  thing. 

14  MR.  FISHMAN:   Off  the  record  for  a  second. 

15  (Discussion  off  the  record.) 

16  MR.  GIUFFRA:   Back  on  the  record. 

17  BY  MR.  GIUFFRA:    (Resuming) 

1 8  Q      Sir,  were  there  any  what  might  be  called 

19  plea  negotiations  during  this  meeting? 

20  A      No. 

21  And  there  wasn't  at  the  next  one,  either. 

22  Q      There  was  a  subsequent  meeting  with  Mr. 
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1  Mays? 

2  A      No. 

3  Mays  didn't  come  back. 

4  Mr.  Price  came  back,  and  Randy  Coleman 

5  came  back. 

6  Q      Do  you  recall  approximately  when  that  was? 

7  A      That  would  be  within,  oh,  I  would  say  a 

8  matter  of  a  couple  of  days. 

9  Q      This  is  still  toward  the  end  of  July? 

10  A      No. 

1 1  I  think  we  are  over  into  August  now. 

12  Q      Early  August? 

13  A      Yes. 

14  Q      And  do  you  recall  anything  about  that 

15  meeting? 

16  A      That  was  to  seal  the  indictment  and  give 

17  them  more  time  for,  I'm  not  sure  what. 

1 8  In  other  words,  they  more  or  less  wanted 

19  to  get  put  off  —  they  wanted  it  put  off.   There  was  a 

20  statute  of  limitations  problem  is  why  I  had  to  go, 

21  and  they  finally  accepted  my  position  that  I  was 

22  afraid  to  wait  until  the  absolute  last  month. 


1  Then  the  proposition  was,  would  I  seal  it, 

2  an  indictment. 

3  Q      You  had  not  empaneled  the  grand  jury  at 

4  this  point? 

5  MR.  FISHMAN:    Again,  to  be  clear,  it  is  my 

6  understanding  that  grand  juries  sit  all  the  time. 

7  Assistants  don't  actually  empanel  grand  juries. 

8  If  you  question  is:    Had  he  started  to 

9  present  evidence  to  the  grand  jury,  I  am  not  sure 

10  that  that  is  a  question  we  want  to  get  into  at  this 

1 1  point. 

12  MR.  FISHMAN:    Let's  go  off  the  record. 

13  (Discussion  off  the  record.) 

14  BY  MR.  GIUFFRA:   (Resuming) 

15  Q      Mr.  Jackson,  it  appears  the  grand  jury 

16  returned  in  December  1993,  Correct? 

17  A      Yes. 

18  Q      When  to  the  best  of  your  recollection  do 

19  you  recall  you  first  began  presenting  evidence  to  the 

20  grand  jury? 

21  MR.  COLE:    That  is  1992,  for  the  record. 

22  MR.  FISHMAN:   No,  it  is  1993. 
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1  MR.  COLE:    '93?   I'm  sorry. 

2  BY  MR.  GIUFFRA:    (Resuming) 

3  Q      1993? 

4  A      Yes. 

5  It  would  have  been  1993. 

6  The  only  evidence  I  presented  ~  okay, 

7  that's  right.   You  need  to  ~  it  would  have  been  about 

8  two  days  previously  is  when  the  start  of  the  matter, 

9  when  the  grand  jury  first  saw  the  indictment. 

10  BY  MR.  GIUFFRA:    (Resuming) 

11  Q      So  about  September  21st? 

12  A      Something  like  that. 

13  Q      And  there  was  a  concern  ~  let's  go  back  to 

14  the  meeting  in  August  with  Mr.  Price  and  Mr.  Coleman. 

15  They  had  a  concern  about  if  the  grand  jury  returned 

16  an  indictment,  that  the  indictment  be  sealed? 

17  A      They  were  wanting  the  matter  put  off. 

18  Because  of  statute  of  limitations  problems 

19  I  told  them  1  could  not. 

20  Then  they  came  up  with  the  proposition  of 

21  sealing  the  indictment,  and  I  told  them  that  could  no 

22  longer  be  done.   That  is  what  we  used  to  do  back  in 
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1  the  old  days,  but  now  you  have  to  justify  sealing  an 

2  indictment. 

3  Q      Did  they  indicate  why  they  wanted  to  seal 

4  the  indictment? 

5  A      No. 

6  Q      They  gave  you  no  indication  at  all? 

7  A      I  mean,  I  —  you  know,  they  didn't  tell  me, 

8  but  they  were  wanting  it  put  off  for  some  reason. 

9  Q      Am  I  correct,  sir,  that  a  sealed 

10  indictment  would  not  have  been  made  public? 

1 1  A      Correct. 

12  Q      Do  you  have  any  understanding  as  to  why 

13  they  wanted  to  keep  the  indictment  from  becoming 

14  publicly  known? 

15  A      I  don't  know. 

16  They  didn't  ~  I  mean,  they  didn't  tell  me. 

17  That's  the  best  I  can  answer  you. 

18  Q      Did  you  enter  into  any  plea  negotiations 

19  at  that  time? 

20  A      No. 

2 1  Q      Did  you  subsequently  have  another  meeting 

22  with  Mr.  Hale  or  Mr.  Hale's  lawyers? 
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1  A      The  next  time  it  was  Randy  Coleman  that 

2  came  by,  either  the  next  day  or  the  day  after. 

3  Q      This  is  still  early  August? 

4  A      Yes. 

5  Q      And  - 

6  A      Basically  the  conversation  at  that  time 

7  was  the  availability  of  a  misdemeanor.  Also 

8  discussed  at  that  time  was  where  Hale  could  lead  to, 

9  which  would  be  Jim  McDugal,  and  after  that  to 

10  possibly  Tucker,  and  possibly  to  the  Clintons. 

1 1  I  told  him  that  there  was  no  applicable 

12  misdemeanor  in  financial  crimes.   You  have  to  have 

13  $100  or  less  to  get  out  of  the  misdemeanor  category 

14  by  any  statute;  and  that  in  my  view  under  the 

15  circumstances  they  would  have  to  be  a  felony. 

16  He  left,  and  from  there  on  about  a  week 

17  later  Ms.  Casey  came  in  and  all  of  the  negotiations 

18  from  then  on  were  with  Mr.  Coleman,  Mr.  Johnson,  and 

19  Ms.  Casey. 

20  I  wasn't  mvolved  in  those  discussions. 

2 1  Someone  went  over  my  head. 

22 Q      Let's  go  back  a  little  bit. 
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1  We  are  probably  talking  the  third  week  of 

2  August  is  this  third  meeting  that  you  had  with 

3  counsel  for  Hale? 

4  A      You  would  be  talking  in  the  first  two 

5  weeks  of  August. 

6  I  don't  have  a  calendar. 

7  I'm  referring  everything  back  to  the  Grand 

8  Jury,  and  then  over  to  ~  and  I  don't  remember  exactly 

9  what  day  Ms.  Casey  came  in,  and  1  don't  remember 

10  exactly  when  Michael  Johnson  became  First  Assistant, 

1 1  and  then  you  come  over  to  September  23  rd. 

12  So  you  are  talking  about  a  time  frame  in 

13  there. 

14  But  to  the  best  of  my  recollection,  the 

15  events  that  we  are  talking  about,  the  meetings  that  I 

16  had  with  Hale's  attorneys,  occurred  within  the  first 

1 7  say  ten  days  of  August. 

18  Q      Now  let's  call  it  the  third  meeting  --  this 

19  is  the  meeting  with  Mr.  Coleman. 

20  A      Okay. 

21  MR.  GIUFFRA:    Let's  take  a  break  here. 

22  (Recess.) 
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1  (Recess.) 

2  BY  MR.  GIUFFRA: 

3  Q      Mr.  Jackson,  if  I  could  take  you  back  to 

4  the  meeting  that  was  held  in  your  office  with 

5  Mr.  Coleman,  which  would  be  the  third  meeting  you  had 

6  with  counsel  for  Mr.  Hale  ~ 

7  A      Okay. 

8  Q      ~  would  it  be  fair  to  say  you  had  what 

9  might  be  described  as  plea  negotiations  at  that 

10  meeting,  or  was  it  a  proffer? 

1 1  A      No,  it  wasn't  a  proffer.   It  was  just  ~  we 

12  discussed  what  I  have  said,  the  availability  of  a 

13  misdemeanor,  which  I  guess  is  one  step  up  from 

14  prefrial  discussion,  the  problem  that  there  are  no 

1 5  misdemeanors  that  would  cover  the  situation,  that  it 

16  would  have  to  be  a  felony,  and  then  we  did  discuss 

17  the  area  of  who  Hale  might  have  information  of 

1 8  We  both  knew  what  we  were  talking  about  as 

19  far  as  that  area.   But  as  far  as  getting  down  any 

20  further  than  that,  that's  as  far  as  it  got. 

21  Q      You  mentioned  that  Mr.  Coleman  indicated 

22  that  Mr.  Hale  might  have  information  on  Jim  Guy 
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1  Tucker;  is  that  correct? 

2  A      I  think  Coleman  at  one  time  told  me  I  would 

3  get  Tucker. 

4  Q      You  would  get  Tucker? 

5  A      Uh-huh,  if  I  recall  his  language. 

6  Q      Did  he  say  anything  more  about  why  you 

7  would  get  Tucker? 

8  A      No.    I  mean,  he  didn't  give  me  any 

9  details.   There  was  never  what  you  would  call  a 

10  proffer,  an  offer  to  make  a  proffer  or  any  of  the 

1 1  rest  of  it,  and  I  didn't  indicate  any  willingness  to 

12  come  off  of  a  felony.    So,  in  other  words,  that  was 

13  just  a  preliminary  meeting,  you  might  say. 

14  Q      And  he  said  that  you  would  be  able  to, 

15  quote,  unquote,  "get  Tucker,"  but  he  didn't  provide 

16  any  more  detail  as  to  why  you  would  be  able  to  get 

17  Tucker? 

18  A      No,  but  I  had  to  assume  that  it  had 

19  something  to  do  with  those  loans  to  Tucker. 

20  Q      And  those  were  the  loans  that  you  had 

2 1  obtained  in  connection  with  the  search  warrant  that 

22  you  had  executed  on  the  20th  or  2 1  st? 
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1  A      Right.    My  sense  of  it  is  they  indicted  a 

2  couple  months  ago,  back  in  August  of  this  year,  is 

3  what  it  must  have  been  talking  about. 

4  Q      Now,  you  previously  testified  he  also  said 

5  something  about  how  testimony  or  information  Judge 

6  Hale  might  have  could,  quote,  unquote,  possibly  lead 

7  to  the  Clintons? 

8  A      Yes.   That  was  mentioned. 

9  Q      Can  you  amplify  anything  more  about  what  he 

10  said? 

11  A      No. 

12  Q      He  just  said  it  might  lead  to  the  Clintons? 

13  A      No.   It  was  not  in  the  same  context  of  like 

14  "get  the  Clintons."   In  other  words,  I  was  going  to 

15  get  Tucker,  but  the  Clintons  were  just  thrown  out 

16  there  as  a  word.   There  was  nothing  concrete  said 

17  with  regard  to  them. 

18  Q      But  he  had  indicated  to  you  that  they  might 

19  have  some  involvement  with  transactions  involving 

20  Judge  Hale? 

21  A      That's  what  he  indicated  ~  no,  I  don't 

22  know  if  he  was  indicating  that  or  if  he  was 
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1  indicating  that  McDougal  may  have  told  Hale  something 

2  or  other,  or  if  Hale  had  some  independent  information 

3  or  what.   I  just  know  that  that  was  a  name  that  we 

4  talked  about. 

5  But  hell,  all  this  was  in  the  newspapers, 

6  the  Whitewater  stuff  and  all  the  rest  of  it, 

7  McDougal.   There  was  a  connection  between  Hale  and 

8  McDougal,  so  you  would  assume  that  there  is  a 

9  possibility  of  a  connection  through  there,  wouldn't 

10  you?   All  we  are  talking  about  is  stuff  that  is  in 

1 1  the  newspaper. 

12  Q      You  also  discussed  James  McDougal  at  this 

13  meeting  with  Mr.  Coleman? 

14  A      Yes.   I  was  convinced  he  could  get 

15  McDougal.   There  was  no  question  that  we  already  had 

16  McDougal  anyway.   But  Hale  could  have  helped  on  the 

17  transaction.   But  I'm  not  sure  you  needed  Hale  to  do 

18  McDougal  at  that  point  in  time. 

19  Q      And  it  is  your  testimony  you  don't  recall 

20  him  saying  anything  more  about  the  Clintons? 

21  A      No.    That  was  just  mentioned.   I'm  not  sure 

22  if  I  mentioned  it,  the  term  "Whitewater."  But  this 
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1  was  all  just  two  people  sitting  around  bantering  back 

2  and  forth. 

3  Q      Was  the  discussion  of  Whitewater  during 

4  this  meeting  that  you  ~ 

5  A      That  had  all  been  in  the  newspapers. 

6  McDougal  was  connected  with  Whitewater.  So  if  you 

7  connect  Hale  with  McDougal,  possibly  you  have  a 

8  connection  over  there. 

9  MR.  GIUFFRA:   Let's  just  take  a  break 

10  here. 

1 1  (Discussion  off  the  record.) 

12  BY  MR.  GIUFFRA: 

13  Q      After  this  meeting  with  Mr.  Coleman,  did 

14  you  take  any  action? 

15  A      Take  any  action?  What  do  you  mean? 

16  Q      Did  you  speak  to  anyone  in  your  office? 

17  A      No. 

18  Q      As  of  the  time  of  this  meeting  with 

19  Mr.  Coleman,  had  you  been  speaking  with  anyone  in 

20  your  office  about  the  investigation  that  you  were 

21  conducting  into  Mr.  Hale? 

22  A      No. 


48 


1  Q      And  was  that  a  standard  operating  procedure 

2  in  the  office,  that  you  would  sort  of  do  your 

3  investigation  and  not  have  to  report  back  to  anyone? 

4  A      1  would  have  to  think  so.    I  don't  know. 

5  That's  kind  of  the  way  I  have  always  operated.   1 

6  don't  ever  bug  management  with  something  I  don't  need 

7  to  bother  them  with. 

8  Q      You  indicated  that  ~ 

9  A      If  we  had  reached  a  plea  agreement,  I  would 

10  have  had  to  have  gone  to  management.  I  would  have 

1 1  done  this  on  my  own  hook,  but  we  weren't  at  that 

12  point. 

13  Q      How  did  you  leave  it  with  Mr.  Coleman  at 

14  the  conclusion  of  this  meeting?  Did  you  say  you 

15  would  get  back  to  him? 

16  A      No.   We  just  more  or  less  ~  I  guess  he 

17  went  on  back  to  his  office  and  I  went  on  back  to 

1 8  whatever  1  was  doing.    I  assumed  he  would  be  back. 

19  They  always  are. 

20  Q      You  are  a  tough  negotiator. 

21  Ms.  Casey  became  the  U.S.  Attorney,  it  is 

22  your  belief,  sometime  shortly  thereafter? 
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1  A      I  think  it  was  mid-August.   I  don't  know 

2  the  exact  date.   But  I  would  have  to  think  it  was 

3  right  at  mid- August,  would  be  my  guess. 

4  Q      And  then  Mr.  Johnson  became  the  first 

5  assistant;  is  that  correct? 

6  A      At  some  point  in  there. 

7  Q      In  that  same  mid-August  period? 

8  A      Yes. 

9  Q      Then  you  previously  testified  that 

10  Mr.  Coleman  then  contacted  Ms.  Casey  and  Mr.  Johnson 

1 1  and  had  a  meeting? 

12  A      Right.    If  you  have  The  Wall  Street 

13  Journal,  you  should  have  letters  detailing  all  of 

14  those  meetings. 

15  Q      Were  you  invited  to  attend  these  meetings 

16  with  Mr.  Coleman,  Ms.  Casey  and  Mr.  Johnson? 

17  A      1  don't  know  if  I  was  invited  or  if  I  said 

18  I  didn't  care  to.   I  was  of  a  view  all  they  were 

19  trying  to  do  was  try  to  put  things  off,  that  this  was 

20  all  a  waste  of  time. 

21  I  don't  remember  if  Michael  discussed 

22  whether  I  needed  to  go  or  not.   He  may  have  and  I 
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1  said  I  didn't  care  to  go. 

2  Q      That's  Michael  Johnson? 

3  A      Right.    I  wasn't  excluded.   1  wasn't  told  I 

4  couldn't  go,  but  I  may  have  been  told  at  least  on  one 

5  occasion,  but  I  probably  would  have  indicated  I 

6  didn't  care  to  go  anyway. 

7  Q      Did  you  ever  brief  Michael  Johnson  about 

8  where  the  investigation  into  Mr.  Hale  stood  prior  to 

9  his  meeting  with  Mr.  Coleman? 

10  A      1  don't  think  so.   I  had  very  little 

1 1  conversation  with  him  and  none  with  Ms.  Casey. 

12  Q      So  it  is  your  recollection  you  never 

13  discussed  Mr.  Hale  with  Ms.  Casey? 

14  A      It  would  have  been  something  like  out  in 

15  the  hallway.   It  would  have  been  very  casual.   I 

16  never  attended  ~  I  don't  think  she  was  at  but  one 

17  meeting  I  ever  went  to  on  any  of  this.   That  was  with 

18  the  FBI. 

19  I  don't  recall  a  whole  lot  of  contact  with 

20  her.   All  my  contact  was  with  Johnson.   It  was  strict 

21  chain  of  command  type  thing. 

22  Q      And  it  would  be  your  testimony  that  Coleman 
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1  met  with  Johnson  and  Casey  sometime  in  — 

2  A      I  don't  know  when  they  started.   You  would 

3  have  to  get  The  Wall  Street  Journal  and  those  letters 

4  give  you  the  sequence  and  the  time  frame.   But  it 

5  would  have  been  late  August  and  early  September, 

6  continuing  up  to  about  the  week  before  the  grand 

7  jury. 

8  Q      Do  you  know  whether  anyone  else  was  present 

9  at  those  meetings  besides  Mr.  Coleman,  Ms.  Casey  and 

10  Mr.  Johnson? 

11  A      No. 

12  Q      Do  you  know  whether  Ms.  Casey  attended  all 

13  the  meetings  with  Mr.  Coleman? 

14  A      I  don't  know. 

15  Q      Did  either  Ms.  Casey  or  Mr.  Johnson  report 

16  back  to  you  as  to  what  occurred  at  those  meetings 

17  with  Mr.  Coleman? 

18  A      1  think  Michael  Johnson  showed  me  the  last 

19  letter  that  he  wrote  to  Randy  Coleman  before  the 

20  indictment. 

2 1  Then  he  and  Ms.  Casey,  I  think,  were  gone 

22  off  to  seminars,  or  somewhere  or  another  the  week  of 


1  the  indictment.  They  were  off  somewhere  at 

2  meetings.   And  I'm  inclined  to  think  that  Michael  may 

3  have  shown  me  that  last  letter  that  he  sent  to 

4  Randy. 

5  Q      Did  you  continue  to  conduct  your 

6  investigation  into  Mr.  Hale  and  Capital  Management 

7  during  the  time  when  these  discussions  with 

8  Mr.  Coleman  were  going  on  with  your  supervisors? 

9  A      Yes.   David  Reign  and  1  and  Gretchen  Hall, 

10  we  continued  putting  together  and  making  sure  we  had 

1 1  all  of  our  ducks  in  a  row. 

12  Q      Do  you  recall  ~  let's  just  take  the  period 

13  between  August  and  the  time  of  the  indictment.   Did 

14  you  have  any  other  conversations  that  you  can  recall 

15  with  Mr.  Johnson? 

16  MR.  FISHMAN:   Can  you  read  that  back. 

17  BY  MR.  GIUFFRA: 

18  Q      Between  August  and  September  23rd,  do  you 

19  recall  any  other  conversations  that  you  had  with 

20  Mr.  Johnson? 

21  A      At  some  point  in  there,  1  was  making  the 

22  suggestion  ~  I  don't  know  if  that  was  before  or 
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1  after  ~  that  they  bifurcate  the  case  and  that  he  or 

2  someone  else  take  the  Madison  Guaranty  angle  of  it 

3  and  take  Steve  Irons  and  Gretchen  Hall,  and  that  I 

4  would  finish  up  David  Hale  with  David  Reign. 

5  Q      Did  anything  come  of  that  suggestion? 

6  A      No. 

7  Q      Let  me  show  you  a  document  which  bears 

8  Bates  number  7640. 

9  (Exhibit  7640  identified.) 

10  (Witness  examined  the  document.) 

1 1  THE  WITNESS:    I  think  basically  a  little 

12  bit  of  this  is  correct.   I  told  him  I  was  not  going 

13  to  come  off  the  felony.   But  other  than  reading  this 

14  in  The  Wall  Street  Journal,  I  didn't  see  it  at  the 

15  time. 

16  MR.  GIUFFRA:   Why  don't  we  take  our  recess 

17  right  now. 

18  (Whereupon,  at  1:05  p.m.,  the  deposition 

19  was  recessed,  to  be  reconvened  at  2:00  p.m.  this  same 

20  day.) 
21 
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1  AFTERNOON  SESSION  (2:10  p.m.) 

2  Whereupon, 

3  EARL  FLETCHER  JACKSON 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  GIUFFRA: 

8  Q      Again,  directing  your  attention,  sir,  to 

9  the  September  15,  1993  letter  to  Ms.  Casey.   Did  you 

10  ever  discuss  this  letter  with  Ms.  Casey? 

1 1  A      No,  I  never  did.    It  was  in  The  Wall  Street 

12  Journal. 

13  Q      Do  you  recall  when  it  was  in  The  Wall 

14  Street  Journal? 

15  A      That  was  months  later.  Most  of  these  would 

16  have  been  ~  I  assume  Mr.  Johnson  and  Ms.  Casey  would 

17  have  handled  these.  All  I  know  is  I  proceeded  with 

18  the  indictment  on  September  23rd;  in  other  words, 

19  nobody  told  me  not  to. 

20  Q      Did  anybody  get  back  to  you  and  say  there 

21  had  been  this  meeting  on  ~  sfrike  that. 

22  Let  me  show  you  another  document.   This  is 
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1  7639,  Department  of  Justice.   This  is  a  letter  from 

2  Paula  Casey,  dated  September  16,  to  Mr.  Coleman. 

3  A      Okay.   The  only  time  I  would  have  seen  this 

4  would  be  later  in  The  Wall  Street  Journal. 

5  Q      In  this  letter,  there  is  discussion  of  plea 

6  negotiations  being  at  an  impasse.   Did  you  have  any 

7  discussions  with  Mr.  Coleman  about  plea  negotiations 

8  being  at  an  impasse,  other  than  the  meeting  you  had 

9  with  him,  the  third  meeting  you  had  with  him? 

10  A      I  didn't  have  any  subsequent  meetings  with 

1 1  Mr.  Coleman  until  after  the  plea  and  arraignment, 

12  when  he  came  in  to  plead  not  guilty. 

13  Q      Did  you  have  any  discussion  with  Ms.  Casey 

14  about  the  plea  negotiations? 

15  A      No. 

16  Q      Did  you  ever  have  any  discussions  with 

17  Ms.  Casey  about  the  plea  negotiations? 

18  A      As  far  as  I  know,  no. 

1 9  Q      Did  you  have  any  discussions  with 

20  Mr.  Johnson  about  the  plea  negotiations? 

21  A      I  knew  they  were  meeting.   I'm  inclined  to 

22  think  he  showed  me  the  last  letter,  the  one  with  his 


1  signature.   That  was  before  he  left  town.    It  would 

2  be  up  about  close  to  the  date  of  the  grand  jury. 

3  Q      Let  me  show  you  a  document  bearing  Bates 

4  number  1649. 

5  A      I'm  inclined  to  think  he  showed  me  that 

6  one;  in  other  words,  basically  my  instructions  were 

7  to  go  ahead  and  go  to  the  grand  jury. 

8  Q      This  is  a  document  dated  September  20,  1 993 

9  to  Mr.  Coleman  from  Michael  D.  Johnson,  First 

10  Assistant  Chief,  Criminal  Division,  Eastern  Disfrict 

1 1  of  Arkansas,  United  States  Attorney's  Office. 

12  And  it  is  your  recollection  that 

13  Mr.  Johnson  indicated  to  you  that  you  should  proceed 

14  with  the  presentation  of  the  case  to  the  grand  jury? 

15  A      Yes.   In  other  words,  he  showed  me  --  I'm 

16  inclined  to  think  that  he  showed  me  that  letter,  and 

1 7  more  or  less,  I  was  going  to  go  ahead  and  proceed 

1 8  with  the  next  week  or  that  week,  maybe  ~  is  that  a 

19  Monday? 

20  Q      I'm  not  sure. 

21  A      If  that's  the  20th,  that  could  have  been 

22  the  Monday  before  the  grand  jury  starts  on  the  2 1st. 
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1  All  I  know  is  Mr.  Johnson  went  on  a  trip  somewhere 

2  and  Ms.  Casey  was  off  on  a  trip. 

3  MR.  FISHMAN:    Off  the  record. 

4  (Discussion  off  the  record.) 

5  BY  MR.  GIUFFRA: 

6  Q      You  believe  this  was  probably  a  Monday? 

7  A      If  the  date  is  correct,  that  being  the 

8  20th,  that  would  be  the  Monday  before  the  grand  jury 

9  the  next  day. 

10  Q      Do  you  have  any  recollection  of  anything 

1 1  more  Mr.  Johnson  would  have  said  to  you  about  the 

12  plea  negotiations,  other  than  just  go  forward  and 

13  present  the  case  to  the  grand  jury? 

14  A      No.    I  mean  ~ 

15  Q      Did  he  -- 

16  A      ~  I  already  indicated  I  never  was  quite 

17  sure  that  Coleman  was  after  anything  but  time. 

18  Q      Did  Mr.  Johnson  indicate  to  you  anything 

19  about  the  sorts  of  information  that  Mr.  Hale  would  be 

20  able  to  provide? 

21  A      No.   1  think  at  that  point  in  time  1  knew 

22  they  were  meeting  with  Coleman,  and  I  think  the  only 


1  other  discussion  was  that  one  I  was  telling  you 

2  about,  to  bifurcate  the  case.  I  would  go  ahead  and 

3  finish  up  what  I  started  and  somebody  else  would  take 

4  over  there.  Basically  1  was  inviting  Mr.  Johnson  to 

5  take  the  mess  over. 

6  Q      Let  me  sort  of  backtrack  a  bit.   We  have 

7  been  spending  our  time  so  far  talking  about  the  David 

8  Hale  matter.   Did  there  come  a  time  when  you  were 

9  made  aware  of  a  criminal  referral  fi"om  the  Resolution 

10  Trust  Corporation  regarding  Madison  Guaranty 

1 1  Savings  &  Loan  Association? 

12  A      Yes.   Are  you  talking  about  the  one 

13  involving  the  check  kite? 

14  Q      Yes.   Let  me  show  you  a  document  ~ 

15  A      Would  it  be  October  of  '92  or  September? 

16  What  is  the  date  on  it? 

17  Q      September  1.   This  is  a  document  bearing 

18  Bates  number  664.   It  is  a  letter  to  the  Honorable  - 

19  it  is  actually  '92. 

20  MR.  FISHMAN:   That's  what  he  said. 

21  BY  MR.  GIUFFRA: 

22  Q      Charles  Banks  ft-om  Richard  lorio. 
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1  (Witness  examined  the  document.) 

2  A      Yes.   I  spent  a  morning  in  October  of  '92 

3  reading  this  back  through  about  three  or  four  times. 

4  Q      Was  this  criminal  referral  provided  to  you? 

5  A      Yes. 

6  Q      Do  you  know  why  it  was  provided  to  you  for 

7  review? 

8  A      I  assume  Mr.  Banks  must  have  not  been  too 

9  upset  with  me  on  First  South,  so  he  gave  me  that  one 

10  to  review. 

1 1  Q      Was  First  South  also  an  RTC  criminal 

12  referral? 

13  A      No,  that  was  before  RTC.   That  came  out  of 

14  the  Federal  Home  Loan  Bank  Board. 

15  Q      But  it  was  also  a  case  involving  an  S&L? 

16  A      Yes. 

17  Q      So  he  believed  you  to  have  experience 

1 8  investigating  matters  involving  savings  and  loans? 

19  A      Yes,  I  assume.   I  was  given  it  to  look  to 

20  see  if  there  were  any  statute  of  limitations  problems 

21  and  what  I  thought. 

22 Q      Did  you  take  any  action  after  reviewing 
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1  this  criminal  referral? 

2  A      I  went  back  and  sat  down  with  Mr.  Banks  and 

3  we  discussed  it. 

4  Q      What  do  you  recall  about  your  discussions 

5  with  Mr.  Banks? 

6  A      I  told  him  there  wouldn't  be  a  statute  of 

7  limitations  problem  because  of  the  FIRREA,  where  they 

8  extended  the  statute  for  10  years  from  that  date,  it 

9  would  be  August,  I  think,  of  '84  forward.   Where  you 

10  would  have  statute  of  limitation  problems  is  when  you 

11  got  up  to  '94.    So  statute  of  limitations  was  no 

12  problem. 

13  What  I  indicated  was  it  was  an  in-house 

14  check  kite,  that  you  would  have  to  do  more  work  on 

1 5  it,  you  would  have  to  get  the  records  and  take  the 

16  kite  forward  to  see  if  they  wound  up  with  an 

17  overdraft  in  one  of  these  accounts;  in  other  words, 

18  if  you  had  a  loss  other  than  just  loss  of  interest. 

19  And  the  main  thing  I  was  telling  him  is  1  wouldn't 

20  want  to  do  it  because  of  the  acquittal,  his  prior 

21  acquittal. 

22  Q      This  is  Jim  McDougal's  prior  acquittal? 
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1  A      Yes.   That  would  sink  you. 

2  Q      You  were  concerned  about  a  possible  double 

3  jeopardy  problem? 

4  A      No.    When  McDougal  got  acquitted  in  the 

5  first  case,  he  was  not  a  very  gracious  winner.   He 

6  proceeded  to  give  an  interview  to  the  newspapers 

7  which  said  this  was  all  a  witch  hunt,  that  the  reason 

8  he  was  prosecuted  was  that  Congressman  Hammersmith, 

9  who  he  had  run  against,  who  he,  McDougal,  had  run 

10  against,  had  put  Chuck  Banks  in  to  be  U.S.  Attorney 

1 1  for  no  other  purpose  than  to  get  Jim  McDougal.   And 

12  he  blasted  the  dickens  out  of  the  U.S.  Attorney's 

13  Office. 

14  If  you  didn't  have  a  case  that  you  were 

15  absolutely  sure  of  winning,  you  were  going  to  get 

16  whammed  again,  and  also  you  were  going  to  have  a  sour 

17  grapes  problem.   In  other  words,  they  were  going  to 

1 8  use  that  first  acquittal  that  this  was  sour  grapes, 

19  that  we  were  going  after  him  again. 

20  The  guy  was  down,  what,  living  in  a  trailer 

2 1  down  in  Arkadelphia,  diagnosed  manic-depressive,  on 

22  Social  Security  disability.   He  lost  his  wife  and  the 
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1  whole  works.    So  the  chances  were  for  an  acquittal. 

2  Q      Did  Mr.  Banks  indicate  that  he  agreed  with 

3  your  analysis? 

4  A      He  didn't  say.   He  listened.   But  I  saw  in 

5  the  paper  a  couple  weeks  ago,  there  was  a  letter 

6  which  more  or  less,  he  is  saying  the  same  thing  in 

7  his  letter  that  I  told  him.   So  I  assume  he  agreed 

8  with  it,  but  basically,  it  was  Fletcher  doing  the 

9  talking. 

10  Q      Did  you  discuss  with  Mr.  Banks  the  fact 

1 1  that  Jim  Guy  Tucker  was  mentioned  in  this  referral? 

12  A      I  think  he  had  already  skimmed  it  himself 

13  You  had  the  names  ~  you  have  Jim  Guy's  accounts 

14  there.   There  was  the  Whitewater  account,  wasn't  that 

15  there,  that  would  involve  the  Clintons. 

16  Ms.  Lewis  listed  all  of  these  people  who 

17  were  involved  in  the  account.   So  I  would  have 

18  assumed  he  would  have  known  who-all  would  have 

19  been  —  their  names  are  in  there,  aren't  they? 

20  Q      Let  me  give  you  a  copy  of  the  referral  to 

21  refresh  your  recollection. 

22  A      There  is  a  place  where  she  has  material 
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1  witnesses.   Do  you  know  where  that  is?  Or  what  she 

2  perceived  as  material  witnesses. 

3  MR.  GIUFFRA:    Let's  go  off  the  record  a 

4  second. 

5  (Discussion  off  the  record.) 

6  THE  WITNESS:    She  has  Tucker.   She  has 

7  Clinton.    She  has  Stephen  Smith.    She  has  Senator 

8  Fulbright  and  Greg  Young.   Then  she  has  Kirby 

9  Randolph  or  R.D.  Randolph,  whatever  the  hell  his  name 

10  is.    It  is  R.D.    Kirby  was  the  wife  of  R.D. 

11  I'm  not  sure  who  these  last  two  are  ~  oh, 

12  I  know  who  it  is.    Charles  James  is  the  one  who  did 

13  the  tax  returns  for  Whitewater  and  the  other  things. 

14  BY  MR.  GIUFFRA: 

15  Q      Did  you  discuss  with  Mr.  Banks  the  fact 

16  that  Bill  and  Hillary  Clinton  were  mentioned  as 

17  witnesses  in  this  criminal  referral? 

18  A      It  would  just  have  been  in  passing.   The 

19  main  discussion  was  that  prior  acquittal. 

20  Q      Did  Mr.  Banks  indicate  to  you  how  he 

21  believed  the  referral  should  be  handled  within  your 

22  office? 


1  A      No.    He  asked  me  to  review  it.   I  spent  the 

2  better  part  of  a  morning  reviewing  it.   I  went  back 

3  and  told  him  what  I  thought,  and  that  was  the  end  of 

4  the  conversation. 

5  Q      Was  there  any  discussion  of  the  fact  that 

6  the  Presidential  campaign  was  then  in  progress  and 

7  that  any  special  steps  should  be  taken  in  order  to, 

8  for  example,  maintain  the  confidentiality  of  the 

9  referral? 

10  A      No,  1  don't  remember  any  discussions  about 

1 1  that  at  all. 

12  Q      After  your  conversation  with  Mr.  Banks,  did 

13  you  speak  with  anyone  else  in  your  office  about  this 

14  referral? 

15  A      At  a  later  point  in  time,  I  was  curious, 

16  and  I  asked  Mac  Dodson  what  had  happened  to  it.   He 

17  said  it  had  gone  up  to  the  department. 

18  Q      That's  the  Justice  Department,  main  Justice 

19  in  Washington? 

20  A      Yes. 

21  Q      Who  was  Mac  Dodson? 

22  A      He  was  the  first  assistant,  chief  of  the 
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1  criminal  division  under  Banks. 

2  Q      Did  he  indicate  to  you  why  this  referral 

3  had  been  sent  to  main  Justice? 

4  A      I  am  thinking.   I'm  not  100  percent  sure  of 

5  this,  but  I  think  he  had  gone  to  a  seminar  where  they 

6  had  said  all  such  referrals  involving  people  of  any 

7  prominence  should  be  sent  up  there  or  something. 

8  There  was  some  reason,  something  he  heard  at  a 

9  seminar,  which  indicated  it  should  be  sent  up  there. 

10  Q      Do  you  know  when  the  referral  was  sent  to 

1 1  main  Justice? 

12  A      No. 

13  Q      Within  your  office,  the  Eastern  District  of 

14  Arkansas,  were  you  the  assistant  who  had  been 

15  assigned  to  handle  this  referral  relating  to  Madison 

16  Guaranty? 

17  MR.  FISHMAN:   You  mean  did  he  get  this  one 

18  or  all  such  matters? 

19  MR.  GIUFFRA:    Let's  ask  the  first 

20  question. 

21  BY  MR.  GIUFFRA: 

22 Q      Did  you  receive  all  RTC  criminal 
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1  referrals? 

2  A      No. 

3  Q      Were  you  assigned  this  particular  referral 

4  involving  Madison  Guaranty? 

5  A      No.   I  guess  that's  why  I  asked  the 

6  question.    I  was  trying  to  find  out  what  had  happened 

7  to  it,  because  somebody  else  ~  professional 

8  jealousy,  you  are  trying  to  find  out  what  other  kid 

9  on  the  block  got  the  case. 

10  Q      It  was  not  clear  to  you  you  were  even 

1 1  assigned  this  referral  when  you  reviewed  it? 

12  A      As  far  as  I  know,  I  was  not  officially 

1 3  assigned  to  it. 

14  Q      Do  you  know  whether  anyone  else  in  your 

1 5  office  was  assigned  to  handle  this  referral? 

16  A      No. 

1 7  Q      Did  Mr.  Dodson  say  anything  more  to  you 

1 8  about  what  had  happened  to  this  referral  other  than 

19  the  fact  that  it  had  been  sent  to  main  Justice? 

20  A      No.    I  assumed  that  was  where  it  was  and 

21  that  I  wouldn't  have  to  worry  about  it. 

22  Q      Did  you  ever  discuss  ~ 
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1  A      Basically  what  I  am  telling  you  is  I  didn't 

2  think  it  could  be  won. 

3  Q      And  again,  why  was  that? 

4  A      Because  you  have  that  first  acquittal. 

5  Q      Did  you  believe  there  was  a  basis  for  doing 

6  further  investigation  with  regard  to  transactions 

7  involving  Whitewater  Development  Corporation? 

8  MR.  FISHMAN:    Do  you  mean  would  it  have 

9  been  legally  permissible,  or  whether  he  thought  it 

10  was  appropriate? 

11  BY  MR.  GIUFFRA: 

12  Q      Did  you  think  it  would  have  been 

13  appropriate? 

14  A      If  you  were  going  to  proceed  with  the  case, 

15  the  answer  is  yes,  you  would  have  run  the  kite  out  to 

16  then.   What  I  am  talking  about  is  jury  appeal.   If 

17  you  were  going  to  have  a  jury  nullification  problem, 

18  you  wouldn't  want  to  spend  the  resources  to  run 

19  something  out  that  you  didn't  think  would  trot. 

20  Q      But  in  order  to  investigate  the  matters 

21  that  were  set  forth  in  the  referral,  you  would  go  and 

22  examine  the  transactions  involving  Whitewater? 


1  A      What  you  would  need  would  be  the  bank 

2  records.  You  would  need  to  run  the  account  records 

3  on  out  into,  I  guess  '86  or  whenever  it  stopped.   You 

4  wouldn't  need  to  go  talk  to  Tucker  or  Clinton  or  any 

5  of  the  rest  of  them.   All  you  would  need  is  the  bank 

6  records  and  somebody  who  can  sit  patiently  and 

7  schedule  the  items  out. 

8  In  other  words,  you  need  a  summary  witness 

9  and  the  bank  records  would  be  all  you  would  need  if 

10  you  were  going  to  do  it.   It  is  just  a  standard  check 

1 1  kite.   The  only  difference  is  it  is  within-house, 

12  instead  of  between  different  institutions. 

13  But  you  wouldn't  need  live  witnesses. 

14  Q      Would  you  also  follow  the  kite  out  to  see 

15  whether  checks  were  payable  to  the  Bill  Clinton 

16  gubernatorial  campaign? 

17  A      There  is  no  indication  from  that  that  you 

18  would  run  into  that,  is  there?  Now,  there  is  another 

19  referral  which  would  get  you  into  that,  but  that  is 

20  one  of  the  nine  later  on.   But  I  don't  think  ~ 

21  unless  my  memory  is  bad,  I  don't  think  there  is 

22  anything  in  that  referral  there  that  would  lead  you 
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1  into  that  one. 

2  Basically  all  it  was  was  McDougal  was 

3  overextended  on  debt.   He  was  doing  his  debt  carry  by 

4  doing  all  of  these  maneuvers  and  manipulations;  no 

5  more,  no  less. 

6  Q      In  the  course  of  investigating  McDougal, 

7  would  you  want  to  see  whether  any  of  his  business 

8  partners  were  aware  of  his  check  kiting  activities? 

9  A      I  don't  know  that  that  would  have  anything 

10  of  any  significance.  You  would  probably  want  to  know 

1 1  why  he  was  needing  the  money.   But  then  I  think  that 

12  would  be  easy,  because  all  you  would  have  to  do  is 

1 3  take  his  checks  and  see  where  it  was  going.   But  I 

14  don't  know  that  you  would  need  to  contact  a  bunch  of 

15  people.   It  would  be  a  records  case,  pure  and 

16  simple. 

17  Q      But  in  conducting  your  investigation,  if 

1 8  you  came  upon  the  fact  that  other  people  who  were 

19  beneficiaries  of  the  check  kiting  activity  knew  about 

20  it,  what  would  you  do? 

2 1  A      Then  you  would  consider  whether  or  not  they 

22  would  need  to  be  in  there.   But  you  are  not  going  to 


1  run  across  that  because  they  are  going  to  say  they 

2  didn't  know  and  McDougal  is  not  going  to  say  they 

3  knew. 

4  You  would  never  run  across  that  prospect. 

5  I  mean  Ifrom  appearances,  it  is  just  McDougal  taking 

6  care  of  McDougal  and  McDougal's  corporations. 

7  Q      What  about  if  McDougal  told  you,  in  the 

8  course  of  your  investigation,  that  the  attorneys 

9  wanted  to  provide  you  with  information  that  some  of 

10  the  other  people  who  were  beneficiaries  ~ 

1 1  A      Then  you  would  have  a  one-on-one  swearing 

12  match,  and  McDougal's  credibility  is  about  in  the 

13  same  ballpark  as  David  Hale's.   You  wouldn't  want  to 

14  jump  out  with  that  one. 

1 5  Q      Did  you  ever  discuss  this  referral  with 

16  anyone  from  the  RTC? 

17  A      At  some  point  around  ~  I  don't  know  if  we 

1 8  are  talking  ~  sometime  in  August  or  very  early 

19  September,  I  told  Jean  Lewis  it  would  have  helped 

20  what  I  was  working  on  had  they  taken  the  matter 

21  further.   She  did  it  backwards. 

22  Usually  on  a  kite,  you  take  the  overdraft 
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1  at  the  end  of  it  where  the  person  is  who  gets  stung 

2  and  work  backwards.   She  started  somewhere,  I  think 

3  the  newspapers  I  read  that  she  ~  she  read  The  New 

4  York  Times  articles  and  started  looking  at  the 

5  Whitewater  account  or  something.   She  started  kind  of 

6  in  the  middle  or  somewhere. 

7  She  didn't  start  at  the  end  of  the  kite.   I 

8  told  her  it  would  have  helped  us  had  she  been  on  the 

9  tail  end  of  the  kite. 

10  If  what  she  --  if  her  schedules  --  I  had 

1 1  her  schedules  and  exhibits  out  where  I  was  working. 

12  If  we  had  had  those  up  into  '86,  it  would  have  helped 

13  clarify  some  questions  like  in  Master  Marketing, 

14  where  that  300,000  came  from.    It  went  into 

15  McDougal's  account. 

16  If  she  had  taken  this  thing  forward  into 

17  '86,  it  would  have  helped  what  I  was  working  on. 

1 8  Q      Did  you  contact  Ms.  Lewis  or  did  she 

19  contact  you? 

20  A      We  had  a  series  of  telephone 

21  conversations. 

22 Q      Do  you  remember  who  started  the 
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1  conversations? 

2  A      Steve  Irons  referred  her  to  me.   She  was 

3  wanting  to  know  the  question  about  is  it  illegal  for 

4  an  Arkansas  state  chartered  savings  and  loan  to  make 

5  a  political  campaign  contribution.   I  went  upstairs 

6  and  looked  in  the  statutes  and  couldn't  find  it.    So 

7  I  referred  her  to  the  state  security  commission  to 

8  see  if  they  had  any  rules  and  regulations,  like  the 

9  federal  does,  that  might  answer  the  question. 

10  But  we  had  a  series  of  ~ 

11  Q      Do  you  recall  roughly  when  you  had  this 

12  conversation  with  Ms.  Lewis? 

13  A      I  didn't  have  any  conversations  with 

14  anybody  outside  of  the  bureau  until  after  the  search 

15  warrant,  so  it  has  to  be  after  the  search  warrant. 

16  And  I'm  assuming  it  would  be  ~  1  could  be  wrong  on 

17  this.    Irons  may  have  had  her  call  me  earlier.  This 

1 8  may  have  been  back  earlier  in  July.    She  and  Irons 

19  had  a  bunch  of  conversations. 

20  MR.  FISHMAN:    To  clarify,  you  mean  July  of 

21  1993? 

22  THE  WITNESS:   Yes. 
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1  That's  the  only  discussion  I  ever  had  with 

2  that  referral  with  anybody  in  RTC.   The  extent  of  it 

3  was  it  would  have  been  more  helpful  if  she  had  been 

4  over '86. 

5  BY  MR.  GIUFFRA: 

6  Q      It  would  be  your  testimony  that  you  had  the 

7  one  conversation  with  Banks  sometime  in  September  '92 

8  when  the  referral  first  came  into  the  office? 

9  A      I  think  it  was  more  like  in  October. 

10  Q      October  '92,  roughly  when  it  came  in 

1 1  September,  so  sometime  in  that  initial  period? 

12  A      I  would  think  it  was  more  like  October  than 

13  it  was  September.   I  really  can't  remember,  though. 

14  It  could  have  been  September. 

15  Q      And  then  after  that,  the  next 

16  communications  you  had  with  anyone  about  this 

17  particular  referral  was  when  you  spoke  to  Mr.  Irons 

18  sometime  in  '93? 

19  A      No.   The  next  conversation  was  when  I  asked 

20  Mac  Dodson  what  had  happened  to  it.   That  was  just 

21  in-house  curiosity. 

22 Q      That  was  about  what  time? 
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1  A      That  would  have  been  about  a  month  or  two 

2  after  I  had  first  seen  it. 

3  Q      So  sometime  toward  December  of  '92? 

4  A      Yes.   I  would  say  that  that's  right. 

5  Q      Then  the  next  conversation  you  would  have 

6  had  would  have  been  with  Irons  sometime  in  the  middle 

7  of  '93? 

8  A      I  think  when  I  first  went  out  there  to  work 

9  on  Hale,  they  started  handing  me  all  this  stuff  on 

10  Madison,  too,  because  Hale  relates  to  Madison.   They 

1 1  may  have  mentioned  the  first  referral.  I  may  have 

12  told  them  that  I  had  read  it.   But  that  was  just  in 

13  passing. 

14  Q      Would  this  be  the  SB  A  was  giving  you  stuff? 

1 5  A      No.    Whenever  I  went  out  ~  the  bureau  ~ 

16  we  not  only  opened  up  Hale,  we  started  looking  back 

17  at  Madison  because  Hale  had  a  bunch  of  transactions 

18  at  Madison  involving  McDougal.   You  had  cross  lending 

19  here. 

20  So  if  you  get  into  Hale,  you  get  into 

21  McDougal.   There  was  a  girl  out  there  by  the  name  of 

22  Gretchen  Hall.   She  collated  all  this  stuff.   She 
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pulled  all  the  stuff  on  every  investigation  that 
Hale's  name  had  come  up. 

Q      She  was  with  the  FBI? 

A      She  is  a  financial  analyst.   She  is  the  one 
who  pulled  all  of  the  stuff  together  where  Hale  had 
ever  come  up.    Hale  had  come  up  big  time  in  the 
earlier  Madison  investigation. 

Q      Do  you  recall  what  agency  she  worked  for? 

A      She  is  with  the  FBI.    She  is  a  financial 
analyst. 

Q      Let  me  show  you  a  document.   This  is  bears 
FBI  1547,  1549.    It  is  a  memo  from  Agent  Irons  to  the 
agent  in  charge  of  Little  Rock,  I  believe. 
(Exhibit  1547-1549  idenfified.) 
(Witness  examined  the  document.) 
THE  WITNESS:   Okay.   That  transaction  was 
tracing  the  money  out  of  ~  taking  the  Hale  money, 
the  Master  Marketing  money  and  trying  to  find  out 
what  the  McDougals  were  doing  with  it.    That's  what 
you  are  interested  in.    She  is  a  little  bit  wrong  on 
some  of  this. 

(Witness  examined  the  document.) 
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THE  WITNESS:   This  is  that  stupid  Irons. 
BY  MR.  GIUFFRA: 

Q      Excuse  me,  sir? 

A      That's  Irons. 

Q  Does  this  refresh  your  recollection  in  any 
way  about  what  happened  with  regard  to  Ms.  Lewis? 

A  Basically  I  called  Ms.  Lewis  and  told  her 
that  I  wanted  her  to  trace  the  money.  I  didn't  tell 
her  that  we  didn't  want  the  fiche  and  film. 

Q      You  did  want  the  fiche  ~ 

A  Yes.  She  has  that  much  of  it  wrong.  What 
I  was  going  to  do  was  to  take  the  $300,000  that  went 
into  McDougal's  account,  that  went  into  his  account, 
and  trace  it  to  what  its  application  was. 

Q      The  300,000? 

A      Yes.   We  also  had  a  subpoena  up  there  for 
fiche  ~ 

MR.  FISHMAN:   Before  you  get  into  what  was 
subpoenaed,  I  want  to  just  stop  and  again  raise  the 
cautionary  flag  that  we  should  not  be  —  Mr.  Jackson 
should  not  be  discussing  what  was  subpoenaed  beyond 
categories  of  microfiche  and  microfilm. 
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1  I  don't  think  I  will  get  a  quarrel  from  the 

2  committee  staff  that  the  contents  of  the  grand  jury 

3  subpoena  is  covered  by  Rule  6(e). 

4  MR.  COLE:   Could  I  ask  one  clarifying 

5  question?  Perhaps  because  I  wasn't  listening  closely 

6  enough. 

7  MR.  GIUFFRA:   Yes. 

8  BY  MR.  COLE: 

9  Q      When  you  are  talking  about  the  request  you 

10  made,  Mr.  Jackson,  the  $300,000  loan  trace,  was  that 

1 1  a  request  you  made  to  Ms.  Hall  or  to  Ms.  Lewis? 

12  Because  this  memorandum  that  Mr.  Giuffra  has  shown 

13  you,  I  read  that  to  indicate  Ms.  Lewis  was  doing  that 

14  work.   I  am  confused  as  to  who  is  doing  it. 

15  (Witness  examined  the  document.) 

16  MR.  FISHMAN:   Can  you  read  that  back. 

17  MR.  COLE:    Let  me  ask  it  again. 

18  EXAMINATION 

19  BY  MR.  COLE: 

20  Q      The  request  you  made  to  have  the  $300,000 

21  loan  proceeds  traced,  was  that  a  request  you  made  to 

22  Ms.  Hall  or  Ms.  Lewis  at  the  RTC? 


1  A      Ms.  Lewis  at  the  RTC.   See,  we  hadn't 

2  gotten  the  fiche  and  film.   They  had  not  recopied 

3  it.   They  only  had  one  copy  of  it.   At  a  later  point 

4  their  attorney  told  us  they  were  going  to  copy  it  and 

5  send  us  a  copy.   I  definitely  didn't  tell  her  we 

6  wouldn't  need  it. 

7  Q      Do  you  recall  when  you  made  that  request  of 

8  Ms.  Lewis? 

9  A      I  took  Ms.  Hall  with  me.   We  went  down  to 

10  Dallas,  went  to  the  OTS,  Office  of  Thrift 

1 1  Supervision,  and  went  to  the  FBI,  who  had  had  all 

12  these  documents  in  prior  years,  but  some  were  gone. 

13  We  went  back  through  the  files  down  there  and  I  found 

14  the  McDougals'  bank  account.  In  the  bank  account,  I 

15  saw  the  $300,000  going  into  the  McDougals'  personal 

16  account.  So  they  still  had  the  fiche  and  fihn  up  in 

17  Kansas  City. 

18  So  I  called  Mrs.  Lewis  and  asked  her  would 

19  they  trace  the  $300,000.   1  told  her  what  account  it 

20  had  gone  into.    I  was  needing  to  know  what  McDougal 

2 1  had  done  with  the  money. 

22  Q      Use  of  the  proceeds? 
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A      Yes. 

Q      You  had  become  aware  of  the  $300,000  loan 
through  your  prior  investigation  of  Mr.  Hale? 
A      Yes. 

MR.  COLE:    Thank  you. 
THE  WITNESS:    See,  Irons  got  mad. 
MR.  GIUFFRA:    Go  ahead. 
MR.  FISHMAN:    There  wasn't  a  question 
pending. 

EXAMINATION 
BY  MR.  GIUFFRA: 
Q      After  reviewing  this  memorandum,  does  this 
accurately  state  your  recollection  as  to  what 
happened  with  regard  to  your  interaction  with 
Ms.  Lewis  and  Mr.  Irons? 

A      My  relationship  with  Mr.  Irons  just  went  to 
hell  in  about  September  19,  what  we  called  black 
Friday. 

Q      He  had  been  someone  you  had  worked  with 
closely  previously? 

A      No,  he  was  the  FBI  supervisor  there. 

Q      In  Little  Rock? 
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A      Yes. 

Q      He  was  the  senior  person  in  Little  Rock? 
A      Yes. 

MR.  FISHMAN:   You  say  the  senior  person? 
THE  WITNESS:   He  was  the  senior  person,  the 
head  of  the  white  collar  squad. 
BY  MR.  GIUFFRA: 
Q      Why  did  your  relationship  with  Mr.  Irons, 
quote,  unquote,  go  to  hell? 

MR.  FISHMAN:   Again,  I'm  going  to  ask  that 
the  answer  to  the  question  may  involve  grand  jury 
matters  to  a  certain  extent.   To  the  extent  that  it 
does,  I  want  to  remind  Mr.  Jackson  that  there  may 
be-- 

(Witness  conferred  with  counsel.) 
THE  WITNESS:   It  was  a  dispute  over  what 
subpoenas  were  to  be  issued  and  —  can  we  go  off  the 
record? 

(Counsel  conferred  with  the  witness.) 
THE  WITNESS:   The  next  item  was  I  was 
declining  to  go  along  with  Irons  to  say  that  I  would 
hold  the  RTC  in  contempt  for  failure  to  comply  with 
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1  the  subpoenas.   Basically  what  I  was  telling  him  was 

2  I  was  not  going  to  get  involved  in  a  turf  battle 

3  between  the  FBI  and  the  RTC,  and  it  made  him  mad. 

4  BY  MR.  GIUFFRA: 

5  Q      Your  view,  you  were  having  a  problem 

6  obtaining  the  fihn  and  the  fiche  from  the  RTC? 

7  A      No,  I  wasn't  having  problems.   There  was 

8  going  to  be  a  little  bit  of  a  delay  in  getting  it, 

9  which  didn't  bother  me  but  apparently  bothered  him. 

10  Q      Did  he  indicate  why  it  bothered  him  that 

1 1  there  was  a  delay  in  obtaining  the  fiche  and  the 

12  fihn? 

13  MR.  FISHMAN:   You  are  asking  for  what  Irons 

14  said? 

15  MR.  GIUFFRA:   Yes. 

16  THE  WITNESS:   I  don't  know.   It  would  have 

17  to  be  an  assumption.   I  guess  he  thought  RTC  was 

1 8  dragging  their  feet. 

19  BY  MR.  GIUFFRA: 

20  Q      Did  Agent  Irons  indicate  to  you  he  believed 

21  this  was  an  investigation  that  might  lead  possibly  to 

22  an  indictment  and  conviction  of  someone? 
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1  Strike  the  question.   It  is  a  bad 

2  question.   Strike  the  question. 

3  A      We  had  ceased  to  communicate. 

4  Q      Prior  to  September  19,  is  it? 

5  A      September  19. 

6  Q      Prior  to  September  19  ~ 

7  A      It  couldn't  be  the  19th  --  it  would  be  the 

8  Friday  before  the  20th. 

9  Q      Did  he  indicate  to  you  that  he  thought 

10  there  were  matters  that  needed  to  be  investigated  in 

1 1  connection  with  the  Madison  Guaranty?  Did  he  believe 

12  there  were  matters  that  needed  to  be  investigated? 

13  A      We  all  thought  there  were.  That  wasn't  the 

14  issue. 

1 5  Q      What  were  some  of  the  matters  you  believe 

16  needed  to  be  investigated  with  regard  to  Madison 

17  Guaranty? 

18  MR.  FISHMAN:   Again,  I  have  to  object  to 

19  what  Mr.  Jackson  thought  should  be  investigated.  1 

20  understood  you  before  to  say  you  were  limiting  your 

2 1  inquiry  to  things  that  happened  as  opposed  to  the 

22  thought  processes  of  Mr.  Jackson. 
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BY  MR.  GIUFFRA: 
Q      What  matters  were  being  investigated  in  the 
September  '93  time  period  with  regard  to  Madison 
Guaranty? 

MR.  FISHMAN:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GIUFFRA: 
Q      At  this  time  in  September  1993,  what 
matters  set  forth  in  ~ 

A      If  you  look  at  the  indictment  that 
Mr.  Starr  came  out  with  in  August  of  this  year,  you 
will  see  it,  the  transactions  in  Dean  Paul,  Limited, 
Casa  Grande,  those  items. 

Q      And  also  the  Master  Marketing  transaction? 
A      That  was  part  of  Hale,  but  it  is  also  part 
of  Dean  Paul.    It  is  kind  of  in  both  areas. 
Q      That  was  also  under  investigation? 
A      Yes,  as  it  relates  to  Dean  Paul,  Limited. 
MR.  GIUFFRA:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GIUFFRA: 
Q      Just  to  clarify  something,  in  December  of 


'92,  you  asked  the  first  assistant  where  the  RTC 
Madison  referral  stood? 

A      Yes. 

Q      What  did  he  say  to  you,  again? 

A      It  had  gone  to  Washington. 

Q      When  did  you  start  doing  work  in  cormection 
with  that  referral  again? 

A      I  never  did  really  get  back  into  it.   I 
took  the  exhibits  out  there.   But  you  were  going  to 
have  to  get  the  fiche  and  film  from  the  RTC  before 
you  could  take  the  kite  in,  so  it  just  sat. 

Q      Do  you  recall  roughly  when  that  was  that 
you  started  to  take  some  investigatory  status  with 
regard  to  Madison? 

A      With  regard  to  Madison? 

Q      Yes. 

A      It  w^s  early.   Dean  Paul,  Limited  popped  up 
as  something  to  look  at  probably  by  the  end  of  July. 
MR.  FISHMAN:   Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GIUFFRA: 

Q      With  regard  to  Madison  Guaranty,  when  did 


84 


2530 

85 

1  you  first  begin  to  do  an  investigation  of  anything 

2  relating  to  Madison  Guaranty? 

3  A      When  I  saw  the  Dean  Paul,  Limited 

4  transaction. 

5  Q      When  was  that? 

6  A      I'm  guessing  probably  around  sometime  in 

7  July  of  '93. 

8  Q      How  did  you  come  upon  the  Dean  Paul, 

9  Limited  transaction? 

10  A      From  the  prior  investigation  that  the  FBI 

1 1  had  done. 

12  Q      What  was  the  matter  that  the  FBI  had 

13  investigated  that  caused  you  to  come  upon  the  Dean 

14  Paul  transaction? 

15  A      Because  they  had  enough  information  in 

16  there  to  look  like  it  might  turn  into  something,  that 

17  it  looked  like  what  it  was  going  to  be  was  money 

18  going  out  of  McDougal's  institution  over  to  Hale  and 

19  then  back  to  McDougal. 

20  Q      Was  Dean  Paul  part  of  the  SBA  referral? 

21  A      Yep. 

22 Q      So  now  I  understand. 
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1  A      I  was  coming  at  it  from  a  different 

2  perspective  than  they  had  been  at  it  prior.    I  was 

3  coming  ~  I  was  backdooring  in  from  Hale  as  opposed 

4  to  looking  at  it  from  McDougal. 

5  EXAMINATION 

6  BY  MR.  COLE: 

7  Q      And  the  FBI  was  looking  at  it  from  what 

8  perspective? 

9  A      I'm  talking  about  the  earlier  savings  and 

10  loan  case.  That  focused  on  McDougal. 

11  Q      The  case  that  resulted  in  Mr.  McDougal's 

12  acquittal? 

13  A      No. 

14  Q      This  is  what  you  referred  to  as  reopening? 

15  A      We  were  backdooring  out  of  Hale  back  into 

16  Madison  and  eventually  reopened  at  some  point  in  time 

17  a  savings  and  loan  case,  what  the  FBI  calls  the  39 

18  case,  off  of  the  Dean  Paul,  Limited  transaction. 

19  Q      Which  was  an  outgrowth  of  the  SBA  IG 

20  criminal  referral  on  Mr.  Hale? 

21  A      Yes. 

22  EXAMINATION 


2531 

87 
BY  MR.  GIUFFRA: 

Q      When  would  that  have  been  ~ 

A      It  was  a  spin-off. 

Q      When  was  that  that  you  began  what  you 
described  as  the  FBI  39  case  involving  Madison? 

A      I  am  guessing  ~  you  would  have  to  get 
access  to  their  files.   But  I  think  David  Reign,  I 
sat  down  with  him  and  we  outlined  the  Dean  Paul 
transactions  and  Irons  opened  it  as  a  39  case,  and  I 
am  saying  this  was  in  August  or  early  September. 

Q      Of  '93? 

A      Yes.   But  it  has  nothing  to  do  with  the 
referral  that  you  showed  me  earlier,  the  one  that  I 
reviewed  back  in  October  of  '92. 

Q      This  was  an  investigation  that  grew  out  of 
the  SBA  referral? 

A      Right. 

Q      It  was  done  independently  by  the  FBI  in 
Little  Rock? 

A      Uh-huh. 

Q      And  yourself? 

A      Yes.   That's  what  the  problem  is  with  that 

88 
memo. 

Q      The  separate  investigation  relating  to 
Madison  that  you  were  conducting  ~  just  strike 
that.   Let's  go  off  the  record. 

(Discussion  off  the  record.) 
BY  MR.  GIUFFRA: 

Q      In  investigating  Mr.  Hale,  you  were  working 
cooperatively  with  the  FBI? 

A      Yes. 

Q      And  in  connection  with  investigating 
Mr.  Hale,  you  came  upon  the  Dean  Paul  transaction? 

A      Yes. 

Q      And  then  you  followed  the  investigative 
leads  and  that  led  you  to  the  Madison  transactions? 

A      Yes. 

Q      And  that  would  be  a  normal  process  by  which 
you  would  conduct  an  investigation,  you  would  keep 
following  the  investigative  trails  looking  for 
wrongdoing? 

A      Yes. 

Q      And  it  would  all  be  part  of  one 
investigation? 
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1  A      Yes. 

2  Q      And  you  were  the  assistant  U.S.  Attorney  in 

3  the  Eastern  District  of  Arkansas  that  was  in  charge 

4  of  this  investigation? 

5  A      Yes. 

6  Q      How  many  other  matters  were  you  working  on 

7  at  this  time?  This  would  be  September  '93. 

8  A      I  had  some  civil  cases  and  I  had  one  major 

9  criminal  case  that  got  shut  down,  whenever  they 

10  pulled  all  the  agents  off;  whenever  Fiske  came  in, 

1 1  they  pulled  the  agents  off  over  into  the  Whitewater 

12  thing.   So  they  shut  down  a  bunch  of  the  older 

13  cases. 

14  Q      This  would  have  been  in  1994,  after 

15  January? 

16  A      Yes.   That  was  the  cases  that  had  been  on 

17  the  back  burner.   That's  because  there  were  no 

1 8  agents. 

19  Q      As  of  September  1993,  your  primary  criminal 

20  case  was  this  Hale/Madison  investigation? 

21  A      Yes.   Ahnost  exclusively. 

22 Q      So  would  you  estimate  what  percentage  of 


1  your  time  were  you  spending  on  this? 

2  A      All,  just  about. 

3  Q      Were  you  discussing  the  progress  of  this 

4  investigation  with  anyone  in  the  U.S.  Attorney's 

5  Office? 

6  A      This  was  all  supposed  to  be  kept  quiet. 

7  Q      Why  was  the  investigation  supposed  to  be 

8  kept  quiet? 

9  A      Because  the  FBI  wanted  it  that  way. 

10  Q      Did  the  FBI  indicate  to  you  why  they  wanted 

1 1  to  keep  the  investigation  quiet? 

12  A      I  guess  because  of  the  names  that  were 

13  involved,  for  one  thing. 

14  Q      What  names  were  those  that  they  wanted  to 

15  keep  quiet? 

16  A      I  mean,  you  wouldn't  want  to  be  leaving  FBI 

17  302s  out  on  the  thing  that  refers  to  Whitewater 

18  something.    I  would  assume  because  of  all  of  the  big 

19  names  involved  in  the  item,  they  didn't  want  me 

20  standing  out  in  bars,  like  I  sometimes  do,  running  my 

21  mouth  about  what  I  had  been  doing  for  a  living  that 

22  day.   They  definitely  wanted  the  matter  kept  quiet. 
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1  There  were  only  four  people  at  the  FBI 

2  who  ~  no,  three  people.   There  were  only  four  people 

3  who  were  in  on  this  thing  for  a  long  time. 

4  Q      What  were  the  names  of  those  people? 

5  A      Irons,  Reign,  Gretchen  Hall  and  me. 

6  Basically  we  didn't  go  around  discussing  what  was 

7  going  on. 

8  Q      Did  you  discuss  what  was  the  progress  of 
your  investigation  of  Madison  with  N4r.  Johnson? 

A      No.    He  just  assumed  I  was  working. 

Q      You  have  indicated  previously  in  your 
testimony  the  publicity  surrounding  Whitewater.  Did 
you  have  an  opportunity  to  read  any  news  reports 
about  Whitewater  during  the  1 992  Presidential 
campaign? 

A      Yes.   They  followed  Jennifer  flowers.    See, 
the  Arkansas  Democrat  picks  up  articles  from  the  New 
York  Times  and  also  the  Washington  Post  and  a  few 
others  and  The  Times  here  and  so  forth.   They  ran  all 
of  those  articles.   They  were  run  in  The  New  York 
Times.   So  I  had  read  all  that  stuff 

Plus  I  knew  a  little  bit  about  the  Madison 


Guaranty  case.  Plus  I  knew  about  everybody  involved 
in  all  of  this  mess.   This  was  like  old  home  week. 
Of  course  I  read  it.    We  are  a  small  place. 

Q      Did  there  come  a  time  when  you  discussed 
the  Madison  investigation  with  Ms.  Casey? 

A      No. 

Q      So  you  never  discussed  the  Madison 
investigation  with  Ms.  Casey? 

A      I  don't  recall  ~  other  than  maybe  in  a 
hall  conversation,  I  think  one  time  out  in  the  hall 
she  said  something  like  you  have  the  most  interesting 
cases  or  something,  which  was  that  other  case  I  was 
talkmg  about,  plus  this  one. 

But  I  don't  recall  —  I  don't  think  I  was 
ever  in  her  office  on  this  matter.   She  sat  in  ~ 
after  I  had  the  problem  with  Irons,  they  had  a 
meeting  with  regard  to  subpoenas  which 
representatives  from  the  FBI,  me,  Ms.  Casey  and 
Mr.  Johnson  sat  in.    She  attended  that,  but  I  don't 
recall  her  saying  much. 

I  think  that  is  the  only  meeting  that  I  was 
ever  at  that  she  was  at.   I  went  strictly  chain  of 
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1  command. 

2  Q      Mr.  Jack,  let  me  just  turn  your  attention 

3  to  this  document  bearing  Bates  number  FBI  1547  and 

4  turn  your  attention  to  the  page  FBI  1548  and  to  the 

5  sentence  which  ~  this  is  a  document  from  Mr.  Irons 

6  to  his  supervisor. 

7  A      Okay. 

8  Q      "Rider  asked  Jackson  why  he  would  do  such  a 

9  thing  in  light  of  the  numerous  conversations  with  him 

10  and  his  superiors  about  publicity  which  could 

1 1  unfairly  indicate  a  possible  investigation  of  the 

12  Clintons  as  related  to  Whitewater.  Jackson  advised 

13  the  bureau  had  noted  a  full  investigation  of 

14  Whitewater  Development  Corporation  would  be  necessary 

15  in  a  meeting  with  himself,  Johnson  and  Paula  Casey. 

16  He  was  reminded  the  subject  matter  of  the  meeting  was 

17  obtaining  all  the"  and  it  is  blanked  out. 

18  A      That's  the  meeting  I'm  telling  you  about. 

19  That's  the  one  that  she  attended.  But  Irons  was  very 

20  put  out  with  me. 

21  Q      Do  you  recall  when  this  meeting  was? 

22 A      It  would  be  right  after  the  Hale 
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1  indictment,  late  September,  with  regard  to  what  we 

2  are  talking  about,  what  subpoenas  I  would  and 

3  wouldn't  issue. 

4  Q      So  you  were  discussing  what  subpoenas  you 

5  would  and  wouldn't  issue? 

6  A      Yes. 

7  Q      With  Ms.  Casey? 

8  A      No.    She  was  sitting  there  listening  to 

9  it.   Basically  the  dialogue  was  between  me  and 

10  Gretchen  Hall  and  Steve  Irons  with  Michael  Johnson 

1 1  and  Ms.  Casey  there  as  referee  is  what  the  situation 

12  was. 

13  You  had  Fletcher  on  one  side  of  the  table 

14  against  the  FBI  on  the  other,  over  what  to  do,  and 

15  they  were  more  or  less  there  trying  to  keep  peace  in 

16  the  family.   Hell,  the  problem  may  be  down  here  where 

17  she  is  saying  right  here  ~ 

18  (Witness  examined  the  document.) 

19  "Ms.  Casey  again  indicates  she  had  come  to 

20  recognize  his  quirks."   In  other  words  ~ 

21  Q      That's  your  quirks? 

22  A      My  quirks.   But  we  were  a  complete  ~  I 
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don't  know.    You  can  stop  if  you  want  to. 

MR.  FISHMAN:    Before  you  --  if  you  are 
indicating  this  is  something  that  may  be 
inappropriate  that  you  are  about  to  answer,  let's  go 
off  the  record. 

(Witness  conferred  with  counsel.) 

THE  WITNESS:   Basically  the  loggerhead 
thing  was  they  were  asking  me  to  subpoena  records 
that  we  already  had  that  they  had  never  sat  down  and 
looked  at. 

BY  MR.  GIUFFRA: 
Q      Whose  records  ~  now  we  are  getting  —  they 
wanted  to  subpoena  records  and  you  didn't  want  to 
subpoena  the  records  ~ 

A      I  didn't  see  we  needed  them.   I  didn't 
think  we  needed  them.   From  what  I  saw  of  that 
indictment  that  came  out  in  August  of  this  year,  I'm 
pretty  sure  you  wouldn't  have  needed  them.   But  she 
sat  in  on  that  meeting. 

But  they  were  more  or  less  there  as 
peacemakers  between  me,  I  guess,  and  the  FBI,  or  at 
least  one  person  in  the  FBI.    But  nothing  got 


resolved  at  that  meeting. 

Q      Was  there  any  concern  with  regard  to  any 
subpoenas  you  had  issued? 

MR.  FISHMAN:   Again,  without  going  into 
their  contents  or  their  identity. 

THE  WITNESS:   Okay.   Johnson,  when  I 
wouldn't  issue  the  subpoenas,  they  were  under  the 
impression  that  Michael  Johnson  would  issue  the 
subpoenas  that  they  wanted. 

There  was  another  meeting  which  was  Michael 
Johnson  ~  for  some  reason  I  was  invited.   I  guess  I 
was  still  on  the  case  so  I  was  invited  to  attend,  and 
the  FBI,  and  Michael  was  asking  them  to  detail 
certain  items  which  gave  them  the  impression  that  he 
wasn't  going  to  do  it  either. 

Somewhere  along  the  line,  they  found  out 
that  I  had  issued  a  subpoena  that  they  didn't  like. 
I  issued  a  bunch  of  banks  subpoenas  and  a  bunch  of 
subpoenas  to  everywhere  in  the  world,  but  I  issued 
one  to  an  individual  that  made  them  mad. 

Now,  why,  I  don't  know. 

MR.  GIUFFRA:   Can  we  go  off  the  record. 
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1  (Discussion  off  the  record.) 

2  THE  WITNESS:   The  individual  that  I 

3  subpoenaed,  had  he  made  it  public,  this  subpoena 

4  would  have  wound  up  in  the  New  York  Times  or 

5  somewhere  in  the  newspaper.  That  seemed  to  upset 

6  him. 

7  In  retrospect,  I  probably  shouldn't  have 

8  issued  the  subpoena. 

9  BY  MR.  GIUFFRA: 

10  Q      The  concern  was  to  maintain  the  covert 

1 1  nature  of  the  investigation? 

12  A      Right.   But  I  would  have  to  say  that  that 

13  subpoena  was  probably  not  well  advised  on  my  part. 

14  BY  MR.  COLE: 

15  Q      When  Mr.  Giuffra  said  "the  covert  nature  of 

16  the  investigation"  and  you  said  yes,  were  you 

17  referring  to  the  investigation  of  Mr.  Hale  and 

18  Capital  Management? 

19  A      This  all  relates.  We  were  tying  to  keep  a 

20  lid  on  the  whole  thing.   We  didn't  want  to  happen 

21  what  did  happen  at  that  point  in  time;  in  other 

22  words,  we  didn't  want  to  be  in  the  newspapers.  But 


1  that  was  I  guess,  what  do  you  call  it,  pipe  dreams, 

2  because  Hale  went  public  with  the  indictment  and  it 

3  all  went  down  from  there. 

4  BY  MR.  GIUFFRA: 

5  Q      About  how  long  was  this  meeting  between 

6  Irons,  yourself,  Ms.  Casey  and  Mr.  Johnson? 

7  A      30  minutes  at  best,  or  20  minutes. 

8  Q      Do  you  recall  where  the  meeting  was  held? 

9  A      At  the  U.S.  Attorney's  Office. 

10  Q      In  Ms.  Casey's  office? 

11  A      No,  in  a  conference  room. 

12  Q      Did  you  provide  an  update  on  where  the 

13  investigation  stood? 

14  A      All  it  was  was  a  discussion  of  subpoenas. 

15  I  gave  them  a  list  of  what  we  thought  we  would  need 

16  to  subpoena,  and  they  were  making  an  argument  of  a 

17  different  type  of  subpoena. 

1 8  Q      Was  there  any  discussion  at  this  meeting  of 

19  Bill  or  Hillary  Clinton? 

20  A      No. 

21  Q      Was  there  any  discussion  in  this  meeting  of 

22  Jim  Guy  Tucker? 
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A      No,  but  I  think  I  had  the  Castle  Sewer  and 
some  other  items,  his  loan  files  listed  on  my  list. 
But  the  names  didn't  come  up,  I  don't  think.    It  was 
just  what  documents  to  get  is  all  it  was  about. 

Q  This  is  the  only  meeting  you  can  recall  at 
which  you  in  any  way  discussed  the  Madison-Hale 
investigation? 

A      Or  where  she  was  around  where  I  was. 

Q      Where  she  was  present. 

Did  there  ever  come  a  time  where  you  and 
Ms.  Casey  spoke  to  anyone  from  main  Justice  about  the 
Hale-Madison  investigation,  describing  it 
generically? 

A      The  only  discussion  I  ever  had  with  main 
Justice  was  somebody  called  down  one  day  and  I  think 
the  name  is  McKinney  or  Kinney. 

Q      John  Keeney? 

A      He  had  called  Michael  Johnson,  and  Michael 
was  gone.   They  had  lost  their  copy  of  the  proposed 
Hale  indictment.   I  made  a  copy  of  it  and  gave  it  to 
Michael  Johnson's  secretary,  and  she  faxed  it  to  up 

here,  to  main  Justice.   That's  the  only  contact  I  had 

100 
with  the  Department  of  Justice  before  Mr.  Mackay  came 
in. 

Q      Would  it  be  your  testimony  you  don't  recall 
being  a  participant  on  a  conference  call  with 
Ms.  Casey,  Mr.  Johnson  or  Mr.  Keeney? 

A      No.   As  far  as  I  know,  that  is  the  only 
time  I  talked  to  anybody  before  it  was  taken  over. 

Q      Let  me  show  you  another  document.   This 
bears  Bates  number  DO  J  17493.   This  is  a  letter  dated 
September  20,  1993,  from  Randy  Coleman  to  Michael 
Johnson. 

A      I'm  assuming  —  this  must  have  been  the  one 
that  Michael  was  responding  to  now. 

I  don't  know  if  he  handed  me  that  one  when 
he  handed  me  that  other  one  or  not.   I  thought  this 
was  hilarious.   That  damn  meeting  ~  excuse  my 
language. 

He  had  been  out  talking  to  the  newspaper 
people.  He  had  gone  public  with  the  prospect  of  his 
indictment  the  week  before  this,  with  I  guess 
Mr.  Gerth  and  with  the  reporters  from  the  papers.  He 
is  talking  about  doing  an  undercover  operation,  and 
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1  Hale  had  been  out  talking  to  all  of  the  ~  I  think  I 

2  first  picked  up  on  that  when  that  was  in  the  ~  I 

3  think  I  first  saw  that  particular  letter  in  The  Wall 

4  Street  Journal. 

5  But  I'm  assuming  ~ 

6  Q      That's  the  reply? 

7  A      This  must  have  been  the  reply.   I  think 

8  this  is  the  one  Michael  showed  me  before  he  left 

9  town. 

10  Q      This  bears  Bates  number  16479.   That  is  to 

1 1  Randy  Coleman  from  Michael  Johnson,  dated  September 

12  20,  1993. 

13  A      Yes.   I  basically  took  this  from  Michael 

14  Johnson  to  go  ahead  and  go,  go  ahead  and  present  it. 

15  Q      So,  between  early  August  1993  and  September 

16  20,  1993,  which  would  be  the  date  of  this  letter,  you 

17  really  didn't  have  any  ~  you  did  not  have  any 

18  further  conversations  with  Mr.  Coleman? 

19  A      Not  until  the  plea  and  arraignment.  We  met 

20  over  there  when  he  pled  not  guilty.   Then  we  had 

21  discovery  matters. 

22 Q      So  insofar  as  you  were  aware,  the  plea     

102 

1  negotiations  were  being  handled  by  Mr.  Johnson  and 

2  Ms.  Casey? 

3  A      Right. 

4  Q      And  you  were  not  present  during  any  of 

5  those  meetings  at  which  possible  plea  negotiations 

6  were  occurring? 

7  A      No.   I  didn't  go.   I  may  have  been  invited 

8  at  least  to  one  of  them,  but  I  never  did  go. 

9  Q      Do  you  have  any  understanding  as  to  how 

10  many  meetings  occurred  between  Mr.  Coleman,  Ms.  Casey 

1 1  and  Mr.  Johnson  with  regard  to  a  possible  plea 

12  agreement? 

13  A      1  don't  know  the  number.   I  know  there  was 

14  quite  a  series  of  letters  in  the  newspaper  at  that 

15  time  which  indicated  there  had  been  several  meetings, 

16  but  I  really  don't  know.   I  wasn't  keeping  up  with 

17  it. 

1 8  Q      Did  Mr.  Johnson  ever  give  you  any  update  on 

19  the  status  of  the  plea  negotiations? 

20  A      I  don't  recall  that. 

21  Q      It  is  your  testimony  that,  other  than  this 

22  one  ~ 
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A      If  I  had  been  expecting  anything  to  come  of 
it,  I  would  have  gone  asking. 

Q      Why  didn't  you  expect  anything  to  come  of 
the  plea  negotiations? 

A      I  thought  he  was  just  going  to  stall  for 
time. 

Q      Why  did  you  think  he  was  looking  to  stall 
for  time? 

A      Maybe  something  would  have  pulled  it  out  of 
the  fire,  or  somebody.   Have  you  ever  met  a  lawyer 
who  wanted  anything  to  go  when  it  is  supposed  to? 

Q      We  were  just  discussing  that  at  lunch. 
After  the  indictment  was  filed  against 
Mr.  Hale,  what  action  do  you  recall  taking? 

A      I  went  to  plea  and  arraignment.  We  had 
three  different  plea  and  arraignments  with  all  the 
defendants.   I  was  primarily  working  on  Dean  Paul, 
Limited,  really.   I  put  together  the  Hale  exhibits 
for  discovery.   I  circulated  those  to  defense 
counsel,  motion  stuff 

Q      Did  you  have  any  communications  with 
Mr.  Coleman  following  the  -- 


A      I  told  him  I  was  going  to  indict  Hale  again 
in  November,  and  I  think  I  gave  him  a  draft  copy  of 
that  indictment  at  some  point  in  time.   I  went  ahead 
and  fixed  up  another  indictment  on  Hale  involving 
Paul  sales  and  also  the  Sunbelt  transactions. 

I  finished  working  up  those,  had  a  bunch  of 
work  to  do  on  those.   David  Reign  went  around 
interviewing  people  and  put  that  together. 

That  was  supposed  to  have  been  right  ~ 
Mr.  Mackay  got  there  a  week  before  that  one  was 
supposed  to  go. 

So  that  one  never  got  out.   That's 
basically  what  I  was  doing,  trying  to  stay  out  of 
Irons's  way,  I  guess. 

Q      Did  you  have  any  discussions  with  regard  to 
a  possible  plea  fi-om  Mr.  Hale  with  Mr.  Coleman? 

A      No. 

Q      Do  you  know  whether  anyone  else  in  your 
office  had  any  ftjrther  discussions  with  regard  to  a 
possible  plea? 

A      No. 

MR.  FISHMAN:   No,  they  didn't,  or  no,  you 
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1  don't  know? 

2  THE  WITNESS:   I  don't  know. 

3  BY  MR.  GIUFFRA: 

4  Q      Following  the  indictment  of  Mr.  Hale,  did 

5  you  have  any  discussions  with  regard  to  either  the 

6  Hale  matter  or  the  Madison  matter  with  anyone  at  main 

7  Justice? 

8  A      No,  not  until  Mr.  Mackay  came  down  and 

9  picked  up  the  files. 

10  Q      Do  you  recall  when  Mr.  Mackay  came  down  to 

1 1  pick  up  the  files? 

12  A      That  would  be  around  the  first  week  in 

13  November. 

14  Q      Of  1993? 

15  A      Yes. 

16  Q      Mr.  Jackson,  I  would  like  to  show  you  a 

17  document  bearing  Bates  number  FBI  1542,  1543. 

18  (Exhibit  FBI  1542-1543  identified.) 

19  BY  MR.  GIUFFRA: 

20  Q      First  let  me  ask  you  a  question.   Are  you 

21  aware  of  any  attempt  on  the  part  of  anyone  to  delay 

22  or  hinder  the  investigation  relating  to  David  Hale  or 
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1  Capital  Management? 

2  A      No. 

3  Q      This  document,  1542,  1543,  it  is  a  memo 

4  fi-om  Irons  to  SAC  Little  Rock,  dated  August  20, 

5  1993.   If  you  could  just  take  a  look  at  that. 

6  (Witness  examined  the  document.) 

7  A      That's  what  I  was  telling  you  about,  we 

8  opened  up  the  39  case.  Are  you  interested  in  this 

9  right  here? 

10  Q      Let's  read  it  into  the  record.   "Rider 

1 1  further  advised  the  Assistant  United  States  Attorney 

12  assigned  to  the  matter  reported  being  told  a  Little 

13  Rock  attorney  had  traveled  to  Washington  instant  date 

14  to  meet  with  unknown  officials  to  attempt  to  have  the 

15  investigation  quashed." 

16  A      What  that's  about  is  I  told  them  that 

17  Richard  Mays  had  gone  to  Washington,  and  my 

1 8  assumption  was  that  they  were  going  to  try  to  get  a 

19  hearing  up  here,  to  jerk  the  chain.   That's  happened 

20  before,  where  they  either  get  Department  of  Justice 

21  or  some  Senator  to  intervene. 

22  Q      Who  was  Mr.  Mays  again?  What  is  his 
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1  background? 

2  A      He  is  a  very  prominent  black  lawyer.   He 

3  used  to  be  ~  I  think  he  may  have  been  an  appellate 

4  court  judge  there  or  Supreme  Court  justice  by 

5  appointment.   He  is  very  well  connected. 

6  I  was  assummg  that  they  would  try  to  get 

7  our  decisions  reviewed  up  here. 

8  Q      So,  is  this  just  a  belief  on  your  part? 

9  A      Just  a  guess. 

10  Q      It  was  your  belief  that  Mr.  Mays  ~ 

11  MR.  FISHMAN:    I  think  he  said  "guess." 

12  THE  WITNESS:   Just  a  guess.   I  did  know  he 

13  went  to  Washington.   Hale  has  always  been  in 

14  politics.   His  brother  is  very  well  politically 

15  connected.  In  the  state  system  you  have  fixes  all 

16  the  time. 

17  So  they  may  have  been  under  the  mistaken 

18  assumption  that  you  could  do  it  on  a  federal  level. 

19  1  knew  it  wasn't  going  to  work. 

20  BY  MR.  GIUFFRA: 

21  Q      But  you  had  a  belief  that  Mr.  Mays  might 

22  attempt  to  go  to  main  Justice  or  somewhere  else  in 
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1  Washington  to  try  to,  in  some  way,  affect  the  course 

2  of  the  investigation  into  Madison? 

3  A      Or  at  least  have  somebody  review  what  the 

4  hell  we  were  doing. 

5  Q      Was  this  with  regard  to  just  Madison  or 

6  Hale  or  both? 

7  A      It  would  be  Hale.   Mays  wouldn't  have  known 

8  anything  about  Madison. 

9  Q      So,  it  was  your  belief  that  Mays  would  go 

10  to  Washington  ~ 

11  A      I  don't  know  that.   I  just  threw  that  out. 

12  It  wasn't  anything  concrete.  Hell,  the  FBI  would 

13  come  back  with  all  these  weird  scenarios  too,  so  it 

14  is  no  different  than  what  I  heard  from  them. 

15  BY  MR.  COLE: 

16  Q      If  I'm  understanding  you  correctly, 

17  Mr.  Jackson,  your  guess  was  that  Mr.  Mays  might  try 

1 8  to  have  the  matter  reviewed  in  Washington  because  of 

19  Mr.  Hale's  political  connections? 

20  A      That  would  be  part  of  it.    I  really 

21  can't  ~  you  could  contact  SB  A  to  see  if  they  are 

22  really  serious  about  the  referral  or  whatever  it  is. 
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1  I  don't  think  the  Arkansas  Senators  would 

2  touch  a  matter  like  this,  but  they  might  get  somebody 

3  at  Justice  to  review  whether  or  not  we  were 

4  proceeding  in  a  proper  manner,  something  like  that. 

5  But  I  don't  know  that  that's  what  occurred. 

6  Q      What  I'm  getting  at  is  the  basis  for  that 

7  action  would  have  been  Mr.  Hale  as  opposed  to  the 

8  potential  involvement  of  the  Clintons? 

9  A      It  would  have  been  just  knowing  all  the 

10  players. 

1 1  Q      And  not  necessarily  the  allegations  that 

12  Mr.  Hale  later  made  about  the  Clintons  that  are  well 

1 3  publicized? 

14  A      No.    It  would  just  be  help  David.   If  they 

15  did  try  it  and  it  didn't  work,  I  suspect  that's  why 

16  Hale  came  out  with  that  ~  he  must  have  been  mad  at 

17  somebody.  Nobody  helped  him  so  he  started  lashing 

18  out  at  all  of  these  prominent  people. 

19  I  don't  know  what  the  psychology  is  or 

20  exactly  what  happened.  I  have  no  idea. 

21  Q      I  was  trying  to  understand  whether  it  was 

22  your  guess,  I  believe  is  the  word  you  used,  at  the 
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1  time  that  Mr.  Hale  was  going  to  go  to  Washington  and 

2  make  the  allegations  that  he  subsequently  did.   I 

3  think  you  answered  that  question. 

4  A      I  have  no  idea  that  even  Mays  was.   That's 

5  something  I  threw  out  to  the  FBI  one  day,  without  any 

6  basis. 

7  BY  MR.  GIUFFRA: 

8  Q      After  you  indicted  Mr.  Hale,  did  there  come 

9  a  time  when  Mr.  Hale  made  some  allegations  through 

10  the  press  with  regard  to  the  Clintons? 

1 1  A      Yes. 

12  Q      When  was  that? 

13  A      He  started  it  the  week  before  the 

14  indictment  apparently,  but  it  went  public  in  the 

15  newspapers  on  September  23rd,  the  same  day  of  the 

16  indictment,  I  think. 

17  I  was  shown  by  the  ~  I  was  shown  a 

18  newspaper  article  about  a  month  or  so  ago  when  they 

19  interviewed  me  out  at  the  special  counsel  thing,  that 

20  had  a  dateline  on  it  of  September  23rd.   So  I'm 

2 1  guessing  September  23rd  must  be  the  date,  the  same 

22  date  when  the  first  article  hit  the  paper.   I  thought 


2543 

111 

1  it  was  before  the  indictment. 

2  He  announced  his  own  indictment.   I'm  not 

3  joking.    He  went  public  with  it.    I'm  thinking  it  was 

4  before  the  indictment  that  he  went  public. 

5  Q      Did  Mr.  Hale  make  the  same  allegation  ~ 

6  what  was  the  allegation  that  Mr.  Hale  made  against  ~ 

7  was  it  against  President  Clinton? 

8  A      I  haven't  read  that  article  in  a  long  time, 

9  but  I  think  it  was  that  same  one  about  they  were 

10  pressuring  ~  big  pressure  to  make  the  Master 

1 1  Marketing  loan  to  McDougal. 

12  Q      To  Susan  McDougal? 

13  A      Yes. 

14  Q      Did  Mr.  Coleman  ever  discuss  that  specific 

15  allegation  with  you? 

16  A      No. 

17  Q      Did  you  ever  discuss  that  specific 

18  allegation?  Let's  define  that.   Meaning  the 

19  allegation  that  Bill  Clinton  pressured  David  Hale  to 

20  make  the  SBA  loan  to  Susan  McDougal  for  $300,000? 

2 1  Did  you  ever  discuss  that  with  Mr.  Johnson? 

22  A      No. 
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1  Q      Did  you  ever  discuss  that  allegation  with 

2  Ms.  Casey? 

3  A      No.   It  was  just  something  I  read  in  the 

4  newspaper. 

5  Q      After  this  allegation  appeared  in  the 

6  newspaper,  did  you  ever  discuss  the  allegation  with 

7  Mr.  Johnson? 

8  A      No. 

9  Q      Did  you  ever  discuss  it  with  Ms.  Casey? 

10  A      No. 

1 1  Q      Have  you  ever  discussed  this  allegation 

12  with  Mr.  Johnson? 

13  A      I  don't  think  so. 

14  Q      Have  you  ever  discussed  this  allegation 

15  with  Ms.  Casey? 

16  A      No. 

17  Q      Have  you  ever  discussed  with  Mr.  Johnson 

1 8  whether  Mr.  Coleman  provided  information  with  respect 

19  to  this  allegation  during  the  course  of  the  plea 

20  negotiations  that  Mr.  Johnson  and  Ms.  Casey  conducted 

21  in  the  fall  of  1993? 

22  A      What  they  discussed  I  don't  know.   All  I 
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1  was  doing  was  tossing  out  some  names,  potential 

2  people  that  might  be  involved  in  the  Hale  matter. 

3  Q      He  mentioned  the  Clintons? 

4  A      Either  he  did  or  1  did.   They  had  already 

5  been  named.   It  wasn't  any  big  deal.  There  were  no 

6  specifics. 

7  Q      Did  there  come  a  time  when  the  Eastern 

8  District  of  Arkansas  was  recused  from  the  matter 

9  involving  Mr.  Hale,  and  then  also  the  Madison  matter? 

10  A      That  was  the  Friday  before  Mr.  Mackay 

1 1  came.  That  was  about  1 1:00  --  at  least  1  first  heard 

12  about  it  about  1 1 :00  that  Friday. 

13  Q      This  would  be  in  November  of  1993? 

14  A      Yes.   It  would  have  to  be  still  in 

15  November.   It  would  be  in  November.   I'm  pretty  sure 

16  it  was  a  Friday.   I'm  pretty  sure  it  was  around  1 1:00 

17  in  the  morning. 

18  Ms.  Casey  apparently  had  called  her  office 

19  and  left  word  with  her  secretary.  Her  secretary  told 

20  me  that  the  office  had  been  recused. 

21  Q      Where  was  Ms.  Casey  at  this  particular 

22  time?  Was  she  in  Washington? 
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A      I  assume  she  may  have  been  in  Washington. 
She  wasn't  in  the  office. 

Q      Do  you  know  if  she  was  in  Little  Rock? 

A      I  think  she  was  in  Washington.   I  don't 
know.   All  I  know  is  her  secretary  told  me  we  had 
been  recused  and  I  was  to  stop  whatever  I  was  doing. 
So  I  made  some  phone  calls. 

Q      Did  you  ever  discuss  with  Ms.  Casey  whether 
she  should  recuse  herself  from  the  matter  involving 
Mr.  Hale  or  Madison? 

A      No. 

Q      Did  you  ever  discuss  Ms.  Casey's  recusal 
from  the  Hale-Madison  matter  with  Mr.  Johnson? 

A      No. 

Q      Did  you  ever  discuss  Ms.  Casey's  recusal 
from  the  Hale-Madison  matter  - 

A      Not  before  the  fact.   I  think  afterwards 
Michael  told  me  we  had  been  recused.   There  was  no 
discussion  of  it. 

Q      Did  he  ever  give  you  an  explanation  for  why 
Ms.  Casey  decided  to  recuse  herself  in  this  matter? 

A      No.    I  wasn't  involved  in  the  recusal. 
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1  Q      Do  you  recall  any  discussions  of  a  missing 

2  document  from  Capital  Management  or  from  Mr.  Hale's 

3  residence  that  would  in  any  way  implicate  ~ 

4  A      Yes.   We  were  accused  of  stealing  a 

5  document  from  the  Master  Marketing  file. 

6  Q      Who  accused  you  of  stealing  a  document  from 

7  the  Master  Marketing  file? 

8  A      It  came  up  in  this  manner.  About  a  month 

9  after  the  search  warrant,  Randy  Coleman  called.  I 

10  was  out  at  the  FBI.   He  wanted  to  come  out  and  look 

1 1  at  the  Master  Marketing  file.   So  I  pulled  the  Master 

12  Marketing  file.   We  set  a  small  room  up  toward  the 

13  reception  area.  He  went  through  it,  and  he  told  me 

14  what  he  was  looking  for. 

1 5  He  told  me  it  was  a  letter  that  was 

16  supposedly  handwritten,  that  it  was  supposedly  from 

17  McDougal  to  David  Hale  which  indicated  that  Bill  was 

1 8  going  to  help  him  get  the  money  together  to  bring  the 

19  Master  Marketing  loan  current. 

20  After  he  looked  through  the  file,  I  looked 

21  through  it  myself   Then  I  went  back  and  got  the 

22  duplicate  copy,  and  it  is  not  in  the  duplicate  copy 
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1  either,  which  meant  that  had  it  been  in  the  file,  it 

2  didn't  get  copied  out  at  the  FBI  that  night  of  the 

3  search  warrant. 

4  So,  the  implication  would  be  if  that  letter 

5  was  there,  there  is  only  one  person  who  could  have 

6  taken  it  or  lost  it,  which  is  me. 

7  Q      Did  he  indicate  to  you  that  this  was  a 

8  letter  from  McDougal  to  Hale? 

9  A      Yes.   It  was  supposed  to  be  handwritten.  I 

10  have  had  a  dozen  newspaper  men  call  me  about  it. 

1 1  Q      That  frequently  is  the  case  in  this  matter 

12  or  with  regard  to  witnesses. 

13  A      But  basically  the  implication  was  that  I 

14  had  either  lost  it  or  had  taken  it. 

1 5  Q      Did  Mr.  Coleman  indicate  to  you  the  date  of 

16  this  particular  handwritten  letter? 

17  A     No. 

18  Q      Just  so  the  record  is  clear,  because  I'm 

19  not  sure  it  is,  when  did  Mr.  Coleman  see  you  about 

20  this  missing  letter,  or  purportedly  missing  letter? 

21  A      It  would  have  been  about  a  month  after  the 

22  search  and  probably  a  month  before  the  indictment. 
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1  It  would  have  been  sometime  in  August,  I  think.   But 

2  he  came  out  and  I  put  the  file  in  front  of  him  and  he 

3  went  through  it. 

4  Q      So  we  are  clear  on  this,  you  had  the 

5  meeting  with  Mr.  Coleman  sometime  in  early  August  at 

6  which  you  sort  of  had  a  very,  very  preliminary 

7  discussion. 

8  A      It  would  have  been  at  a  later  point  in  time 

9  than  that.   He  called  up  and  said  he  wanted  to  look 

10  at  the  Master  Marketing  file,  and  I  said,  well,  come 

1 1  on  out.   He  came  out.    I  pulled  him  the  original,  and 

12  he  went  through  and  what  he  was  looking  for  wasn't 

13  there. 

14  I  went  back  and  got  the  office  copy,  which 

15  should  be  a  duplicate,  and  the  letter  wasn't  in 

16  there.   So,  therefore,  the  letter  apparently  ~  I 

17  have  always  assumed  this  ~  if  the  letter  exists, 

1 8  Hale  squirreled  away  a  bunch  of  stuff. 

19  The  SB  A  had  the  same  problem  with  him.   He 

20  produced  this;  he  held  back  a  bunch  of  checks.  He 

21  may  have  the  thing  somewhere  and  doesn't  know  where 

22  it  is  himself.   I  don't  think  we  lost  it,  and  I  know 
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1  I  didn't  take  it. 

2  Q      Mr.  Coleman,  though,  accused  you  of  taking 

3  the  document? 

4  A      Either  he  or  David. 

5  Q      Did  you  ever  meet  with  David  Hale? 

6  A      Not  other  than  about  two  seconds  at  the 

7  plea  and  arraignment. 

8  Q      At  that  time  did  he  accuse  you  of  ~ 

9  A      No.   I'm  talking  about  to  newspaper  people. 

10  Q      This  would  be  Mr.  Hale  complaining  to 

1 1  newspaper  people  and  you  reading  ~ 

12  A      No.    It  has  never  been  in  the  newspaper. 

13  They  would  call  me  and  want  verification,  did 

14  Fletcher  take  the  letter  and  tear  it  up,  does 

15  Fletcher  have  it  in  a  scrapbook,  you  know. 

16  I  have  had  a  ~  the  last  one  that  called  me 

17  was  Bill  Simmons  of  the  Associated  Press. 

18  There  has  never  been  a  newspaper  article, 

19  as  far  as  1  know.    But  there  is  that  allegation  out 

20  there. 

21  Like  I  told  one  of  Fiske's  people,  here  I 

22  am,  1  have  lost  the  smoking  gun  letter. 
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1  Q      When  you  obtained  the  documents  or  seized 

2  the  records  from  Mr.  Hale's  office,  who  else 

3  participated  in  the  seizure  of  those  documents? 

4  MR.  FISHMAN:    I'm  not  sure  the  record  is 

5  clear  that  he  participated  in  the  seizure. 

6  THE  WITNESS:    I  didn't  go  to  the  office.   I 

7  stayed  at  my  office  and  waited  until  they  got  back. 

8  BY  MR.  GIUFFRA: 

9  Q      Who  ended  up  actually  executing  the  search 

10  warrant? 

1 1  A      Steve  Irons.    I  think  Walters  went.   The 

12  rest  of  them  were  female  agents,  I  believe.  Gretchen 

1 3  Hall  went.   David  Reign  was  at  Waco.  I  figured 

14  something  bad  was  going  to  happen,  that  this  was  all 

15  going  to  get  in  the  newspapers  and  on  TV,  so  I  stayed 

16  at  the  office.   I  called  that  law  firm  and  tried  to 

1 7  get  the  Townsend  documents  and  then  I  went  through 

18  the  stuff.   As  far  as  I  know,  I'm  the  only  one  that 

19  went  through  the  stuff  before  it  was  copied. 

20  Q      They  brought  the  documents  to  your  office? 

21  A      No.   They  were  at  the  FBI. 

22 Q      You  went  to  the  FBI  and  reviewed  all  the 
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1  documents? 

2  A      Yes. 

3  Q      You  don't  recall  seeing  this  handwritten 

4  note? 

5  A      No,  I  don't. 

6  Q      Do  you  think  this  is  the  kind  of  document 

7  you  would  remember  if  you  had  seen  it? 

8  A      I  think  if  I  had  seen  it  and  read  it,  I 

9  would  remember  it,  which  means,  in  my  mind,  I  didn't 

10  see  it.   I  definitely  didn't  take  anything.   The  way 

1 1  I  operate,  one  file  at  a  time,  I  am  unlikely  to  have 

12  lost  anything. 

13  Q      Did  you  have  any  further  conversations  with 

14  Ms.  Casey  ~  strike  that. 

1 5  Did  you  have  any  further  conversations  with 

16  Jean  Lewis  other  than  the  conversation  you  testified 

17  to  earlier? 

18  A      Oh,  yes. 

19  Q      Could  you  -- 

20  A      First  in  order  was  that  one  I  was  telling 

2 1  you  about  for  the  law  on  campaign  contributions. 

22  Q      She  asked  you  just  to  fmd  out  whether  an 
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1  S«feL  could  make  a  contribution  to  a  political 

2  campaign? 

3  A      Yes.   Later  on,  we  had  conversations  about 

4  getting  some  of  their  records.   Then  we  had  the 

5  conversation  about  tracing  the  $300,000,  which  she 

6  was  doing  for  me. 

7  Then  I  didn't  want  to  make  another  trip 

8  down  to  Dallas,  so  I  called  her  one  day  to  see  if  she 

9  had  the  list  of  the  Susan  McDougal  real  estate 

10  commissions.   And  at  that  point  she  told  me  she  could 

1 1  only  talk  to  Irons.   My  assumption  was  Irons  called 

12  her  and  told  her  not  to  talk  to  me  anymore. 

13  So,  that  was  the  last  time. 

14  Q      This  was  because  of  the  fact  that  you  and 

1 5  Irons  were  no  longer  speaking  with  one  another? 

16  A      Yes.   I  assume  he  called  her  and  told  her 

1 7  to  not  answer  my  questions. 

18  Q      Did  Ms.  Lewis  indicate  to  you  any 

19  frustration  with  the  pace  at  which  the  Department  of 

20  Justice  was  handling  this  particular  referral? 

21  A      No.    Other  than  the  discussion  that  one 

22  time  about  bringing  the  documents  up  -  I  mean 
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1  bringing  the  transactions  up  into  '86,  we  didn't 

2  discuss  that  referral.   We  didn't  discuss  the  nine 

3  that  were  to  come. 

4  Q      When  did  you  learn  of  the  subsequent 

5  referrals? 

6  A      I  went  out  to  Federal  Express  office  to 

7  pick  them  up.    The  office  had  moved  and  they  couldn't 

8  find  us.   So  I  had  to  go  out  and  pick  them  up. 

9  Q      Did  you  ~  after  you  obtained  the  referrals 

10  from  the  Federal  Express  office,  did  you  review  those 

1 1  referrals  when  you  got  back  to  the  office? 

12  A      I  took  them  back,  gave  them  to  Michael 

13  Johnson.   He  put  them  in  his  bottom  desk.   Before  we 

14  had  that  meeting  on  subpoenas,  I  pulled  them  out  and 

15  looked  at  them. 

16  Q      Do  you  know  whether  Mr.  Johnson  had 

1 7  reviewed  the  additional  referrals? 

18  A      I  don't  know.    I  did  read  through  them 

19  before  that  meeting,  which  was  the  week  before  Mackay 

20  came. 

2 1  Q      Did  you  ever  discuss  the  subsequent 

22  referrals  with  Mr.  Johnson? 
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1  A      Other  than  at  the  meeting,  that  meeting  was 

2  just  about  subpoenas. 

3  Q      What  do  you  recall  about  the  discussion  of 

4  those  referrals  at  the  meeting  with  Mr.  Johnson? 

5  A      I  didn't  stay  for  the  whole  meeting. 

6  Q      This  is  the  meeting  with  Mr.  Mackay? 

7  A      No.   This  is  the  meeting  with  some  FBI 

8  agents  ~  with  Irons  and  Whitehead  and  Gretchen  Hall 

9  and  David  Reign.   This  was  a  later  meeting  about 

10  grand  jury  subpoenas.   It  was  the  continuing  problem 

1 1  of  Fletcher  and  his  subpoenas,  and  Michael  was  going 

12  to  take  it  over. 

13  So  I  sat  in  part  of  the  meeting,  but  I 

14  didn't  stay  for  the  whole  thing.   But  we  didn't  sit 

15  down  and  talk  about  —  one  of  those  was  a  pretty  good 

16  referral. 

17  Q      Do  you  recall  which  referral  that  was? 

18  A      Peacock. 

19  MR.  FISHMAN:    I'm  sorry? 

20  THE  WITNESS:   Peacock. 

21  BY  MR.  GIUFFRA: 

22 Q      I'm  a  little  unclear.  You  had  the  meeting 
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1  in  September  with  Ms.  Casey,  Mr.  Johnson  and 

2  Mr.  Irons  where  you  discussed  subpoenas? 

3  A      And  Gretchen  Hall. 

4  Q      Then  there  was  a  later  meeting? 

5  A      This  was  a  meeting  that  occurred  after  the 

6  nine  new  referrals  came  in. 

7  Q      Do  you  recall  approximately  what  the  time 

8  of  that  meeting  was? 

9  A      It  would  be  the  week  before  Mackay  came. 

10  We  only  had  the  referrals  about  two  weeks  before 

1 1  Justice  took  it  over. 

12  Q      Did  you  ever  discuss  the  referrals  with 

13  anyone  in  main  Justice  in  Washington? 

14  A      No. 

15  Q      Do  you  know  whether  Mr.  Johnson  discussed 

16  those  referrals  with  anyone  in  the  agency? 

17  A      I  don't  know. 

18  Q      Do  you  know  whether  Ms.  Casey  discussed 

19  those  referrals  with  anyone  in  main  Justice? 

20  A      No. 

21  MR.  FISHMAN:   No,  you  don't  know? 

22  THE  WITNESS:   I  don't  know. 
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1  BY  MR.  GIUFFRA: 

2  Q      Do  you  know  Webster  Hubbell? 

3  A      Yes. 

4  Q      And  how  do  you  know  Webster  Hubbell? 

5  A      I  have  run  into  him  here,  there  and  yonder 

6  in  Little  Rock.   I  think  we  may  have  had  some  cases 

7  that  overlapped  back  when  I  was  doing  civil  cases. 

8  He  also  represented  the  RTC  in  a  bunch  of  items. 

9  Q      Did  he  work  on  those  items  with  you? 

10  A      No.   They  never  did  call  me.   I  was 

1 1  involved  with  some  but  they  never  did  call  me  with 

12  the  information.   1  think  his  summer  associates  are 

13  the  ones  who  did  the  work. 

14  Q      But  he  is  someone  if  he  met  you,  he  would 

15  know  who  you  are? 

16  A      Oh,  yes. 

1 7  Q      When  was  the  last  time  that  you  spoke  to 

18  Mr.  Hubbell? 

19  A      About  a  year  before  he  went  to  Washington. 

20  One  of  his  friends  got  in  trouble  and  he  came  down  to 

21  help  him. 

22 Q      Do  you  know  whether  Mr.  Hubbell  ever 
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1  discussed  ~  strike  that. 

2  Do  you  know  whether  Ms.  Casey  knew 

3  Mr.  Hubbell? 

4  A      That  1  don't  know. 

5  Q      Do  you  know  whether  Ms.  Casey  ever 

6  discussed  anything  having  to  do  with  either  Madison 

7  or  David  Hale  with  Mr.  Hubbell? 

8  A      No. 

9  Q      Do  you  know  whether  Mr.  Johnson  knew 

10  Mr.  Hubbell? 

11  A      I  would  be  surprised  if  he  didn't,  but  I 

12  really  don't  know. 

13  Q      Do  you  know  whether  Mr.  Johnson  ever  spoke 

14  to  Mr.  Hubbell  with  regard  to  anything  involving 

15  Madison  or  Mr.  Hale? 

16  A      I  don't  know. 

17  Q      Do  you  know  whether  Mr.  Coleman  ever 

18  discussed  ~  strike  that. 

19  Did  Mr.  Coleman  ever  indicate  to  you  that 

20  he  spoke  to  Mr.  Hubbell  about  Mr.  Hale? 

21  A      No. 

22  Q      Do  you  know  whether  anyone  in  the  Eastern 
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1  District  of  Arkansas,  including  Ms.  Casey,  ever  spoke 

2  with  anyone  at  the  White  House  with  regard  to  David 

3  Hale  or  Madison? 

4  A      No,  I  don't  know. 

5  MR.  GIUFFRA:    I  think  I  am  basically  done. 

6  I  want  to  look  through  my  documents.   If  I  could  have 

7  a  second. 

8  (Recess.) 

9  BY  MR.  GIUFFRA: 

10  Q      I  want  to  show  you  a  memo  from  Steven  Irons 

1 1  which  is  dated  October  1,  1993,  and  it  references  a 

12  meeting  that  was  held  on  September  24,  1993.   If  you 

13  could  just  read  this. 

14  (Witness  examined  the  document.) 

15  A      That's  the  same  meeting.   Oh,  hell  fire. 

16  Excuse  me. 

17  (Wimess  examined  the  document.) 

18  Q      Does  this  document  refresh  your 

19  recollection  of  a  meeting  that  was  held  on  9/24/93 

20  with  Ms.  Casey,  Mr.  Johnson  and  yourself,  as  well  as 

21  Whitehead,  Reign,  Hall  and  Irons? 

22 A      No.   I  recall  a  meeting  that  we  had  about 


1  that  period  of  time  where  the  discussion  was  what 

2  subpoenas  and  so  forth  were  going  to  be  done.   I 

3  don't  recall  all  of  these  topics  being  in  there. 

4  Q      What  topics  don't  you  recall  being 

5  discussed  at  the  meeting? 

6  A      I  don't  recall  any  discussion  where 

7  Ms.  Casey  was  talking  about  recusing  on  Tucker  and 

8  Stephen  Smith.   I  don't  recall  ~  she  may  have  said 

9  that  there,  but  I  wasn't  paying  any  attention.   She 

10  wasn't  saying  it  to  me,  so  I  don't  recall  any  part  of 

1 1  that  conversation.  I  do  not  remember  Johnson  saying 

12  anything  about  the  Department  of  Justice  would  take 

13  it  over. 

14  I  don't  really  remember  them  voicing  all 

15  those  objections  to  me  there  at  the  meeting,  although 

16  I  know  they  had  them. 

17  Q      What  objections  do  you  recall  them  having 

1 8  about  you? 

19  A      They  were  wanting  broader  subpoenas  than 

20  what  I  was  willing  to  issue. 

21  Q      This  is  the  FBI? 

22  A      Yes. 
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1  Q      And  why  were  you  not  willing  to  issue 

2  broader  subpoenas? 

3  A      They  already  had  the  stuff.   They  already 

4  had  the  stuff.   They  had  it  for  about  five  years. 

5  Q      This  is  the  RTC  or  the  FBI  had  the  stuff? 

6  A      The  FBI,  or  they  had  the  stuff  that  you 

7  would  need. 

8  But  this  is  strange.  "The  present  problems 

9  being  caused  by  AUSA  and  what  was  taken  in  the  search 

10  warrant  of  Hale's  business  was  noted  as  an  example  of 

11  a  restriction." 

12  We  had  sat  down  and  listed  with  the  FBI 

13  what  items  to  take.   1  included  some  items  and  Hall 

14  asked  that  they  be  stricken  off. 

15  Q      It  is  your  testimony,  one,  you  don't  recall 

16  any  discussion  of  recusal  at  any  time  involving 

17  Ms.  Casey  until  the  time  that  she  recused  herself? 

18  A      I'm  not  saying  I  wasn't  there  and  it  was 

19  said.   It  is  just  I  have  no  recollection  of  that  part 

20  of  the  meeting,  if  it  occurred  at  that  meeting. 

21  Q      Your  recollection  with  regard  to  the  claim 

22  that  you  were  somehow  limiting  the  FBI's 
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1  investigative  efforts  was  that  the  documents  that  the 

2  FBI  wanted  that  the  FBI  already  had? 

3  A      Yes. 

4  Q      Do  you  recall  what  those  documents  were? 

5  MR.  FISHMAN:   As  a  general  - 

6  BY  MR.  GIUFFRA: 

7  Q      Can  you  describe  it  in  a  general  way 

8  without  upsetting  Mr.  Fishman. 

9  MR.  FISHMAN:    You  are  not  upsetting  me.   I 

10  have  to  object  to  that  characterization.  It  is  not  a 

1 1  question  of  upsetting  or  not  upsetting  me. 

12  The  issue,  as  you  know,  is  if  those 

1 3  documents  were  obtained  by  subpoena,  whether 

14  Mr.  Jackson's  answer  to  your  question  would  reveal 

15  the  nature  and  scope  of  the  subpoena,  which  might  get 

16  him  into  trouble  with  the  federal  court. 

17  MR.  GIUFFRA:    I  agree. 

18  THE  WITNESS:   They  had  the  stuff  in  the 

19  first  investigation. 

20  BY  MR.  GIUFFRA: 

21  Q      What-- 

22  A      The  first  investigation  into  Madison.   They 
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1  already  had  the  stuff.   What  had  been  gotten  was 

2  sitting  down  in  Dallas.   We  already  went  down  and 

3  copied  a  bunch  of  it. 

4  Q      This  would  be  the  first  investigation  of 

5  Mr.  McDougal  that  resulted  uhimately  in  his 

6  acquittal? 

7  A      Yes.   All  you  had  to  do  was  get  the  same 

8  stuff  they  had  back  then. 

9  Q      Had  you  worked  on  that  investigation? 

10  A      No. 

1 1  Q      How  were  you  aware  they  were  the  same 

12  documents? 

13  A      I  had  been  through  the  stuff 

14  Q      At  what  point  in  time? 

15  A      At  the  FBI. 

16  Q      This  was  FBI  Dallas  had  the  material? 

17  A      No.   Up  here.   The  OTS  down  there  had  the 

18  enforcement  file  which  has  all  of  the  documents  and 

19  stuff  in  it,  which  the  FBI  had  up  here  at  one  time. 

20  We  had  all  the  stuff  we  needed. 

21  Q      That  would  be  all  the  information  with 

22  regard  to  the  -  strike  that. 


1  Do  you  recall  any  discussion  with  Mr.  Irons 

2  of  the  Master  Marketing  loan? 

3  A      No.   We  had  ceased  to  talk. 

4  Q      Do  you  recall  any  discussion  with  anyone 

5  with  regard  to  the  Master  Marketing  loan? 

6  A      I  may  have  talked  with  David  Reign,  but 

7  basically  Master  Marketing  tied  in  to  Dean  Paul, 

8  Limited. 

9  By  this  point  in  time,  the  relationship 

10  between  me  and  Mr.  Irons,  as  you  can  tell,  was 

1 1  getting  pretty  brutal. 

12  Q      That  would  have  been  at  what  point  in  time 

13  that  you  stopped  speaking? 

14  A      That  was  around  the  middle  of  September. 

15  This  is  about  the  point  in  time  when  I  was  asking  to 

16  be  taken  out  of  the  case. 

17  Q      When  did  you  ask  to  be  taken  out  of  the 

18  case? 

19  A      Well,  halfway  back  in  August  or  September, 

20  if  that's  the  correct  date  of  that  meeting,  I 

2 1  suggested  to  Johnson  about  replacing  me,  I  think  on 

22  that  very  date,  whenever  we  had  that  big  meeting. 
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1  about  taking  me  off  the  case  and  replacing  me  with 

2  somebody  else. 

3  Q      The  entire  case,  both  the  Hale  case  and  the 

4  Madison  case? 

5  A      Yes.   Earlier  I  talked  about  bifurcating 

6  it,  which  would  get  me  away  from  Irons.    If  you 

7  weren't  going  to  bifurcate  it,  get  me  completely  away 

8  from  it. 

9  Q      Why  did  you  want  to  get  off  the  case? 

10  A      1  didn't  want  any  more  dealings  with 

1 1  Mr.  Irons  and  the  FBI. 

12  Q      What  did  Mr.  Johnson  say  about  taking  you 

13  off  the  case? 

14  A      He  didn't  do  it. 

15  Q      Did  he  say  why  he  wouldn't  take  you  off  the 

16  case? 

17  A      No. 

1 8  Q      Just  so  the  record  is  clear,  your 

19  relationship  with  Mr.  frons  soured  for  what  reason 

20  again? 

21  A      I  guess  we  just  didn't  like  each  other. 

22 Q      Given  the  fact  that  the  committee  is  now 


134 


1  investigating  the  handling  of  the  referrals  by  the 

2  Department  of  Justice,  can  you  think  of  any  other 

3  matters  that  you  might  have  testunony  about  with 

4  regard  to  that  subject  matter  that  we  haven't  asked 

5  you  about  today? 

6  A      No.   See,  I  know  very  little. 

7  MR.  GIUFFRA:    Mr.  Cole. 

8  MR.  COLE:    Thank  you. 

9  EXAMINATION 

10  BY  MR.  COLE: 

1 1  Q      Mr.  Jackson,  what  I  would  like  to  do  is  try 

12  to  go  quickly,  but  also  I  will,  by  necessity,  have  to 

13  go  back  over  some  of  the  areas  that  Mr.  Giuffra  has 

14  already  covered.   So  I  apologize  in  advance  for 

15  skipping  around  some. 

16  If  I  could  direct  your  attention  back  to 

17  your  prior  testimony  this  morning  about  the  review  of 

18  the  1992  RTC  criminal  referral  that  you  conducted  for 

19  Mr.  Banks. 

20  A      Okay. 

21  Q      By  way  of  background,  you  testified  that 

22  your  analysis  and  evaluation  of  that  review  was 
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1  influenced  by  the  prior  acquittal  of  Mr.  McDougal;  is 

2  that  correct? 

3  A      Yes.   That  was  the  big  sticking  point. 

4  Q      If  I  understood  your  testimony  correctly, 

5  you  said  that  Mr.  McDougal  had  made  statements  to  the 

6  press  concerning  Mr.  Banks  and  that  there  may  have 

7  been  improper  motivation  in  the  prosecution  of 

8  Mr.  McDougal  by  Mr.  Banks? 

9  A      That  was  the  tenor  of  the  newspaper 

10  article. 

1 1  Q      And  Mr.  McDougal  had  run  for  political 

12  office  against  Congressman  Hammersmith? 

13  A      Yes. 

14  Q      And  had  Congressman  Hammersmith  played  a 

15  role  in  Mr.  Banks's  appointment  as  a  U.S.  Attorney? 

16  A      1  would  have  to  think  so,  since  he  would  be 

17  the  ranking  Republican  during  the  Bush 

18  Administration,  1  would  say  so. 

19  Q      Mr.  Banks  was  a  Republican  political 

20  appointee? 

21  A      Yes. 

22 Q      Was  it  Mr.  Banks's  concern  that  the 
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1  subsequent  prosecution  of  Mr.  McDougal  would  be 

2  viewed  as  politically  motivated? 

3  A      He  didn't  say  it.    That's  what  I  said.   He 

4  really  didn't  say  a  whole  lot  when  I  went  back  in  to 

5  talk  to  him.    He  asked  a  few  questions,  but  it  was 

6  mostly  me  doing  the  talking. 

7  Q      Had  Mr.  Banks  been  nominated  for  a  federal 

8  judgeship  at  that  time? 

9  A      Yes. 

10  Q      Was  that  a  factor  that  you  and  Mr.  Banks 

1 1  discussed  in  connection  with  the  ~ 

12  A      No. 

13  Q      Do  you  know  whether  that  played  any  role  in 

14  Mr.  Banks's  consideration  of  whether  to  pursue  the 

15  referral? 

16  A      I  wouldn't  know. 

17  Q      Had  your  office  received  criminal  referrals 

18  from  the  RTC  prior  to  the  receipt  of  that  referral  in 

19  September? 

20  A      Yes.   We've  received  some  since. 

21  Q      Do  you  recall  approximately  how  many 

22  referrals  you  had  received  from  the  RTC  up  to  that 
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1  time? 

2  MR.  FISHMAN:    Him  personally  or  the 

3  office? 

4  MR.  COLE:    The  office.   Thank  you. 

5  THE  WITNESS:   You  have  different  spans  of 

6  time.   For  a  while  it  was  Federal  Home  Loan  Bank 

7  Board  who  sent  them  in.   Then  it  became  the  FDIC. 

8  Then  it  became  the  RTC. 

9  So  exactly  what  the  source  and  what  the 

10  time  span  is,  I  just  don't  know.    You  had  all  three 

1 1  outfits  sending  them  in,  the  RTC  being  the  last  kid 

12  on  the  block.   Now,  which  ones  they  have  sent  in  or 

13  what  the  number  of  them,  I  don't  know. 

14  BY  MR.  COLE: 

15  Q      Had  you  received  a  prior  referral  from 

16  Ms.  Lewis  at  the  RTC? 

17  A      I  hadn't.   I  never  had  met  her  or  talked  to 

18  her  before. 

19  Q      You  testified  earlier  that  your 

20  understanding  was  that  Ms.  Lewis  read  the  New  York 

21  Times  article? 

22 A      That's  what  I  think  I  saw  in  the  paper  one 
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1  time  or  heard  somebody  say,  that  that's  what 

2  triggered  her  getting  into  the  ~  or  did  she  say  that 

3  on  TV? 

4  Q      That  was  going  to  be  me  question,  whether 

5  you  had  a  discussion  with  her. 

6  A      No,  I  didn't  have  any  discussion  with  her. 

7  We  didn't  discuss  that  referral  except  for  the  fact 

8  that  I  needed  it  at  a  later  point  in  time. 

9  Q      So  you  had  no  discussions  with  Ms.  Lewis  at 

10  the  time  the  referral  was  submitted  ~ 

11  A      No. 

12  Q      -  to  the  office? 

13  A      No. 

14  Q      Are  you  aware  of  whether  others  had 

15  discussions  with  Ms.  Lewis  about  that  time? 

16  A      I  don't  know.   All  I  know  is  1  read  it  and 

17  reread  it  and  reread  it,  and  then  went  and  talked  to 

18  Mr.  Banks,  and  that  was  the  end  of  my  involvement. 

19  Q      Do  you  know  whether  Mr.  Irons  had  any 

20  discussions  with  Ms.  Lewis  about  the  referral? 

21  A      They  had  a  bunch  of  conversations.  Now, 

22  what  they  were  about,  I  don't  know. 
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Q      Was  Ms.  Lewis  calling  to  check  on  the 
status  of  the  referral? 

A      I  don't  know  what  their  conversations  were 
about.   I  do  know  there  were  a  series  of  them.   There 
was  a  memo  she  gave  to  Congressman  Leach  which  refers 
to  some  of  that,  if  you  get  hold  of  that. 

Q      If  I  could  ask  you  to  review  a  document 
that  is  a  two-page  document  ~  Department  of  Justice 
numbers  668,  669  ~  the  first  two  pages  of  the 
material  that  I  handed  you. 

I  believe  Mr.  Giuffra  showed  you  a  copy  of 
that  document  earlier. 

A      No,  he  didn't  show  it  to  me.   The  first 
time  I  ever  saw  it  was  about  two  months  ago  in  the 
newspaper.  I  didn't  see  it  at  the  time.   I  only  saw 
it  about  two  months  ago. 

Q      Take  time  to  review  it  now,  if  you  need 
to.   My  question  is  if  that  document  is  consistent 
with  the  discussions  you  had  with  Mr.  Banks  after  you 
received  the  referral? 

A      Yes.   It  seems  there  is  one  point  in  here 
that  he  added.   I  don't  thmk  I  discussed  the  fact  we 
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couldn't  recover  any  money;  in  other  words,  you 
weren't  going  to  be  able  to  get  any  restitution  or 
anything  like  that.   But  I  think  the  rest  of  it  is 
basically  what  I  was  saying. 

The  emphasis  I  had  was  that  you  shouldn't 
take  a  bite  at  the  apple  unless  you  had  a  very  ~  a 
second  bite  at  an  apple  unless  you  had  a  very  good 
case  that  would  have  some  jury  appeal. 

But  this  is  the  same  letter  that  was  in  the 
paper  not  too  long  ago.   I  would  say  that  is 
basically  in  line  with  what  I  thought. 

Q      If  I  could  direct  your  attention  to  the 
third  paragraph  of  that  letter,  the  sentence  that 
states  "the  only  allegations  having  any  credibility 
worthy  of  possible  deliberation  for  investigation 
exist  against  Mr.  and  Mrs.  McDougal  and  Lisa 
Anspaugh." 

A      They  were  the  only  ones  involved  in  the 
kite. 

Q      So  when  you  testified  earlier  today  that, 
in  your  view,  investigation  and  prosecution  of  this 
matter  would  be  limited  to  the  McDougals,  I  can't 
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1  recall  your  exact  words,  but  I  believe  you  said  it 

2  was  just  the  McDougals  or  something  like  that  — 

3  A      Yes. 

4  Q      ~  this  reference  in  the  letter  is 

5  consistent  with  your  analysis  on  that  point? 

6  A      Yes.    I'm  assuming  that  ~  what's  the  date 

7  of  the  letter? 

8  (Witness  examined  the  document.) 

9  This  is  perfectly  consistent  with  the 

10  discussion  that  he  and  I  had.    See,  I  didn't  know 

1 1  this  letter  existed  until  I  saw  it  in  the  paper  a 

12  couple  months  ago. 

13  Q      Did  you  have  any  discussions  with  Mr.  Banks 

14  about  the  timing  of  the  receipt  of  the  referral  in 

15  relation  to  the  election? 

16  A      I  don't  recall  anything  about  that.   The 

17  only  thing  1  recall  is  basically  the  merits  of  the 

18  referral  and  the  statute  of  limitations  problems,  if 

19  any. 

20  Q      Did  you  and  Mr.  Banks  have  any  discussions 

21  about  whether  the  referral  might  have  been 

22  politically  motivated? 
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1  A      No. 

2  Q      Did  you  have  a  view  as  to  whether  that  was 

3  the  case? 

4  A      I  wouldn't  have  known.   All  I  know  is  here 

5  is  the  referral,  here  was  something  I  had  to  sit  down 

6  and  look  at  and  work  up.   I  don't  know  if  it  was  or 

7  wasn't. 

8  Q      The  reference  at  the  bottom  of  page  668, 

9  the  bottom  paragraph,  to  not  taking  any  action 

10  until  ~  not  taking  any  action  prior  to  November  3, 

1 1  1992,  that's  a  reference  to  the  Presidential 

12  election,  is  it  not? 

13  A      I  would  assume  so.    I  had  nothing  to  do 

14  with  any  of  that  part  of  the  letter.   I  am  assuming  1 

1 5  may  have  had  something  to  do  with  some  of  these 

16  opinions  that  are  expressed  up  here  at  the  front. 

17  Q      Do  I  understand  your  testimony  correctly 

1 8  that  the  next  knowledge  you  had  of  the  1 992  referral 

19  is  when  you  asked  Mr.  Dodson  about  it  and  he  told  you 

20  that  it  had  been  sent  to  the  Department  of  Justice  in 

21  Washington? 

22  A      Yes. 
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Q      Did  you  have  occasion  to  review  the 
subsequent  letter  that  Mr.  Banks  sent  to  the 
Department  of  Justice  in  Washington  concerning  that 
criminal  referral?  I  will  show  you  a  copy  ~ 

MR.  FISHMAN:    He  was  shaking  his  head  no. 
THE  WITNESS:   No. 
BY  MR.  COLE: 

Q      Your  answer  is  no? 

A      Most  of  what  I  know  has  come  from 
newspapers.  It  hasn't  come  from  personal  ~ 

Q      So  how  did  you  first  come  to  have  ftirther 
contact  with  Ms.  Lewis  of  the  RTC  after  the  date  of 
the  receipt  in  the  U.S.  Attorney's  Office  of  the  1992 
referral? 

A      Irons  had  referred  her  to  me.    She  had  a 
question  of  Arkansas  law  or  state  law,  the  legality 
of  campaign  contributions  by  a  state  savings  and 
loan. 

Q      Did  you  speak  with  her  on  the  telephone  at 
that  time? 

A      Yes.   That's  when  I  was  out  there  working 
on  Hale. 


Q  So  at  that  time  you  were  already  working  on 
your  investigation  of  Mr.  Hale  that  had  followed  from 
the  RTC  Inspector  General's  referral? 

A      No,  from  the  SEA. 

Q      From  the  SB  A  Inspector  General's  referral. 

A      Yes. 

Q      Do  you  recall  your  initial  telephone 
conversation  with  Ms.  Lewis? 

A      Yes.   I  told  her  I  would  see  what  I  could 
find.    I  went  upstairs  to  the  library  and  started 
looking  through  the  statutes  and  couldn't  find  it.   I 
assumed  if  there  was  anything,  it  was  going  to  have 
to  be  a  reg.    She  probably  knew  some  people  over  in 
the  state  security  department  which  regulates,  and 
she  called  them  to  get  a  copy  of  the  regs.   It  might 
be  the  same  as  federal,  that  you  can't  make 
contributions.   That  seemed  to  satisfy  her.   I  think 
she  was  going  to  do  that. 

Q      Did  she  tell  you  she  was  working  on  more 
criminal  referrals  relating  to  Madison? 

A      She  didn't,  but  I  think  Irons  did.   And  the 
question  that  she  was  asking  would  have  to  do  with 
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1  that  Peacock  referral,  campaign  contributions, 

2  whether  or  not  I  guess  they  could  make  campaign 

3  contributions  to  the  governor's  campaign  or  something 

4  like  that.    So  I'm  guessing  that's  what  she  was 

5  working  on  at  that  point  in  time. 

6  Q      Did  she  ask  you  any  questions  about  her 

7  prior  referral  on  Madison? 

8  A      No.    I  don't  think  she  ~  the  only  one  that 

9  brought  that  up,  and  that  was  that  I  would  have  been 

10  better  off  had  she  worked  over  into  '86,  which  is  the 

1 1  period  that  I  was  messing  around  with  -  in  other 

12  words,  had  she  brought  it  forward. 

13  But  1  don't  recall  any  ~  we  never 

14  discussed  the  contents  of  what  was  going  to  be  in  any 

15  new  referrals. 

16  Q      And  what  was  your  next  contact  with  her? 

1 7  A      About  getting  some  documents  out  of  the 

18  Dean  Paul  RTC  file.   I  was  wanting  the  litigation.   I 

19  went  to  the  clerk's  office  and  pulled  what  I  could  on 

20  a  foreclosure  on  the  Dean  Paul,  Limited  property. 

21  1  was  looking  for  some  interrogatories.  I 

22  thought  they  might  be  up  there.   I  called  up  there 
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1  and  sent  a  subpoena.   I  had  some  conversations  with 

2  her  about  getting  the  records  and  we  were  having  a 

3  little  bit  of  delay  on  the  fiche  and  film.   Then  I 

4  called  about  the  300,000. 

5  The  last  call  was  I  was  wanting  to  see  if 

6  she  had  a  copy  of  that  list  I  had  seen  down  in 

7  Dallas,  that  I  didn't  want  to  have  to  go  back  to 

8  Dallas  to  get,  which  was  the  Susan  McDougal  real 

9  estate  commissions  off  of  some  sales  in  Castle 

10  Grande.   That's  when  she  told  me  she  couldn't  talk  to 

1 1  me  anymore. 

12  Q      What  did  she  tell  you  about  why  she 

13  couldn't  talk  to  you  anymore? 

14  A      That  she  could  only  talk  to  Irons. 

1 5  Q      Did  you  have  any  subsequent  contacts  with 

16  her? 

17  A      No.   That  was  the  last  ever.  I  take  that 

18  back.   She  did  call  about  Independence  Federal. 

19  That's  when  I  started  to  ask  her  did  Irons  tell  her 

20  not  to  talk  to  me.   That's  when  she  did  the  big  memo 

21  that  she  gave  to  Congressman  Leach,  like  I  was 

22  harassing  her  or  something. 
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I  had  forgotten  about  that  one.   That's 
it.   There  has  never  been  any  since.   I  was  up  by  her 
office,  right  be  where  her  door  is,  but  she  wasn't 
there.   It  was  about  six  months  or  a  year  ago.   I  was 
there  on  another  savings  and  loan  case.   She  wasn't 
around. 

MR.  GIUFFRA:    That's  Ms.  Lewis,  right? 
THE  WITNESS:   Yes.   Her  office  was  still 
there. 

BY  MR.  COLE: 
Q      I  realize  you  testified  earlier  that  there 
came  a  time  when  you  and  Mr.  Irons,  I  think  your 
words  were,  ceased  to  communicate.  But  prior  to  that 
time  when  you  were  working  with  Mr.  Irons  on  matters 
relating  to  Mr.  Hale  and  Madison  Guaranty,  did  you 
ever  discuss  Ms.  Lewis  with  Mr.  Irons? 

A      I'm  sure  we  did.   I  really  don't  recall 
what  we  may  have  said. 

Q      Do  you  recall  whether  he  ever  expressed  any 
views  about  Ms.  Lewis  and  her  work  on  the  criminal 
referrals? 

A      I  think  one  time  he  said  something  about  he 
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didn't  understand  why  she  is  doing  Madison  when  you 
have  big  institutions  like  First  Federal  and  Savers. 
I  do  think  I  remember  that  comment. 

I  don't  remember  him  saying  anything 
personally  derogatory  toward  her. 

Q      Do  you  have  any  knowledge  as  to  whether  the 
RTC  ~  do  you  have  any  knowledge  as  to  whether  the 
FBI  sent  memoranda  or  other  written  communication  to 
the  RTC  concerning  S&L  investigations  involving 
Savers  and  First  Federal? 

A      No,  I  wasn't  involved  in  that. 

Q      So  he  didn't  mention  that  at  the  time? 

A      I  think  I  did  hear  that  comment  at  one 
time. 

Q      When  you  initially  began  to  investigate  the 
Hale  matter,  Mr.  Pence  was  the  acting  U.S.  Attorney? 

A      Yes. 

Q      And  was  that  ~  you,  I  believe,  testified 
earlier  that  there  was  a  period  of  time  when  only  you 
and  three  officials  from  the  FBI  were  aware  of  that 
investigation,  four  persons? 

A      Yes.   Pence  would  have  been  aware,  because 
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1  he  assigned  it.   Basically  other  than  him  having 

2  assigned  the  case,  the  only  people  who  would  know  the 

3  nuts  and  bolts  of  it  were  four  people. 

4  Q      And  was  that  the  status  of  the  matter  at 

5  the  time  Ms.  Casey  came  into  the  office? 

6  A      Yes. 

7  Q      And  so  then  she  and  Mr.  Johnson  ~ 

8  A      No,  no.   Because  you  had  the  search 

9  warrant.   So  everybody  out  at  the  FBI  knew  about  it 

10  then.   I  would  say  then  it  had  become  ~ 

11  Q      It  was  common  knowledge  in  the  office? 

12  A      It  wasn't  common  knowledge.  But  we  issued 

13  subpoenas,  so  everybody  in  our  office  and  everybody 

14  m  the  FBI  would  have  known  about  it. 

15  Q      So  by  that  point  in  time,  it  was  common 

16  knowledge? 

17  A      Yes. 

18  Q      When  Ms.  Casey  joined  the  office,  did  you 

19  have  any  kind  of  meeting  or  session  with  her  where 

20  you  reviewed  the  status  of  your  workload  or  case 

21  load? 

22  A      No. 


1  Q      Did  she  make  any  inquiries  about  the  Hale 

2  investigation? 

3  A      Not  of  me.   I  assumed  she  was  talking  to 

4  Michael,  and  I  was  talking  to  Michael,  or  what  talk 

5  there  was. 

6  Q      You  testified  that  you  ~  I  don't  want  to 

7  put  words  in  your  mouth  ~  but  I  believe  you  chose 

8  not  to  attend  the  meetings  Ms.  Casey  and  Mr.  Johnson 

9  had  with  Mr.  ~ 

10  A      I  don't  know  that  I  chose  not  to.    I  just 

1 1  didn't  go.   I  didn't  see  any  sense  -- 

12  Q      Were  you  excluded? 

13  A      I  definitely  wasn't  excluded.  I  could  have 

14  gone  if  I  wanted  to,  I  guess. 

1 5  Q      Had  you  wished  to  go,  your  understanding 

16  is  - 

17  A      Yes.   I'm  assuming  I  would  have.   I  don't 

18  know  any  reason  why  they  would  have. 

19  Q      What  was  your  reason  for  not  attending 

20  those  meetings? 

21  A      I  thought  it  would  be  a  waste  of  time. 

22  Q      Did  Ms.  Casey  or  Mr.  Johnson  ever  do 
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anything  to  try  to  influence  the  way  you  were 
handling  the  Hale  case? 

A      No.    Michael,  at  some  point  after  the  flap 
with  Irons,  eventually  began  to  take  over  more  and 
more  of  the  management  of  it,  or  maybe  before.   But  I 
wouldn't  say  that  there  was  anything  like 
interference  or  don't  do  this  or  don't  do  that. 

Q      The  decision  not  to  respond  positively  to 
any  of  the  plea  negotiating  suggestions  that 
Mr.  Hale's  counsel  made,  particularly  the  idea  of  a 
misdemeanor  plea,  was  your  position;  is  that  correct? 

A      That  basically  was  my  decision.   You  had  — 
to  calculate,  it  was  about  a  $2  million  fraud,  a 
lawyer  and  a  judge.   Anything  less  than  a  felony 
would  walk  away  without  his  law  license  and 
judgeship. 

I  wasn't  going  to  come  off  a  felony.   I 
guess  he  realized  that.    So  he  decided  to  go  up  a 
step.   He  would  have  known  something  else.   I  could 
not  have  made  any  agreement  without  running  it 
through  management  anyway,  so  he  might  as  well  bypass 

the  middle  party. 
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Q  Did  Ms.  Casey  take  the  same  position  that 
you  took  when  you  were  bypassed  as  the  middle  party? 

A  I  have  no  idea  what  their  discussions  were, 
what  they  agreed  to  or  didn't  agree,  or  what  exactly 
the  ~  what  was  said  or  what  was  proposed  or  what. 

Q      So,  you  only  learned  that  later  when  you 
read  the  letters  in  The  Wall  Street  Journal? 

A      Yes,  uh-huh. 

Q  You  do  know,  do  you  not,  what  Mr.  Hale 
eventually  did  agree  to  plead  guilty  to? 

A      Yes.   He  pled  to  something  a  whole  lot 
stiffer  than  what  he  would  have  got  out  of  me.   He 
could  have  got  a  two-year  cap  count  out  of  me. 

Q      That  was  going  to  be  my  question,  what  he 
ultimately  pleaded  guilty  to  was  less  than  what  you 
were  discussing. 

A      What  I  recommended.  I  couldn't  do  anything 
without  getting  ~  you  can't  ~   you  have  to  go  to 
the  U.S.  Attorney  before  you  would  enter  into  any 
plea  bargain,  whatever  it  is,  in  a  major  case.   It  is 
the  typical  bureaucracy  thing.    You  have  to  cover 
yourself,  otherwise  you  will  be  in  trouble.   That's 
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1  the  way  it  has  always  been. 

2  I  wouldn't  have  done  anything,  and  Coleman 

3  would  have  known  that.   He  has  been  there  before.  He 

4  would  have  known  he  would  have  had  to  ~  I  didn't 

5  feel  bad  about  being  left  out. 

6  Q      Did  you  indicate  to  Mr.  Coleman  that  you 

7  would  be  willing  to  make  a  specific  recommendation 

8  with  regard  to  the  disposition  of  Mr.  Hale's  case? 

9  A      Yes.   I  told  him  I  wasn't  going  to  do  the 

10  misdemeanor  bit.    There  wasn't  any  misdemeanor  to 

1 1  fit.   They  did  mention  5(k),  to  get  a  5(k)  motion 

12  might  be  a  possibility.    But  we  really  didn't  get 

13  into  it. 

14  Q      So  you  didn't  get  into  specific 

15  negotiations  beyond  what  you  described? 

16  A      Or  proffer  or  whatnot.   It  was  just  more  or 

17  less  tentative  and  I  guess  his  words  in  that  letter, 

1 8  1  was  kind  of  reluctant  because  you  were  going  to 

19  catch  some  criticism  fi-om  SB  A  and  some  other  people, 

20  I  would  think,  if  you  dealt  away  their  case.  That's 

21  basically  where  it  was  left,  and  I  didn't  see  it 

22  again. 
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1  Q      You  testified  earlier  that  Mr.  Tucker  told 

2  you  during  the  course  of  the  negotiation  ~ 

3  MR.  FISHMAN:    Mr.  Tucker? 

4  BY  MR.  COLE: 

5  Q      Mr.  Coleman  told  you  during  the  course  of 

6  the  discussion  that  Mr.  Hale  would  be  able  to  give 

7  you  information  that  would  get  Mr.  Tucker? 

8  A      I  think  he  did  say  that. 

9  Q      What  did  he  say  with  regard  to  the 

10  Clintons? 

1 1  A      Nothing  comparable  to  that.   He  and  I  read 

12  about  Whitewater.  You  have  the  connection  between 

13  Hale  and  McDougal  and  McDougal  and  the  Clintons.    So, 

14  I  don't  know  if  there  was  anything  ~  I  didn't  know 

15  they  were  going  to  come  up  with  the  proposition  that 

16  Clinton  is  supposed  to  have  forced  Hale  to  make  the 

17  loan.   I  thought  he  might  have  been  talking  together 

1 8  about  Hale  and  McDougal  used  to  spend  a  lot  of  time 

19  and  Hale  may  have  told  McDougal  something,  so  you 

20  would  have  something  secondhand.  That  is  the 

21  possibility. 

22  But  McDougal,  you  are  absolutely  going  to 
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get  no  matter  what  the  circumstances  were,  and  Hale 
could  have  hinged  on  that  one.   The  only  other  strong 
indication  he  came  in  with  was  Tucker,  I  think. 

Q      So  your  understanding  of  what  Mr.  Coleman 
told  you  was  that  Mr.  Hale  would  be  able  to  provide 
specific  information  about  criminal  misconduct  by 
Mr.  Tucker? 

A      And  possibly  the  Clintons.    In  other  words, 
he  could  provide  me  with  much  more  high  profile 
defendants  than  Mr.  Hale  himself 

Q      At  any  time  did  he  make  reference  to  the 
$300,000  loan? 

A      No.   We  didn't  get  into  specifics.  At  that 
point  in  time,  I  knew  about  the  $300,000  loan,  but  I 
didn't  know  where  the  money  went. 

Q      Was  that  the  same  time  that  you  had  asked 
Ms.  Lewis  to  trace  the  loan? 

A      No.   This  was  before.   This  is  before  I 
went  to  Dallas  and  got  the  McDougal's  stuff  down  at 
OTS.   They  had  all  the  sttiff  that  apparently  had 
gotten  waylaid  in  the  FBI  during  the  intervening 
years.   They  had  a  duplicate  copy.   I  went  down  there 
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and  got  a  copy  of  McDougal's  bank  account  fished  out 
it  and  had  the  $300,000  deposit.   That  I  think  -  I'm 
not  sure  when  we  went  to  Dallas,  but  it  could  have 
been  early  September. 

This  was  way  after  Coleman  and  I  had  ceased 
to  talk. 

Q      Did  you  get  the  information  on  the  $300,000 
loan  proceeds  from  Ms.  Lewis? 

A      I  got  part  of  it.    She  traced  part  of  it 
for  us.   You  will  have  to  get  more  of  the  fiche  and 
film  to  get  into  it.   It  was  going  to  take  a  lot  more 
time.   She  came  up  with  the  big  items  I  asked  for  out 
of  there  to  see  where  the  money  went. 

Q      What  were  the  big  items  that  she  came  up 
with,  if  you  recall? 

A      One  went  to  Flower  Mount  or  something  or 
other.   I  don't  know  if  that  is  exactly  the  name  of 
it.    It  was  a  loan  transaction  involving  a  bank  in 
the  state  of  Arkansas.   I  think  some  of  the  money 
went  to  pay  International  Paper,  or  whatever  it  was, 
when  McDougal  bought  another  piece  of  property  down 
there.   It  wasn't  anything  really  exciting. 
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1  But  that  was  the  information  you  had  to 

2  have  to  start  figuring  out  where  to  go. 

3  MR.  COLE:    I  may  be  finished.   Give  me  a 

4  second  here.   Off  the  record. 

5  (Recess.) 

6  BY  MR.  COLE: 

7  Q      One  final  question.   You  testified  that 

8  your  initial  contacts  with  attorneys  for  Mr.  Hale 

9  were  with  Mr.  Price  and  Mr.  Mays;  is  that  correct? 

10  A      Yes. 

1 1  Q      And  then  subsequently  Mr.  Coleman  took 

12  over? 

13  A      Yes. 

14  Q      Do  you  know  why  Mr.  Price  and  Mr.  Mays 

15  didn't  continue? 

16  A      No.    Coleman  and  Price  used  to  work 

17  together.   So  I  don't  know  if  it  was  a  matter  that 

18  Hale  didn't  have  the  money  or  if  ~  I  told  Price  that 

19  it  was  likely  to  be  a  very  expensive  case.   So  it  may 

20  have  been  in  terms  of  legal  fees.   They  may  not  have 

2 1  all  reached  ~  Hale  may  not  have  had  the  money  for 

22  the  attorneys. 
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1  Q      Let  me  show  you  a  document.   You  mentioned 

2  the  documents  that  Mr.  Leach  had  obtained.  This  is  a 

3  document  that  Mr.  Leach  made  public,  so  it  doesn't 

4  bear  a  Bates  stamp,  but  it  is  dated  June  29,  1993. 

5  It  is  an  E-mail  fi-om  L.  Jean  Lewis  to  Richard  lorio, 

6  an  internal  RTC  E-mail. 

7  (Witness  examined  the  document.) 

8  THE  WITNESS:   This  is  strange.   I  bet  you 

9  anything  this  is  Irons. 

10  BY  MR.  COLE: 

1 1  Q      My  question  was  going  to  be,  do  you  know, 

12  reading  that,  if  you  can  identify  the  source  of  the 

13  information  set  forth? 

14  A      My  best  guess  would  be  Steve  Irons.   But 

15  let  me  keep  going. 

16  (Witness  examined  the  document.) 

17  Q      Am  I  correct  in  understanding,  Mr.  Jackson, 

1 8  that  you  are  not  the  source? 

19  A      I  am  definitely  not  the  source.   Pence  and 

20  I  had  a  conversation  after  he  came  back.   Basically 

21  the  conversation  was  for  him  ~  he  told  me  what  the 

22  department  said.   Basically,  what  I  told  him  was  to 
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not  do  anything  with  it  until  I  figured  out  where  we 
were  going  on  Hale  and  McDougal. 

Q      Because  you  viewed  it  as  related  to  the 
case  you  were  working  on? 

A      Yes.   So  I'm  quite  sure  he  wouldn't  have  ~ 
Pence  ain't  the  one  to  say  ~  he  wouldn't  go  around 
saying  he  was  just  going  to  leave  this  for  the  next 
one,  for  the  next  kid  on  the  block. 

I  don't  know  if  anyone  expressed 
displeasure.   Who  cared? 

Q      That's  fine. 

A      That  would  be  my  guess  as  to  who  it  might 
be. 

Q      Do  you  recall,  directing  your  attention 
back  again  to  the  time  of  the  receipt  of  the  first 
referral  in  1992,  do  you  have  any  knowledge  as  to 
whether  the  FBI,  Little  Rock  office  received  any 
direction  or  instruction  from  the  FBI  headquarters  in 
Washington  as  to  what  action  to  take  with  regard  to 
that  referral? 

A      No.    I  wasn't  in  the  loop  on  anything  other 
than  doing  one  review  of  it  one  morning,  one 


160 


conversation  with  Banks.   That  was  it. 

Q      I  was  including  in  my  question  even  alter 
the  fact  in  discussions  with  Mr.  Irons,  Mr.  Pettus, 
others  in  the  office. 

A      No.    I  don't  know  what  occurred  with  regard 
to  the  first  referral. 

MR.  COLE:    I  don't  think  I  have  anything 
further. 

EXAMINATION 
BY  MR.  GIUFFRA: 

Q      With  regard  to  the  international  ~  strike 
that. 

With  regard  to  the  $300,000  Master 
Marketing  loan  to  Susan  McDougal,  you  determined  at 
some  point  that  some  portion  of  that  money  went  to 
International  Paper;  correct? 

A      I  think  so. 

Q      Did  you  ever  make  any  determination  that 
any  portion  of  that  money  went  to  Whitewater 
Development  Corporation? 

A      The  only  places  that  I  saw  ~  the  only 
places  that  she  pulled  up  ~ 
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1  Q      She  is  who? 

2  A      Ms.  Lewis.   I  was  looking  for  the  bigger 

3  items.   The  biggest  item  went  down  to  a  bank  at 

4  Stephens  to  pay  on,  it  is  like  Flowerwood 

5  Development,  which  1  don't  know  what  relationship. 

6  There  may  have  been  some  relationship  to  Whitewater. 

7  As  I  understand,  he  bought  the  land  and  the  title  to 

8  Whitewater,  that's  what  1  understand. 

9  MR.  FISHMAN:   I  think  we  are  getting  into 

10  too  much  speculation. 

1 1  BY  MR.  GIUFFRA: 

12  Q      Are  you  the  most  senior  District  Attorney 

13  in  the  Eastern  District  of  Arkansas? 

14  A      No.    Richard  Pence  is,  has  been  there  a 

15  year  longer  than  1  am. 

16  Q      He  is  the  most  senior? 

17  A      I  am  the  oldest,  if  you  are  talking  about 

18  chronological  age.   Richard  Pence  is  second  and  Ken 

19  Stoll  is  third. 

20  Q      Now,  Ms.  Casey  is  still  the  U.S.  Attorney; 

2 1  correct? 

22  A      Yes. 


1  Q      Have  you  ever  discussed  any  of  the  matters 

2  of  your  testimony  here  with  Ms.  Casey? 

3  A      We  don't  talk. 

4  Q      Why  don't  you  talk  to  Ms.  Casey? 

5  A      We  just  don't  talk. 

6  Q      Does  she  know  you  are  testifying  here 

7  today? 

8  A      I  assume  so  since  she  had  me  call  him.   We 

9  don't  talk. 

10  Q      Have  you  ever  met  Bill  Clinton? 

11  A      No. 

12  Q      Have  you  ever  met  Hillary  Clinton? 

13  A      Yes. 

14  Q      How  do  you  know  Hillary  Clinton? 

15  A      She  was  on  some  committee  with  regard  to 

16  rules,  like  the  local  rules  and  so  forth.    They  used 

17  to  meet  at  the  U.S.  Attorney's  Office  in  the 

18  conference  room.    She  would  be  there.   1  wasn't  on 

19  any  of  the  committees,  but  I  met  her  there  casually. 

20  Q      Mr.  Coleman,  would  you  consider  him  to  be 

2 1  an  experienced  criminal  lawyer? 

22  A      He  has  done  some  of  it.   He  was  just  on  a 
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savings  and  loan  case. 

Q      Has  he  ever  been  in  a  case  you  have  been 
involved  in? 

A      No. 

Q      You  have  testified  that  there  was  a  concern 
in  your  office  about  bringing  what  might  be  described 
as  a  "politically  sensitive"  case? 

A      Do  what  now? 

Q      Concern  about  bringing  a  politically 
sensitive  case  with  regard  to  McDougal. 

A      I  didn't  say  that,  did  I? 

Q      Strike  that. 

Was  there  any  concern  with  regard  to  the 
handling  of  the  McDougal  matter? 

MR.  FISHMAN:    At  what  time  and  by  whom? 
BY  MR.  GIUFFRA: 

Q      By  you  and  Mr.  Banks.   Let's  just  take  it 
then.   About  the  fact  that  this  might  be  a 
politically  sensitive  case.  Did  you  ever  discuss 
that  with  him? 

A      I  don't  think  we  discussed  it.   What  we 
basically  discussed  was  what  the  referral  was  about 
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and  the  problems  caused  by  the  first  acquittal. 

Q      Did  you  ever  discuss  the  political 
sensitivity  of  the  referral  with  Mr.  Banks? 

A      I  don't  think  so.   As  I  say,  I  could  be  not 
remembering  the  whole  conversation,  but  I  don't 
recall  going  into  anything  other  than  a  little  bit  of 
what  is  in  his  letter  there,  kind  of  saying  why  you 
probably  shouldn't  go  forward  with  it. 

Q  Prior  to  the  recusal  of  Ms.  Casey,  did  you 
ever  discuss  with  anyone  the  political  sensitivity  of 
the  Hale  matter? 

MR.  FISHMAN:    What  do  you  mean  by 
"political  sensitivity"? 

THE  WITNESS:   I  discussed  it  with  Michael 
and  with  I  guess  Irons  and  the  FBI  that  at  some  point 
if  you  reach  ~  if  you  got  into  the  Clintons  and  so 
forth,  with  the  public  integrity  section  or  somebody 
would  take  over  and  we  would  be  gone.   From  that 
angle.   If  you  got  into  those,  if  you  got  into  that, 
we  would  no  longer  be  around. 
BY  MR.  GIUFFRA: 

Q      Why  would  that  be  the  case? 
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1  A      That's  my  understanding,  that  they  take 

2  over  things  involving  government  officials  or 

3  whatever.  The  same  reason  I  guess  you  got  the 

4  independent  counsel.   I  have  been  told  that  if  it 

5  develops,  that  we  do  have  information  that  the 

6  Department  of  Justice  would  be  replacing  us. 

7  Q      Do  you  recall  conversations  along  those 

8  lines  with  Mr.  Johnson? 

9  A      I  think  Michael  told  me  that  and  I  think 

10  also  Irons  and  them  mentioned  that,  that  if  we  did 

1 1  stumble  into  the  President  and  Mrs.  President  ~  or 

12  the  First  Lady  —  we  would  in  effect  be  getting 

13  replaced. 

14  Q      Let  me  focus  your  attention  to  the 

15  so-called  missing  letter. 

16  A      Okay. 

17  Q      You  testified,  when  Mr.  Coal  was  examining 

18  you,  that  Mr.  Coleman  did  not  discuss  the  Hale 

19  allegation  that  Clinton  had  some  involvement  with 

20  regard  to  that  $300,000  loan. 

21  A      No.   Before  ~  about  the  time  Coleman  had 

22  left  me,  before  that  point  in  time,  we  had  not 
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1  discussed  the  Master  Marketing  or  the  $300,000,  to  my 

2  recollection,  period. 

3  Q      My  question  is  when  Coleman  comes  to  your 

4  office  to  look  for  the  letter  ~ 

5  A      Hale  told  him  about  it.   Hale  told  him  to 

6  come  look  for  it. 

7  Q      Did  Mr.  Coleman  say  to  you,  Mr.  Jackson, 

8  I'm  coming  here  because  my  client  says  there  is  a 

9  letter? 

10  A      He  said  that  to  me  after  he  got  through  the 

1 1  file. 

12  Q      He  came  to  your  office  ~ 

13  A      He  came  to  the  FBI. 

14  Q      To  look  through  the  file? 

15  A      Yes. 

16  Q      Looked  through  the  file,  didn't  find  what 

17  he  was  looking  for. 

18  A      Then  he  told  me  what  he  was  looking  for. 

19  Q      What  did  he  say  to  you  about  what  he  was 

20  looking  for? 

2 1  A      Hale  told  him  about  a  letter  that  is  in  the 

22  file  that  is  from  McDougal  to  Hale  which  indicates 
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that  Bill,  "is  going  to  help  make  some  payments  and 
get  the  Master  Marketing  loan  current." 

Q      Bill  would  make  payments  or  get  the  loan  ~ 

A      He  would  help  McDougal  make  some  payments 
on  it.   It  was  supposed  to  be  Bill. 

Q      Was  this  supposed  to  be  a  document  that 
would  in  some  way  incriminate  Bill? 

A      1  assume  that  that's  the  reason  that  they 
were  out  there  wanting  it. 

Q      And  did  he  say  anything  more  to  you  about 
how  this  letter  would  incriminate  Bill  or  how  he 
believed  the  letter  would  incriminate  Bill? 

A      1  guess  it  would  tie  ~ 

MR.  FISHMAN:    Did  you  ask  whether  he  said 
anything? 

MR.  GIUFFRA:   Yes. 
THE  WITNESS:   I  have  to  assume  from 
whatever  I  read  in  the  newspaper  that  it  would 
support  that  proposition,  that  Bill  forced  Hale  to 
make  the  loan  to  McDougal,  I  guess,  is  their  theory. 
BY  MR.  GIUFFRA: 

Q      Did  he  say  — 
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A      No. 

Q      What  did  he  say  to  you  specifically  when  he 
was  at  the  FBI  reviewing  the  documents? 

A      That  he  wanted  that  letter. 

Q      Did  he  say  why  he  wanted  the  letter? 

A      No,  but  hell,  we  both  knew  why  he  wanted 
the  letter.   It  is  for  the  same  reason.   In  other 
words,  it  was  something  that  might  help  support  the 
position  that  he  had  been  taking. 

Q      That  there  was  an  involvement  by  Bill 
Clinton  in  this  $300,000  loan? 

A      The  devil  made  me  do  all  this,  I  was  a 
victim  of  all  these  high-powered  political  types  who 
forced  me  to  give  away  all  of  the  money  which  left 
SBA  and  me  holding  the  bag,  I  guess. 

Q      Was  that  the  claim  that  Hale  ~  strike 
that. 

Was  that  the  claim  Coleman  was  making  on 
behalf  of  Hale  in  the  first  meeting  in  August  and 
then  the  subsequent  meeting? 

A      No. 

Q      But  you  did  discuss  with  him  the  fact  that 
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1  this  letter  had  some  connection  with  Bill  Clinton 

2  when  he  came  to  review  the  documents  in  the  office? 

3  A      He  said  there  was  a  letter  in  there  that 

4  would  somehow  tie  the  Master  Marketing  into  Bill 

5  Clinton. 

6  Q      Did  you  ever  discuss  this  so-called  missing 

7  letter  with  anyone  in  the  Eastern  District  of 

8  Arkansas? 

9  A      Yes.   I  discussed  it  with  ~  after  the 

10  newspaper  people  called  me  several  times,  I  started 

1 1  taking  it  seriously.   I  talked  to  Dennis  Maclnemy, 

12  who  worked  for  Fiske,  and  told  him  where  he  could  go 

13  look  for  the  letter.   The  first  place  to  look  would 

14  have  been  down  in  the  exam  files,  if  the  letter 

15  existed,  to  see  if  the  examiners  down  in  Dallas 

16  copied  it  when  they  were  doing  the  loan  reviews.   The 

1 7  problem  with  Master  Marketing  was  it  was  delinquent. 

18  So  there  might  be  a  copy  of  it  down  there.   My  best 

19  guess  is  if  the  thing  exists,  Hale  still  has  it 

20  squirreled  away  somewhere. 

21  Q      So  far  as  you  know,  the  letter  has  never 

22  been  found? 
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1  A      No.    It  may  not  exist.   If  it  does  exist, 

2  my  best  guess  as  to  where  it  is  is  that  Hale  has  it 

3  put  up  somewhere  and  doesn't  know  where  it  is  at. 

4  All  I  can  tell  you  is  that  I'm  not  the  one  who  ~  I 

5  could  have  lost  it,  but  I'm  not  the  one  who  either 

6  read  it  or  took  it. 

7  MR.  GIUFFRA:   No  fiirther  questions,  sir. 

8  MR.  FISHMAN:   You  asked  him  if  he  talked 

9  anybody  in  the  Eastern  District  of  Arkansas  and  he 

10  said  somebody  who  works  for  Fiske. 

1 1  BY  MR.  GIUFFRA: 

12  Q      You  didn't  speak  with  anyone  in  the  U.S. 

13  Attorney's  Office  in  the  Eastern  District  of  Arkansas 

14  about  the  missing  letter?  Did  you  ever  talk  to 

15  Johnson  about  it?   Paula  Casey? 

16  A      I  will  say  this.    I  did  go  tell  Ms.  Casey, 

17  I  saw  her  in  the  hall.   I  told  her  I  was  going  to 

1 8  contact  ~ 

19  Q      Maclnemy? 

20  A      Yes,  or  Fiske's  people.   It  was  the  other 

2 1  guy  that  was  there.  Hardy.   I  was  going  to  call  out 

22  there  and  tell  him  what  Bill  Simmons  ~  Johnson 
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1  wasn't  around.   I  thought  if  I  was  going  to  have  any 

2  contact  with  the  independent  counsel,  I  better  inform 

3  management. 

4  Q      Who  is  Bill  Simmons?  He  is  the  first 

5  assistant? 

6  A      He  is  an  AP  writer. 

7  Q      The  AP  writer  contacts  you  and  you  see 

8  Ms.  Casey  in  the  hall? 

9  A      Yes,  because  Michael  is  not  there.   I 

10  figure  I  better  tell  somebody  before  I  make  any 

1 1  contacts  with  the  independent  counsel. 

12  Q      Then  you  contact  the  independent  counsel? 

13  A      Yes,  and  tell  them  what's  going  on. 

14  Q      Between  that  time  and  when  you  first  spoke 

1 5  with  Mr.  Coleman  back  in  August  ~ 

16  A      I  forgot  about  it. 

17  Q      You  completely  forgot  about  it? 

18  A      Yes. 

19  Q      Do  you  know  when  it  was  you  spoke  to 

20  Mr.  Maclnemy  about  this  letter? 

21  A      About  a  month  ~  either  a  month  or  six 

22  weeks  or  so  before  Starr's  outfit  replaced  them. 
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1  Q      So  sometime  in  late  1994? 

2  A      I'm  guessing  it  was  somewhere  back  then. 

3  It  may  have  been  slightly  before  the  trial  on 

4  Fitzhugh  and  Mathews. 

5  MR.  GIUFFRA:    Thank  you  very  much. 

6  (Whereupon,  at  4:45  p.m.,  the  deposition 

7  was  concluded.) 
8 

9  

10  EARL  FLETCHER  JACKSON 

11 

12 

13 

14 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER 


173 


I,  JANE  W.  BEACH,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing 
deposition  was  duly  sworn;  that  the  testimony  of  said 
witness  was  taken  in  shorthand  and  thereafter  reduced  to 
typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires  NOVEMBER  14,  1996 
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Tlu-.«l,.ii-C  >l.,il,.n 

RjnJv  C..lem.in 

George  I   Be.|i.<.le.  |r 


■k  l'r..l,'--i..ii.il    \v^..  I.U...I. 

.'.:;)ii  \^:\i^  louci 


September  15,  1993 


VIA  SANP  DELIVERY 

/         .- 
Ms./ Paula  Casey 
U./s.  Post'Office  &  Courthouse 
60,0  West /Capitol  Avenue 
Li'ttle  Rock,  AR   72  2  03 


David  Hale 


This  letter  is  written  as  a  follow  up  to  our  recent  personal! 
yhone  conversations  regarding  the  above-captioned  matter.     i    j 

'letcher  JacJcson  of  your  office  has  previously  told  me  that 
Mt.  HWle  will  be  indicted  on  one  or  more  charges  on  the  third 
Tuesday  of  September,  being  September  21,  1993.  Since  first 
becorai>ng  involved  in  this  matter  approximately  five  (5)  weeks  ago 
and  being  informed  of  this  anticipated  event,  I  have  been 
attempt^'ing  to  reach  some  form  of  negotiated  plea  with  your  office 
with\3ut\any  success.  It  has  been  difficult  to  find  a  place  to 
surre^deA^.  From  our  very  first  meeting,  Fletcher  expressed  a  great 
deal  of  reluctance  to  enter  into  such  negotiations  ajid  indeed  has 
relateriy^to^i^e  that  he  would  not  take  the  responsi^i-Iity  for  making 
any  suchX^ecsmaiendation.  I  sincerely  apprecj  ate-^letcher  '  s  honesty^ 
on  this  ma.tteK,.  I  told  him  that  I  wanted  to  Jnieet  with  someone  who! 
could  enter\i;ito  negotiations  and  make  a  deciaiuii: — as  a  result  of 
Fletcher's  position  on  this  matter  and  with  Fletcher's  knowledge, 
I  met  with  you  last  Tuesday,  September  7,  to  discuss  the  same 
matter.   There  has  been  no  real  movement  since  our  conversation. 

I  cannot  help  but  sense  the  reluctance  in  the  U.  S.  Attorney's 
office  to  enter  into  plea  negotiations  in  this  case.  I  cannot  help 
but  believe  that  this  reluctance  is  borne  out  of  the  potential 
political  sensitivity  and  fallout  regarding  the  information  which 
Mr.  Hale  could  provide  to  your  office,  but  at  the  same  time  it  is 
information  which  would  be  of  substantial  assistance  in 
'estigating  the  banking  and  borrowing  practices  \  of  some 
Lviduals  in  the  elite  political  circles  of  the  ^^tate  of 
Arjk^nsas,  past  and  present.    I  can  certainly  understand  the 
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Ms.  Paula  Casey 
September  15,  1993 
Page  2 


reluctance  of  anyone  locally  to  engage  in  these  matters,  political 
realities  being  what  they  are. 

Would  it  not  be  appropriafee-at-this  point  for  your  office  to 
consider  terminating--participation  in  this --investigation  and  to 
bring/  in  an  independent  prosecutorial  staf  f>~,  who  are  not  so 
involved  with  %he  history  of  the  personalities  and  cri^cumstances  of 
this  case?  Such  action  might  serve  your  office  better.  It  would 
ceiTtainly  serve  Mr.  Hale  better  because  I  feel  that  he  is  being 
prejudiced'  by  not  being  afforded  opportunities  that  other  targets 
ofi'  a  potential  criminal  prosecution  are  afforded  in  the  process  of 
plea  negotiations.  For  instance,  I  have  offered  an  informal 
proffep  of  Mr.  Hale's  information  for  evaluation  of  its  quality  and 
Sonteat,  but  have  received  absolutely  no  interest  in  the  process 


I     It  is  imperative  that  I  hear  from  you  on  this  at  the  earlies 
■jpporrtunity.  Once  the  promised  indictment  occurs  on  September,  21,j 
:he  opportunities  for  negotiations  substantially  diminish  in  this 
^ase 

Yours  truly, 
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iS-' -3*. 


^SXC,    LITTLS    RCCX    (86A-LR-3't847) 


BS\   STSVSW   D.    IJICWS 


THCKX3    M.    AUDSRSOtf; 
XT  AL; 
>XG-SaA 

CO:     LITTL2  aoo: 


I         I       On  10/5/93,  writer  »pok«  c«l«ptcaic*lly  with  a««o]iuclcn 
Truat  Corporation  (RTC)  iav««tlg*tor  J5A5  IjWIS.   LiWlg  ccnc«ct«d 
vriitar  jto  Axpreaa  her  hope  there  waa  no  problem  due  to  the  Sect 
referrals  on  Madison  Ouaranty  Savings  and  Lean  Association  (MC) 
were  not  received  by  the  Bureau  at  the  e^  of  September  as  she 
had\earlier  promised.   L5WIS  advised  her  investigation  and  / 
referral  preparation  was  complete  and  had  been  referred/co  ,the 
•PLS*  ac  RTC,  which  is  the  le<jal  review  section.   PHIL  .ADAMS  is 
handring\the  review  and  dissemination.   ADAMS  also  has^the/ 
specific  transactions  she  traced  at  the  re<^est  of  7LS7CSSR 
JACXSOH  of\the  Little  Roc)c  United  States  Attorney' a/Off  ice 
(USAO) 


C5  advised  there  are  nine  relerrals  on  MG.   writer 
advised  che\Bu7eau  wanted  the  records  of  MG  and  w»«  n<nf  ,^^^^r—»ti 
about  when  the'  referral  was  received.   LSWXS  was  asJced  when  RTC 
weald  comply  with  the  subpena  for  the  microfilm  and  microfiche  of 
MG  and  replied  rLSTCSSR  JACXSON  had  indicated  it  was  not  needed 
when  he  as3ced  her  to  trace  specific  itemj  for  hia.   Her  previous 
understanding  was  the  cowpliance  data  was  delayed  for  one  9onth, 
but  she  thovjght  her  tracing  of  «p«cific  items  negated  the  need  to 
furnish  the  nicrofiche  at  all.   LSWIS  was  advised  the  Bureau 
still  wanted  the  film  and  fiche,  which  she  said  was  not  a 
problem.   Writer  also  advised  the  Bureau  wanted  to  obtain  all  of 
the  records  of  MO,  to  include  loan  files.   LSWXS  advised  that  was 
also^noc  a  problea.  but  she  would  be  glad  to  do  research  like  she 
dldl  for  JACXSOM  if  we  would  give  hr   specifics  on  th«  focus  of 
ourj  ilnveacigation.   She  also  advised  she  would  be  g^lad  to  assist 
in  th«  review  of  the  film/ fiche  or  other  records  obtained.   Her 
off ersvwer«  acicnowl edged,  but  she  was  told  the  Bureau  wanted  the 

records~gf  MG  to  do  its  own  research She  estiiBsr.ed  tiie  referral 

and{  the  research  results  would  be  furnished  to  the  X7SAO\ln  about 
five  days,  and  the  film/fiche  would  be  available  shortlyVaf ter 
that.      '  \ 


sni 

(2) 


/•di 

/ 
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On   10>€y93,    writar   •poka    to  MIOiVEL  JOflfSON,    USAO, 
concerning  thr'Abov*   conversation.      Writer  also  doc«d  th«  Buramu 
did  not  rac^ira   th«  rafarral   from  RTC  a«  prooiaad.  \jOHSSOS 
advised  b«/did  not   receive  one  either  and  intended  tovaddresa   the 
iaeue  with  RTC.      He   al*«-aavise<l  JLfiJ   aTOtii^ USAO ,    had  teeceived  a 
telephon*  call   iTcm^'PHlL  ADAMS  of  RTC,   who  w«fiCad  to  taljc  about 
the  MC300GAL  case''.      J0EKSC9  advised  ha  inCendad^o  deal  with 
ADAMS./  /  \  \ 


,'^ 


^-> 


0'^ 


j  On  10/6/93,  JAOCSOK  was  present  in  the  TBI  office\  and 

was  questioned  by  AaAC  and  writer,  is  the  presence  of  ax   RSIOI, 
as  to  the/ stance  of  the  USAO  on  the  fila/fiche  and  the  failure  of 
RTC  to  conply  with  the  aubpena  for  the  S«ptaaber  Qrand  Jiiry.l 
JACRSCH  advised  he  wms  not  handling  the  subpena.  KICSASL  JOSSSOI 
was.'  Re  advijad  he  did  not  want  to  naJce  an  issue  of  ccsplianee 
since  the  FBI,  RTC,  and  he  would'  appear  rtupid  fighting  in   | 
Federal  I  court.  When  writer  observed  scoetiaes  an  iasue  has  to  b« 
made  of  ^onccTO^anc^^JAOCSO^jdv^ed  he  did  not  operate)  that 
way  y^^ mn||mn||||||||||mM|||||Hm  ^^  stU^^t  coapHcd 

subpoenaa  issued  even  earlier.   However,  the  ^H  items  are  not 
critical\  to  the  pending  indictaent  and  say  possibly  be  able  to  be 
constructed  from  other  sources,  according  to  JACKSON.   / 


asXed 

JACXSON  why  he  «*r.il'^~ii'''  t^I-gn  ■A  r.fll.'^  l.'l  i^g^^  of  the  nutaercus 
conversations  with  him  and  hia  superiors  about  publicity  which 
could  unfairly  indicate  a  possible  investigation  of  the  CLIKTCMs 
as  related  to  Whitewater.   JACTSCM  advised  the  Bureau  had  noted  a 
full  invest igation  of  Whitewater  DevelopAent  would  be  necessary 
in  a  meeting  with  himself,  JOHNSOK,  and  PAOLA  CA5SY.   He  was 
reminded  the  subject  matter  of  the  meeting  was  obtaining  all  of 
^■■■■■■■■kto  conduct  the  review  ordered  by  the  Department  of 
just^c^an^^KLHQ ,  which  was  to  ev»luate  the  facta  ^and  determine 
if  sini  investigation  was  warranted  before  taking  public  action 
that!  ceuld  be  misinterpreted  by  the  wedla  to  indicaCa\aa 
invastigatioB  had  be«n  opened.   JAOLSCS  was  aaJced  for  a  copy  of 
all  Isubpoenaf  he  had  iaaued  and  said  PA  HALL  could  see  ^hi« 

secret«ry-any  tiaw  and  receive  them. (JAOCSOW  .later  claimed  to 

SA  REIC2*  h«  had  given  copies  of  all  aubpoenas  to  the  r8I\ejccept 
the  jone  fori 


JAOCSCN  also  said  he  had  advised  FA  SALI<  of  his  \ 
intent^oSr:   PA  HALL  did  notify  tha  writer  JXCRSCg  intended^  to 
subpoenas  the  previous  week,  but  writer 

review  all  subpoenas  and  glv«  the 


rBI-OOOOlSAS 


issue /a  numbar  of  subpoenas 
contact ad  JOHNSON  to  aak  he 
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i-> 


/  On  10/«/*l,  writer  •pok«  t«l«phoniT5«lly  with  Uaiced 
8t*f  ■/xccora«^:r^X»X)  PADLA  CVSTT  and  iniora«d"li«r  of  th*  •vibp«rL« 
l^m^^BHl   USA  CXSTi   w«s  noc  Avar«  o£  th»  Wbp«aa  "sad 

Btt«cfng  b«t«*«n  bar  and  her  acaff  aad  chi«  o££ic«.  SbM  tuxthmz 
^qvmd   iC/'wai  ill-advia«d  and  indicatad  aha  incandad  to  addraaa 
tha  ;mannar  ia  which  JACKSON  waa  cooducriag  hlauelC  in  cMa  \ 
aactar.  /  WriCar  alao  adviaad  ha  fait  JACXSOS  waa  attaapclog  |to  b« 
Chai  Invaatigator  on  Cha  caaa  and  waa  not  traacing  Cha  Buraau 
fairly  by,  anong  othar  thinga,  failing  to  advlaa  of  hia  actibca 
andl  confi&a  hisualf  to  tba  prcaacutorial  rola.   USA  CXSTK!  agpin 
indicatad  aha  had  co«m  to  recognize  hia  quir)ca  and  intandad  ^o 
ta)ce  action  to  mn*   they  did  noc  advcrsaly  impact  thla  or  'othar 
invaacilgacioaa.  /   / 

\   \  /   ' 

\   \   USA  CASSY  also  aa)cad  if  the  RTC  rafarral  had  baan/ 

receive<±  and  waa  adviaed  it  had  not  baan  aant .   Tha  converaaticn 

of  write:  with  L2WIS  on  lO/S/93  *aa  related  to  USA  CXSZT .    /USA 

CASEY  \nM\aiak*d   to  anaure  JOHNSON  or  aomacna  in  authority  ,at  her 

;tain  a  ce 


office  ^cb 


coosiiitaiant  on  paper  from  RTC  aa 


to  wha 
loX  ua 


t  t 


kay  arc 


going  tby provide  and  when,  which  aha  agreed  to  do/  USA  CASEY  had 
been  occJ^iad  with  the  phyaical  aove  of  the  ^SA0^  and  aiac(^  haa 
not  )tepc  c\irr~anc  on  the  caae  due  to  tha  pq*a-ible  recaaal  aapect. 
How«var,  ahV  adviaed  ahe  would  become  involved  in  aaeing  that 
JAC!":SCN  understood  what  his  proper  rcle  waa. 
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Memorandum 


SAC.  Lima  ROCX  (86A-LR-3484T)  P    \n«   S/2Q/93 

\ 
SSA  STTVES  D.  IRONS  ■, 

THOMAS  M.  AK0ER5CH; 

ETAL 

FAG-SBA 

00:   UTTLE  ROCX 

On  8/1S/93,  writer  talephcr.ed  SSA  KTrirt   JXNCRICX  *t 
FSIHQ,  TIF'  Unit,  to  adviaa  the  Rejoluticn  Tr-jac  Corpcrtacion 
(RTC)  had  advised  it  v»ould  prcvida  a  referral  concerning/ Mad: sen 
Guaranty  Savingx  and  Loan  Aaaociaticn  (MG)  by  September  2,  1?93. 
SSA  KENORICX  was  familiar  with  the  detail*  of  the  previous  RTC 
referral  received  by  Little  Roc5c  in  October,  1992,  and  the. 
circu:astan««s\  surrounding  it.   Writer  advised  SSA  K2XCSICX/  this 
cfJice  might  open  a  cue  on  MG  prior  to  receipt  of/the  referral 
due  to  information  developed  in  captioned  matt^i^'  He  waa  further 
advised  captioned,  matter  had  resulted  in  a  -atlSject  mentioning 
individuals  comaon  to  the  October,  1992,  RTC  re^nrral  — Writer 
further  adviaed  '£h«  Aasistant  United  States  Attorney  (AUSA) 
assigned  to  th«  matter  reported  being  told  a  Little  Rccic  attorney 
had  traveled  to  Washington  instant  date  to  meet  with  uniccwr. 
officials  to  attempt  to  have  the  investigation  quashed.   SSA 
K£^CRICX  wa«  as)(«d  to  be  alert  for  any  q-uesticns  from  ZZJ   or 
other  sources  indicating  interest  in  captioned  matter  or  the 
upcccing  referril.   He  advised  he  had  been  questioned  about  MG  by 
his  superiors  approximately  two  weeks  ago.   SSA  KZNDRICX  asxad 
for  a  teletype  and  was  advised  one  would  be  sent  when  there  was 
infoma.tion  to  send.  — 

i  '  ^^^'^^ 

I  \    Al«o  on  8/16/93,  writer  telephonically  advised  SSA  JA.Vt 

ERICXSCN,',  G?  Unit,  of  captioned  matter,  the  rumored  visit  of  an 

attorney  Vo  Washington,  and  the  potential  sensitivity  of 

infonnaition"^  aitbject  was  claiming  to  have. SSA  ERSCXSON  asked 

for  •  coramxinicalion  and  was  told  one  would  be  sent  when  there 

were  adUitional  facts.   On  8/17/93,  SSA  ERICXSON  called  writer 

and  agaiin  asked  for  a  communicaticn  and  was  faxed  a  copy  of  the 

initial!  ^^rJ^^^  »"d  LJW  provided  when  captioned  matter  was  opened. 

I  /On  8/20/93,  JEAN  LEWIS,  RTC,  telephonically  contacted 
writer  seeking  clarification  of  Federal  Carrpalgn  Contribution 

U 

S3:/sdl 
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laws   «nd  w««   adviMd  h«   h^d  no  •xp«rti»e   in  tha-v*r««.      She   was 
«dv«ed  wricer  would  p*»i   on   her   r«cju«BC   to   th«   A133A  FLSTCHSK 
JAcilsCN,    whort  mh»   adviaad   Bhe   originally   •ttempted   to   ccncact . 


\y 
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DEPOSITION  OF  RANDY  KNIGHT 
IN  RE:  S.  RES.  120 


THURSDAY,  OCTOBER  19,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  RANDY  KNIGHT,  called  for  examination 
pursuant  to  notice  of  deposition,  at  4:10  p.m.  in  Room  632  of  the 
Dirksen  Senate  Office  Building,  before  JOANNE  LIVERANI,  a  No- 
tary Public  within  and  for  the  District  of  Columbia,  when  were 
present: 


H.  CHRISTOPHER  BARTOLOMUCCI,  Esq. 

Majority  Associate  Special  Counsel 

GLENN  F.  IVEY,  Esq. 

Minority  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 


ALSO  PRESENT:    JAMES  F.  REDFERN 
Consultant 
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3 

1  PROCEEDINGS 

2  Whereupon, 

3  RANDY  KNIGHT 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  BARTOLOMUCCI: 

8  Q      You  have  just  been  sworn  in.   Before  the 

9  questioning  begins  there  is  some  preliminary  matters 

10  I  have  to  read  into  the  record. 

1 1  This  deposition  is  being  conducted  pursuant 

12  to  Senate  Resolution  120.    That  resolution 

13  establishes  a  special  committee  administered  by  the 

14  Banking  subcommittee  to  conduct  an  investigation  of 

15  Whitewater  Development  Corporation,  and  certain  other 

16  related  matters. 

1 7  Section  ( 1  )(b)(2)  of  the  resolution 

1 8  authorizes  investigation  and  hearing  into,  among 

19  other  things,  whether  any  person  has  improperly 

20  handled  confidential  RTC  information  relating  to 

2 1  Madison  Guaranty  Savings  &  Loan  Association,  or 

22  Whitewater  Development  Corporation;  whether  the 

4 

1  Department  of  Justice  has  improperly  handled  RTC 

2  criminal  referrals  relating  to  Madison  Guaranty  or 

3  Whitewater;  and  whether  RTC  employees  have  been 

4  improperly  importuned,  prevented,  restrained  or 

5  deterred  in  conducting  investigations  or  making 

6  enforcement  recommendations  relating  to  Madison 

7  Guaranty  or  Whitewater. 

8  Section  ( 1  )(b)(3)  of  the  resolution 

9  authorizes  investigation  and  public  hearings  into, 

10  among  other  things,  the  operation,  solvency  and 

1 1  regulation  of  Madison  Guaranty  and  into  the 

12  activities,  investments  and  tax  liabilities  of 

13  Whitewater. 

14  This  deposition  is  being  conducted  in 

1 5  advance  of  public  hearings  to  be  held  at  a  later 

16  date.  You  may  or  may  not  be  called  to  testify  at 

17  those  hearings. 

18  I  will  be  asking  you  questions  under  oath, 

19  as  you  know.    If  you  don't  understand  a  question, 

20  please  let  me  know  and  I  will  rephrase  it.    If  you 

21  need  a  break,  please  tell  me. 

22  The  stenographer  will  prepare  a  record  of 
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1  questions  and  answers.  This  deposition  will  be 

2  treated  as  committee  confidential  until  the 

3  commencement  of  the  hearings.   Prior  to  the  hearings, 

4  you  will  receive  a  letter  from  the  committee  telling 

5  you  that  there  ~  that  you  may  come  to  the  Senate  to 

6  review  the  transcripts  of  your  deposition  and  make 

7  note  of  any  corrections  of  transcription  on  an  errata 

8  sheet. 

9  If  you  are  called  to  testify  at  public 

10  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

1 1  deposition  transcript  four  days  in  advance. 

12  You  may  be  represented  by  counsel.  I  take 

13  it  you  are  not  represented  by  counsel? 

14  A      No,  I  elected  not. 

15  Q      Objections  to  the  form  of  the  questions 

16  will  be  noted  for  the  record.   Counsel  may  object  on 

17  grounds  of  privilege  or  scope.  The  committee 

18  chairman  may  rule  on  objections  if  you  refuse  to 

19  answer  a  question. 

20  I  would  like  to  begin  with  some  background 

21  information.   You  are  currently  employed  by  the  RTC? 
22 A      Yes,  I  am. 

1  Q      What  is  your  current  position? 

2  A      I  am  an  investigator. 

3  Q      And  how  long  have  you  been  in  that  ~  as  an 

4  investigator? 

5  A      2-1/2  years. 

6  Q      Were  you  with  the  RTC  before  you  became  an 

7  investigator? 

8  A      Yes,  I  was. 

9  Q      When  did  that  employment  commence? 

10  A      I  started  with  FDIC  in  February  of  '89. 

1 1  And  then  I  converted  to  RTC  in  August. 

12  Q      So  what  ~  tell  me  what  year  you  became  an 

13  investigator  for  the  RTC. 

14  A      '93. 

15  Q      '93.   What's  your  educational  background? 

16  A      I  have  an  associate's  degree  in  criminal 

17  justice,  and  that's  all  the  college  that  I  have. 

18  Q      What  university? 

19  A      Allen  County  Community  Junior  College  in 

20  lola,  Kansas. 

21  Q      What  office  do  you  currently  work  out  of? 

22  A      Kansas  City. 
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Q      How  long  have  you  been  with  the  Kansas  City 
office? 

A      Since  August  of  '89. 

Q      What  is  the  nature  of  your  responsibilities 
as  an  investigator? 

A      Right  now  it's  --  we're  just  shipping 
boxes,  getting  them  ready  to  go  to  Chicago.  As  you 
know  we  are  closing  the  end  of  the  year  so  the 
investigative  capacity  is  basically  over. 

Q      Let's  focus  on  1993,  when  you  first  started 
investigatory  work.   What  were  you  doing  then? 

A      I  was  a  criminal  investigator. 

Q      And  what  was  the  nature  of  your  job? 

A      I  was  assigned  institutions  ~  I  was 
assigned  originally  23  institutions  in  four  states  to 
review  the  documents,  the  ~  examinations,  et  cetera, 
to  determine  if  a  criminal  referral  would  be 
warranted. 

Q      And  during  1993,  who  was  your  supervisor? 

A      Lee  Ausen,  A-u-s-e-n. 

Q      Was  there  anyone  else? 

A      He  was  my  immediate  supervisor. 

Q      Did  there  come  a  time  in  which  you  took 
part  in  an  investigation  of  Madison  Guaranty  Savings 
&  Loan? 

A      Yes. 

Q      When  did  that  start? 

A      Approximately  May  of  '93. 

Q      May  of  '93  was  the  start  of  your 
involvement? 

A      Correct. 

Q      And  how  did  that  come  about,  your 
involvement  in  that  investigation? 

A      Several  of  us  were  called  together  for  a 
meeting,  we  were  told  we  were  going  to  do  an 
investigation,  all  of  us,  that  is,  on  the  Madison 
Guaranty  Savings. 

Q      Who  else  was  part  of  this  Madison  team? 

A      Lee  Ausen,  department  head;  Jean  Lewis, 
senior  investigator;  myself;  Ed  Noyes,  N-o-y-e-s;  and 
Mike  Caren,  C-a-r-e-n. 

Q      Was  it  -- 

A      Now,  there  was  technical  help,  too,  I 
assume  that  that's  ~ 
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1  Q      Was  it  Mr.  Ausen  who  assigned  you  to  the 

2  Madison  case? 

3  A      Yes. 

4  Q      And  growing  out  of  that  investigation,  did 

5  you  prepare  any  criminal  referrals  relating  to 

6  Madison? 

7  A      I  prepared  two  criminal  referrals. 

8  Q      Did  you  participate  in  the  preparation  of 

9  others  or  just  those  two? 

10  A      Other  than  fact-finding  trips  to  Arkansas, 

11  no.   I  prepared  -  I  worked  and  prepared  only  my 

12  two.    I  did  go  to  Arkansas  on  two  different  occasions 

13  for  documents. 

14  Q      Now,  correct  me  if  I  am  wrong,  there  were 

15  nine  criminal  referrals  relating  to  Madison  which 

16  were  sent  out  of  the  Kansas  City  office  in  1993;  is 

17  that  right? 

18  A      That's  correct. 

19  Q      You  prepared  two  of  them? 

20  A      Yes. 

21  Q      Did  you  have  knowledge  of  the  other  seven? 
22 A      Just  casual  knowledge.   Fve  not  reviewed 

1  them.   I've  never  looked  at  them. 

2  Q      And  you  didn't  do  substantive  work  in  terms 

3  of  investigating  the  facts  which  comprised  the 

4  referrals? 

5  A      No.   No.   Not  once  they  were  prepared. 

6  Q      As  you  began  your  work  on  the  Madison 

7  investigation,  what  information  or  materials  did  you 

8  have  to  work  with,  initially? 

9  A      I  was  given  an  assignment,  one  at  a  time 

10  fi-om  Jean  Lewis  and  Lee  Ausen,  as  potential  targets, 

1 1  potential  referrals. 

12  Q      Did  you  have,  for  example,  the  Borrett  & 

13  Huggins  reports  on  Madison  ~ 

14  A      Yes,  I  did. 

15  Q      Did  you  have  any  work  product  from  the 

16  Office  of  Thrift  Supervision? 

17  A      I  would  have  had  the  opportunities  to  look 

18  at  examination  reports. 

19  Q      Do  you  know  who  Wyatt  Adams  is? 

20  A      No,  I  am  not  -  I  know  the  name  but  I  don't 

21  know  who  he  is. 

22  Q      Okay.   Who  did  you  and  who  did  the  Madison 
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investigation  team  talk  to  in  Arkansas  in  the  course 
of  your  investigation? 

A      In  my  investigation  we  didn't  speak  to 
anybody.   We  visited  the  courthouses,  I  know  we  went 
to  Yaleville  and  we  went  to  the  one  in  Little  Rock. 
But  we  didn't  speak  to  anybody  in  particular. 

Q      You  didn't  take  interviews  or  question  ~ 

A      I  did  not. 

Q      Did  the  team  do  that? 

A      I  am  not  aware  if  they  did  or  not. 

Q      Did  your  investigation  of  Madison  go  as  you 
expected  it  to?   Was  anything  unexpected  covered  ~ 
uncovered? 

A      I  didn't  have  any  expectations. 

Q      But  you  knew  ~  you  were  looking  for 
something  at  the  beginning? 

A      Well,  like  I  stated  earlier,  1  was  given  an 
assignment,  which  was  targets  and  possible  criminal 
violations,  and  that's  what  1  pursued. 

Q      When  you  say  targets  you  mean  persons  who 
may  have  been  involved  in  wrongdoing? 

A      That's  correct. 


Q      And  you  investigated  ~ 

A      That's  correct. 

Q      ~  what  criminality  they  may  have  engaged 
in? 

A      That's  right. 

Q      In  the  course  of  your  investigation,  did 
you  come  to  suspect  any  criminal  activity  which  you 
simply  weren't  able  to  document  or  put  into  a 
referral? 

A      No.   The  two  referrals  that  I  read  -  I'm 
sorry,  that  I  wrote,  was  the  two  that  I  suspected. 

Q      Okay.   Was  anyone  outside  of  the  RTC 
involved  in  the  discretion  process  that  led  up  to 
these  referrals? 

A      Not  that  I  was  involved  with. 

Q      After  the  nine  referrals  were  submitted  in 
1993,  did  the  Madison  people  do  any  further 
investigating? 

A      I  did  not,  and  I  do  not  know  what  the  other 
group  did. 

Q      Did  the  results  of  your  work  at  all 
implicate  Bill  Clinton  or  Hillary  Rodham  Clinton? 
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1  A      No. 

2  Q      Do  you  have  any  knowledge  of,  in  1986,  the 

3  Office  of  Thrift  Supervision  4077  investigation? 

4  A      No. 

5  Q      Do  you  have  any  knowledge  about  how  the 

6  RTC's  investigation  of  Madison  began,  at  the  outset, 

7  back  in  the  '80s? 

8  A      Would  you  repeat  that. 

9  Q      Do  you  have  any  knowledge  of  how  the  RTC 

10  first  began  to  investigate  Madison  Guaranty? 

11  A      I  knew  it  was  began  in  the  Tulsa  office 

12  where  Richard  lorio,  I-o-r-i-o,  and  Jean  Lewis,  they 

13  were  both  at  that  office. 

14  Q      Do  you  know  what  year  that  was,  roughly? 

15  A      I  know  there  was  one  referral  issued  prior 

16  to  our  nine,  and  I  don't  know  the  date. 

17  Q      As  far  as  you  know  the  investigation  of 

18  Madison  commenced  with  Jean  Lewis  and  others  in  the 

19  Tulsa  office? 

20  A      That  is  my  understanding. 

21  Q      I  take  it  you  have  known  Jean  Lewis  at 

22  least  as  long  as  you  have  been  with  the 
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1  investigations  RTC? 

2  A      That's  the  first  time  I  met  her. 

3  Q      So  since  1993  you  have  known  her? 

4  A      Correct. 

5  Q      And  you  have  stated  you  worked  with  her  on 

6  the  Madison  investigation? 

7  A      Correct. 

8  Q      Can  you  give  us  more  details  about  how  ~ 

9  what  it  was  you  did  for  her  in  the  nature  of  your  ~ 

10  A      I  didn't  do  anything  for  her.   She  would 

1 1  be,  by  best  definition,  the  lead  investigator  because 

12  she  was  the  most  familiar  with  Madison. 

13  She  would  act,  like  1  say,  as  the  lead 

14  investigator.   She  ~  she  and  Lee  would  give  us  our 

15  assignments  and  if  we  had  any  questions  ~  or  we 

16  would  have  weekly  updates,  where  we  are  at  and  what 

17  we  are  finding,  et  cetera. 

18  Q      How  did  you  feel  about  working  with 

19  Ms.  Lewis? 

20  A      1  have  no  problems  working  with  her. 

21  Q      There  was  an  incident  that  Jean  Lewis  has 

22  related  involving  certain  boxes  in  a  warehouse.  The 
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way  she  depicted  the  incident,  she  found  a  site  where 
there  were  Madison  documents  and  she  feU  that  some 
boxes  had  been  removed,  or  reorganized.  Do  you  have 
any  knowledge  of  this  incident? 

A      She  ~  I  have  heard  her  say  that.   I  have 
only  visited  it  once,  so  I  don't  know  what  it  was 
previously  ~  she  said  it  was  neater  the  second 
time. 

Q      You  visited  the  warehouse  with  Jean  Lewis 
on  the  second  occasion;  the  time  in  which  she  said 
boxes  had  been  manipulated? 

A      Yes.   They  appeared  to  be  different. 

Q      Did  she  relay  this  to  you  during  the  ~ 

A      Yes,  she  made  that  comment  during  our 
investigation. 

Q      What  did  you  make  of  that  comment  when  she 
said  it? 

A      I  didn't  make  anything  of  it. 

Q      Did  there  come  a  time  in  1993  when  you 
became  aware  that  Jean  Lewis,  Richard  lorio  and  Lee 
Ausen  were  placed  on  administrative  leave? 

A      Yes. 

16 

Q      And  were  you  ever  interviewed  or  questioned 
in  connection  with  that  employment  action? 

A      1  spoke  to  special  counsel  in  D.C.  in 
December  of  last  year,  and  I  also  spoke  to  the  people 
from  Office  of  Personnel  Management  in  Kansas  City, 
shortly  after  that  time. 

Q      When  you  say  you  spoke  to  special  counsel, 
do  you  mean  Ken  Starr? 

A      His  -- 

Q      His  staff? 

A      His  local  staff  here. 

Q      Okay,  and  the  0PM  Kansas  City  people  ~ 

A      It  was  not  from  Kansas  City  is  my 
understanding.   They  were  from  D.C. 

Q      Do  you  remember  who  those  persons  were? 

A      Randy  Michelson,  I  think. 

Q      Could  it  be  Mendelson? 

A      Mendelson,  yes.   And  then  there  was  an 
attorney  and  I  can't  think  of  his  name.   I  would  know 
it  if  you  said  it.   You  guys  probably  know  it  better 
than  I  do. 

Q      Could  it  be  Thomas  Suretsky? 
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1  A      That's  it. 

2  Q      Do  you  remember  or  recall  the  substance  of 

3  your  conversations  with  Suretsky  and  Mendelson? 

4  A      The  main  gist  of  the  conversation  dealt 

5  with  the  admin  leave,  whether  I  had  any  information 

6  as  to  falsifying  time  sheets,  travel  vouchers, 

7  et  cetera. 

8  Q      Did  you  have  any  knowledge  ~ 

9  A      No. 

10  Q      ~  about  those  accusations? 

11  A      No,  I  don't. 

12  Q      Did  you  have  any  knowledge  about  alleged 

13  leaks  to  the  press  made  by  Jean  Lewis? 

14  A      Would  you  repeat  that,  please. 

1 5  Q      And  did  you  relate  during  that 

16  investigation  any  knowledge  about  alleged  leaks  by 

1 7  Jean  Lewis  to  the  press? 

18  A      I  have  no  knowledge  of  Jean  leaking 

19  anything  to  the  press. 

20  Q      Is  it  your  opinion  that  Jean  Lewis  is  a  ~ 

2 1  is  dedicated  to  her  work  at  the  RTC? 

22  A      Yes. 
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1  Q      Do  you  believe  that  Ms.  Lewis  generally 

2  believed  that  serious  criminal  wrongdoing  had  taken 

3  place  at  Madison? 

4  A      Yes. 

5  Q      Do  you  think  her  investigation  of  Madison 

6  was  politically  motivated? 

7  A      No. 

8  Q      Did  you  find  Ms.  Lewis  competent  in  her 

9  job? 

10  A      Yes. 

11  Q      Did  she  exhibit  a  degree  of 

12  professionalism? 

13  A      Yes. 

14  Q      Objectivity? 

15  A      Yes. 

16  Q      Are  you  aware  of  what  happened  to  the  two 

17  criminal  referrals  that  you  prepared? 

1 8  A      They  were  shipped  to  the  FBI  and  the 

19  Department  of  Justice,  U.S.  Attorney's  Office. 

20  Q      And  that's  what  ordinarily  — 

2 1  A      Correct. 

22  Q      That's  the  very  purpose  of  a  criminal 
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referral? 

A      Yes. 

Q      Did  you  keep  track  of  the  two  that  you 
prepared? 

A      No,  I  did  not. 

Q      Did  you  have  an  any  knowledge  about  how 
they  were  ultimately  used  by  the  Department  of 
Justice  or  the  FBI? 

A      I  know  one  of  my  referrals  regarding  the 
governor  of  Arkansas  was  included  in  the  recent 
indictment. 

Q      Let  me  show  the  witness  a  document  which  is 
an  indictment  prepared  by  Independent  Counsel  Kenneth 
Starr  in  the  case  of  United  States  of  America  versus 
James  B.  McDougal,  Jim  Guy  Tucker,  and  Susan  H. 
McDougal.   It  is  dated  August  17,  1995. 

Mr.  Knight,  I  have  flagged  certain  portions 
of  this  indictment.   My  question  to  you  is,  after 
perusing  this  document,  if  you  need  to,  and  for  as 
long  as  you  need  to,  it  is  your  understanding  that 
the  substance  of  your  referral  involving  Jim  Guy 
Tucker  was  incorporated  into  this  criminal 
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indictment? 

A      Yes.   On  the  1308  Main  Street. 

Q      That  was  --  the  1308  Main  Street  referral 
was  a  referral  numbered  198? 

A      I  do  not  recall. 

Q      I  am  going  to  give  you  a  copy  of  criminal 
referral  number  198.    For  the  record,  this  bears  the 
Bates  numbers  PLS  0084S,  and  it  also  has  the  number 
001050,  and  the  document  ends  PLS  0095S,  001061.   Is 
this  the  criminal  referral  that  you  prepared? 

A      Yes,  I  prepared  this  one. 

Q      Are  you  ~  can  you  give  us  a  brief  summary 
of  the  criminal  allegations  which  are  outlined  in 
that  referral? 

A      Yes.   Mr.  Tucker  purchased  the  property  ~ 
I  don't  have  the  dates.   He  kept  it,  seems  like 
approximately  a  year,  he  didn't  make  any  payments  on 
it,  including  interest  payments.   The  loan  was  for  a 
hundred  percent.  And  then  he  sold  it  to  Lisa 
Anspaugh,  who  was  a  bank  employee,  who  kept  it  a 
while,  borrowed  more  money  on  it,  sold  it  to 
Mr.  McDougal' s  brother-in-law  for  more  money,  and  it 
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1  eventually  was  foreclosed  upon,  and  became  Madison 

2  Guaranty  again,  and  then  it  was  subsequently  sold  for 

3  considerably  lesser  amount,  what  I  believe  to  be  a 

4  more  accurate  value. 

5  Q      So,  Madison  Guaranty  suffered  a  ~ 

6  A      Yes. 

7  Q      A  loss  on  the  transaction? 

8  A      Yes. 

9  Q      Correct  me  if  I  am  wrong  but,  when  Lisa 

10  Anspaugh  purchased  the  property,  shortly  after  she 

1 1  purchased  it,  she  obtained  a  mortgage  for  I  believe 

12  $106,000,  using  44,000  to  repay  the  original 

13  mortgage,  and  that  a  balance  of  approximately  $75,000 

14  was  given  to  Designer  Construction,  a  corporation,  by 

15  way  of  a  Madison  Guaranty  check.  Is  that  correct? 

16  A      It  appears  that  the  mortgage  was  125,000. 

17  Q      125. 

18  A      The  closing  statement  shows  106,000,  to  go 

19  to  pay  off  a  loan,  the  lien  at  Madison  Guaranty. 

20  49,000  was  used  to  pay  off  the  original  lien  that 

2 1  Anspaugh  assumed  fi-om  Mr.  Tucker,  and  that  included 

22  loan,  principal  and  interest. 

22 

1  And  75,000  approximately  was  paid  to 

2  Designer  Construction,  which  was  a  McDougal-Anspaugh 

3  owned  company. 

4  Q      Do  we  know  why  $75,000  went  to  Designer 

5  Construction? 

6  MR.  IVEY:   Could  we  go  off  the  record  for  a 

7  second. 

8  (Discussion  off  the  record.) 

9  MR.  BARTOLOMUCCI:    Back  on  the  record. 

10  BY  MR.  BARTOLOMUCCI: 

11  Q      Mr.  Knight,  my  question  is  did  you  have  any 

12  idea  why  Designer  Construction  was  given  $75,000? 

13  A      I  don't  recall  a  reason. 

14  Q      Was  there  any  evidence  that  the  property 

1 5  was  improved  in  some  way  by  Designer  Construction? 

16  A      1  don't  recall.   I  would  have  to  read  the 

17  referral.  It's  been  too  long. 

18  Q      Do  you  have  any  idea  where  the  profits,  the 

19  money  that  Madison  Guaranty  lost  went,  through  these 

20  transactions? 

21  A      Well,  I  think  we've  documented  where  the 

22  checks  went.   That  would  be  all  I  —  the  only  thing  I 
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could  comment  on. 

Q      Do  you  happen  to  know  how,  if  at  all,  Jim 
Guy  Tucker  benefited  from  this  transaction? 

A      He  benefited  by  having  the  property  the 
length  of  period  that  he  did.    I  would  have  to  review 
this  to  see  how  long  that  was,  and  he  did  not  make 
any  payments  that  I  can  find,  principal  or  interest, 
so  he  had  the  use  of  the  building  for  that  length  of 
time,  so  whatever  income  he  made,  if  any,  would  be  a 
benefit. 

Q      I  am  going  to  show  you  another  criminal 
referral,  criminal  referral  number  203.    Is  this  the 
other  Madison  referral  that  you  prepared? 
A      Yes. 

Q      Can  you  briefly  summarize  the  essence  of 
what  is  alleged  in  this  referral? 

MR.  IVEY:   Which  number  was  this? 
THE  WITNESS:   203. 
MR.  BARTOLOMUCCI:   203. 
MR.  IVEY:   Thank  you. 
THE  WITNESS:   Oh,  Gene  Patrick  Harris, 
that's  Eugene  Patrick  Harris,  an  officer  of  Madison 
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1  Guaranty,  an  insider  of  Guaranty,  purchased  this 

2  property  at  13th  and  Main,  Little  Rock,  for 

3  approximately  $153,000.   September  of '85,  the 

4  property  was  conveyed  to  Abemathy  Development, 

5  consisting  of  Mark  Abemathy  and  his  parents,  for 

6  $203,000.   Mr.  Harris  handled  this  loan.   He  owned  it 

7  and  he  handled  the  loan,  so  that  is  a  conflict  of 

8  interest. 

9  We  also  found  evidence  where  he  stated  to 

10  McDougal,  who  was  the  boss  of  Madison,  they  need  to 

1 1  keep  the  points  low  so  the  deal  will  work.   Harris 

12  also  advised  he  was  going  to  loan  $315,000  on  the 

13  property  that  he  sold  for  $203,000,  and  the  actual 

14  loan  was  $352,000,  which  was  172  percent  of  the  sale 

15  price,  and  there  is  no  reason  given  as  to  why  the 

16  extra  $147,000. 

17  That  is  the  main  meat  of  the  referral:  him 

18  being  ~  he  owned  the  property,  he  was  an  officer,  he 

19  handled  the  loan,  and  there  is  no  reason  in  the  file 

20  as  to  why  he  loaned  such  a  great  amount. 

21  BY  MR.  BARTOLOMUCCI: 

22  Q      That  is  an  amount  greater  than  the  value  of 
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1  the  property,  the  cost  of  the  property? 

2  A      That  is  correct.  He  sold  it  for  203,000 

3  but  the  loan  was  for  $350,000. 

4  Q      And  it  is  highly  improper,  too? 

5  A      It  is  not  normal  without  documentation  of 

6  substantial  construction. 

7  Q      Did  you  uncover  at  all  where  the  rest  of 

8  the  money  went  or  the  purpose  for  which  it  was  used? 

9  A      I  was  not  able  to  determine  that.   The 

10  daily  records  of  the  association,  which  we  would 

1 1  normally  use  to  trace  the  ftinds,  was  unavailable. 

12  Q      You  just  stated  that  Pat  Harris  was  a 

13  Madison  officer  and  insider  of  the  thrift,  and  that 

14  this  was  an  example  of  self-heeling  at  Madison 

15  Guaranty.  Based  upon  your  investigation  of  Madison, 

16  would  you  say  that  this  is  fairly  illustrative  of  how 

17  Madison  was  operated? 

18  A      I  cannot  say  that,  because  I  only  looked  at 

19  this  issue. 

20  Q      I  am  backtracking  here,  but,  once  again, 

21  the  other  seven  referrals  that  were  submitted  in 

22  1993,  you  have  no  substantial  knowledge  about? 
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1  A      No. 

2  Could  I  take  this  time  to  make  a  comment? 

3  Q      Sure. 

4  A      I  would  like  to  define  what  my  idea  of  a 

5  referral  is.   When  we  go  through  an  institution, 

6  whatever  documents  that  may  be,  we  see  something  that 

7  is  irregular,  or  has  a  red  flag,  then  we  will  prepare 

8  a  criminal  referral,  if  warranted.   It  is  not  an 

9  indictment  or  anything  else.  All  it  is  is  our  or  my 

10  opinion  that  wrongdoing  may  have  occurred,  period. 

1 1  Okay. 

12  Q      And  at  least  in  the  case  of  referral  198 

13  that  actually  became  the  basis  for  a  criminal 

14  indictment? 

15  A      It's  included  in  the  indictment. 

16  Q      I  just  have  a  few  more  questions  for  you. 

17  Have  you  ever  spoken  to  anyone  in  the  Justice 

18  Department  about  the  1993  Madison  referrals? 

19  A      I  don't  think  I've  spoke  to  anybody,  except 

20  you  people,  regarding  the  meat  of  the  referrals.   I 

21  have  talked  to  the  other  ~  like  I  told  you  before, 

22  Starr's  office  and  stuff  about  this  ~  the  situation. 
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but  as  far  as  the  meat  of  the  referrals,  no,  I  don't 
believe  so. 

Q      You  have  never  spoken  to  Webster  Hubbell? 

A      No. 

Q      Have  you  been  interviewed  or  deposed  about 
this,  this  matter?  You  mentioned  Ken  Starr? 

A      I  have  been  interviewed;  I've  not  been 
deposed. 

Q      Have  you  been  requested  to  turn  over 
documents  concerning  this  matter? 

A      All  of  us  in  our  office  has  been  requested 
numerous  times. 

Q      And  each  time  you  turned  over  whatever 
responsive  documents  you  had? 

A      I  gave  all  the  documents,  work  papers, 
whatever  I  had,  to  Mike  Caren  back  on  the  very  first 
request,  which  was  shortly  after  all  this  happened, 
and  I've  not  had  any  documents  since. 

MR.  BARTOLOMUCCI:    I  have  nothing  else  at 
this  time  but  I  would  like  to  reserve  the  right  to 
ask  you  some  more  questions  after  Mr.  Ivey's 

questioning  period  if  that's  necessary. 

28 
EXAMINATION 
BY  MR.  IVEY: 

Q      Good  afternoon.   Let's  see,  I  wanted  to  go 
back  to  the  RTC  with  you  for  a  moment.   You  mentioned 
that  Mr.  Ausen  was  your  supervisor? 

A      That's  correct. 

Q      Who  was  Mr.  Ausen' s  supervisor? 

A      Richard  lorio. 

Q      Who  was  Mr.  lorio 's  supervisor? 

A      He  reported,  I  think  initially,  back  when 
this  took  place,  to  Jim  Thompson,  I  think. 
Primarily,  I  know  he  dealt  with  Washington,  which 
would  be  Mr.  Dudine's  office,  D-u-d-i-n-e, 
initially. 

Q      And  who  was  Mr.  Thompson,  did  you  say? 

A      He  was  a  vice  president  for  the  RTC  office 
in  Kansas  City. 

Q      Were  there  more  than  one  vice  president? 

A      Yes,  Dennis  Cavanaugh  was  the  other  one. 

Q      Was  it  divided  between  criminal  and  civil? 

A      No,  it  was  ~  Mr.  Thompson  had  some  of  the 
accounting  functions,  had  an  investigation,  where 
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1  Cavanaugh  had  the  asset  side  and  that  side  of  RTC. 

2  Q      So  you  did  not  report  to  Jean  Lewis? 

3  A      No. 

4  Q      Her  title  was  ~  did  she  have  a  title 

5  senior  investigator? 

6  A      Yes,  she  did. 

7  Q      What  was  your  title  at  that  time? 

8  A      It  was  investigator. 

9  Q      Are  you  the  most  senior  investigator  there 

10  now? 

11  A      No. 

12  Q      Who  are  the  investigators  from  the  ~  from 

13  that  group  in  1993  that  worked  on  Madison  with  you? 

14  A      The  investigators  were  Jean  Lewis,  Mike 

15  Caren,  Ed  Noyes,  and  myself. 

16  Q      Who  is  left  of  that  group? 

17  A      Well,  1  am  left,  so  I  guess  I  did  not 

1 8  understand  your  question,  senior,  you  mean  of  the  ~ 

19  these?  Well,  1  am  the  only  one  remaining.  And  the 

20  title  senior  investigator  means  only  that  you  are  a 

21  grade  14. 

22  Q      What  does  that  mean? 

30 

1  A      That's  the  only  definition  between  a  senior 

2  investigator  and  an  investigator  is  grade. 

3  Q      Is  that  the  civil  service  step  or  is  it  a 

4  different  ~ 

5  A      Yes. 

6  Q      You  are  a  civil  servant? 

7  A      I  am  a  GS,  the  scale  is  slightly  different 

8  than  a  normal  GS. 

9  Q      So  you  have  regular  civil  service 

10  protection? 

1 1  A      We  are  considered  temporary  employees,  so 

12  we  do  not  have  career  status.   We  are  on  a  one-year 

13  contract. 

14  Q      Did  you  ever  deal  directly  with  Mr.  lorio 

15  with  respect  to  Madison? 

16  A      I  don't  recall  ever  dealing  with  Richard  on 

17  a  one-to-one  basis.    It  was  usually  with  a  group. 

18  I  ~  I  have  seen  him  all  the  time  but  I  don't  recall 

19  ever  getting  instructions  directly  from  him  when 

20  Ausen  wasn't  with  us. 

2 1  Q      Now,  when  you  became  ~  when  you  switched 

22  over  to  the  investigations  in  1993,  I  believe  you 
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said  you  had  23  institutions  that  you  were  ~ 

A      In  four  states. 

Q      What  states  were  those? 

A      Ohio,  Michigan,  Indiana,  and  Kentucky. 

Q      And  these  were  ~  were  most  of  these  failed 
institutions  or  all  of  these  failed  institutions? 

A      All  of  them  would  be  failed  institutions. 

Q      Because  that  was  the  nature  of  what  the  RTC 
handles? 

A      Correct. 

Q      How  much  did  Madison  lose  when  it  failed, 
do  you  know? 

A      I  do  not  have  that  information. 

Q      What  was  the  size  of  the  losses  of  the 
other  ~  any  of  the  23  institutions  that  you  ~ 

A      I  do  not  recall  the  dollar  amount  on  any  of 
them. 

Q      Was  it  your  sense  that  Madison's  losses 
were  smaller  than  some  or  many  of  the  institutions 
that  you  ~ 

A      Well,  it  was  definitely  smaller  than 
several  of  the  other  institutions  that  I  worked  on. 
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Q      Was  it  significantly  smaller? 

A      Of  some  of  the  institutions.    I  had  billion 
dollar  institutions. 

Q      Billion? 

A      I  had  First  Federal  Savings  of  Pontiac, 
Michigan,  for  instance,  was  approximately  a  billion. 

Q      Any  others  in  the  billion  category  that  you 
recall? 

A      I  don't  think  I  had  any  others  that  was 
that  size. 

Q      Were  you  working  on  other  institutions  at 
the  time  you  were  pulled  into  the  Madison 
investigation? 

A      Yes. 

Q      Were  the  institutions  you  were 
investigating  institutions  that  had  lost  more  money 
than  Madison  had  lost? 

A      Some  of  them  would  have,  yes. 

Q      What  was  your  understanding  of  why  you  were 
brought  into  the  Madison  investigation? 

A      If  I  recall,  it  was  a  lot  of  work  to  do, 
and  —  and  Jean  couldn't  do  it  all  by  herself,  so 
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1  several  of  us,  the  ones  I've  listed,  were  assigned  to 

2  help  her.   She  had  all  her  targets  identified  based 

3  on  her  research,  and  then  she  just  divvied  up  those 

4  targets. 

5  Q      Would  it  be  fair  to  assume  that  you  could 

6  have  used  assistance  in  targeting  some  of  the 

7  institutions  you  were  working  on,  like  this  one  that 

8  had  lost  a  billion  dollars? 

9  A      Not  —  no,  because  it  had  been  pretty  much 

10  researched  pretty  heavily  by  the  Chicago  office  prior 

1 1  to  when  I  received  it.   There  had  been  a  number  of 

12  referrals  already  written. 

13  Q      How  were  the  priorities  set  for  determining 

14  what  institutions  would  be  investigated? 

15  A      I  ~  I  don't  have  the  answer  to  how 

16  priorities  were  set. 

17  Q      You  were  just  assigned  certain  institutions 

18  to  investigate? 

19  A      That's  correct. 

20  Q      Within  the  institutions  you  were  assigned, 

21  was  there  any  prioritization  of  which  institutions  to 

22  look  at? 


1  A      No. 

2  Q      It  was  just  your  call? 

3  A      That's  correct.  Obviously  the  most  recent 

4  failed  institution  would  be  where  I  would  start 

5  first,  unless  I  had  other  information  say  from  civil 

6  investigators  or  something,  otherwise  I  would  look  at 

7  the  most  recent. 

8  Q      Did  you  have  ~  I  am  referring  to  1993. 

9  Did  you  have  some  institutions  that  had  failed  within 

10  a  year  or  two  of  that  time? 

11  A      I  don't  recall  the  dates  on  the  failures. 

12  Q      Do  you  recall  when  Madison  failed? 

13  A      I  don't  remember. 

14  Q      Were  there  other  criteria  you  used  other 

15  than  recency  of  failure  to  determine  which  ones  to 

16  investigate? 

17  A      I  would  look  at  internal  documents  prepared 

18  at  the  time  of  intervention,  which  is  when  it's 

19  initially  put  into  conservatorship.   We  would  do  a 

20  preliminary  findings  report,  which  was  a  quite  in 

21  depth  but  quick  scan  of  the  institution,  and  the 

22  civil  investigator  would  point  out  possible  leads. 
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Q      From  the  civil  investigator? 

A      The  civil  investigator  was  the  lead 
investigator.   We  did  have  criminal  people  that  would 
go  m  at  the  time  of  intervention  and  they  would  work 
together  in  preparing  the  preliminary  findings 
report.   Then  I  would  review  that  to  determine  if 
there  was  any  possible  targets. 

Q      You  had  been  a  civil  investigator  before 
you  became  -- 

A      No. 

Q      Oh,  I'm  sorry. 

How  was  your  time  budgeted  with  respect  to 
your  work  on  Madison? 

A      I  don't  understand  the  question. 

Q      Well,  I  mean,  did  you  work  on  Madison 
full-time  in  1993,  or  did  you  work  on  it  at  the  same 
time  that  you  worked  on  other  investigations? 

A      When  I  first  started  with  Madison,  which 
was  approximately  May,  I  devoted  approximately  a 
hundred  percent  of  my  time.   We  did  have  certain 
reports  that  was  due,  say  on  a  quarterly  basis,  that 
we  would  have  to  complete,  but  once  those  reports 


were  done,  the  efforts  would  be  into  the  Madison 
investigation.   I  did  not  review  any  other 
institutions. 

Q      So  from  May  1993  until  when  did  you  spend 
approximately  a  hundred  percent  of  your  time  on 
Madison? 

A      When  we  shipped  these  off,  and  I  don't 
recall  if  that  was  October  or  November.   I'd  also 
have  to  do  tax  support  on  previous  referrals  on  other 
institutions;  when  the  FBI  and  other  institutions 
would  call  me  I  would  have  to  do  what  was  needed 
there.   That  did  not  stop.    But  as  far  as  my 
investigation,  it  was  devoted  to  Madison. 

Q      So  from  May  1993  until  the  referrals  were 
sent  out? 

A      That's  correct. 

Q      Do  you  know  if  that  was  true  for  the  other 
investigators  that  were  working  on  this  case? 

A      I  would  have  to  assume  so.   It  is  your 
sense  that  they  were  not  spending  all  of  then-  time 
or  at  least  a  great  deal  of  their  time,  as  I  was.   We 
did  have  other  things  we  had  to  do  based  on  our 
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1  portfolio  and  report  and  such,  but  based  on  the 

2  investigation,  that  was  devoted  to  Madison  during 

3  that  time  period. 

4  Q      So  there  were,  I  think  you  mentioned  four 

5  investigators,  you,  Lewis,  Noyes,  and  Caren,  who  were 

6  working  on  this  pretty  much  full-time? 

7  A      Correct. 

8  Q      Were  there  other  investigators  in  the 

9  office? 

10  A      Not  in  criminal. 

11  Q      So  the  entire  criminal  investigative  ~ 

12  A      Oh,  I'm  sorry.   There  was  ~  was  there 

13  other  people  in  criminal? 

14  Q      Right,  who  were  not  working  on  Madison? 

15  A      Yes,  Richard  Parks  was  not  working  on 

16  Madison,  who  was  in  the  criminal  department. 

17  Q      Any  others? 

18  A      No.    That  was  the  entire  criminal. 

19  Q      So  four  out  of  five? 

20  A      That's  correct. 

21  Q      And  Mr.  Ausen  was  providing  supervision  ~ 

22  A      Correct. 
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1  Q      -  to  that  effort? 

2  How  did  the  investigators  typically  work 

3  together?  Did  you  sort  of  work  in  teams  like  this, 

4  whenever  you  focused  on  a  given  institution? 

5  A      Do  you  mean  aside  from  Madison,  with  the 

6  normal  other  institutions? 

7  Q      Yes,  sir. 

8  A      We  didn't  work  in  teams.   We  each  had 

9  individual  assignments  in  criminal.  Now  we  had  civil 

10  fraud  and  we  had  the  civil  side  which  also  have 

1 1  investigators,  but  we  base  ~  we  did  our  own 

12  investigation.   There  was  not  teams,  not  on  any  that 

13  1  had  done. 

14  Q      So  - 

15  A      As  far  as  criminal. 

16  Q      Your  experience  in  the  criminal 

1 7  investigative  ~  is  it  a  division  or  -- 

18  A      It  is  just  a  department. 

19  Q      Department,  okay. 

20  Was  that  Madison  was  the  only  case  in  which 

21  investigators  were  teamed  together  on  one  criminal 

22  investigation? 
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1  A      That's  not  real  clear  there  either.   We 

2  were  not  teamed  together  as  far  as  the  investigation 

3  of  each  of  these  targets.   We  did  them  on  an 

4  individual  basis.   There  was  a  number  of 

5  investigators  on  the  Madison  team,  yes.   But  we  did 

6  our  own  investigation. 

7  Q      Yes,  sir,  I  follow  you  there. 

8  A      Okay. 

9  Q      But  were  there  other  investigations  where 

10  investigators  worked  together  on  one  institution? 

1 1  A      There  was  not,  that  I  am  aware  of. 

12  Q      Okay. 

13  A      None  that  I  did. 

14  Q      Do  you  know  why  this  team  was  brought 

15  together? 

16  A      Like  I  said  earlier,  she  had  a  lot  of 

17  targets  that  appeared  and  she  could  not  get  the  work 

18  done.   It  was  my  understanding  that's  why  we  were 

19  brought  in  to  do  it  because  she  had  already  done  the 

20  research  and  had  the  targets  selected. 

2 1  Q      Did  anyone  ever  communicate  that  to  you? 

22  Did  Ms.  Lewis  say  that  to  you  or  Mr.  Ausen? 
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1  A      I  don't  recall  anybody  ~  I  don't  recall 

2  the  conversation,  but  it's  —  I  ~ 

3  Q      It  is  your  sense? 

4  A      It  is  my  ~  yes,  that's  correct. 

5  Q      You  think  the  notoriety  of  the  people  named 

6  in  the  referrals  might  have  had  something  to  do  with 

7  the  amount  of  time  that  was  spent  on  Madison? 

8  A      Are  you  saying  is  it  political? 

9  Q      No. 

10  A      Are  you  just  saying  -  say  for  my  instance, 

1 1  you  mean  the  governor  of  Arkansas? 

12  Q      Yes,  sir. 

13  A      Redo  the  question. 

14  MR.  BARTOLOMUCCI:    If  I  may.   Do  you 

15  understand  what  he  means  by  notoriety? 

16  THE  WITNESS:    I  understand  that  but  I 

17  didn't  catch  the  rest  of  your  ~ 

18  BY  MR.  IVEY: 

19  Q      I  am  just  asking  if  you  think  ~  and  I  am 

20  asking  for  your  opinion,  if  you  think  the  reason  so 

21  many  people  and  so  much  effort  was  put  on  the  Madison 

22  investigation  has  anything  to  do  with  the  notoriety 
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1  of  the  people  involved? 

2  A      I  can't  answer  that.   I  was  never  told 

3  that,  and  in  my  opinion  ~  I  have  no  opinion  on 

4  that. 

5  Q      Do  you  know  if  your  beginning  work  on  the 

6  Madison  investigation  coincided  with  any  type  of  news 

7  reports  or  media  scrutiny? 

8  A      It  is  my  understanding  that  Jean  or  our 

9  office  ran  across  an  article  in  the  Washington  Post 

10  or  whatever  that  got  our  curiosity  up,  so  to  speak, 

1 1  and  she  started  researching  it.   I  don't  have  any 

12  proof  of  that  but  I  seem  to  recall  that  happening  or 

13  being  said. 

14  And  that  would  be  very  normal,  any  good 

15  investigator  would  use  all  resources  possible. 

16  Q      Now,  when  you  first  began  working  on  this 

17  team  in  May  of  1993,  did  there  come  a  time  when 

18  you  ~  I  don't  want  to  say  were  given  an  assignment 

19  by  Ms.  Lewis,  but  you  picked  up  part  of  the 

20  investigation  that  she  asked  you  to  handle? 

21  A      That  was  initial  —  that's  what  took  place, 

22  if  I  am  understanding  you  right,  in  May  I  was  given 


1  the  assignment. 

2  Q      What  was  the  assignment? 

3  A      The  first  assignment  I  received  was  on  a 

4  property  that  Hillary  had  owned  in  Whitewater. 

5  Q      That  would  be  lot  13? 

6  A      I  don't  recall  the  address. 

7  Q      Would  that  have  involved  construction  on  a 

8  model  home  on  the  lot? 

9  A      It  was  a  model  home.   I  don't  recall  now  if 

10  it  was  constructed  or  if  it  was  a  modular  or  a 

1 1  mobile,  but  it  had  to  do  with  a  model  home,  yes. 

12  Q      And  did  you  take  care  of  that  assignment? 

13  A      I  reviewed  it,  and  I  came  to  the  conclusion 

14  that  there  was  ~  it  did  not  warrant  criminal 

15  referral. 

16  Q      And  did  you  thoroughly,  you  know, 

1 7  investigate  and  look  at  sources? 

18  A      Absolutely. 

19  Q      Did  you  tell  Ms.  Lewis  — 

20  A      I  told  Ms.  Lewis. 

21  Q      ~  your  conclusion? 

22  A      Ms.  Lewis  and  Mr.  Ausen  my  findings,  yes. 
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1  Q      What  happened  after  you  told  them  about 

2  your  findings? 

3  A      Jean  had  come  up  with  some  ~  she  had 

4  copies  of  checks  or  something  that  she  wanted  me  to 

5  go  back  and  look  at  and  see  if  they  tied  to  this 

6  particular  property.   And  I  reviewed  it  again,  and  I 

7  still  came  to  the  conclusion  there  was  no  criminal 

8  wrongdoing,  that  it  did  not  warrant  a  referral. 

9  Q      Did  you  go  back  and  tell  her  that  again? 

10  A      Yes. 

1 1  Q      Was  it  your  decision  ~  was  this  supposed 

12  to  be  a  referral  in  and  of  itself? 

13  A      None  of  these  were  supposed  to  be 

14  referrals.  These  were  all  targets  of  possible 

15  referrals.  And  this  was  one  target  that  I  looked  at, 

16  yes. 

17  Q      And  what  was  the  reaction  when  you  told  her 

18  that  this  didn't  merit  a  referral? 

19  A      I  don't  recall  her  reaction.   I  think  she 

20  had  found  those  other  checks  and  she  felt  that  it 

21  warranted  reviewing,  which  I  did. 

22 Q      Did  she  ask  you  to  read  the  documents  a 
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1  second  time? 

2  A      Yes,  she  did. 

3  Q      Was  this  the  first  time  you  came  back  or 

4  the  second  time? 

5  A      This  was  ~  well,  there  was  only  one  time. 

6  I  reviewed  them  and  I  went  to  her  and  I  said  ~  and 

7  Lee,  that  they  did  not  warrant  in  my  opinion  a 

8  criminal  referral. 

9  At  this  point  she  had  this  ~  these 

10  additional  documents  that  she  thought  might  have  to 

1 1  do  with  a  referral,  and  wanted  me  to  review  it  again 

12  with  these  new  documents,  which  I  did. 

13  Q      Okay.   Did  you  receive  any  other  targets 

14  fi-om  Ms.  Lewis? 

15  A      Yes.   The  two  that  resulted  in  referrals. 

16  Q      And  how  long  did  it  take  you  to  review 

17  those  two  leads  that  she  gave  you? 

18  A      The  two  that  resulted  in  referrals? 

19  Q      Yes,  sir. 

20  A      I  don't  recall  how  much  time  was  devoted  to 

21  it.   Between  June  and  when  they  were  issued. 

22  Q      At  what  point  in  this  time  frame,  I  guess 
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1  between  May  of  1993  and  the  sending  of  the  referrals, 

2  did  you,  A,  look  at  lot  13,  and  B,  look  at  the  -- 

3  A      If  lot  13  is  the  one  that  dealt  with 

4  Hillary  Clinton,  that's  the  first  one  I  looked  at. 

5  Q      So  that  would  have  been  in  May  of  1993? 

6  A      Approximately  May,  June. 

7  Q      And  what  about  the  land  flips  that  resulted 

8  in  referrals? 

9  A      I  don't  remember  what  order  I  looked  at  ~ 

10  once  I  went  back  and  reviewed  additional  documents  on 

1 1  the  one  that  Hillary  was  involved  with,  then  I 

12  received  another  target.   I  don't  remember  which 

13  order  they  were  in,  and  I  would  have  immediately 

14  started  that  investigation.   And  then  I  would  have 

15  followed  it  to  its  conclusion,  which  in  this  case  was 

16  a  referral,  and  then  I  would  have  got  another  target, 

17  which  was  the  last  one,  and  I  would  have  done  the 

1 8  same  with  it. 

19  Q      So  it  would  have  been  early  summer, 

20  perhaps,  that  you  would  have  finished  both  of  them? 

21  A      I  would  have  finished  one  and  then  began 

22  the  second  one. 


1  Q      But  you  are  not  sure  exactly  ~ 

2  A      No,  I  do  not  recall  the  date.   It  would 

3  have  just  been  from  approximately  first  part  of  June, 

4  to  whenever  we  sent  them. 

5  Q      When  did  you  go  to  Arkansas  the  first 

6  time  ~  you  went  twice? 

7  A      I  went  twice. 

8  I  don't  —  I  don't  have  the  exact  dates. 

9  It  was  very  early  in  the  investigation,  so  the  latter 

10  part  of  May,  first  of  June. 

1 1  Q      And  what  about  the  second  time? 

12  A      I  went  approximately  July  by  myself. 

13  Q      The  first  time  you  went  with  Ms.  Lewis? 

14  A      I  met  Jean  Lewis  there. 

1 5  Q      Now,  during  this  period  while  you  were 

16  working  on  this  investigation,  did  Ms.  Lewis  report 

17  to  Mr.  Ausen? 

1 8  A      Mr.  Ausen  was  our  department  head  so  I  am 

19  assuming  she  reported  to  Mr.  Ausen. 

20  Q      Do  you  know  if  she  worked  directly  with 

21  Mr.  lorio  as  well? 

22  A      She  worked  with  Mr.  lorio.   I  have  no  idea 
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1  what  was  said,  but  of  course,  it  is  a  small  office. 

2  She  would  have  contact  with  all  of  them. 

3  Q      What  sort  of  role  did  Mr.  Ausen  play  during 

4  this  investigation? 

5  A      The  role  of  a  department  head.   If  I  had 

6  questions  I  would  go  ask  him,  he  would  review  my 

7  referrals  and  make  his  comments. 

8  Q      Did  he  set  overall  goals  for  this 

9  investigation? 

10  A      I  don't  recall  any  goals  being  set 

1 1  whatsoever. 

12  Q      As  far  as  the  timing,  when  you  wanted  to 

13  try  to  complete  the  investigation? 

14  A      There  may  have  been  the  timing,  but  I  don't 

15  recall  what  that  was.   It  seems  to  me  there  was  some 

16  deadlines,  target  dates  which  we  were  shooting  for,  I 

17  don't  recall  what  they  were.   But  that  goes  with  any 

18  investigation. 

19  Q      Did  he  make  decisions  as  to  what  steps 

20  would  be  taken  during  the  investigation? 

21  A      I  don't  understand  what  you  mean  by  what 

22  steps  would  be  taken. 


1  Q      Well,  for  example,  the  targets,  what 

2  specific  targets  were  being  reviewed? 

3  A      I  don't  know  who  made  that  decision, 

4  whether  he  did  or  not.   I  am  sure  he  would  have  made 

5  the  decision  based  on  information  Jean  had  supplied 

6  him.   But  I  was  not  there  during  any  of  that 

7  decisionmaking  process. 

8  Q      Did  you  see  Ms.  Lewis's  testimony  in  the 

9  House  of  Representatives? 

10  A      Recently,  yes. 

1 1  Q      Did  you  have  a  chance  to  watch  all  of  it? 

12  A      I  watched  all  of  her  testimony,  the  two 

13  days  she  was  there. 

14  Q      Let  me  ask  you  a  question  about 

15  confidentiality.  Are  referrals  treated  as 

16  confidential  material  by  criminal  investigators? 

17  A      It  is  my  understanding  they  are. 

18  Q      Are  there  policies  within  RTC  Kansas  City 

19  that  govern  it? 

20  A      I  don't  know  what  the  policies  would  be. 

2 1  When  I  do  a  referral,  it  goes  through  my  department 

22  head,  to  Richard  lorio,  and  now  PLS  has  an 
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1  opportunity  to  review  them. 

2  And  if  everybody  signs  off  on  them,  then  it 

3  is  my  understanding  they  go  to  the  FBI  office  and  the 

4  U.S.  Attorney's  Office,  in  whatever  area  it  is. 

5  Q      Did  you  have  any  training  before  you  joined 

6  the  criminal  investigations? 

7  A      We  had  ~  we  did  have  ~  there  is  a 

8  training  at  investigations,  it  is  like  a  two-day 

9  deal. 

10  Q      Did  they  discuss  confidentiality  at  all  at 

1 1  the  training? 

12  A      I  don't  recall  if  they  did  or  not. 

13  Q      Let  me  ask  you  from  a  common  sense 

14  standpoint,  do  you  think  it  makes  sense  to  keep 

15  materials  in  a  criminal  referral  confidential? 

16  A      I  would  have  to  say  yes. 

17  Q      Why  is  that? 

18  A      Well,  first  of  all,  like  I  said,  it  is  only 

19  our  opinion,  or  the  author's  opinion  that  it  warrants 

20  being  reviewed  by  a  much  more  professional,  in  depth 

21  leg  such  as  the  FBI.    It  is  only  our  opinion, 

22  therefore  that  could  be  construed  in  the  wrong  hands 
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1  as  allegations  and  they're  really  not.    It  is  our 

2  suspicions  that  it  needs  to  be  further  investigated. 

3  Therefore,  common  sense  would  lead  me  to  believe  that 

4  they  should  be  confidential.  Because  they  may  not 

5  amount  to  anything.   It  is  up  to  the  FBI. 

6  Q      Might  also  undermine  an  ongoing 

7  investigation,  if  potential  targets  know  they  are 

8  under  investigation? 

9  A      There  could  be  all  kinds  of  effects  if 

10  targets  do;  that's  correct. 

11  Q      So  that  would  be  another  reason  to  keep 

12  information  confidential? 

13  A      That  would  be  another  reason,  yes. 

14  Q      Did  you  try  and  keep  information  within 

1 5  criminal  referrals  that  you  handled  or  prepared 

16  confidential? 

17  A      Everything  I've  done  is  confidential.  I 

1 8  have  never  spoke  to  the  press  or  anybody  other  than 

19  people  I  have  already  said. 

20  Q      Are  you  familiar  with  any  of  the  policy 

2 1  statements  issued  by  the  RTC  with  respect  to  crime 

22  referrals  that  discuss  confidentiality? 
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1  A      I  am  not  familiar  with  them,  no,  other  than 

2  what  I've  just  heard.   I  don't  —  recall  seeing 

3  them. 

4  Q      Let  me  ask  you  this.   Did  you  have  to  sign 

5  any  type  of  agreement  or  confidentiality  agreement 

6  or  ~ 

7  A      I  don't  recall  signing  that,  but  ~  I  don't 

8  remember  doing  that,  but  I  might  have.   I  don't  ~ 

9  when  we  are  hired  we  have  all  kinds  of  documents,  and 

10  1  couldn't  tell  you  what  half  of  them  were  that  I 

1 1  signed. 

12  Q      Do  you  know  if  there  have  ever  been  any 

1 3  repercussions  for  disclosing  confidential  information 

14  within  the  RTC,  other  than  the  Lewis  matter?  We  will 

1 5  leave  this  off,  but  are  you  aware  of  any 

16  circumstances  where  those  issues  have  come  up? 

17  A      No,  I  don't  recall  any. 

18  Q      During  the  course  of  this  investigation, 

19  and  in  the  period  afterwards,  after  the  referrals 

20  were  sent  to  Little  Rock,  the  U.S.  Attorney's  office 

21  or  the  FBI  in  Little  Rock,  did  you  see  any  stories  in 

22  the  newspapers  or  in  the  media  that  seemed  to  you 
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1  that  they  were  based  on  confidential  information? 

2  A      I  remember  reading  stuff  but  I  have  no  idea 

3  of  the  time  frame  at  this  point.   That  made  me 

4  wonder.   But,  I  ~  I  don't  remember  when  it  was.   And 

5  I  don't  remember  what  the  stories  were  now.   But  at 

6  the  time,  it  seemed  relevant. 

7  Q      Do  you  recall  why  they  made  you  wonder? 

8  A      I  don't  recall  specifically  because  I 

9  cannot  remember  the  articles.  I  would  have  assumed 

10  it  had  do  with  stuff  that  I  would  have  considered 

1 1  possibly  confidential.   Statements  made  and  whatever. 

12  Q      Connected  with  the  nine  referrals? 

13  A      Yes. 

14  Q      From  Kansas  City. 

15  Was  there  any  conversation  within  the 

16  office  about  that? 

17  A      Do  you  mean  organized  conversation  or 

1 8  break,  smoke  room  conversation  or  what? 

19  Q      I  mean  any. 

20  A      I  remember  people  talking  about  it,  yes. 

2 1  Q      What  was  the  nature  of  the  conversation? 

22  A      Accusations,  that  people  leaked  information 
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1  to  the  press  and  stuff. 

2  Q      From  within  that  office? 

3  A      Yes.   That  was  the  accusations. 

4  Q      So  this  - 

5  A      The  scuttle. 

6  Q      This  wasn't  just  a  thought  that  crossed 

7  your  mind  alone? 

8  A      No,  that's  correct. 

9  Q      Was  there  any  conversation  about  who  might 

10  have  leaked  the  information? 

1 1  A      Well,  there  was  rumors,  yes.   But  they  were 

12  strictly  rumors. 

13  Q      Well,  what  were  the  rumors? 

14  A      The  rumors  were  that  Jean  leaked  the 

15  information. 

16  Q      I  take  it  from  the  way  you've  testified 

17  leading  up  to  this  that  you  are  aware  of  no  evidence 

18  of  that? 

19  A      I  am  not  aware  of  any  evidence  that  that 

20  happened.  I  could  not  prove  that. 

2 1  Q      Was  this  information  information  that  was 

22  known  to  Jean  Lewis? 


1  A      Yes,  and  myself,  and  anybody  else  that 

2  would  have  wanted  to  look  through  the  files.   Could 

3  have  been  anybody  in  our  office. 

4  Q      Were  the  people  that  thought  or  discussed 

5  these  rumors  also  criminal  investigators? 

6  A      I  don't  know  that  they  were  criminal.   It 

7  seems  to  me  that  Parks  might  have  said  something,  1 

8  don't  recall.  He  is  the  only  other  criminal.  For 

9  the  most  part  I  think  it  was  just  other  office 

10  personnel.  Not  anybody  in  particular. 

11  Q      Were  you  following  the  news  closely  at  this 

12  time  or  were  these  just  — 

13  A      At  that  time  I  did. 

14  Q      Do  you  recall  if  these  were  national 

15  stories  or  local  stories? 

16  A      I  ~  gosh.   There's  been  so  many  articles, 

17  I  cannot  remember. 

18  Q      Were  there  any  formal  conversations  about 

19  leaks  within  the  office? 

20  A      It  seems  to  me  that  lorio  had  a  meeting  of 

21  the  entire  staff  once.   We  had  meetings  in  what  we 

22  called  the  hallway  for  the  whole  staff,  and  I  ~  I 
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1  don't  remember  exactly  what  he  said,  but  the  main 

2  gist  of  it  was  that  Jean  did  not  leak  the 

3  information,  and  not  to  talk  to  the  press,  and  the 

4  normal  stuff. 

5  Q      Did  he  say  how  he  knew  that  Jean  did  not 

6  leak  the  information? 

7  A      I  don't  know  if  he  said  how. 

8  Q      He  just  said  she  didn't? 

9  A      Yes. 

10  Q      Do  you  know  if  there  was  any  investigation 

1 1  that  preceded  that  comment  by  Mr.  lorio  about  the 

12  leaks? 

13  A      I  don't  recall  any.   But  I  would  not  have 

14  any  reason  to  know  what  investigations  took  place. 

15  Q      Well,  you  had  access  to  that  information  ~ 

16  A      Well  -- 

17  Q      --  that  was  leaked? 

18  A      1  don't  remember  what  information  was 

19  leaked.  What  I  said  was  I  am  not  aware,  and  I 

20  probably  would  not  be  aware,  of  any  investigation 

21  that  Richard  lorio  conducted  unless  1  had  done  it, 

22  which  I  was  not  ~  I  did  not  do. 


1  Q      1  guess  I  was  just  leading  up  to  the  sort 

2  of  reasonable  conclusion  that  if  he  had  conducted  an 

3  investigation,  you'd  be  someone  he  would  have  talked 

4  to,  since  you  had  access  to  the  information? 

5  A      The  whole  office  had  access  to  that 

6  information. 

7  Q      So  in  order  to  do  a  thorough  investigation 

8  he  probably  would  have  talked  to  everybody  that  had 

9  access  to  it? 

10  A      I  don't  know.   You  can  assume  that  but  I 

1 1  don't  know  if  that's  true  or  not. 

12  Q      Well,  if  you  were  doing  the  investigation, 

13  would  you  talk  to  everyone  that  had  access  to  the 

14  information? 

15  A      Probably. 

16  Q      About  what  point,  if  you  recall,  did 

17  Ms.  Lewis  go  meet  with  Congressman  Leach? 

18  A      I  have  no  idea. 

19  Q      Are  you  aware  that  she  went  to  talk  to 

20  Congressman  Leach? 

21  A      I  am  aware  that  she  contacted  Mr.  Leach, 

22  but  I  have  no  idea  when  that  happened. 
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1  Q      Do  you  recall  if  this  was  before  or  after 

2  the  referrals  had  been  submitted  for  review  to  the 

3  U.S.  Attorney's  Office? 

4  A      Well,  I  recall  that  it  is  after. 

5  Q      After?  Do  you  recall  if  it  was 

6  substantially  after? 

7  A      I  don't  recall  the  dates.   I  don't  want  to 

8  have  to  guess. 

9  Q      Now,  you  saw  her  testimony,  I  am  sure  you 

10  didn't  commit  it  to  memory,  but  I  will  represent  to 

1 1  you  that  in  her  testimony,  she  said  "I  met  with 

12  Chairman  Leach"  ~  and  you  can  put  this  in  quotes  ~ 

13  "on  February  18,  1994.   On  March  2nd,  I  received  a 

14  message  fi-om  associate  counsel,  independent  counsel 

15  office,  Robert  Fiske,"  so  she  says,  February  18, 

16  1994,  just  to  help  orient  you. 

17  You  were  still  in  the  office  at  that  point? 

18  A      Yes.   I  was  still  in  the  office. 

19  Q      And  she  was  ~  was  she  still  in  the  office 

20  as  well? 

21  A      Yes,  she  just  recently  left.   The  29th. 

22 Q      Were  you  —  did  you  know  in  advance  of 
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1  that,  of  her  meeting  with  Congressman  Leach,  that  she 

2  was  going  to  meet  with  him? 

3  A      No. 

4  Q      Did  she  talk  to  you  after  the  meeting  about 

5  why  she  had  met  with  Congressman  Leach? 

6  A      I  don't  recall  her  ever  telling  me  any 

7  reason. 

8  Q      Were  you  curious  as  to  why  she  met  with 

9  Congressman  Leach? 

10  A      No. 

1 1  Q      Did  it  strike  you  as  unusual  that  she  met 

12  with  Congressman  Leach? 

13  A      Well,  I  don't  know.    That's  hard  to 

14  explain.   If  ~  I  don't  know  if  it  would  be  unusual 

15  or  not,  you  know.    If  you  believe  so  firmly  in 

16  something,  and  if  in  your  opinion  it's  been  pushed 

17  aside,  then  it  would  be  ~  I  would  think  that  would 

1 8  be  something  to  consider. 

19  Q      Now,  you  are  a  careful  investigator, 

20  obviously;  is  that  a  fair  statement? 

21  A      I  try  to  be. 

22  Q      And  you  take  your  job  seriously? 
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1  A      Yes. 

2  Q      And  you've  submitted  referrals  in  your 

3  career? 

4  A      These  were  my  first  two. 

5  Q      And  you  submitted  one  other? 

6  A      One  other,  and  then  I  was  transferred  to 

7  civil  fraud. 

8  Q      Do  you  know  if  all  your  referrals  were 

9  accepted  by  the  prosecutive  agencies? 

10  A      They  were  ~  I  am  not  aware  of  any  that's 

1 1  been  declined.   I've  never  heard  that  they  were. 

12  Q      When  did  you  submit  the  third  referral  that 

13  you  submitted? 

14  A      It  was  ~  I  don't  have  the  date.   It  was 

15  after  the  Whitewater.  I  don't  know  when  it  was. 

16  Q      It's  been  over  a  year? 

17  A      Yes.   And  I  have  not  heard  anything  on 

18  that. 

19  Q      Did  you  believe  that  the  information  you 

20  submitted  was  accurate? 

21  A      Yes. 

22 Q      And  did  you  believe  that  it  accurately 
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1  demonsfrated  potential  wrongdoing? 

2  A      Yes. 

3  Q      Did  you  make  any  calls  to  the  agency  or 

4  prosecutive  body  you  submitted  the  referral  to? 

5  A      No.    I  did  receive  a  call  from  the  FBI 

6  agent  sometime  afterwards  telling  me  that  he  had  been 

7  assigned  it  and  was  reviewing  it  and  that's  the  last 

8  contact  I  have  had  on  it. 

9  Q      And  I  take  it  you  didn't  attempt  to  meet 

10  with  any  members  of  Congress  about  this  ~ 

11  A      No,  I  didn't. 

12  Q      Do  you  know  of  any  other  investigators  that 

13  have  met  with  members  of  Congress? 

14  A      I  am  not  aware  of  any. 

15  Q      At  the  time  that  she  met  with  Congressman 

16  Leach,  were  there  any  conversations  with  ~  other 

17  times  when  investigators  had  met  with  members  of 

18  Congress? 

19  A      I'm  not  aware  of  any. 

20  Q      So,  to  the  best  of  your  knowledge,  this  is 

21  an  unprecedented  event? 

22  A      To  the  best  of  my  knowledge,  it  is,  in 
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1  investigations. 

2  Q      Now,  at  the  time  that  she  met  with 

3  Congressman  Leach,  that  would  have  been  after  a 

4  special  prosecutor  had  been  named  to  ~ 

5  A      1  don't  recall  when  the  first  special 

6  counsel  was  initiated.   I  don't  remember.   1  remember 

7  meeting  him,  just  shook  hands  with  him,  but  1  don't 

8  remember  when  that  was. 

9  Q      Well,  let  me  ask  it  to  you  this  way.   Let's 

10  assume  that  it  was,  let's  assume  a  special  prosecutor 

1 1  had  been  named  by  this  point,  that  point  being 

12  February  1994,  I  believe  was  the  date  that  he  gave, 

13  yes,  February  18,  1994.   Can  you  think  of  a  reason 

14  why  she  would  go  meet  with  a  Congressman  when  an 

15  independent  counsel  had  been  named  to  investigate 

16  this? 

17  A      Can  I  think  of  a  reason  or  did  she  tell  me 

1 8  a  reason? 

19  Q      No,  you  already  told  me  she  hasn't  ~  she 

20  didn't  tell  you  any  reasons.   What  reasons  can  you 

21  think  of? 

22  A      Well,  I  mean,  looking  at  it,  maybe  she 


1  didn't  think  the  job  was  being  done;  possibly  the 

2  special  counsel  had  special  interests,  I  don't  know, 

3  possibly  could  be,  maybe  she  didn't  feel  comfortable 

4  with  the  job  that  was  being  done.   That's  just 

5  looking  at  it  from,  you  know,  if  I  --  I  am  just 

6  trying  to  think  of  some  reasons,  and  there  could  be 

7  any  number  of  reasons. 

8  Q      Did  any  of  those  strike  you  as  good 

9  reasons? 

10  A      The  ones  I  just  listed? 

1 1  Q      Yes.   Do  you  think  they  are  grounded  in 

12  fact? 

13  A      Well,  do  I  think  they  are  fact  in  this 

14  case? 

15  Q      Yes,  sir. 

16  A      1  can't  comment  on  that.   I  don't  know  what 

17  her  reasons  were,  so  I  don't  know.   You  just  asked  me 

18  to  say,  can  I  think  of  any  reasons.   That's  some 

19  possible  reasons  I  can  think  of 

20  Q      I  guess  I  wasn't  clear  in  my  question. 

2 1  Those  are  reasons  you  just  spun  off  the  top  of  your 

22  head? 
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1  A      I  can't  tell  you  what  her  reasons  were.   I 

2  never  asked  and  she  never  told  me,  that  I  can  recall. 

3  Q      Do  you  know  if  she  talked  with  anybody  else 

4  within  the  office  about  meeting  with  Congressman 

5  Leach? 

6  A      I  don't  know  who  she  spoke  to  about  it. 

7  Q      Did  you  talk  to  anyone  else  in  the 

8  investigative  division  about  her  meeting  with 

9  Congressman  Leach? 

10  A      Did  I  speak  to  anybody  else?  No. 

1 1  Q      Did  you  hear  anybody  talking  about? 

12  A      Scuttlebutt,  sure. 

13  Q      Did  the  people  have  any  reactions  to  her 

14  talking? 

15  A      A  lot  of  people  didn't  like  it;  a  lot  of 

16  people  did  like  it. 

17  Q      The  people  that  did  like  it,  what  were  the 

18  reasons  that  they  gave? 

19  A      She's  doing  that  ~  that  takes  a  lot  of 

20  guts  to  do  something  like  that,  and  they  feel  if  Jean 

21  did  not  feel  the  job  was  being  done  right,  it  would 

22  possibly  be  covered  up,  then  they  admired  her  guts 


1  for  pursuing  it. 

2  Q      What  about  the  people  who  didn't  like  what 

3  she  did,  what  did  they  think? 

4  A      Just  the  opposite.   They  didn't  like  the 

5  exposure  to  the  Kansas  City  office,  thought  it 

6  affected  them  in  some  way,  or  they  just  didn't  like 

7  her,  period.   They  didn't  like  her  before. 

8  Q      Well,  1  will  come  back  to  that,  but  were 

9  there  any  concerns  about  confidentiality  discussed  at 

10  all? 

11  A      I  don't  recall  any  concerns.  We  would  have 

12  no  concerns  about  that.   That  would  not  affect  us, 

13  unless  1  don't  understand  your  question. 

14  Q      Well,  there  were  referrals  prepared  by  your 

15  office,  and  1  guess  two  of  them  had  been  written  by 

16  you,  which  essentially  became  public  information  at 

17  that  point? 

18  A      I  don't  know  if  they  became  public 

19  information  at  that  point  or  not.   You  guys,  today  is 

20  the  first  time  I've  ever  seen  any  user  that  had  the 

21  referrals. 

22  Q      Have  you  ever  seen  descriptions  of  what's 
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1  in  the  referrals  before  today? 

2  A      No.   Most  of  the  descriptions  I  hear  are 

3  inaccurate,  so,  no,  1  have  not. 

4  Q      Have  you  ever  seen  reports  in  the  papers 

5  that  the  Clintons  were  witnesses  in  one  of  the 

6  referrals? 

7  A      Not  ~  not  in  the  stuff  that  I  have  read 

8  but  I  quit  reading,  watching  anything  that  has 

9  anything  to  do  with  it  other  than  the  hearings  is  the 

10  only  thing  I  have  really  paid  any  attention  to.   I  do 

1 1  not  pay  attention  to  the  newspaper  articles. 

12  MR.  IVEY:   Let's  take  a  break. 

13  (Recess.) 

14  MR.  IVEY:   Where  was  1? 

15  (The  reporter  read  the  record  as  requested.) 

16  BY  MR.  IVEY: 

17  Q      Do  you  recall  seeing  any  direct  quotes  in 

18  newspaper  articles  that  you'd  seen  at  about  the  time 

19  the  leaks  came  to  your  attention? 

20  A      No,  I  don't  recall  seeing  any  direct 

21  quotes.   1  don't  recall  that. 

22 Q      No  articles  with  quotations  mark  from 


1  unidentified  sources? 

2  A      Well,  they  may  have  said  unidentified,  most 

3  articles  do. 

4  Q      I  don't  mean  a  quote  that  says  Bill  Smith 

5  said  X,  but  I  mean  a  quote  that  ~ 

6  A      I  don't  recall  for  sure  at  this  point. 

7  Q      When  you  were  interviewed  by  the  Office  of 

8  Personnel  Management,  did  they  ask  you  about 

9  releasing  of  documents? 

10  A      I  don't  recall  if  they  did  or  not. 

11  Q      Do  you  recall  the  interview,  any 

12  substantive  interviews? 

13  A      The  thing  I  remember  most  is  asking  me 

14  about  falsifying  time  sheets,  falsifying  travel 

15  vouchers,  that's  what  I  remember  the  most.    I'm  sure 

16  they  would  have  asked  me  the  same  question,  did  I 

17  know  of  any  documents  being  released.  And  1  would 

1 8  have  had  to  say  rto. 

19  Q      Did  they  ask  you  about  documents  being 

20  released  to  Mr.  Leach? 

21  A      It  seems  that  they  did  ask  me  that.   I 

22  don't  remember  exactly  how  they  worded  it  but  it 
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1  seems  to  me  they  did.   And  I  would  have  said  I  am  not 

2  aware  of  any. 

3  Q      When  documents  are  given  from  the  -  by  the 

4  RTC  to  some  other  agency  or  individual,  I  mean  there 

5  are  normally  procedures  for  doing  it,  Freedom  of 

6  Information,  something  like  that? 

7  A      I  am  not  involved  in  Freedom  of  Information 

8  requests  so  I  don't  know  what  the  rules  or  policies 

9  are. 

10  Q      But  you  know  you  don't  just  walk  out  of  the 

1 1  office  and  hand  people  documents  from  files? 

12  A      Right,  that's  correct. 

13  Q      They  would  typically  --  would  it  be  handled 

14  by  someone  above  an  investigator  level? 

15  A      Yes,  it  would  be  handled  by  a  completely 

16  different  department. 

17  We  had  a  department  that  handled  FOIA 

18  requests. 

19  Q      What  about  requests  other  than  FOIA 

20  requests,  say  like  a  grand  jury,  say  you  have  a 

21  prosecutor  conducting  a  grand  jury  investigation? 
22 A      We  comply  with  grand  jury  subpoenas. 


1  Q      And  there  was  a  change  in  the  process  for 

2  doing  that,  I  believe,  wasn't  there? 

3  A      Well,  I  don't  recall  a  change  in  the  grand 

4  jury  subpoenas,  but  then  I  really  wasn't  involved  in 

5  that.   I  don't  recall  the  procedure  being  changed. 

6  We  had  lots  of  changes  but  I  don't  specifically 

7  recall  that. 

8  Q      If  you  send  a  referral  to  a  prosecutor, 

9  U.S.  Attorney's  office  somewhere,  and  you  learned, 

10  perhaps  by  phone  call,  from  that  U.S.  Attorney's 

1 1  Office  or  the  FBI  agents  that  are  working  with  them, 

12  that  they  are  seeking  documents,  how  would  that 

13  request  normally  be  handled? 

14  A      It  would  come  into  our  office  and  I  don't 

15  know  who  received  it.   All  I  know  is  when  it  came 

16  through  Lee  Ausen,  if  it  was  something  I  had  to 

17  comply  with,  he  would  pass  on  that  information  to  me 

18  and  I  would  gather  whatever  documents  I  was  told  to 

19  gather. 

20  Q      And  then  what  would  you  do  with  the 

2 1  documents? 

22  A      I  would  give  them  back  to  Lee  and  his 
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1  people  would  ship  them  to  wherever,  I  don't  know 

2  where  they  went.   I  don't  know  if  they  went  to  our 

3  legal  department  or  where  they  went.   I  know  legal 

4  did  review  them,  of  course. 

5  Q      Was  there  ever  a  circumstance  where  you 

6  gave  them  directly  to  — 

7  A      Not  me  personally,  not  without  Lee  telling 

8  me  to. 

9  Q      And  is  that  a  sort  of  standard  operating 

10  procedure  for  you? 

11  A      I  would  assume  so.   And  a  grand  jury 

12  subpoena,  obviously  we  are  on  the  same  team.   They 

13  are  acting  on  our  referral,  so  it  just  makes  sense  we 

14  will  give  them  whatever  information  they  need  to 

15  conduct  their  investigation. 

16  Q      What  about  dealing  with  reporters? 

17  A      I  never  ~  I  always  refused,  whenever  they 

18  called  me,  to  talk  to  them,  period. 

19  Q      Do  you  know  if  there  is  any  type  of  policy 

20  about  that? 

21  A      The  policy  is  to  refuse  to  talk  to  them  and 

22  give  them  —  Jean  Jankowski  handled  the  press  at  that 


1  time. 

2  Q      Was  she  a  press  secretary  for  your  office? 

3  A      She  handled  requests  from  the  press  and 

4  media  for  our  office,  yes. 

5  Q      Was  she  in  Kansas  City  or  Washington? 

6  A      Yes,  she  was. 

7  Q      She  was  in  Kansas  City. 

8  Were  you  guys  located  in  the  same  suite  of 

9  offices? 

10  A      At  that  time,  she  was  in  the  same  building 

1 1  that  we  were  in. 

12  Q      Did  there  ever  come  a  time  when  any  of  your 

1 3  supervisors  discussed  the  press  contacts?  I  know  you 

14  mentioned  a  meeting  about  leaks,  but  — 

15  A      The  meeting  was  with  RTC  investigative 

1 6  staff.   lorio  conducted  to  us,  only  us. 

17  Q      Did  lorio  say  don't  talk  with  the  press? 

18  A      Yes,  forward  them  on  to  Jean. 

19  Q      What  is  your  opinion  of  the  giving  of  the 

20  documents  to  Congressman  Leach? 

21  A      My  opinion? 

22  Q      Yes,  sir. 
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A      I  would  not  have  done  it. 

Q      Why? 

A      Because  I  wouldn't  want  to  go  through  what 
she's  gone  through;  I  wouldn't  have  the  guts  to  do 
it.   Unless  something  was  directed  at  me  or  my 
family,  I  would  ~  personally  I  would  not  ever  pursue 
it  that  hard.   I  look  at  a  referral,  and  when  I  am 
done  with  it,  I  ship  it  off.    Whatever  happens,  I 
really  don't  care  because  my  job  is  to  do  referrals, 
period.   And  that's  just  my  opinion  personally.  I 
would  not  have  done  it. 

Q      Do  you  think  there  are  some  people  that 
disagreed  with  her  decision  to  give  the  documents? 

A      Sure.   Absolutely. 

Q      You  mentioned  that  there  were  some  people 
that  didn't  like  her.   But  do  you  think  that  some  of 
those  people  had  valid  concerns? 

A      I  don't  know  what  valid  concerns  anybody 
could  have  because  it  did  not  affect  them.   I  guess 
morally,  yes,  they  would  have  some  concerns. 

Q      Just  from  a  policy  standpoint? 

A      Sure,  yes,  that's  correct. 
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Q      Because  I  suppose  you  could  say  that  if 
people  disagree  with  some  part  of  the  process  you 
might  not  necessarily  want  them  to  start  releasing 
documents  to  members  of  Congress  or  the  press  or 
whatever? 

A      That's  correct.  Right. 

Q      That  might  create  problems  with  conducting 
investigations  and  just  running  the  organization, 
period;  right? 

A      Yes. 

Q      Have  you  seen  any  employees  terminated  from 
RTC  for  things  like  misusing  postage? 

A      Yes. 

Q      Would  you  consider  that  a  fairly  minor 
infraction? 

A      Yes. 

Q      Would  you  consider  this  releasing  of 
documents  more  significant  than  misusing  of  postage? 

A      In  the  instance  of  the  postage  that  I 
recall,  yes,  I  would  have  to  say  this  is  worse. 

Q      Now  you  said  there  were  some  people  that 
didn't  like  Ms.  Lewis  in  the  office? 
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1  A      Yes. 

2  Q      These  were  other  criminal  investigators? 

3  A      This  was  just  office  as  a  whole.   It  didn't 

4  follow  any  logical  criminal/civil,  civil/fraud 

5  lines. 

6  It  appears  in  the  office  there's  three 

7  groups:   people  that  like  and  support  her,  people 

8  that  do  not  like  her,  and  those  that  don't  care 

9  either  way. 

10  Q      The  people  that  support  her  would  be? 

11  A      Small  group. 

12  Q      Would  Mr.  Ausen  be  in  that  group? 

13  A      Sure. 

14  Q      Mr.  lorio? 

15  A      Mr.  Ausen,  Mr.  lorio,  yes,  Ed  Noyes. 

16  Q      And  you  like  her,  too? 

17  A      I  like  her  personally  but  that  doesn't 

18  necessarily  mean  that  I  agree  with  what  she  does. 

19  Q      Well,  I  will  come  back  to  that.   I  am  glad 

20  you  draw  the  distinction  between  sort  of  a  personal 

2 1  like  and  sort  of  professional  concerns  that  this  has 

22  raised. 


1  Now  the  people  that  didn't  like  her,  did 

2  these  people  say  things  that  led  you  to  feel  that 

3  they  disliked  her? 

4  A      Well,  there  was  remarks  made,  sure,  that 

5  just  like  in  any  office,  no  different  than  any  other 

6  office  anywhere. 

7  Q      Is  there  a  woman  named  Julie  Yanda  in  the 

8  office? 

9  A      She  is  the  head  of  our  professional 

10  liabilities  section.   She  is  not  in  our  building. 

11  Q      Is  there  any  tension  between  Ms.  Yanda  and 

12  Ms.  Lewis? 

13  A      I  did  not  witness  any,  no.    I  have  just 

14  heard  rumors. 

15  Q      What  were  the  rumors  you  heard? 

16  A      That  they  did  not  get  along  at  all. 

17  Q      Was  there  any  professional  basis  for  that, 

18  or  didn't  like  hair  color? 

19  A      No,  Julie  is  in  charge  of  PLS,  and  I  think 

20  it  started  with  the  Madison  deal,  because  this  was 

21  the  first  time  that  PLS  reviewed  these  in  advance, 

22  and  that  caused  friction.   These  nine  referrals  they 
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reviewed  prior  to  them  being  sent. 

Q      Were  there  other  people  that  had  any 
tension  or  antipathy  for  Ms.  Lewis? 

A      Sure.   There's  a  lot  of  people  that  did 
not  ~  did  not  appear  to  like  her. 

Q      Well,  aside  from  again  —  I  don't  want  to 
get  into  personalities.   I  don't  know  her  personally 
or  if  she  had  an  abrasive  personality  or  something 
like  that,  and  I  am  not  real  interested  in  that  at 
this  point.    I  am  just  trying  to  find  if  there  were 
any  professional  conflicts  I  guess  is  the  — 

A      There  was  people  that  didn't  agree  with 
what  he  did.    Thought  it  was  wrong.   Thought  it  was 
very  severe,  and  things  that  if  they  would  have  done 
they  thought  their  treatment  might  have  been 
different. 

Q      In  what  way? 

A      I  had  heard  a  couple  of  comments,  "if  I 
would  have  done  that,  I'd  have  been  fired,"  that  kind 
of  comments.   And  I  don't  recall  who  I  heard  this 
from. 

Q      And  that  refers  to  taking  documents  to 
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Congressman  Leach? 

A      Correct. 

Q      Were  any  of  those  types  of  comments  made  by 
people  in  the  criminal  investigations  office? 

A      I  don't  recall  if  --  that  only  leaves  one 
so  that's  really  kind  of  ~  I  don't  know.    I  don't 
believe  he  liked  her  very  well,  and  he  may  have  made 
those  comments  because  when  you  say  anybody  in 
criminal  that  only  leaves  one  other  person;  it  is 
kind  of  unfair. 

Q      You  are  saying  that  you  have  already  listed 
the  four  other  people  that  liked  her? 

A      There  might  have  been  others  that  liked 
her,  that's  the  four  you  basically  ~ 

Q      Let  me  broaden  it,  then. 

A      Yes. 

Q      Maybe  you  can  help  me  broaden  it.    What's 
the  next  biggest  unit? 

A      The  investigations  as  a  whole. 

Q      The  investigations  as  a  whole? 

A      Okay. 

Q      And  you  guys  were  all  in  the  same  building 
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1  together? 

2  A      Right. 

3  Q      We  are  not  trying  to  ask  you  to  ~ 

4  MR.  IVEY:    Can  we  go  off  the  record  for  a 

5  second. 

6  (Discussion  off  the  record.) 

7  MR.  IVEY:   Let's  go  back  on  the  record. 

8  BY  MR.  IVEY: 

9  Q      Within  the  investigations  branch,  you  were 

10  saying  that  there  were  some  people  who  thought  this 

1 1  was  ~  who  had  troubles  with  what  she  had  done  with 

12  respect  to  ~ 

13  A      Yes,  that's  correct. 

14  Q      And  you  said  that  some  people  thought  that 

15  if  they  had  done  that  they  would  be  fired? 

16  A      That  comment  had  been  made  several  times, 

17  yes. 

18  Q      I  just  wanted  to  get  you  to,  if  you 

19  could  ~  did  they  mention  any  reasons  why  they  had 

20  trouble  with  it? 

2 1  A      Well,  some  of  them  that  I  can  remember,  it 

22  was  —  it's  against  policy,  it's  against  common 


1  sense.  And  they  have  a  problem  with  that,  and  they 

2  have  a  problem  with  it,  because  it  happened  and  there 

3  was  no  repercussions.  They  didn't  feel  that  that  was 

4  fair. 

5  Q      So  you  are  saying  they  felt  that  she  got 

6  special  treatment? 

7  A      Yes,  that's  correct. 

8  Q      Was  there  someone  in  the  office  named 

9  Robinson? 

10  A      Pat  Robinson. 

1 1  Q      Who  was  Pat  Robinson? 

12  A      He  at  that  time  was  the  department  head  of 

13  civil  investigations  who  subsequently  became  like  an 

14  assistant  director,  right  below  lorio.    We  had  two  of 

15  them.   We  had  him  and  Mike  Van  Vaulkenberg,  V-a-n 

16  V-a-u-1-k-e-n-b-e-r-g. 

1 7  There  was  lorio  here  and  Mike  and  Pat  was 

18  right  below  him.   And  for  instance,  Pat  had  the  civil 

19  fi-aud,  the  civil  fraud  and  the  criminal 

20  investigations,  Mike  had  the  civil  investigations  and 

21  admin,  1  believe.   But  at  the  time  this  happened,  Pat 

22  was  a  department  head  in  civil. 


78 


2625 

79 

1  Q      Did  he  have  dealings  with  Ms.  Lewis  at  all? 

2  A      I  don't  ~  I  don't  know  if  he  personally 

3  had  any  dealings  with  her. 

4  Q      I  mean  just  professionally? 

5  A      I  am  sure  he  would  have.   Yes,  it  is  a 

6  small  office.   He  was  a  boss  although  he  was  not  her 

7  boss. 

8  Q      Did  you  see  any  incidents  or  evidence  of 
any  professional  tension  between  Robinson  and  Lewis? 

A      Yes.   I  ~  they  did  not  get  along  well  at 
all;  they  did  not  like  each  other  period.   I  remember 
an  incident,  hearing  about  an  incident,  I  did  not  see 
it,  that  he  took  it  upon  himself  to  go  through  some 
of  her  files  when  she  was  not  there,  looking  for 
documents.   I  don't  know  what  it  was,  and  when  it 
was,  but  it  was  before  I  got  there.  I  just  heard 
about  it. 

Q      That  was  before  you  arrived  in  ~  was  it 
May  ~ 

A      March. 

Q      March  '93. 
Did  you  know  if  there  was  any  repercussions 
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1  about  that,  did  you  hear  anything  else  about  that? 

2  A      I  don't  know  about  that  specific,  but  I 

3  think  from  that  point  on,  they  did  not  get  along  at 

4  all.   They  chose  not  to  ~  they  just  didn't 

5  associate. 

6  Q      There  came  a  point  when  Ms.  Lewis  was  taken 

7  off  the  Madison  case? 

8  A      Yes.   I  remember  that  happening. 

9  Q      Do  you  recall  about  when  that  was? 

10  A      No.    I  don't  ~  I  cannot  speculate.  It 

1 1  was  ~  I  cannot  remember  when  it  was. 

12  Q      Okay,  that's  fine. 

13  Did  you  hear  anything  about  why  she  was 

14  taken  off  the  Madison  case? 

15  A      It  seemed  to  me  that  her  and  Karen 

16  Carmichael,  who  was  the  PLS  criminal  coordinator,  had 

17  some  problems,  and  they  were  both  taken  off  of 

18  Madison. 

19  Q      Can  you  tell  me  what  does  a  criminal 

20  coordinator  do?   What  is  the  role  of  a  criminal 

21  coordinator? 

22  A      She  reviews  criminal  referrals  or  she 
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1  assists  ~  she  is  on  the  criminal  part  as  opposed  to 

2  civil.   She  works  with  the  criminal  investigators  on 

3  their  ~  in  their  job. 

4  Q      Was  this  the  layer  of  review  that  was 

5  added? 

6  A      No. 

7  Q      This  preexisted  that? 

8  A      Yes,  Karen  Carmichael  as  criminal 

9  coordinator  was  there  when  I  first  came.  This  other 

10  thing  happened  at  the  time  that  Madison  was  being 

1 1  sent  out. 

12  Q      Did  you  know  or  hear  about  what  their  ~ 

13  A      I  don't  recall  what  the  problem  was.   I  do 

14  not  remember. 

15  Q      Okay,  and  did  you  hear  anything  about  why 

16  she  was  removed  fi-om  Madison,  she  being 

17  Ms.  Carmichael? 

18  A      I  never  heard  anything  official  of  why 

19  either  one  of  them  were  taken  off. 

20  Q      But  this  happened  about  the  same  time,  they 

2 1  were  both  taken  off? 

22 A      It  is  my  understanding  it  happened  at  the 
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1  same  time. 

2  Q      How  did  you  get  along  with  Karen 

3  Carmichael? 

4  A      I  get  along  fine  with  her. 

5  Q      What,  to  the  best  of  your  knowledge,  what 

6  did  Ms.  Lewis  do  after  she  was  removed  fi-om  the 

7  Madison  case? 

8  A      1  have  no  comment.   I  don't  know  what  she 

9  was  doing. 

10  Q      Do  you  know  if  she  worked  on  Madison  at  all 

1 1  after  that? 

12  A      1  know  that  she  was  working  on  some  kind  of 

13  a  log,  a  record  of  events  and  times. 

14  Q      Sort  of  a  chronology? 

1 5  A      Yes.    She  was  working  on  that.   And  I 

16  believe  she  transferred  that  to  Ed  Noyes  to  do,  I 

17  think,  and  then  J  don't  know  how  long  that  went  on. 

18  Q      Do  you  know  if  she  generated  any  other 

19  referrals,  other  than  the  Madison  referrals? 

20  A      I  am  not  aware  of  any,  but  that  doesn't 

21  mean  she  didn't.    1  don't  know. 

22  Q      Just  not  to  your  knowledge? 
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A      To  my  knowledge.  Now  that's  after 
Madison.   I  know  she  did  do  some  prior  to  Madison. 

Q      Yes,  I  understand  she  had  been  there  for  a 
number  of  years  before.   I  meant  afterwards. 

A      I  don't  know  what  she  did  afterwards. 

Q      You  said  she  transferred  some  of  it  to 
Mr.  -- 

A      Ed  Noyes,  the  log,  the  diary,  whatever  it 
was,  the  time  lines,  and  I  think  Mike  Caren  handled 
the  day-to-day  litigation  support,  such  as  helping 
the  FBI,  the  U.S.  Attorney  for  documents  and  that 
type  of  stuff.    He  became  the  contact  person  in  our 
office. 

Q      Do  you  know  if  she  did  anything  other  than 
Madison  during  that  period? 

A      I'm  not  ~  I  don't  know  what  she  was 
doing. 

Q      Do  you  recall  at  what  point  the  ~  the 
Justice  Department  sent  Mr.  Mackay  to  Kansas  City? 

A      I  don't  remember  when  it  was.   I  just 
remember  meeting  him  in  Richard  lorio's  office  for 
just  a  brief  second.   I  don't  recall  when  that  was. 
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Q      Did  you  know  a  woman  named  April  Breslaw? 

A      I  know  who  she  is  but  I  have  never  met  her. 

Q      Were  you  aware  of  her  coming  out  to  Kansas 
City? 

A      No,  I  was  not  aware  at  that  time. 

Q      But  you  learned  subsequent? 

A      Yes. 

Q  At  the  time  ~  well,  just  in  hindsight,  do 
you  recall  any  big  stir  or  conversations  at  around 
the  time  that  she  came  out? 

A      I  don't  recall  hearing  anything  until  the 
hearings  of  last  year  took  place.   That's  when  I 
first  became  aware  of  the  tape. 

Q      So  you  didn't  hear  anything  about  pressure 
ft-om  Washington? 

A      No. 

Q      Her  coming  out  to  ~ 

A      No,  I  did  not  even  know  she  was  there. 

Q      Do  you  recall  a  conference  call  with  Carl 
Gamble  and  Mr.  Dudine? 

A      Yes,  I  sat  in  on  one  of  those.   We  just 
went  over  each  of  the  nine  referrals. 
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1  Q      And  both  of  Mr.  Gamble  and  Mr.  Dudine  are 

2  in  Washington? 

3  A      Yes. 

4  Q      Did  you  talk  about  anything  other  than 

5  simply  reviewing  the  nine  referrals? 

6  A      I  don't  remember  what  all  they  discussed 

7  other  than  they  went  over  the  referrals.   I  don't 

8  recall  what  else  we  went  into.   I  just  remember  we 

9  all  met  in  the  conference  room  and  put  it  on  the 

10  speakerphone.  I  don't  remember  anything  other  than 

11  we  went  over  referrals,  and  the  only  reason  I 

12  remember  that  is  when  we  came  to  mine  Carl  said  it 

13  was  self-explanatory  so  we  didn't  have  to  talk  about 

14  it.   That's  the  only  reason  I  remember  that. 

1 5  Q      During  the  course  of  that  conversation,  do 

16  you  recall  anything  inappropriate  or  improper  being 

1 7  said  by  Mr.  Gamble  or  Mr.  Dudine? 

18  A      Nothing  stands  out,  I  don't  recall. 

19  Q      Do  you  recall  them  saying  we're 

20  uncomfortable  about  the  referrals  because  they  deal 

21  with  -- 

22 A      I  don't  recall  him  saying  anything  like 


1  that. 

2  Q      Do  you  recall  any  types  of  pressure  about 

3  the  referrals  ~ 

4  A      No. 

5  Q      ~  with  respect  to  how  they  should  come 

6  out? 

7  A      No,  but  if  I  remember  right  that  meeting  I 

8  sat  in  on,  they  had  already  been  out,  I  thought.    I 

9  thought  they  had  already  been  shipped.   I  may  be 

10  incorrect  but  it  seems  to  me  I  remember  having  the 

1 1  conference  call  wondering  it  is  kind  of  useless  to 

12  have  it  because  we  have  already  shipped. 

13  Q      So  there  was  nothing  about  it  that  struck 

14  you  as  ~ 

15  A      No. 

16  Q      Let  me  ask  you  about  the  PLS  review  of 

17  referrals.   I  take  it  that  began  somewhere  in  the 

18  fall  of  1993? 

19  A      That  began  about  two  weeks  prior  to  the 

20  Madison  ones.   Madison  was  the  only  ~  the  first  ones 

21  that  that  had  ever  happened  on,  to  my  knowledge. 

22  Q      Do  you  recall  hearing  any  conversations  as 
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1  to  why  the  PLS  review  was  added? 

2  A      I  don't  recall  any  factual  conversations. 

3  Q      Do  you  recall  any  ~  well,  did  you  ever 

4  hear  any  complaints,  or  that  some  U.S.  Attorney's 

5  Offices  had  complained  about  the  disparate  quality  of 

6  referrals  that  they  received? 

7  A      I  never  heard  that. 

8  Q      Did  you  ever  hear  any  complaints  or  about 
any  complaints  from  the  U.S.  Attorney's  Offices? 

A      I  did  not,  no. 

Q      Let  me  finish  the  question. 

A      I'm  sorry. 

Q      ~  about  the  nature  of  the  offenses  that 
were  raised  in  referrals?  In  other  words,  that 
charges  were  checked  off  in  the  boxes  on  the  front 
but  maybe  there  wasn't  enough  evidence  in  the  body  of 
the  referral  to  support  that? 

A      I  had  never  heard  that,  no. 

Q      Is  it  fair  to  say  you  didn't  hear  much 
feedback  one  way  or  the  other  from  U.S.  Attorney's 
Offices  about  referrals? 

A      That's  fair,  yes. 
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1  Q      Did  you  take  a  look  at  the  PLS  review? 

2  A      I  looked  at  the  two  that  I  did,  just  ~ 

3  that's  all  that  I  reviewed  was  the  critique  or 

4  whatever  of  my  two.   That's  the  only  ones. 

5  Q      And  what  were  your  reactions? 

6  A      Well,  if  I  recall  they  were  pointing  out  a 

7  lot  of  what-if  s,  well  this  could  have  happened,  this 

8  could  have  been  justified,  and  I  did  not  take  offense 
by  it  because  that's  very  possible  it  could  have 
happened. 

Q      Did  that  seem  reasonable  to  you? 

A      My  two  did,  yes. 

Q      Did  you  learn  or  did  you  hear  that  PLS 
review  was  sent  out  with  the  referrals? 

A      I  heard  that  it  was,  but  I  can't  say  that 
it  was.   I  don't  know.    I  just  heard  that  it  did 
accompany. 

Q      Did  it  frouble  you  that  ~ 

A      No,  I  would  think  you  should  include  them. 

Q      Why  is  that? 

A      Because  if  I  was  an  FBI  agent,  that  just  ~ 
they  can  include  that  in  the  investigations.   Maybe 
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1  they  agree  with  the  PLS.    Maybe  this  could  have 

2  happened  on  this  referral.   So  I  see  nothing  wrong 

3  with  sending  it.    I  mean  it's  ~  we  give  our  side, 

4  here  is  PLS,  I  think  they  should  be  entitled  to  all 

5  the  information,  that  being  the  FBI  and  U.S. 

6  Attorney. 

7  Q      It  might  be  usefial  for  them  to  see  the 

8  alternative  scenarios? 

9  A      Sure.   Sure. 

10  Q      Did  you  ever  come  across  anything  in  the 

1 1  review  that  discussed  the  need  for  further 

12  investigation  with  respect  to  your  referrals  or  any 

13  of  the  nine? 

14  A      I  only  saw  and  reviewed  the  ones  that  was 

15  on  mine.   I  did  not  read  any  of  the  other  critiques. 

16  I  don't  know  if  it  said  need  further  review  or  not. 

17  I  am  assuming  it  does,  because  that  would  be  logical, 

18  but  I  don't  remember  what  it  said  exactly.  I  just 

19  remember  all  the  stuff  that  was  in  there  made  sense 

20  and  it  was  reasonable.  There  was  nothing 

21  unreasonable  about  mine. 

22 Q      Have  you  ever  heard  of  the  blue  ribbon 


1  manual? 

2  A      Yes. 

3  Q      What  is  the  blue  ribbon  manual? 

4  A      It's  a  policy  manual  for  investigations 

5  department.  It  primarily  deals  with  civil  fraud,  but 

6  it  is  ~  it  is  kind  of  our  bible,  and  it  does  have 

7  criminal  in  it,  it  is  just  not  as  detailed  as  civil. 

8  Q      Does  that  manual  discuss  confidentiality? 

9  A      To  be  honest  with  you,  I  don't  know  whether 

10  it  does  or  not. 

11  Q      Has  it  been  a  while  since  you  reviewed? 

12  A      Yes,  2-1/2  years.   We  go  over  that  manual 

13  in  depth  when  we  are  hired.   We  all  have  to  take  this 

14  two-day,  three-day,  whatever  it  was,  conducted  by 

15  Mike  and  Pat. 

16  Q      That  was  the  training  session? 

17  A      Yes,  and  it  is  that  manual,  they  go  over 

18  it. 

19  Q      Were  you  aware  of  Ms.  Lewis  making  phone 

20  calls  to  U.S.  Attorney's  Offices  about  any  of  the 

21  referrals  that  were  submitted? 

22  A      I  am  not  aware  of  her  doing  that,  no. 
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Q      Did  Ms.  Lewis  review  your  referrals? 

A      Yes. 

Q      Did  she  attempt  to  make  any  changes  in  your 
referrals? 

A      She  would  always  list  her  comments,  and 
there  was  a  point  that  she  did  make  substantial 
changes,  attempted  to  make  substantial  changes  to  it. 

Q      Attempted,  so  you  didn't  adopt  the  changes 
she  ~ 

A      No. 

Q      Do  you  recall  what  types  of  changes  she 
sought? 

A      No,  I  don't  recall  what  changes  they  were. 
1  just  took  offense  by  it  at  the  time,  and  they  did 
not  get  incorporated. 

Q      Let  me  ask  you  about  the  trip  to  Little 
Rock  that  you  made  when  you  met  Ms.  Lewis  there  to 
review  documents.  Now,  I  think  you  said  that  she  had 
commented  on  boxes  being  missing  or  moved  around? 

A      I  think  she  ~  if  I  remembered  right  it  was 
cleaner  than  it  was  last  time  than  it  was,  and  there 
was  less  documents  there  than  there  was  in  the  past 


when  she  was  there. 

Q      Did  she  draw  any  inferences  from  that? 

A      1  don't  recall  if  she  did. 

Q      1  recall  from  your  testimony  that  you 
didn't  either? 

A      No. 

Q      Did  there  come  a  time  when  you  met  with  an 
employee  at  Capital  Bank  with  respect  to  those 
records? 

A      We  did  meet  with  somebody  at  the  bank,  a 
lady  that  worked  at  Madison  prior  to  being  assumed, 
and  I  guess  Capital  is  the  one  that  assumed  them,  I 
don't  recall  the  name  of  the  bank.   It  is  at  the  old 
Madison  Bank  building.   And  she  said  there  was  a 
number  of  those  records  on  site  there,  and  on  site 
was  that  bank,  in  the  basement. 

Q      Did  you  have  access  to  those  records? 

A      I  surely  would  have,  yes. 

Q      Was  there  any  request  to  see  them? 

A      No. 

Q      Did  you  feel  that  you  needed  to  see  them  to 
complete  your  investigation? 
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1  A      I  was  leaving  that  up  to  Jean.   Whatever 

2  Jean  thought  we  needed,  that's  what  we  were  going  to 

3  review,  because  I  was  brand  new  in  that  department. 

4  Q      So  she  decided  apparently  ~ 

5  A      Apparently  she  didn't  need  to  see  them. 

6  Q      Were  you  aware  of  any  documents  that  you 

7  were  looking  for  but  were  denied  access  to  before  you 

8  prepared  your  referrals? 

9  A      No,  I  am  not  aware  of  any  documents  that  we 

10  were  denied. 

11  Q      Then  after  you  gathered  all  your 

12  information  together,  you  began  writing  the 

13  referrals? 

14  A      Yes. 

15  Q      Now,  during  the  time  that  you  were  writing 

16  the  referrals,  did  you  have  any  meetings  with  the 

17  other  investigators? 

18  A      We  met  on  at  least  a  weekly  basis,  maybe 

19  more  often  if  needed,  but  at  least  on  a  weekly  basis, 

20  just  kind  of  updating  where  we're  at,  just  routine. 

21  Q      At  any  of  those  meetings,  were 

22  determinations  made  about  the  direction  of  any  of  the 


1  referrals? 

2  A      What  do  you  mean? 

3  Q      What  charges  might  be  raised? 

4  A      That  would  have  been  discussed  throughout, 

5  yes. 

6  Q      Suspects? 

7  A      Sure,  that  would  have  been  discussed. 

8  Q      Were  the  Clintons  discussed  at  any  of  these 

9  meetings? 

10  A      They  were  mentioned  like  on  the  one  that  I 

1 1  ~  my  initial  target,  Hillary,  was. 

12  Q      Was  there  any  discussion  about  whether  they 

13  would  be  included  in  any  of  these  referrals  as 

14  suspects,  that  you  are  aware  of? 

15  A      I  don't  recall  that  happening,  no. 

16  Q      Was  there  any  discussion  about  whether  they 

17  would  be  included  as  witnesses? 

18  A      It  seems  to  me  —  now  I  am  just  trying  to 

19  recall.   I  don't  remember.   It  seems  that  they  could 

20  have  been  included  as  witnesses,  but  for  whatever 

21  reason,  I  can't  remember  why  they  were  not,  like  if 

22  we'd  have  included  them,  that  would  have  been  on  our 
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1  national  database,  which  would  have  been  opened  to 

2  all  FDIC  or  RTC  offices  nationwide,  if  we  would  have 

3  listed  them  as  a  suspect. 

4  Q      I  am  not  familiar  with  that  database;  what 

5  would  be  the  significance  of  that? 

6  A      Well,  it  would  ~  then  anybody  in  RTC  could 

7  review  it  in  any  office  in  the  country,  that 

8  information. 
Q      So  there  was  a  concern  about  this  sensitive 

information  being  disseminated? 

A      Yes. 

Q      And  did  that  strike  you  as  a  reasonable 
concern? 

A      Yes. 

Q      Now,  after  you  finished  writing  your 
referrals  I  take  it  you  went  on  to  your  other  work? 

A      Yes. 

Q      Did  you  ever  participate  in  anything  with 
respect  to  Madison  again,  at  that  point? 

A      I  don't  think  I  ever  had  anything  else  to 
do  with  it.   I  think  that's  pretty  much  it. 

Q      Now  in  the  change  of  the  PLS,  you  know,  in 
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PLS  becoming  part  of  the  chain  of  review  for 
referrals  before  they  were  sent  out,  I  take  it  that 
changed  the  relationship,  again  not  personally  but 
professionally  — 

A      Yes,  it  did. 

Q      Structural? 

A      It  did  change  it  structurally. 

Q      Does  that  mean  that  in  a  sense  PLS  was 
placed  above  investigations? 

A      That's  my  understanding. 

Q      Did  that  generate  any  tension  between  the 
people  heading  PLS  and  the  people  heading 
investigations? 

A      It  might  have.   I  would  not  have  that 
information,  because  it  did  not  affect  me.   My  boss 
remained  the  same. 

Q      You  kept  passing  your  work  up  to  your 
immediate  supervisor? 

A      That's  correct. 

Q      Did  you  have  any  problems  with  the  people 
at  PLS,  personally  or  professionally? 

A      No. 
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1  Q      Did  you  ever  get  the  sense  that  they  were 

2  trying  to  undermine  or  impede  any  of  your 

3  investigations? 

4  A      Never. 

5  Q      Did  you  get  that  sense  about  the  referrals 

6  connected  with  Madison? 

7  A      I  didn't  take  it  that  way.   I  thought  being 

8  they  are  of  a  sensitive  nature  they  were  just  trying 

9  to  be  very  cautious,  that's  how  I  personally  looked 

10  at  it,  but  that's  me  personally. 

11  Q      Did  you  take  it  or  did  you  view  the  people 

12  in  PLS  as,  you  know,  conscientious  workers  just  like 

13  you? 

14  A      Yes. 

15  Q      Did  you  think  that  they  were  dedicated  to 

16  their  work? 

17  A      I  ~  I  would  have  to  assume  so.   I  have  no 

18  reason  to  believe  otherwise.   I  never  ~  they  never 

19  struck  me  as  being  anything  but  that. 

20  Q      Did  you  ever  sense  that  they  were 

2 1  politically  motivated  in  what  they  were  doing? 

22 A      Politically  motivated,  no. 
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1  Q      Did  you  feel  that  they  were  trying  to  be 

2  objective  in  their  work? 

3  A      Yes,  I  just  think  they  were  probably  just 

4  being  overly  cautious. 

5  Q      But  not  maliciously  so? 

6  A      No. 

7  Q      Did  you  ever  hear  any  concerns  about  the 

8  U.S.  Attorney's  Office  in  Little  Rock  not  getting 

9  documents  from  RTC  in  Kansas  City  ~ 

10  A      1  remember  hearing  that,  yes. 

11  Q      Tell  me  what  you  remember. 

12  A      I  seem  to  recall  a  list  of  documents  that 

13  was  requested,  and  we  compiled,  did  not  match  up  with 

14  what  was  shipped.   There  was  documents  missing.   I 

1 5  just  remember  hearing  something  like  in  that  area. 

16  Q      But  again  nothing  malicious  was  going  on? 

17  A      I  don't  know  what  the  reasoning  would  be. 

18  Q      Let  me  rephrase. 

19  Did  you  have  any  sense  or  any  evidence  if 

20  anyone  was  doing  this  to  try  and  delay  or  impede  the 

21  investigation? 

22  A      I  have  no  evidence  of  that  at  all,  no. 
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Q      What  was  done  in  response  to  that?   Was 
there  any  type  of  reaction? 

A      I  think,  if  I  recall,  a  set,  a  complete  set 
was  sent  by  our  office,  with  all  the  documents 
included. 

Q      Do  you  know  if  there  were  any  meetings 
between  your  office  and  members  of  the  Justice 
Department  to  address  this  issue? 

A      To  my  knowledge,  I  was  not  involved  in  any 
and  I  don't  recall  hearing  of  any. 

Q      Now,  Mr.  Knight,  I  take  it  that  you,  as  an 
investigator,  try  and  put  your  political  views  aside 
when  you  address  an  investigation? 

A      Yes. 

Q      You  go  by  the  evidence? 

A      Absolutely. 

Q  And  I  take  it  that  all  the  investigators  in 
your  office  would  try  and  do  that? 

A      I  would  hope  so. 

Q  Are  there  people  in  your  office  that  have 
expressed  strong  political  views  during  your  time 
there? 
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A      Yes,  they  have.   That's  normal. 

Q      Oh,  yes.   I  am  not  saying  that's  abnormal. 

A      It  is  everywhere. 

Q      Are  there  any  people  in  your  office  who 
have  expressed  strong  dislike  for  the  Clintons? 

A      Sure. 

Q      Are  any  of  them  criminal  investigators  who 
worked  on  the  referrals? 

A      Ed  Noyes  was  a  very  vocal  and  very  staunch 
Republican. 

Q  I  am  not  trying  to  get  his  staunch 
Republican  ~  did  he  express  dislike  for  the 
Clintons? 

A      Politically,  yes. 

Q      Do  you  recall  what  types  of  things  he  said? 

A      No,  no,  I  don't  recall  any  specific 
instances.   It's  just  normal  stem  Republican 
comments,  same  as  it  would  be  stem  Democrat 
comments.   It  doesn't  matter  what  they  do,  they  don't 
like  them.   Strictly  politics  period.   I  do  not 
recall  any  comments,  specific. 

Q      Okay.   Do  you  think  he  was  very  focused  on 
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1  the  Madison  investigation? 

2  A      I  think  he's  very  —  he  was  focused  and  I 

3  don't  think  ~  I  don't  believe  it  was  politically  — 

4  because  first  of  all,  it  is  not  his  decision;  he  is 

5  not  the  boss. 

6  Q      Let's  leave  the  politics  aside.   Do  you 

7  think  he  was  very  zealous  in  this  investigation? 

8  A      I  think  he  was  very  ~  define  zealous  as  it 

9  applies  here.   You  mean  enthusiastic?  I  mean  ~ 

10  Q      Okay,  enthusiastic,  do  you  think  he  was 

1 1  enthusiastic? 

12  A      Yes,  yes. 

13  Q      Do  you  think  he  was  very  carefully  focused 

14  on  this  investigation? 

15  A      1  —  1  can't  answer  that.   I'd  assume  he 

16  was  carefully  focused. 

17  Q      Do  you  think  he  was  more  enthusiastic  about 

1 8  this  investigation  than  others  you  have  seen  him  deal 

19  with? 

20  A      Yes.   I  would  have  to  say  so. 

21  Q      And  what  about  Ms.  Lewis,  do  you  think  she 

22  was  ~ 
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1  A      I  had  never  seen  her  do  any  others.   I  know 

2  she  was  very  aggressive  on  these.   Times  were  when  it 

3  was  very  tense  around  there.   I  never  saw  her  do  any 

4  others.   All  I  know  is  this  took  up  1 10  percent  of 

5  her  time  and  mine. 

6  I  am  just  saying  she  devoted  ~  and  it  was 

7  very  important  to  her.   She  worked  ~  it  devoted 

8  her  ~  it  was  her  life  at  that  point. 

9  Q      Given  the  amount  of  time  she  put  into  it, 

10  and  external  things  she  did,  like  going  to  see 

1 1  Congressman  Leach,  it  is  clear  that  she  was  very 

12  zealous  in  this  ~ 

13  A      1  would  say  yes. 

14  Q      Would  you  say  she  was  overzealous? 

15  A      For  me  personally,  I  would  say  yes. 

16  Q      1  had  a  couple  of  things  1  wanted  to  go 

17  back  to.   I  noticed  in  reading  your  referrals  that 

18  you  didn't  have  editorial  comments  in  the  body  of  the 

19  narrative  of  your  referral.   Is  that  your  standard 

20  practice  to  try  to  stick  to  the  facts? 

21  A      My  style  is  short  and  sweet,  here  is  the 

22  documents,  this  is  what  I  —  here  is  what  the 


2637 

103 

1  documents  tell  me.   And  that's  the  way  I  do  it. 

2  Q      And  in  writing  your  referrals  you  try  and 

3  avoid  guilt  by  association  types  of  comments? 

4  A      Yes,  I  try  to  look  at  just  what  the 

5  documents  say,  period. 

6  Q      So  the  fact  that  some  ~  like  one  target, 

7  for  example,  may  have  known  another  person  doesn't 

8  necessarily  connect  that  person  to  criminal  activity? 

9  A      No,  it  does  not. 

10  Q      In  your  view,  is  it  appropriate  to  put 

1 1  editorial  comments  in  a  narrative  of  a  criminal 

12  referral? 

13  A      Personal  editorial  comments  I  don't  think 

14  belong  there.  Now,  they  may  have  to  explain  how  they 

15  arrive  at  something,  I  can  understand  that;  but  1 

16  don't  believe  in  any  editorial  comments,  not  personal 

17  editorial.   The  facts  should  ~  the  documents  should 

18  verify  the  facts.   But  again  that's  my  style. 

19  Q      Yes,  sir.   Are  you  aware  of  any  type 

20  involvement  from  people  in  the  White  House  with 

21  respect  to  the  nine  referrals  that  you 

22  participated  — 
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1  A      1  am  not  aware  of  any  contacts. 

2  Q      Did  you  feel  that  the  request  for  legal 

3  review  of  the  criminal  referrals  by  the  PLS  was  a 

4  manipulation  of  standard  procedure? 

5  A      It  was  a  change  of  what  was  at  that  point 

6  standard  procedures,  but  I  really  deep  down  believe 

7  it  had  to  do  with  sensitivity  of  these,  and  just  the 

8  overcautiousness.  I  do  not  think  they  were  trying  to 

9  impede  them.   1  think  they  were  just  being 

10  overcautious,  due  to  the  sensitivity. 

11  Q      And  given  what  you  know  about  the 

12  involvement  of  PLS,  and  the  movement  of  the 

13  referrals,  you  think  that  there  was  an  effort  to 

14  confrol,  manipulate  or  obstruct  the  Madison 

15  investigation? 

16  A      No,  1  do  not. 

17  Q      Let  me  just  clarify  something.   After  PLS 

18  assumed  this  new  role,  did  you  still  interact  with 

19  prosecutors  seeking  documents  during  their  grand  jury 

20  investigation  process? 

21  A      There  was  no  changes  for  me  personally  in 

22  that.   It  remained  the  same  to  me. 
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1  Q      So  the  grand  jury  subpoena  came  to  RTC  ~ 

2  A      By  the  time  it  came  to  me  it  had  already 

3  been  through  whatever,  and  Lee  Ausen,  my  boss,  would 

4  have  given  it  to  me  and  told  me  to  get  these 

5  documents,  so  from  that  point  of  view  it  did  not 

6  change  at  my  level. 

7  Q      You  still  got  the  documents  together  and 

8  gave  them  to  your  supervisor  just  as  you  had  before? 

9  A      Yes. 

10  MR.  IVEY:    That  does  it  for  me. 

1 1  MR.  BARTOLOMUCCI:    1  am  going  to  have  some 

12  more.   Would  you  like  to  take  a  short  break  before  we 

13  launch  into  it?   Fine,  let's  take  five  minutes. 

14  (Recess.) 

15  MR.  BARTOLOMUCCI:    Back  on  the  record. 

16  EXAMINATION 

17  BY  MR.  BARTOLOMUCCI: 

18  Q      Mr.  Knight,  I  am  going  to  come  back  to  your 

19  investigation  of  Madison.   You  investigated  a  number 

20  of  institutions;  isn't  that  right? 

21  A      Correct. 

22 Q      How  many  would  you  say  you've  looked  into, 
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1  investigated? 

2  A      Well,  I  had  23  institutions,  so  I  would 

3  have  reviewed  23. 

4  Q      Compared  to  some  of  the  other  institutions, 

5  how  would  you  characterize  the  degree  of  criminal 

6  activity  at  Madison? 

7  A      Well,  based  on  the  number  of  referrals,  I 

8  would  have  to  say  sizewise  there  was  more  at  Madison. 

9  Q      There  was  more  wrongdoing  at  Madison? 

10  A      Based  on  the  size,  and  the  number  of 

1 1  referrals. 

12  Q      Before  you  were  talking  about  your 

13  investigation  of  lot  number  13  and  Hillary  Clinton. 

14  Can  you  tell  us  a  little  bit  more  about  how  you  got 

15  started  on  that;  what  you  were  told  to  look  for;  what 

16  you  found? 

17  A      I  don't  recall.  That  was  my  first 

18  assignment  in  the  Madison  deal,  and  I  don't  recall 

19  what  the  allegations  or  what  we  thought  might  be  the 

20  allegations  at  that  time.   I  don't  recall.   I  just 

21  remember  it  had  to  do  with  Hillary.    It  seems  to  me 

22  she  bought  or  owned  a  property  and  sold  it,  but  I 
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1  really  don't  have  any  details  because  1  did  not  see  a 

2  crime. 

3  Q      You  did  some  investigation,  but  didn't  find 

4  anything? 

5  A      Yes,  I  did. 

6  Q      I  take  it  Lewis  didn't  try  to  keep  this 

7  part  of  the  investigation  for  herself;  it  involved 

8  Hillary  Clinton  and  I  would  guess  it  may  be  kind  of 

9  interesting,  but  you  did  that? 

10  A      I  did  that  one. 

1 1  Q      And  Ms.  Lewis  never  tried  to  keep  it  for 

12  herself? 

13  A      That  was  my  first  assignment,  so  I  guess 

14  not. 

1 5  Q      You  also  said  when  you  stared  the 

16  investigation  you  had  a  list  of  targets,  you  were 

17  given  certain  targets? 

18  A      Yes. 

19  Q      Can  you  tell  us  who  those  targets  were? 

20  A      Well,  the  first  target  ~  I  am  using  the 

21  word  target  as,  this  is,  we  want  you  to  look  at  this 

22  for  possible  criminal  referral,  and  the  first  one  was 


1  the  one  Hillary  Clinton  -  Hillary  Clinton  had. 

2  Q      Targets  were  certain  people? 

3  A      People  or  transactions. 

4  Q      People  or  transactions. 

5  Other  than  Hillary  and  the  targets  and 

6  transactions  discussed  in  the  two  referrals  that  you 

7  prepared,  do  you  remember  what  other  targets  you 

8  looked  into? 

9  A      That  was  all  that  I  had. 

10  Q      Just  the  Hillary  transaction  and  then  the 

1 1  two  referrals? 

12  A      Yes. 

13  Q      Do  you  know  what  other  targets  were  being 

14  investigated  by  the  Madison  team? 

15  A      I  knew  at  the  time.   But  I  don't  recall.  I 

16  never  ~  1  never  paid  much  attention,  but  at  the 

17  time,  yes,  I  was  aware  of  it. 

18  Q      But  you  don't  remember  now? 

19  A      1  just  remember  some  of  them  that  resulted 

20  in  referrals. 

21  Q      1  recall  you  telling  Mr.  Ivey  that,  from 

22  about  May  of  '93  until  the  submission  of  the 
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1  referrals  in  that  year,  you  were  spending  100  percent 

2  of  your  investigatory  time  on  Madison? 

3  A      Yes. 

4  Q      But  as  I  understood  what  you  were  saying, 

5  that  doesn't  mean  you  spent  100  percent  of  all  your 

6  time  on  Madison;  you  were  doing  ~  you  had  other  sort 

7  of  noninvestigatory  responsibilities,  or  ~ 

8  A      Yes,  1  would  have  reports  that  were  due  on 

9  a  quarterly  basis  and  I  would  also  have  to  handle  any 

10  litigation  support  for  my  23  institutions,  whether 

1 1  that  be  the  FBI  or  U.S.  Attorney  for  that  area.   If 

12  they  had  a  request  I  would  have  to  work  on  it. 

13  Q      You  were  working  on  other  institutions  at 

14  the  time,  you  just  weren't  going  into  the  field, 

15  gathering  facts? 

16  A      That's  correct. 

17  Q      Do  you  have  a  sense  of  what  percent  of  your 

1 8  total  time  was  on  Madison  versus  non-Madison 

19  projects? 

20  A      During  that  period? 

21  Q      During  that  period. 

22 A      I  would  guess  80  percent  of  total  time. 
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1  Q      For  un-Madison? 

2  A      Yes. 

3  Q      Given  the  referrals  that  you've  prepared 

4  and  the  nine  referrals  which  the  team  prepared  during 

5  that  year,  did  you  feel  somehow  that  the  time  you 

6  spent  and  the  team  spent  on  Madison  was  being  wasted 

7  or  was  ill  spent? 

8  A      I  never  really  thought  about  it. 

9  Q      So  you  never  formed  the  opinion  that 

10  resources  were  being  misallocated,  that  time  was 

1 1  being  wasted? 

12  A      No. 

13  Q      Turning  to  the  matter  of  the  PLS  legal 

14  review,  you  said  you  had  seen  the  ~  you  had  seen  the 

15  review? 

16  A      I  looked  at  the  part  that  applied  to  my 

17  two. 

18  Q      And  you  said  it  essentially  raised  some  -- 

19  you  characterized  them  as  what-if  s? 

20  A      Yes,  what  if  they  did  this,  what  if  this 

21  meant  that.   Could  it  be  the  —  it  was  just  from 

22  another  point  of  view,  other  than  what  I  had  directed 
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1  in  my  referral. 

2  Q      Did  you  read  any  of  these  and  say,  gee,  why 

3  didn't  1  look  into  that? 

4  A      I  remember  thinking,  well,  that's 

5  possible.   That  could  happen.   I  don't  think  so,  but 

6  it  could  have. 

7  Q      So  did  you  think  these  questions  were 

8  particularly  useful?   If  they  had  been  posed  to  you 

9  at  an  earlier  time,  would  you  have  started  to  look 

10  into  some  of  the  things  that  were  raised? 

11  A      Possibly.    I  don't  recall  any  for 

12  instances.   I  would  have  thought  about  it.    1  thmk  I 

13  still  would  have  drew  the  same  conclusions  that  I 

14  did. 

15  Q      So,  even  after  -  let's  say  you  had  the 

16  legal  review  first,  1  mean  you  had  those  questions, 

17  you  would  have  written  the  same  referrals, 

18  essentially? 

19  A      I  think  1  would,  but  1  can't  recall  any 

20  specific  points  that  they  brought  out. 

21  Q      I  have  a  copy  of  the  review,  which  for  the 

22  record  is  document  PLS  OOP  IS,  and  I  think  I've  marked 
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1  the  two  sections  which  pertain  to  your  referrals. 

2  Maybe  you  can  just  look  over  those  quickly  and 

3  refresh  your  memory. 

4  A      Yes,  I  remember  this. 

5  Q      Having  looked  at  that,  I  will  ask  you 

6  again,  are  these  sorts  of  questions  ones  which  would 

7  have  modified  your  investigation  or  caused  you  to 

8  write  a  different  type  of  referral? 

9  A      If  I  would  have  had  this  initially  I 

10  probably  would  have  answered  the  questions  that  they 

1 1  bring  out  that  I  felt  was  reasonable. 

12  Q      But  do  you  think  that  by  and  large  these 

13  questions  are  good  ones  that  would  have  affected  the 

14  way  you  conducted  the  investigation,  had  you  thought 

15  of  some  of  these? 

16  A      I  would  have  addressed  some  of  the  issues 

17  to  make  it  more  clear.  These  would  not  have  changed 

18  my  outcome. 

19  Q      So,  by  and  large  or  overall,  these 

20  questions  really  don't  undermine  your  referral  or 

21  question  its  validity  in  any  way,  just  sort  of 

22  additional  thoughts  for  consideration? 
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1  A      Yes.   That's  the  way  I  read  the  ones  I 

2  did. 

3  Q      Okay.   I  believe  you  said  earlier  that  you 

4  personally  didn't  think  the  PLS  review  was  meant  to 

5  be  obstructive.   Did  others  in  the  Kansas  City  office 

6  feel  differently? 

7  A      I  can't  really  answer  what  they  thought. 

8  They  weren't  happy  with  it.   I  don't  know  what  they 

9  thought  the  reasons  were. 

10  Q      There  were  people  that  were  unhappy  ~ 

1 1  A      Yes. 

12  Q      ~  that  the  review  was  done? 

13  A      That  the  ~  it  was  delayed,  and  yes. 

14  Q      That  it  delayed  the  submission  of  the 

15  referrals? 

16  A      Yes. 

17  Q      And  do  you  remember  why  they  were  unhappy 

18  about  it? 

19  A      I  don't  recall  them  making  any  statements 

20  as  far  as  reasons,  no. 

21  Q      Do  you  recall  anyone  saying  that  they 

22  thought  this  was  some  sort  of  a  stalling  tactic  or 
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1  anything  like  that? 

2  A      That  is  just  a  safe  assumption. 

3  Q      You  think  that  it  is  safe  to  assume  that 

4  was  the  source  of  the  discontent,  you  mean? 

5  A      Yes. 

6  Q      Did  you  hear  any  other  sorts  of  criticisms 

7  of  the  review? 

8  A      No,  other  than  it's  ~  it  just  took  time. 

9  Q      Turning  to  the  issue  of  the  alleged  leaks 

10  of  information  to  the  press.   I  gather  from  what  you 

1 1  said  that  your  office  was  a  pretty  small  one,  that 

12  all  of  the  investigators  sort  of  had  access  to  the 

13  same  material;  is  that  fair  to  say? 

14  A      Yes. 

15  Q      And  to  clarify,  did  you  say  earlier  that  if 

16  there  were  leaks,  they  could  have  come  from  anyone  in 

17  that  unit? 

18  A      That's  correct,  anybody  in  the 

19  investigations  department. 

20  Q      And  based  upon  your  having  worked  with  Jean 

2 1  Lewis,  do  you  have  any  reason  to  believe  that  she  was 

22  the  person  who  did  ~  who,  if  anyone,  leaked 
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1  information? 

2  A      I  have  no  proof  on  that.   I  can't  say. 

3  Q      Do  you  have  even  a  reason  to  suspect? 

4  A      Well,  the  one  reason  to  suspect  would  be 

5  she  knew  this  investigation  more  than  anybody  else. 

6  So,  yes.   But  I'm  not  saying  she  did. 

7  Q      Right.   And  do  you  have  any  reason  to 

8  believe  that  she  is  the  kind  of  person  who  would  do 

9  that  sort  of  thing? 

10  A      No,  I  look  at  her  as  very  professional, 

1 1  and  - 

12  Q      When  you  were  asked  who  in  the  office  was 

13  particularly  political  or  expressed  dislike  for  the 

14  Clintons,  you  named  Ed  Noyes.   But  you  didn't  name 

15  Jean  Lewis.   Is  that  because  she  didn't  say  the  sorts 

16  of  things  that  Ed  Noyes  said? 

17  A      She  wasn't  near  as  outspoken  politically  as 

18  Ed  Noyes  was;  there  was  never  anything  personal.   It 

19  was  strictly  politics.   It  would  have  been  ~  I  could 

20  name  the  same  amount  of  people  that  would  be  very 

21  vocal  Democratically  toward  the  Republican. 

22 Q      So  the  comments  coming  from  Jean  Lewis 
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1  would  be  sort  of  ordinary  political  talk  just  like 

2  you  might  talk  about  sports  or  anything  else,  just 

3  within  the  ~ 

4  A      Yes. 

5  Q      The  normal  bound  of  what  people  talk  about 

6  in  offices? 

7  A      Yes,  I  would  say  so. 

8  Q      You  also  said  that  you  wouldn't  have  had 

9  the  guts  to  turn  over  documents  to  Leach  or  a 

10  Congressman,  but  1  didn't  take  you  as  being  ~  as 

1 1  personally  passing  judgment  on  Ms.  Lewis  for  doing 

12  that;  is  that  right? 

13  A      I  said  that  1  would  not  have  the  guts  to  do 

14  that. 

15  Q      You  might  not  do  it  yourself? 

16  A      1  would  not  do  it  myself. 

17  Q      Can  you  imagine  circumstances  in  which  you 

18  might  give  a  document  of  some  sort  to  a  member  of 

19  Congress? 

20  A      Only  if  ~  the  only  time,  if  something 

2 1  affected  me  or  my  family  personally,  would  I  pursue 

22  it  at  that  stage. 
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1  Q      But  this  is  your  personal  view? 

2  A      A  hundred  percent  my  personal  view. 

3  Q      And  you  are  not  here  casting  judgment  upon 

4  Lewis's  decision  to  do  that? 

5  A      Absolutely  not. 

6  Q      Do  you  know  what  the  documents  were  that 

7  she  gave  to  Leach? 

8  A      No,  I  do  not. 

9  Q      Do  you  really  know  why  she  did  it? 

10  A      She  has  never  told  me  why,  no. 

11  Q      Do  you  know  if  these  documents  were 

12  confidential? 

13  A      I  don't  know  what  the  documents  were.   So  I 

14  could  not  answer  that. 

15  Q      In  terms  of  how  Jean  Lewis  got  along  with 

16  other  people  in  the  Kansas  City  office  ~  Kansas  City 

17  office,  you  said  there  were  some  people  who  liked 

18  her,  some  people  who  didn't.    Would  you  say  that  this 

19  was  sort  of  par  for  the  course  in  an  office  setting? 

20  Is  there  anything  particularly  unusual? 

21  A      Well,  I  would  have  to  say  there's  more 

22  people  that  didn't  like  her  than  that's  in  the 


118 


1  average  office  place,  because  she  is  outspoken, 

2  she's  ~  she  does  her  job  the  way  she  sees  fit  and  if 

3  that  steps  on  people's  toes,  then  it  just  does. 

4  Q      This  is  as  compared  to  the  average  person 

5  within  an  office,  but  I  take  it  that  you've  worked  in 

6  other  offices,  encountered  similar  situations,  where, 

7  you  know,  just  some  ~  people  don't  get  along  and  - 

8  A      Yes,  that's  correct. 

9  Q      I  mean  do  you  find  anything  particularly 

10  out  of  the  ordinary  about  Lewis's  relationship  to 

1 1  some  other  people  and  the  conflicts  there? 

12  A      Like  1  just  said,  1  think  the  number  of 

13  people  that  didn't  like  her  was  greater  in  our  office 

14  than  in  an  average  office.   Or  didn't  like  what  she 

15  did.    I  should  clarify. 

16  Q      You  said  that  when  you  prepare  a  criminal 

1 7  referral  you  like  to  stick  very  much  to  the 

1 8  documents,  and  that  you  found  ~  and  short  and 

19  sweet.   But  1  take  it  there  is  no  one  way  to  prepare 

20  a  criminal  referral? 

21  A      No,  everybody  will  have  their  different 

22  style. 
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1  Q      So  if  some  people  had  more  editorial 

2  comments  than  others,  then  you  wouldn't  consider  that 

3  improper? 

4  A      I  would  not  consider  it  improper.   I 

5  just  ~  it  just  does  not  fit  the  way  I  do  things,  and 

6  if  it  is  personal  editorial,  I  don't  think  it  should 

7  be  in  there. 

8  Q      You  also  said  that  you  thought  the  change 

9  in  the  policy  with  respect  to  the  legal  review  by  PLS 

10  was  due  to  the  sensitivities  about  the  Madison 

1 1  referral,  even  if  it  wasn't  an  attempt  to  obstruct 

12  it,  but  did  I  hear  you  right  when  you  said  it  grew 

1 3  out  of  the  sensitive  nature  of  the  Madison  referrals 

14  themselves? 

15  A      I  said  in  my  opinion  I  think  the  reason 

16  they  reviewed  them  that  way  was  due  to  the 

1 7  overcautiousness  or  concern  due  to  the  sensitive 

1 8  matter,  yes. 

19  Q      Because  of  Madison  itself? 

20  A      Yes. 

21  Q      So  for  whatever  reason,  the  change  in 

22  policy  was  related  and  directly  related  to  the 
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1  Madison  referrals? 

2  A      Well,  I  don't  know  what  it  was  directly 

3  related  to.   I  said  that's  my  opinion  as  why.   I 

4  don't  know  what  it  was  directly  related  to.   They 

5  didn't  - 

6  Q      How  did  you  come  to  form  this  opinion? 

7  A      Common  sense. 

8  Q      Just  that  the  timing  of  it,  for  example? 

9  A      The  common  sense  of  wanting  to  be  real 

10  sure,  wanting  to  cover  all  bases,  when  you  are 

1 1  talking  about  a  governor  or  whatever,  that  just 

12  stands  to  reason. 

1 3  Q      Had  there  ever  been,  to  your  knowledge,  a 

14  legal  review,  prior  to  submission,  of  referrals  out 

15  of  the  Kansas  City  office  before  this  one? 

16  A      To  my  knowledge,  prior  to  the  Madison  ones, 

17  we  would  mail  off  our  referrals  to  the  U.S. 

18  Attorney's  office,  FBI  and  PLS  the  same  day,  they 

19  would  all  go. 

20  Q      The  same  day,  so  therefore  the  review  would 

21  not  occur  before  submission? 

22  A      Yes,  that's  correct. 
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1  Q      Are  you  aware  of  any  other  legal  reviews 

2  occurring  after  these  Madison  referrals?  Did  the 

3  policy  continue  to  be  applied  in  the  same  way? 

4  A      I  can't  answer  that.   1  don't  know. 

5  Q      I  think  you  told  us  that  you  wrote  another 

6  referral  on  a  different  case  after  these  Madison 

7  ones;  is  that  right? 

8  A      Yes,  I  did. 

9  Q      Do  you  remember  there  being  a  legal  review 

10  of -at  all? 

11  A      I  cannot  recall.  I  don't  know. 

12  MR.  BARTOLOMUCCI:    Mr.  Knight,  I  think 

13  that's  all  I  have. 

14  MR.  IVEY:    I  have  a  few  more.   I  apologize 

15  for  ping-pong  here. 

16  BY  MR.  IVEY: 

17  Q      You  said  that  based  on  the  number  of 

18  referrals  with  respect  to  Madison,  there  might  have 

19  been  more  wrongdoing  at  Madison  than  at  other 

20  institutions? 

2 1  A      Based  on  the  size  of  the  institution  and 

22  the  number  of  referrals  that  resulted,  it  appears _^ 
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1  that  there  was  more  on  a  size  basis.   If  I  understood 

2  his  question. 

3  Q      Let  me  see  if  I  follow  you.   Are  you  saying 

4  because  ~  in  comparison  with  institutions  that  are 

5  small  like  Madison,  or  are  you  saying  because  Madison 

6  is  a  small  institution? 

7  A      No,  1  am  saying  on  a  dollar  per  dollar 

8  basis,  the  size  of  the  institution,  versus  all  other 

9  institutions,  the  number  of  referrals  are  greater  in 

10  Madison  than  they  are  on  the  others. 

1 1  Q      Okay.    So  for  an  institution  that  lost  I 

12  think  it  was  $67  million,  which  is  what  Madison  lost, 

1 3  there  were  a  lot  of  referrals  for  an  institution  that 

14  size;  that's  what  you  are  saying? 

15  A      Yes. 

16  Q      But  for  institutions  that  were  ~  we 

17  already  discussed  that  there  were  countless 

1 8  institutions  that  were  much  larger  than  that,  and 

19  lost  much  more  than  $67  million;  is  that  a  fair 

20  statement? 

21  A      Yes. 

22  Q      Is  it  fair  to  say  that  you're  not  sure  how 
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1  many  referrals  came  out  of  a  lot  of  the  larger 

2  institutions  that  failed? 

3  A      I  don't  know  now.    I  did  have  that 

4  information  when  I  worked  in  that  area. 

5  Q      Are  you  aware  of  people  within  some  of 

6  these  large  financial  institutions  that  failed  being 

7  prosecuted  by  the  Justice  Department,  and  four,  five, 

8  six  instances  of  criminal  litigation  in  different 

9  states? 

10  A      I  am  not  sure  I  understand  your  question. 

1 1  Q      Are  you  aware  of  situations  where 

12  individuals  were  prosecuted  by  the  Justice  Department 

13  in  different  types  of  litigation? 

14  A      Yes. 

15  Q      Different  states? 

16  A      Yes. 

17  Q      Are  you  aware  of  large  financial 

18  institutions  that  have  massive  fraud  going  on? 

19  A      Yes. 

20  Q      Are  you  aware  of  financial  institutions 

21  that  as  a  result  of  this  massive  fraud  lost  more 

22  money  than  Madison  did? 
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1  A      Yes. 

2  Q      Let  me  show  you  this  list  here.   I  am 

3  afraid  there  is  no  Bates  stamp  number,  but  there  is 

4  an  ID  number,  1  guess,  for  the  file,  and  at  the 

5  bottom  it  is  S/AT  0043  and  S/AT  0044.   And  to  put  it 

6  in  English,  it  is  a  memorandum  from  Randall  Walton, 

7  criminal  coordinator  for  investigations,  to  Richard 

8  lorio  and  Michael  R.  Van  Vaulkenberg,  dated  May  22, 

9  1992.   And  it  says  "priority  listing  of 

10  institutions." 

11  Let's  flip  to  the  second  page  and  it  says 

12  in  this  paragraph  "the  criminal  investigations  on  the 

13  following  institutions  has  been  partially  completed 

14  and  some  criminal  referrals  have  been  filed.   The 

15  criminal  referrals  that  have  been  filed  are  being 

16  investigated  by  other  prosecutive  and  investigative 

17  agencies,  and  these  institutions  are  considered 

1 8  active  and  are  on  the  attached  schedule  for 

19  completion  of  the  criminal  investigation." 

20  Now  there  is  a  list  of  10  under  that 

21  paragraph,  one  of  which  is  Madison  Guaranty.   You 

22  recognize  any  of  these  ether  nine  institutions? 
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1  A      Yes. 

2  Q      Which  ones  do  you  recognize? 

3  A      Well,  I  ~  I  have  heard  of  all  of  them. 

4  Q      Are  you  familiar  with  the  amounts  of  money 

5  that  any  of  them  lost? 

6  A      No,  I  am  not. 

7  Q      Take  Savers  Federal,  for  example? 

8  A      No,  I  am  not.   None  of  those  were  in  my 

9  states,  these  are  all  Oklahoma  and  Arkansas 

10  institutions. 

11  Q      So  is  it  fair  to  say  you  are  not  sure  about 

12  the  amount  of  losses  with  respect  to  those  other  nine 

13  institutions  listed  with  Madison? 

14  A      Yes,  I  am  not  familiar. 

15  Q      Okay.   Let  me  ask  you  about  the  amount  of 

16  time  you  were  spending  on  investigations  other  than 

17  Madison. 

1 8  Now,  as  I  hear  you  describe  it,  it  sounds 

19  like  you  were  doing  your  active  investigative  work  on 

20  Madison,  and  you  were  doing  sort  of  maintenance  work 

2 1  on  the  other  ones.    If  there  was  information 

22  requested  you  would  get  it,  if  a  brush  Fire  came  up 
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1  you  would  deal  with  it,  but  your  active  investigation 

2  time  was  spent  on  Madison? 

3  A      That's  correct. 

4  Q      So  you  ~  were  you  doing  any  active 

5  investigative  work  on  anything  other  than  Madison 

6  during  that  period? 

7  A      No,  I  wasn't. 

8  Q      Now,  with  respect  to  the  amount  of  time  you 

9  spent  on  Madison,  I  guess  you  were  asked  if  that 

10  amount  of  time  was  excessive  or  ill  spent.   But  is  it 

1 1  fair  to  say  that  any  investigative  agency,  like  RTC, 

12  has  a  limited  amount  of  resources? 

13  A      We  would  have  a  limited  amount  of 

14  resources. 

15  Q      There  is  only  a  certain  number  of 

16  investigators  to  work  on  a  limited  amount  of  cases? 

17  A      That's  correct. 

18  Q      And  in  trying  to  determine  which 

19  investigations  you  should  work  on,  is  it  also  fair  to 

20  say  or  would  you  think  that  the  people  who  decide 

21  what  investigations  will  be  conducted  look  at  things 

22  like  the  size  of  the  loss  of  an  institution,  the 
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1  amount  of  fraud  committed  in  an  institution, 

2  possibility  for  civil  recovery  from  an  institution, 

3  those  types  of  factors? 

4  A      All  those  things  should  be  factors. 

5  Q      Okay.    So,  in  other  words,  in  order  to 

6  determine  whether  the  time  was  best  spent  on  Madison, 

7  as  opposed  to  some  other  institution,  you  have  to 

8  know  what  was  going  on  in  these  other  institutions  on 

9  the  sheet  that  we  just  talked  about  a  moment  ago? 

10  A      Yes. 

11  Q      Now,  with  respect  to  the  PLS  legal  review, 

12  are  you  aware  of  any  circumstances  on  other  referrals 

13  that  were  discussed  in  the  PLS  legal  review  with 

14  respect  to  the  Madison  referrals  or  other  referrals, 

1 5  where  the  lav^^ers  were  not  sure  that  all  the 

16  essential  elements  of  a  crime  had  been  established, 

17  or  even  addressed  in  a  referral? 

18  A      No.    I'm  only  familiar  with  the  ones  that  I 

19  did.   That's  the  only  ones  I  reviewed. 

20  Q      Would  you  say  it  is  a  reasonable  concern 

21  that  should  be  raised  by  someone  reviewing  a  referral 

22  that's  —  before  it  goes  out? 


1  A      If  someone  reviewing  it  has  some  questions, 

2  then  it  is  a  legitimate  concern. 

3  Q      So,  for  example,  if  a  referral  alleges 

4  possible  fraud,  but  there's  no  evidence  of  intent 

5  that  is  presented  whatsoever  within  the  referral, 

6  would  you  think  that  that's  a  concern  that  the  legal 

7  review  people  should  point  out? 

8  A      Yes. 

9  Q      Would  you  have  a  concern  about,  yourself, 

10  sending  out  a  referral  that  alleges  fraud,  for 

1 1  example,  but  doesn't  address  intent  in  any  way 

12  whatsoever? 

13  A      No  ~  1  would  have  a  personal  problem  with 

14  that. 

15  Q      Why  is  that? 

16  A      Well,  if  I  am  not  convinced  of  it  myself  1 

17  don't  know  how  I  expect  anybody  else  to  be,  so  I 

18  would  have  to  prove  it  to  myself  or  at  least  have  a 

19  reasonable  doubt  or  a  reasonable  concern  that  this 

20  did  happen.   1  would  have  to  have  something  other 

21  than  I  don't  ~  it  just  doesn't  look  right. 

22  Q      Now,  with  respect  to  the  delay  that  was 
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1  caused  by  the  PLS  review,  shipping  the  referrals  out, 

2  you  testified  a  moment  ago  that  you  thought  some 

3  people  might  have  thought  it  was  a  stalling  tactic; 

4  is  that  ~ 

5  A      That's  my  opinion,  yes. 

6  Q      Did  you  think  that  it  was  a  stalling 

7  tactic?  Did  you  have  any  evidence  that  this  was  an 

8  attempt  to  stall? 

9  A      No. 

10  Q      Now  you  were  also  asked  about  leaks. 

11  A      I'm  sorry.   About  what? 

12  Q      Leaks.   I  believe  counsel  asked  you  if 

13  Ms.  Lewis  was  the  kind  of  person  who  would  do  that 

14  kind  of  thing.   Do  you  recall  that  question? 

15  A      Yes.    I  recall  the  question. 

16  Q      You  said  ~  putting  her  character  aside, 

17  this  is  not  an  attempt  to  impeach  her  character  with 

18  this  question.   Would  it  be  fair  to  say  that  if 

19  Ms.  Lewis  provided  documents  to  Congressman  Leach 

20  that  were  confidential,  then  that  would  be  a  leak;  is 

21  that  a  fair  statement? 

22 A      I  would  —  it  would  be  considered  the  same. 
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1  in  my  opinion. 

2  Q      So  whether  she  is  a  good  person  or  not,  she 

3  would  have  provided  confidential  information  without 

4  permission? 

5  A      I  don't  know  what  the  documents  were  that 

6  was  provided.   That's  assuming  they're  confidential 

7  documents. 

8  Q      Let's  assume  they  were. 

9  A      Assuming  they  were  confidential  that  would 

10  be  a  leak,  yes. 

1 1  Q      You  also  mentioned  that  there  were  people 

12  that  didn't  like  her,  or  what  she  did,  I  think  was 

13  your  language. 

14  And  I  just  wanted  to  clarify  for  the 

1 5  record,  by  that,  did  you  mean  going  to  Congressman 

16  Leach? 

17  A      That's  exactly  what  I  meant. 

18  Q      Did  you  mean  anything  else  by  that  at  all? 

19  A      No,  I'm  —  I  really  don't  know  whether  they 

20  don't  like  her.   I  think  it  is  mostly  what  she  has 

21  done  they  don't  like. 

22  Q      I  just  wanted  to  make  sure  the  record  was 
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1  clear  as  to  the  source  of  that  dislike. 

2  Last  question  for  now.    When  you  submitted 

3  the  referral  to  PLS,  did  you  have  a  chance  to  see  it 

4  after  PLS  had  reviewed  it? 

5  A      I  don't  recall  when  we  called  ~  when  all 

6  investigators  got  together  to  sign  these  referrals. 

7  1  don't  recall  if  that  was  before  or  after  the 

8  review. 

9  Q      Did  there  come  a  time,  though,  when  you  saw 

10  it,  your  referral  again? 

1 1  Let  me  put  it  this  way:    Do  you  know  if  PLS 

12  changed  anything  in  your  referral,  any  language  in 

13  your  referral,  any  charges,  any  number,  anything  at 

14  all? 

15  A      Nothing  was  changed. 

16  Q      So,  regardless  of  what  they  did,  your 

17  referral  as  you  wrote  it  went  out  as  you  wrote  it;  is 

18  that  fair  to  say? 

19  A      Yes. 

20  MR.  IVEY:   That's  all  for  me. 

21  MR.  BARTOLOMUCCI:    I  have  three  categories 

22  of  questions  which  I  don't  think  will  take  very 
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1  long. 

2  EXAMINATION 

3  BY  MR.  BARTOLOMUCCI: 

4  Q      With  respect  to  that  May  22,  1992  priority 

5  listing,  the  memo  that  you  just  looked  at,  I  don't 

6  know  if  you  need  to  see  it  again,  but  wasn't  Madison 

7  on  that  list? 

8  A      It  was  on  the  list,  yes. 

9  Q      Does  that  list,  as  you  recall,  rank  in 

10  order,  this  is  the  one  we  have  to  do  first  and  this 

1 1  one  last,  or  they  are  just  sort  of  lumped  together, 

12  aren't  they? 

13  A      This  is  the  first  time  I  have  ever  seen 

14  this,  but  it  appears  like  these  here,  "the  following 

15  institutions  have  been  previously  investigated  for 

16  criminal  activity  and  unless  something  unforeseen 

17  surfaces  they  are  closed." 

18  I  can  just  read  this  to  you,  but  yes,  they 

19  are  ranking  them. 

20  Q      Madison  is  listed  along  with  several  other 

21  thrifts  in  that  memo;  right? 

22  A      Yes,  in  the  partially  completed  section. 
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1  Q      And  it's  listed  in  the  same  area  as  the 

2  thrifts  to  which  counsel  was  drawing  your  attention? 

3  A      Yes. 

4  Q      Around  in  that  particular  grouping,  there 

5  is  no  effort  made  to  say  this  one  is  worse  than  that 

6  one? 

7  A      No. 

8  Q      So  all  those  are  treated  as  in  the  same 

9  category  of  priority? 

10  A      Yes. 

1 1  Q      And  if  this  memo  is  in  May  of  1992,  and  I 

12  believe  it  was  dated  May  27,  1992,  that's  before  you 

1 3  did,  and  the  Madison  team  did  the  bulk  of  your 

14  investigatory  work  in  '93;  isn't  that  right? 

15  A      That's  correct. 

16  Q      So  this  memo  could  not  have  been  composed 

17  with  knowledge  of  what  your  investigation  would  turn 

18  up? 

19  A      No,  it  couldn't  have. 

20  Q      Moving  now  to  the  legal  review  of  the 

21  criminal  referrals,  I'm  correct,  aren't  I,  that  a 

22  legal  ~  a  criminal  referral  is  not  intended  to  lay 
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1  out  every  piece  of  evidence  which  you  would  need  to 

2  submit  to  a  jury  to  gain  a  criminal  conviction? 

3  A      No,  they  are  not  trial  ready. 

4  Q      In  fact  they  are  not  even  intended  to  be  as 

5  detailed  as  an  indictment,  which  would  have  to  list 

6  every  single  element  of  the  crime  and  all  the 

7  particular  facts? 

8  A      That's  correct. 

9  Q      In  fact,  the  purpose  of  a  criminal  referral 

10  is  to  let  law  enforcement  officials  know  the 

1 1  reasonable  suspicion  of  criminal  activity  is  afoot? 

12  A      Yes. 

13  Q      With  respect  to,  say,  questions  of  intent, 

14  it  might  well  be  possible  to  raise  a  reasonable 

15  suspicion  of  criminal  activity  in  a  referral  without 

16  discussing  intent? 

17  A      Yes,  it  could  be  there,  but  intent  is  ~  is 

18  an  important  part. 

19  Q      Sure.   As  you  described  your  work  to  me, 

20  you  don't  or  you  didn't  go  and  interview  people  when 

21  you  were  working  on  your  referrals;  isn't  that  right? 

22  A      That's  correct. 
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1  Q      So  you  weren't  going  to  be  eliciting 

2  statements  from  people  about,  you  know,  what  this 

3  person  thought  or  what  that  person  thought? 

4  A      No. 

5  Q      So,  intent,  if  any,  you  would  glean  from 

6  the  documents  themselves;  is  that  right? 

7  A      I  would,  yes. 

8  Q      And  that  in  many  cases  you  can  conclude, 

9  well,  someone  must  have  known  from  these  documents 

10  something.   You  can  for  certain  things  conclude, 

1 1  well,  they  must  have  known  this,  given  what  these 

12  documents  show? 

13  A      We  have  to  assume  certain  things. 

14  Q      The  last  thing  I  want  to  ask  you  about,  do 

15  you  think  that  ~  I  am  asking  hypothetically  here. 

16  Is  there  a  difference  in  your  mind  between  giving 

17  confidential  information  to  a  newspaper  person  and 

18  not  telling  anyone  that  you  are  doing  that,  you  know, 

19  that  classic  leak  of  information  to  the  press,  on  the 

20  one  hand,  and  turning  over  documents  to  a  national 

2 1  representative.  Senator,  member  of  Congress,  in  an 

22  attempt  to  focus  public  attention  on  a  particular  — 


1  what  you  perceive  to  be  a  problem? 

2  A      That's  the  same  thing  in  my  opinion. 

3  Q      You  don't  see  any  difference  between  ~ 

4  A      Not  in  this  instance. 

5  Q      Do  you  think  there  is  ~ 

6  A      Because  the  outcome  is  the  same. 

7  Q      I  am  not  talking  about  any  particular 

8  instance.   I  mean  I  am  just  asking  in  your  mind  can 

9  you  see  a  difference  between,  say,  whistle-blowing 

10  and  leaking? 

11  A      This  isn't  whistle-blowing  in  my  opinion. 

12  Q      I  am  not  asking  about  this  particular 

13  case. 

14  A      I  see  a  difference  between  whistle-blowing 

15  and  this,  yes,  I  do. 

16  Q      I  am  not  asking  with  reference  to  this 

17  particular  case  or  any  particular  case,  but  you  would 

1 8  agree  that  there  is  a  difference  between 

19  whistle-blowing,  that  is  letting  a  higher  authority 

20  know  of  suspected  wrongdoing,  what  I  am  calling 

2 1  whistle-blowing,  and  the  classic  leak  of  information 

22  to  the  press? 
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1  A      I  see  a  difference. 

2  MR.  BARTOLOMUCCI:   That's  my  last  question 

3  to  you. 

4  MR.  IVEY:    Could  you  repeat  the  last 

5  question  and  the  answer. 

6  (The  reporter  read  the  record  as  requested.) 

7  EXAMINATION 

8  BY  MR.  IVEY: 

9  Q      Could  you  clarify  that  a  little  for  me. 

10  Maybe  it  would  be  clearer  if  you  would  talk  about 

1 1  this  particular  case.   Did  you  think  that  Ms.  Lewis 

12  going  to  Congressman  Leach  was  a  whistle-blowing 

13  situation? 

14  A      No,  I  do  not. 

15  Q      So  the  hypothetical  he  just  asked  you  has 

16  nothing  to  do  with  the  Lewis  scenario? 

17  A      No,  because  he  said  not  to  apply  it  to  this 

18  case. 

19  EXAMINATION 

20  BY  MR.  BARTOLOMUCCI: 

21  Q      But  you  told  me  that  you  didn't  know  what 

22  she  gave  to  Congressman  Leach,  whether  the  documents 
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1  were  confidential,  or  why  she  did  it;  is  that  right? 

2  A      I  told  you  that,  but  I  also  know  the 

3  outcome  of  the  referrals,  and  they  do  not,  in  my 

4  estimation,  equal  whistle-blowing.   None  of  these 

5  people  are  our  supervisors  or  government  employees, 

6  that  ~  on  the  referrals,  so  that  would  not  be 

7  whistle-blowing;  that  would  be  criminal. 

8  Q      In  your  opinion,  based  upon  what  you  know, 

9  you  wouldn't  consider  that  whistle-blowing? 

10  A      No,  I  would  not. 

11  Q      But  again  that's  based  upon  the  limited 

12  knowledge  that  you  have  of  it? 

13  A      Yes. 

14  MR.  BARTOLOMUCCI:   No  further  questions. 

15  (Whereupon,  at  7:25  p.m.,  the  deposition 

16  was  concluded.) 
17 

1 8  

19  RANDY  KNIGHT 
20 

21 
22 
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I,    JOANNE  LIVERANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


Jui^\ 


^j^mT^t/^A^ 


>tary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 
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1  PROCEEDINGS 

2  (McDowell  Exhibits  1  and  2  identified.) 

3  Whereupon, 

4  GERALD  MC  DOWELL 

5  was  called  as  a  witness  and,  having  first  been  duly 

6  sworn,  was  examined  and  testified  as  follows: 

7  EXAMINATION 

8  BY  MR.  GICALE: 

9  Q      State  your  name  for  the  record. 
10           A      Gerald  McDowell. 

11 
12 

13  Q      Your  present  business  address? 

14  A      Room  10100,  Bond  Building,  1400  New  York 

15  Avenue,  Washington,  D.C. 

16  Q      And  what  is  your  business  phone  number? 

17  A      202-616-0430. 

1 8  Q      And  what  is  your  present  position  with  the 

19  Department  of  Justice? 

20  A      I  am  the  chief  of  the  asset  forfeiture  and 

21  money  laundering  section. 

22 Q      And  how  long  have  you  been  in  that 

4 

1  position? 

2  A      Since  Monday,  and  prior  to  that,  if  I  can 

3  anticipate  your  question. 

4  Q      Go  ahead. 

5  A      I  was  the  director  of  the  asset  forfeiture 

6  office,  since  October  3rd,  1994. 

7  Q      Where  were  you  prior  to  being  the  director 

8  of  the  asset  forfeiture  office? 

9  A      For  two  and  a  half  years,  I  was  the  chief 

10  of  the  fraud  section  of  the  Department  of  Justice. 

1 1  Q      What  dates  would  that  have  been  from? 

12  A      March  1992  until  October  3,  1994. 

13  Q      Now,  in  your  ~  strike  that. 

14  Mr.  McDowell,  this  deposition  is  being 

15  conducted  pursuant  to  Senate  Resolution  120.   The 

16  resolution  establishes  a  special  committee 

17  administered  by  the  Senate  Banking  Committee  to 

18  conduct  an  investigation  involving  Whitewater 

19  Development  Corporation,  Madison  Guaranty  Savings  & 

20  Loan  Association,  Capital  Management  Services  Inc., 

2 1  the  Arkansas  Development  Finance  Authority,  and  other 

22  related  matters. 
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1  Section  (l)(b)(2)(c)  of  Senate  Resolution 

2  120  authorizes  investigation  and  public  hearings  into 

3  whether  the  Department  of  Justice  has  improperly 

4  handled  RTC  criminal  referrals  relating  to  Madison 

5  Guaranty  Savings  &  Loan  Association  or  Whitewater 

6  Development  Corporation.   This  will  be  the  focus  of 

7  today's  deposition. 

8  You  were  requested  to  testify  on  October 

9  5th,  1995.   This  deposition  is  being  taken  in  advance 

1 0  of  public  hearings  that  may  be  held  later,  in  October 

11  or  November  of  this  year.   It  is  possible  you  may 

12  testify  at  these  hearings. 

13  We  will  ask  you  a  series  of  questions.   You 

14  are  testifying  under  oath.   If  you  don't  understand  a 

15  question,  let  us  know  and  we  will  rephrase  it. 

16  The  stenographer  will  prepare  a  record  of 

17  questions  and  answers.   The  deposition  will  be 

1 8  treated  as  committee  confidential  until  the 

19  commencement  of  the  hearings.  Prior  to  the  hearings 

20  you  will  receive  a  letter  from  the  committee  telling 

21  you  that  you  may  come  to  the  Senate  to  review  the 

22  transcript  of  your  deposition.   And  you  may  make 

1  notes  of  any  corrections  of  transcription  on  an 

2  errata  sheet. 

3  If  you  are  called  to  testify  in  a  public 

4  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

5  deposition  transcript  four  days  in  advance  of  your 

6  testimony.   You  may  be  represented  by  counsel. 

7  Objections  to  the  form  of  questions  will  be  noted  for 

8  the  record.   Counsel  may  object  on  grounds  of 

9  privilege  or  relevance.  The  committee  chairman  may 

10  rule  on  objections  where  the  witness  refuses  to 

1 1  answer  a  question. 

12  Do  you  understand  that? 

13  A      Yes. 

14  Q      Mr.  McDowell,  when  you  were  chief  of  the 

15  fraud  section  between  March  of  1992  and  October  3rd, 

16  1994,  you  were  supervising  Allen  Carver  at  that  time; 

1 7  correct? 

18  A      That's  right. 

19  Q      He  was  your  principal  deputy? 

20  A      That's  correct. 

21  Q      And  Mr.  Arterberry,  you  supervised  him  as 

22  well? 
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1  A      That's  right.    He  was  one  of  the  deputy 

2  chiefs  of  the  fraud  section. 

3  Q      So  he  was  a  deputy  to  Mr.  Carver? 

4  A      No,  he  was  a  deputy  to  me,  and  of  all  of  my 

5  deputies,  Allen  was  the  principal  deputy. 

6  Q      Now,  are  you  aware  of  the  committee's 

7  document  request  to  the  Department  of  Justice  dated 

8  August  25,  1995? 

9  A      I  know  that  there  have  been  numerous 

10  document  requests  from  the  House  and  the  Senate.  And 

1 1  I  assume  there  was  one  but  1  don't  think  I've  ~  if  I 

12  have  focused  on  it,  I  can't  think  of  it  now. 

1 3  Q      Pursuant  to  these  various  requests,  have 

14  you  searched  for  responsive  documents,  notes,  reports 

1 5  and  memorandum? 

16  A      Yes,  right. 

17  Q      Have  all  the  responsive  documents  that  you 

18  are  aware  of  been  produced? 

19  A      That's  correct. 

20  Q      Did  you  speak  to  anyone,  other  than  counsel 

2 1  from  the  Justice  Department,  prior  to  your  deposition 

22  today,  with  respect  to  the  substance  of  your 

1  testimony? 

2  A      The  substance  of  my  testimony,  no,  but  the 

3  committee's  inquiry,  yes. 

4  Q      What  do  you  mean  by  that? 

5  A      1  didn't  tell  people  what  I  was  going  to 

6  talk  about,  but  I  talked  to  people  who  had  been 

7  witnesses  before  the  committee,  just  to  find  out  what 

8  the  committee  was  doing. 

9  Q      What  the  questions  were  that  were  asked? 

10  A      Not  so  much  —  not  what  the  questions  — 

1 1  who  was  the  questioner,  how  long  did  it  take,  what 

12  did  they  go  into,  what  was  it  like. 

13  Q      Who  did  you  have  these  discussions  with? 

14  A      Carver,  Don  Mackay,  and  Joe  Gangloff. 

1 5  Q      When  did  you  have  these  discussions  with 

16  Carver  and  Mackay? 

17  A      Yesterday. 

1 8  Q      When  did  you  have  the  conversations  with 

19  Gangloff? 

20  A      Yesterday  morning. 

21  Q      Gangloff  is  in  a  different  section  than 

22  your  own;  correct? 
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1  A      That's  right. 

2  Q      Public  integrity? 

3  A      Deputy  chief  of  the  public  integrity. 

4  Q      Did  you  meet  to  discuss  this? 

5  A      We  met.   There  was  a  fire  drill  in  the  Bond 

6  Building  yesterday  and  we  all  had  to  gather  on  the 

7  street,  and  it  was  ~  one,  we  all  know  one  another, 

8  and  two,  we  are  all  undergoing  a  common  experience. 

9  So  Carver  and  I  left  the  building  together,  and  ran 

10  into  Gangloff  and  we  discussed  it. 

1 1  Q      Okay.   Did  Carver  talk  to  you  about  the 

12  questions  that  he  was  asked? 

13  A      I  think  he  generally  went  through  the 

14  questions.   We  didn't  spend  a  lot  of  detail  on  what 

15  questions.   What  I  wanted  to  know  was  what  it  was 

16  like,  how  long  it  took,  that  kind  of  thing. 

17  Q      What  about  Mr.  Gangloff? 

18  A      Gangloff  volunteered  a  few  things;  I  don't 

19  know  -- 

20  Q      Like  what? 

21  A      He  was  kidding.   He  said  something  to  the 

22  effect  that,  he  was  asked  if  he  would  review  his 

1  House  transcript  and  he  indicated  he  didn't  plan  on 

2  doing  it  unless  someone  told  him  to. 

3  And  that  kinds  of  thing.   I  am  not  too  sure 

4  whether  he  was  kidding  or  not,  but  ~ 

5  Q      Anything  else  Mr.  Gangloff  said  to  you? 

6  A      Well,  it  was  more  than  ~  we  talked  more 

7  than  that,  but  that's  the  one  thing  that  stuck  out  in 

8  my  mind,  because  he  is  generally  not  a  frivolous  guy 

9  so  I  couldn't  tell  whether  he  was  pulling  my  leg,  or 

10  whether  he  actually  said  that,  but  that's  what  he 

1 1  told  me. 

12  Q      He  said  he  had  not  reviewed  the  House 

13  transcript? 

14  A      No,  that  he  didn't  plan  to  correct  it. 

15  Q      What  about  with  respect  to  Mr.  Mackay,  did 

16  you  have  discussions  with  him? 

17  A      Right.    Carver  and  I  were  coming  back  from 

18  a  reception  over  at  Treasury's  executive  office  of 

19  asset  forfeiture,  and  Mackay  was  out  on  the  street  ~ 

20  he  is  a  smoker  and  he  tends  to  have  to  leave  the 

21  building  every  once  in  a  while.   And  we  met  him  and 

22  Jim  Nixon  coming  back. 
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1  Q      Did  you  discuss  the  questions  or  his 

2  answers  yesterday  with  him? 

3  A      I  can't  say  that  we  didn't  discuss  it  but 

4  it  was  more  like  how  long  did  it  take.   Carver  seemed 

5  to  be  here  for  an  awfully  long  time,  and  I  wanted  to 

6  know,  was  it  the  same  with  Mackay,  just  to  plan  out 

7  my  day  and  generally  commiserated  about  the 

8  experience. 

9  But  I  don't  recall  any  specific  questions. 

10  You  know,  Don  said  that  somebody  had  told  him  ~  and 

1 1  maybe  it  was  the  ~  the  warning  that  you  just  gave 

12  me,  but  he  said  that  there  was  an  indication  that  he 

13  would  have  to  go  back  for  open  hearings,  which  I 

14  mean,  frankly,  we  ~  that  was  a  little  surprising. 

1 5  Q      Any  other  discussions  you  recall  with 

16  either  Carver,  Mackay  or  Gangloff  about  the  substance 

17  of  the  depositions? 

18  A      Well,  with  Carver  I  had  met  and  talked  to 

19  him  about  it  yesterday.   I  mean  when  the  fire  drill 

20  came,  we  were  meeting. 

21  Q      So  you  did  ~  had  some  extensive 

22  discussions  about  the  substance  of  his  deposition? 


12 


1  A      Yes.   It  was  definitely  about  the 

2  deposition.   The  substance  is  — 

3  Q      What  was  it? 

4  A      1  wanted  to  know,  in  as  much  detail  as 

5  possible,  how  long  it  took,  what  were  the  questions 

6  like,  what  was  the  proceeding  like.   We  had  both  gone 

7  through  the  House  one  and  1  think  we  had  the  same 

8  questioner. 

9  Q      Okay,  but  did  he  -- 

10  MR.  BEN-VENISTE:    Can  I  interpose  a 

1 1  question  about  the  relevance  of  all  of  this.   Are  you 

12  suggesting  that  it  is  somehow  improper  for  people  to 

13  discuss  their  testimony  before  this  committee? 

14  Nobody  is  under  any  injunction  not  to  discuss  it. 

15  MR.  GICALE:    I  think  it  is  relevant  in 

16  terms  of  the  way  people  give  testimony  and  if  people 

17  are  consulting  with  each  other  before  they  come  in  to 

1 8  testify,  that  may  have  an  impact  of  the  testimony  as 

19  each  of  them  as  they  come  forward.   So  I  think  it  is 

20  relevant  to  get  into  what  they  know  about  the  other 

21  person  who  has  come  before  this  committee. 

22  MR.  BEN-VENISTE:    This  takes  on  the  aspect 
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1  of  the  Versailles  hall  of  mirrors.   You  start  with 

2  something  that  is  difficult  to  understand  the 

3  relevance  of,  and  then  you  go  into  why  people  discuss 

4  their  testimony  about  that  thing  about  which  there  is 

5  little  relevance  to  start  with.    So  if  we  just  going 

6  to  spend  our  time  doing  this,  you  know,  we  are  1 5 

7  minutes  into  this  deposition  and  we  haven't  gotten  to 

8  any  of  the  substance  of  what  this  witness  can 

9  provide. 

10  MR.  GICALE:   I  note  your  objection,  I  note 

1 1  your  concern  and  1  intend  to  move  along.   But  I  do 

12  believe  it  is  relevant  when  witnesses  consult  with 

1 3  each  other  before  they  come  in  here  to  testify  and  I 

14  think  it  impacts  on  what  their  testimony  ultimately 

15  may  be.   And  I  think  that  that's  a  concern  that's 

16  relevant,  whether  it  is  this  proceeding  or  any  other 

17  proceeding. 

18  BY  MR.  GICALE: 

19  Q      What  matters  of  substance  did  you  talk 

20  about  with  Mr.  Carver  with  respect  to  his  deposition? 

21  A      I  think  the  only  sustained  matter  of 

22  substance  that  we  talked  about  was  that  he  had 


1  prepared  a  chronology  that  he  thought  was  useflil  in 

2  his  testimony,  and  I  said  can  I  have  a  copy  and  he 

3  gave  me  a  copy  of  it. 

4  Q      So  you  had  the  benefit  of  that  this  morning 

5  before  you  came  in,  his  chronology? 

6  A      I  had  the  benefit  of  it  last  night.   I 

7  didn't  read  it  this  morning. 

8  Q      Anything  else  of  substance  that  you 

9  discussed  with  Mr.  Carver? 

10  A      Not  that  1  can  remember.   I  mean  we  went 

1 1  through  basically  those  subjects  of  what  it  was  like 

12  and  why  did  it  take  so  long,  and  this  and  that.   Then 

13  the  fire  drill  came  and  we  went  downstairs,  and  ran 

14  into  Gangloff,  and  the  topic  was  on  our  minds,  and 

15  then  later  in  the  day,  talking  to  Mackay,  and  Nixon 

16  on  the  street,  similarly,  it  was  a  common  topic.   But 

17  I  don't  think  we  went  deeply  into  any  particular 

1 8  matter. 

19  Q      Now,  with  respect  to  the  chronology,  did 

20  you  go  through  it  item  by  item  with  Mr.  Carver 

21  yesterday? 

22  A      No.   After  he  gave  it  to  me,  when  I  had  a 
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1  chance  last  night  to  go  over  my  testimony  in  full  and 

2  to  look  at  the  chronology,  I  read  it. 

3  Q      Did  you  have  a  conversation  with  anyone 

4  else  who  has  testified  before  this  committee  about 

5  the  substance  of  their  testimony? 

6  A      About  the  substance,  no.    I  don't  know  all 

7  who  has  testified,  but  those  are  the  people  that  I 

8  have  talked  to. 

9  Q      I  am  going  to  show  you  what's  marked  for 

10  identification  as  ~  it  is  an  exhibit,  Exhibit  Number 

11  1 .    This  is  a  copy  of  your  deposition  before  the 

12  Committee  on  Banking  and  Financial  Services,  U.S. 

13  House  of  Representatives,  in  the  matter  of  Madison 

14  Guaranty  Savings  &  Loan,  and  the  date  is  September 

15  15,  1995. 

16  Have  you  had  —  you  testified  before  that 

17  committee  on  that  date;  is  that  correct? 

18  A      Yes. 

19  Q      Under  oath? 

20  A      Right. 

21  Q      And  have  you  had  an  opportunity  to  review 

22  your  testimony  — 
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1  A      Yes. 

2  Q      ~  before  that  committee  on  that  date? 

3  A      Yes,  I  looked  at  it  yesterday. 

4  Q      And,  after  ~  is  your  testimony  that  day, 

5  after  reviewing  it,  a  true  and  accurate  reflection  of 

6  your  testimony  of  that  day? 

7  A      I  know  there  are  a  number  of  relatively 

8  minor  corrections,  that  I'll  ~  when  I  get  a  chance, 

9  1  will  make.   1  made  notes  on  my  copy. 

10  Q      Other  than  those  minor  ~ 

1 1  A      One  was  of  substance.   They  left  a  "not" 

12  out  which  changed  the  meaning  but  the  context  was 

13  pretty  clear  what  I  meant,  but  ~ 

14  Q      The  "not,"  if  that's  significant,  what  page 

15  are  you  referring  to? 

16  A      If  I  had  known,  I  would  have  brought  my 

17  copy.   But  it's  ~ 

18  MR.  GICALE:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  MR.  GICALE:    Back  on  the  record. 

21  BY  MR.  GICALE: 

22  Q      Mr.  McDowell,  apparently  you  have  indicated 
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1  that  you  will  be  submitting  an  errata  sheet  with 

2  respect  to  this  deposition? 

3  A      That's  my  plan,  yes. 

4  Q      I  would  request  then  when  you  do  submit 

5  that,  that  we  receive  a  copy  of  that  errata  sheet  so 

6  that  we  can  mark  it  as  Exhibit  Number  2,  pursuant  to 

7  this  deposition. 

8  MR.  SGRO:   You  will  receive  a  copy  when  it 

9  is  completed. 

10  MR.  GICALE:   Do  you  have  any  idea  how  long 

1 1  before  that  is  submitted? 

12  MR.  SGRO:    It  has  to  be  submitted  to  the 

13  House  30  days  from  our  receipt;  10  days  have  probably 

14  passed  already,  so  within  the  next  two  weeks,  you 

1 5  should  receive  it. 

16  BY  MR.  GICALE: 

17  Q      Mr.  McDowell,  you  were  asked  a  number  of 

18  questions  in  that  House  deposition  with  respect  to 

19  the  MacDougall  memorandum,  the  Mark  MacDougall 

20  memorandum  ~ 

21  A      Right. 

22 Q      —  the  recusal  of  Paula  Casey  and  a  number 


1  of  other  matters.   I  would  just  like  to  focus  on  a 

2  few  of  those  matters  or  a  few  documents  related  to 

3  those  matters. 

4  First  I  will  show  you  what's  marked  for 

5  identification  ~  now,  the  second  page  of  this  is 

6  marked  Bates  number  00445 1 ,  and  the  only  number  I 

7  have  on  the  front  page  is  GEM  34.   And  it  is  a 

8  redacted  document  from  Department  of  Justice,  and  I 

9  don't  have  a  date. 

10  Richard,  if  you  want  to  take  a  quick 

1 1  glance. 

12  MR.  BEN-VENISTE:    Off  the  record. 

13  (Discussion  off  the  record.) 

14  BY  MR.  GICALE: 

15  Q      Mr.  McDowell,  directing  your  attention  to 

16  that  exhibit,  in  particular  the  second  page  and  this 

1 7  is  00445 1 ,  are  those  your  notes? 

18  A      The  first  page  looks  like  my  handwriting. 

19  The  second  page,  I  don't  think  so. 

20  Q      Do  you  know  what  these  notes  are 

2 1  relating  —  are  related  to? 

22  A      Well,  the  first  page,  they  were  kind  of 
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1  self-explanatory  Paula  Casey  should  recuse  on  Clinton 

2  allegations. 

3  The  second  page,  to  the  extent  I  can  read 

4  it,  "preelection  referral  re:,"  then  I  can't  make  it 

5  out. 

6  Q      Would  those  words  be  check  kiting? 

7  A      Well,  I  can  see  kiting,  after  the  slash  but 

8  I  don't  know  what  the  first  part  is.    But  I  don't 

9  know  of  any  other  kiting  besides  check  kiting  so  it 

10  must  be.    "USA  ~  not  going  to  pursue"  ~  oh,  "just 

1 1  BS,"  and  I  don't  know  what  the  next  word  is,  and  then 

12  it  looks  like  "recusal."  I  don't  think  that's  my 

13  writing.   For  one  thing,  I  can't  read  it. 

14  Q      So  the  first  page  of  this  set  is  your 

15  writing? 

16  A      Right. 

17  Q      And  the  second  page? 

18  A      And  the  stuff  on  the  upper  comer,  that's 

19  my  handwriting. 

20  Q      The  notes,  your  initials,  there  up  in  the 

2 1  comer? 

22  A      Yes,  but  the  - 

20 

1  Q      Second  page  is  not  your  writing? 

2  A      No. 

3  Q      Do  you  know  ~ 

4  A      I  don't  recognize  it  either. 

5  Q      Do  you  recall  anybody  saying  to  you  that 

6  the  U.S.  Attomey  in  Little  Rock,  Paula  Casey,  was 

7  not  going  to  pursue  this,  and  that  the  matter  was 

8  just  BS? 

9  MR.  BEN-VENISTE:    I  think  you  have  added 

10  something  that  is  not  in  the  document,  that  the  U.S. 

1 1  Attomey  was  Paula  Casey. 

12  BY  MR.  GICALE: 

13  Q      Well  -- 

14  A      1  have  no  recollection  of  this,  or  any 

15  discussion,  or  any  of  it. 

16  Q      Do  you  recall  having  a  conversation  with 

17  Paula  Casey  or  being  told  that  Paula  Casey  was  not 

18  going  to  pursue  the  criminal  referral  C004  because 

19  she  thought  it  was  just  BS? 

20  A      The  only  dealings  I  had  with  Paula  Casey 

21  all  surrounded  the  Hale  matter,  not  the  previous 

22  referrals.   So  1  don't  recall  her  ever  saying  that. 
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1  about  --  is  it  C004? 

2  Q      The  first  criminal  referral  that  came  to 

3  the  Department  of  Justice  in  September  and  October  of 

4  1992. 

5  A      Right. 

6  MR.  SGRO:    At  this  point,  I  think  it  is 

7  significant  to  note  the  document  simply  says  USA  and 

8  being  there  is  no  date,  we  don't  know  whether  it 

9  could  be  Chuck  Banks,  Richard  Pettus  or  Paula  Casey. 

10  MR.  QIC  ALE:    Of  course,  that's  why  -- 

1 1  MR.  SGRO:    It  shouldn't  be  tied  to  this 

12  document,  that's  my  only  point,  the  question. 

13  MR.  GICALE:    I  mean  it's  a  document  with 

14  his  notes.   I  am  just  asking  him  a  question. 

15  MR.  SGRO:   That's  fme.   I  just  wanted  to 

16  clarify. 

17  MR.  GICALE:    I  understand. 

18  BY  MR.  GICALE: 

19  Q      You  can't  recall  anyone  in  your  section 

20  telling  you  that  Paula  Casey  believed  that  that 

21  criminal  referral  was  BS? 

22 A      No,  in  those  words  or  even  discussing  it. 

22 

1  The  only  discussions,  you  know,  that  I  can  recall 

2  about  Paula  Casey  and  the  old  referral  have  come  up 

3  since  these  hearings  have  started.   I  don't  remember 

4  discussing  it  back  at  that  time. 

5  Q      Next  I  am  going  to  show  you  what  is  marked 

6  for  identification  ~  and  the  only  identification 

7  number  I  have  on  this  GEM  000302.    This  is  apparently 

8  an  E-mail  message  from  you,  dated  October  12,  1993, 

9  2:39  p.m.,  subject  the  Hale  case. 

10  MR.  SGRO:    Off  the  record. 

1 1  (Discussion  off  the  record.) 

12  BY  MR.  GICALE: 

13  Q      Now,  this  is  your  E-mail  message;  correct? 

14  A      Right. 

15  Q      Do  you  know  who  this  message  went  to,  or 

16  was  it  just  a  message  to  yourself? 

17  A      No,  I  am  sure  it  wasn't  a  message  to 

18  myself,  but  who  it  was  to,  I  don't  know. 

19  Q      Now,  in  this  message,  you  describe  a 

20  conversation  you  had  with  the  first  assistant  U.S. 

21  Attorney,  Michael  Johnson,  from  Little  Rock;  is  that 

22  correct? 
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1  A      Right. 

2  Q      And  directing  your  attention  to  the  middle 

3  of  the  second  paragraph,  the  sentence  —  the  10th 

4  line  starting  with  the  words  "here  what  they  need," 

5  those  words,  do  you  see  that  sentence? 

6  A      Yes,  right. 

7  Q      And  the  sentence  "here  what  they  need  is 

8  the  underlying  documents."  And  then  it  goes  on  to 

9  say  also,  "the  previous  RTC  referral  last  year  in 

10  this  matter  from  the  same  RTC  local  lawyer  was  of 

1 1  dubious  value  and  through  highly  speculative 

12  conclusions  essentially  you  have  a  nearly  useless 

13  tail  wagging  a  valuable  document  dog." 

14  Do  you  know  ~  now,  was  that  a  verbatim 

15  conversation  with  Johnson  or  was  that  your  summary  of 

16  what  he  had  been  saying? 

17  A      I  don't  think  this  is  at  all  verbatim.   I 

18  think  I  was  just  trying  to  get  down  the  gist  of  what 

19  we  talked  about. 

20  Q      And  what  did  he  say  to  you  with  respect  to 

21  the  referral  and  the  documents  that  supported  it? 

22 A      Beyond  this  document  here,  I  don't  have  any 


24 


1  memory  of  his  exact  words.    I  guess  the  point  of 

2  doing  it  was  to  keep  some  sort  of  record  of  what  he 

3  said. 

4  Q      This  was  a  -- 

5  A      Mostly  what  I  remember  about  this  period 

6  was  the  local  U.S.  Attorney's  Office  and  the  FBI  were 

7  very  frustrated  because  they  couldn't  get  the 

8  evidence  from  the  RTC,  and  they  couldn't  do  anything 

9  until  they  got  it.    And  I  think  this  was  his 

10  complaining  to  me  about  it.   But,  his  exact  words,  I 

1 1  don't  know  how  important  they  were.   I  mean  I  didn't 

12  purport  to  quote  him. 

1 3  Q      But  in  any  event,  he  felt  there  was  ~  he 

14  felt  there  was  some  importance,  and  it  appears  that 

1 5  you  agreed  to  obtain  the  documents  that  supported 

16  this  referral  to  pursue  the  investigation;  correct? 

17  A      Right. 

18  Q      May  I  have  that  back? 

19  A      Sure. 

20  Q      Do  you  know,  ultimately,  did  they  obtain 

21  those  documents? 

22  A      I  think  they  did. 
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1  Q      Next  I  will  show  you  what  is  marked  for 

2  identification  as  Bates  number  005 1  and  I  believe  it 

3  is  32,  and  this  is  a  memo  dated  12/7  and  the  year 

4  is  ~  seems  obliterated,  but  it  ~  but  it  is  stamped 

5  received  by  you  on  12/10/93.    It  is  from  David 

6  Margolis,  associate  deputy  Attorney  General? 

7  A      Right. 

8  Q      Do  you  recall  this  routing  and  transmittal 

9  slip? 

10  A      Mostly  because  I  have  seen  these  documents, 

1 1  but  -- 

12  Q      Mr.  Keeney's  name  is  on  the  first  line; 

13  correct? 

14  A      Right. 

1 5  Q      And  then  yours,  in  different  writing, 

16  appears,  is  on  the  third  line? 

17  A      That's  right.    Right. 

18  Q      Do  you  know  why  Mr.  Margolis  ~  first  of 

19  all,  was  this  directed  to  you  and  Mr.  Keeney  or  just 

20  Mr.  Keeney  and  you  were  given  a  copy? 

21  A      It  looks  to  me  like  Mr.  Keeney's  name  is  in 

22  David  Margolis' s  handwriting  and  my  name  is 


1  Mr.  Keeney's  writing. 

2  Q      Did  Mr.  Keeney  discuss  this  routing  and 

3  transmittal  slip? 

4  A      I  doubt  it.    But  if  we  did,  I  don't  have 

5  any  independent  memory  of  it.   I  think  I  responded  to 

6  the  question. 

7  Q      In  it  he  states  "I  know  that  the  recusal 

8  has  been  orally  approved.  Are  the  reasons  stated  in 

9  Tony's  memo  the  ones  upon  which  the  decision  was 

10  made?"  Now,  the  Tony  he  is  referring  to  is  Tony 

1 1  Moscato;  correct? 

12  A      Right. 

13  Q      Now,  he  was  attempting  to  ascertain  whether 

14  or  not  the  decisions  in  Paula  Casey's  recusal  memo 

15  were  the  correct  reasons,  or  were  all  the  reasons? 

16  A      From  looking  at  the  note,  yes. 

17  Q      As  a  resuh  of  this  note,  did  you  have  some 

1 8  further  discussion  with  anyone  with  respect  to  what 

19  the  reasons  were  for  Mr.  ~  Ms.  Casey's  recusal? 

20  A      From  looking  at  my  response,  it  looked  like 

2 1  I  relied  on  my  own  memory  and  sent  a  response  back. 

22  Q      What  was  your  response? 
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1  A      I  thought  that  her  ~  well,  I  don't  think 

2  Moscato's  memo  ~  if  you  have  a  copy  of  both  my 

3  response  and  his  memo,  it  would  help  me  here  ~  but  I 

4  don't  think  ~  Moscato  went  into  detail  and  her 

5  letter  was  very  general,  didn't  ~  had  almost  no 

6  detail.  And  I  thought  that  the  only  reasons  that  I 

7  heard  from  her,  at  the  meeting  that  we  had  attended 

8  in  the  deputy's  office. 

9  Q      No,  that  was  the  November  3,  1993  meeting? 

10  A      Whatever  the  date  was,  where  we  had  a 

1 1  meeting  in  the  deputy's  office.   I  think  there  was 

12  only  one,  were  not  the  same.   And  like  any  process 

13  the  people  go  through,  there  are  a  lot  of  reasons  and 

14  there  was  ~  I  think  that's  probably  ~  1  am 

15  speculating  here  why  Margolis  asked  the  question. 

16  Moscato's  recollection  and  his  note  to  the 

17  deputy's  office  was  different  than  her  letter,  and 

1 8  David  wanted  to  know  what  the  ~  what  the  reasons 

19  were  upon  which  the  decision  was  made. 

20  I  think  my  recollection  is  memorialized  and 

2 1  my  response  was  that  there  were  other  reasons  as 

22  well.   I  mean  she  focused  on  her  relationship  with 

28 

1  Governor  Tucker,  1  think  Moscato's  memo  mentioned  the 

2  Clintons.    It  is  probably  a  combination  of  all  of  it, 

3  plus  a  public  perception. 

4  In  any  event,  nobody  ever  came  back  to  me 

5  to  amplify  it  from  my  answers  so  there  the  matter 

6  ended. 

7  Q      Was  Margolis  at  the  November  3rd  meeting? 

8  A      I  don't  believe  he  was,  no. 

9  Q      You  were  though? 

10  A      I  was  there. 

11  Q      So  the  reasons  why  discussed  for  her 

12  recusal  in  that  meeting  were  indeed  different  from 

13  the  memo,  a  copy  of  which  came  to  you  for  her 

14  recusal;  correct? 

15  A      Her  letter. 

16  Q      Her  letter? 

17  A      Well,  her  letter  was  very  vague  and 

18  general.   It  didn't  go  into  great  detail  although  it 

19  probably  was  accurate.  I  mean  there  was  a  number  of 

20  reasons  why  she  could  have  recused,  and  probably  I 

21  think  she  mentioned  public  perception.  That  was  ~ 

22  that  was  probably  as  good  a  summation  of  it  as  any. 
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1  Q      Okay. 

2  A      But  it  was  a  very  general  statement.  There 

3  was  no  detail  in  it. 

4  Q      At  the  November  3  meeting,  did  she  discuss 

5  her  relationship  with  the  Clintons? 

6  A      Only  to  the  extent  ~  I  think  there  was 

7  certainly  an  assumption  on  my  part  ~  I  don't  know 

8  how  many  other  people  shared  it  ~  since  I  didn't 

9  know  her,  that  she  must  be  close  to  the  Clintons 

10  because  she  is  the  U.S.  Attorney  in  Arkansas.   But  at 

1 1  some  point  I  remember  she  made  kind  of  an  ironic 

12  comment  that  she  actually  knew  the  governor,  Tucker, 

13  and  not  ~  much  better  than  the  Clintons.    But  in  any 

14  event,  I  thought  it  was  all  kind  of  beside  the  point 

15  because  the  public  perception  of  whoever  she  knew 

16  would  justify  her  recusal. 

17  Q      So  did  she  indicate  at  this  meeting  that 

1 8  she  was  good  friends  with  the  governor  and  the  staff, 

19  the  governor  of  Arkansas  — 

20  A      I  don't  think  she  ever  mentioned  the 

21  staff.   I  think  she  said  she  knew  the  governor  and 

22  his  wife  or  she  and  her  husband  ~  there  was  some 


1  kind  of  a  relationship  there. 

2  Q      Did  she  also  indicate  to  you  that  she  — 

3  A      She  wasn't  really  talking  to  me  but  I  was 

4  at  the  meeting. 

5  Q      Did  she  also  indicate  to  the  people  at  the 

6  meeting  that  one  of  the  subjects  of  the 

7  investigation,  Seth  Ward,  was  a  boyfriend  of  her  best 

8  friend  and  a  frequent  house  guest? 

9  A      I  don't  remember  that  discussion  at  all. 

10  Q      Do  you  ever  remember  receiving  that  piece 

1 1  of  information  from  the  FBI  or  any  of  the  — 

12  A      No. 

13  Q      ~  individuals  working  on  the  case  in  your 

14  section? 

15  A      This  is  the  first  that  I  can  recall  ever 

16  hearing  it,  but  I  don't  know  that  it  had  anything  to 

17  it.    I  think  she  should  have  recused.  And  if  that 

1 8  was  true,  that  was  just  one  more  reason  that  made  it 

19  a  good  recusal. 

20  Q      When  did  you  first  believe  she  should  have 

21  recused  herself? 

22  A      I  don't  remember  the  first  time,  but  it  was 
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1  probably  ~  this  was  an  easily  foreseeable  event,  I 

2  think,  once  you  learned  about  it,  it  was  not  too  hard 

3  to  foresee  that  she  should  recuse. 

4  Q      Well,  there  were  discussions  ~ 

5  A      Although  I  may  have  been  wrong  in  my 

6  reasons  because  1  just  made  an  assumption  ~  like  1 

7  say,  assumption  is  the  mother  of  all  mistakes  ~  but 

8  1  just  made  an  assumption  that  the  Clinton  U.S. 

9  Attorney,  if  there  was  any  kind  of  a  connection, 

1 0  would  have  a  good  reason  to  recuse. 

1 1  Q      Were  there  any  discussions  about  her 

12  recusal  in  September  of  '93? 

13  A      I  am  sure  there  were. 

14  Q      That  you  were  party  to? 

15  A      Oh,  that's  what  I  am  talking  about.   I  am 

16  sure  there  were  but  I  don't  —  I  don't  remember  to 

1 7  whom,  and  probably  between  those  of  us  who  were 

18  thinking  about  this. 

19  Q      And  did  you  believe  at  that  time,  in 

20  September  of  1993,  that  she  should  recuse  herself? 

21  A      I  thought  that  she  would,  and  should.    I 

22  didn't  think  there  would  be  anything  wrong  in  it.    I 
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1  thought  that  would  be  the  appropriate  thing. 

2  Q      Do  you  know  why  she  delayed  from  September 

3  of  '93  to  November  of  '93  to  recuse  herself? 

4  A      No,  I  am  not  privy  to  that.   All  I  know  is 

5  what  she  said  at  the  meeting  in  the  deputy's  office. 

6  Q      Which  was  what? 

7  A      That  she  could  —  this  is  a  very 

8  understandable  and  human  reaction  ~  that  she  could 

9  handle  this  professionally,  she  was  a  good  lawyer, 

10  her  staff  could  handle  it  and  I  don't  think  there  was 

1 1  any  dispute  about  that,  that  they  could  handle  it. 

12  The  real  issue  was  whether  or  not  she 

13  should  handle  it,  not  whether  she  could.   And  I  think 

14  that's,  in  my  experience,  a  fairly  typical  reaction 

15  from  U.S.  Attorneys,  especially  a  brand  new  one  who 

16  has  no  ~  who  has  never  confronted  anything  like  this 

17  before.  And  it  would  be  complete  speculation,  but  I 

1 8  would  have  to  imagine  that  it  took  her  some  time  to 

19  come  to  that  realization,  that  that  was  the  right 

20  thing  to  do. 

2 1  Q      Are  you  aware  of  any  pressure  she  was 

22  receiving  to  stay  on  the  case  from  anyone? 
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1  A      No. 

2  Q      Do  you  know  whether  or  not  she  stated  that 

3  she  had  a  close  friendship  with  Steven  Smith,  on  this 

4  recusal  issue? 

5  A      Refresh  my  memory,  who  Steven  Smith  is. 

6  Q      Was  Steven  Smith  mentioned  as  an  individual 

7  that  might  either  be  a  witness  or  potential  target  of 

8  these  investigations? 

9  A      The  name  doesn't  ring  any  bells.   My  only 

10  recollection  of  who  she  talked  about  was  the 

1 1  governor.   And  that  was  something  I  hadn't  known 

12  before  or  focused  on  and  that's  what  I  remember. 

13  Q      Do  you  know  whether  or  not  Mr.  Keeney 

14  indicated  that  he  felt  that  she  should  recuse  herself 

15  from  this  case  in  September  of  1993? 

16  A      I  would  have  to  guess,  since  I  don't 

17  remember  anybody  saying  that  she  shouldn't  recuse, 

18  that  Keeney  felt  that  ~  wait  a  minute,  I  believe  he 

19  did  feel  that  way  - 

20  MR.  BEN-VENISTE:    In  September  of  '93  was 

21  part  of  that  question. 

22 THE  WITNESS:   That  period  of  time,  you 
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1  know,  I  can  remember  a  lot  of  things  but  whether  it 

2  was  September  or  October  or  November,  I  remember  in 

3  the  House  testimony,  when  the  ~  what's  his  ~  Clark, 

4  the  questioner  pointed  out  that  Joanne  Harris  didn't 

5  come  in  till  November.   I  was  really  shocked  because 

6  I  thought  it  was  much  earlier,  but  obviously  it 

7  wasn't.   A  lot  of  the  stuff  tends  to  blend  together, 

8  especially  when  you  are  dealing  with  it  over  a  period 

9  of  time  and  there  was  no  particular  significance  to 

10  the  dates. 

1 1  But  during  that  period  of  time,  I  would  say 

12  from  the  first  time  we  focused  on  it  to  ~  till  she 

13  recused,  I  don't  remember  anybody  saying  she 

14  shouldn't  recuse.  And  to  the  extent  we  discussed  it 

1 5  at  all,  it  was  kind  of  a  conclusion  that  she  should 

16  recuse. 

17  MR.  GICALE:    Can  you  mark  this  as  an 

18  exhibit,  please. 

19  (McDowell  Exhibit  3  identified.) 

20  MR.  GICALE:    For  the  record,  we  have  just 

21  marked  a  document  as  Exhibit  Number  3.    We  have 

22  previously  indicated  that  Exhibit  Number  2  will  be 
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1  the  copy  of  Mr.  McDowell's  errata  sheet  when  that  is 

2  submitted  to  the  committee. 

3  BY  MR.  GICALE: 

4  Q      Do  you  recall  in  December  of  1993  that 

5  Mr.  Carver  had  engaged  in  some  negotiations  with 

6  Mr.  Kendall  about  the  production  of  documents  from 

7  Mr.  and  Mrs.  Clinton? 

8  A      Generally,  yes. 

9  Q      Do  you  recall  that  there  was  ~  well,  did 

10  Mr.  Carver  brief  you  on  his  discussions  with 

1 1  Mr.  Kendall  with  respect  to  the  production  of  those 

12  documents? 

13  A      Right.    I  mean  he  —  one  of  his  jobs  —  he 

14  was  handling  it,  but  he  would  let  me  know  what  was 

15  going  on. 

16  Q      Okay.   Well,  describe  what  he  was 

17  attempting  to  do  and  how  he  was  attempting  to  do  it. 

18  A      To  the  extent  I  have  any  memory  of  this, 

19  there  was  some  documents  that  Kendall  had,  Kendall 

20  was  the  fellow  from  Williams  &  Connolly. 

21  Q      Yes. 

22  A      And  we  wanted  the  documents.   I  think  there 
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1  was  some  press  speculation  at  the  time  as  to  what 

2  happened  to  files  from  the  White  House.   And  Carver 

3  was  talking  to  him,  and  trying  to  get  the  documents 

4  or  copies  of  the  documents,  so  we  could  look  at  them 

5  to  see  if  they  had  any  significance. 

6  Q      Now,  do  you  ~  on  September  26,  1993,  did 

7  you  attend  a  meeting,  with  David  Margolis,  and  Jack 

8  Keeney,  and  Joe  Gangloff,  with  respect  to  the  issue 

9  of  a  missing  Whitewater  file? 

10  A      I  would  be  shocked  if  I  gave  the  word  on 

1 1  September  26,  but  if  that's  what  the  date  shows, 

12  sure. 

13  Q      Well,  I  am  going  to  show  you  Exhibit  Number 

14  3.   And  this  is  -- 

15  MR.  BEN-VENISTE:    What  is  that? 

16  MR.  GICALE:    Exhibit  3.   This  was 

17  provided  ~  the  top  copy,  there  is  a  letter  dated 

18  October  13,  1959.    This  is  from  Charles  Sgro,  deputy 

19  counsel  to  the  deputy  Attorney  General,  and  he  has 

20  attached  a  copy  of  some  notes  from  Joseph  Gangloff, 

21  which  Mr.  Gangloff  learned  only  recently  were  in 

22  existence,  that  he  did  not  previously  provide  to  the 
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1  committee. 

2  MR.  BEN-VENISTE:   What's  the  date  of  the 

3  production? 

4  MR.  GICALE:   The  date  of  the  production  is 

5  October  13th.   Joe  Gangloffs  memo  to  Charles  Sgro  is 

6  dated  October  12,  1995,  and  attached  are  his  notes 

7  which  appear  to  be  dated  12/26. 

8  MR.  BEN-VENISTE:    Those  are  what  number? 

9  MR.  GICALE:   They  are  Exhibit  Number  3 

10  because  they  have  not  ~ 

1 1  MR.  BEN-VENISTE:   They  aren't  Bates 

12  stamped. 

13  MR.  GICALE:    They  aren't  Bates  stamped. 

14  MR.  SGRO:   Off  the  record. 

15  (Discussion  off  the  record.) 

16  MR.  GICALE:    Just  for  the  record  and  to 

17  clarify  something,  I  previously  had  marked  this  as 

18  Deposition  Exhibit  Number  3,  but  subsequently  it  was 

19  pointed  out  to  us  that  there  are  indeed  Bates  numbers 

20  A000844  through  A000849  -  I'm  sorry,  850  is  the  last 

21  page. 

22 As  a  result  of  some  discussions  off  the 
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1  record  with  Mr.  Ben-Veniste,  I  am  going  to  reserve  my 

2  right  to  go  forward  and  ask  questions  on  this  at  this 

3  point  in  time,  and  then  we  will  just  go  forward  with 

4  some  other  questions,  and  we  can  perhaps  return  to 

5  this  later  in  the  deposition. 

6  BY  MR.  GICALE: 

7  Q      I  am  going  to  show  you  what's  marked  for 

8  identification  as  Bates  number  00001914,  and  this  is 

9  handwriting,  appears  to  be  dated  November  2,  1993. 

10  MR.  SGRO:    For  the  record,  it  is  FBI  Bates 

11  stamp  00001914. 

12  MR.  GICALE:    Right. 

13  BY  MR.  GICALE: 

14  Q      Are  these  ~  is  this  a  copy  of  your  ~  are 

15  these  ~  is  this  a  copy  of  your  notes? 

16  A      No. 

17  Q      No.   Now,  it  bears  the  name  Jerry  McDowell 

18  at  the  top.    Someone  is  writing  your  name  in  at  the 

19  top. 

20  A      Jerry  with  a  J.    I  am  Gerry  with  a  G  but  I 

21  am  sure  they  are  referring  to  me. 

22  Q      Do  you  know  whose  writing  it  is? 
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1  A      No. 

2  Q      Do  you  recall  anyone  talking  with  Michael 

3  Johnson  and  Michael  ~  Michael  Johnson  indicating 

4  that  he  wanted  the  DO  J  goons  to  go  to  Kansas  City  to 

5  review  records? 

6  A      Not  DO  J  goons,  but  isn't  that  ~  the 

7  previous  document  that  you  showed  me,  was  that 

8  reflecting  that.   There  was  some  discussion  as  to 

9  whether  or  not  U.S.  Attorney's  Office  wanted  the 

10  fraud  section  to  help,  go  out  to  Kansas  City  and  see 

1 1  if  they  could  shake  lose  the  evidence. 

12  Q      What's  the  word  after  DO  J  on  the  second 

13  line,  if  you  know? 

14  A      I  think  it  is  "goons."   I  have  seen  this 

15  document  before,  and  I  raised  it  with  an  FBI  friend 

16  of  mine,  and  he  said  that  that's  an  FBI  term  for 

17  inspectors.  And  a  damn  fine  term  it  is,  too,  I 

18  think. 

19  Q      Which  FBI  friends? 

20  A      Bill  Schroeder.   I  didn't  ask  him  what  does 

21  this  mean.   I  said  have  you  ever  heard  the  term  goons 

22  before  and  that's  what  he  thought. 
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1  Q      Do  you  recall  whether  Michael  Johnson  said 

2  anything  like  this? 

3  A      This  is  news  to  me.    I  didn't  ~  but  I  do 

4  recall  some  discussions  about  whether  or  not  we 

5  should  ~  it  would  help  shake  the  records  loose  if  we 

6  sent  some  people  out  to  Kansas  City.   And  then  the 

7  only  question  is  who  is  the  "we,"  would  it  be  —  AUSA 

8  or  someone  from  the  fraud  section. 

9  Q      You  wanted  to  send  someone  out  that  would 

10  be  taken  more  seriously;  is  that  the  idea? 

1 1  A      Especially  if  there  was  a  personality 

12  conflict  that  was  at  the  root  of  the  problem. 

13  Somebody  who  had  no  background  with  it  might  be  able 

14  to  get  the  process  moving. 

15  Q      Goons  is  a  pretty  heavy  duty  term? 

16  A      Well,  I  am  a  big  guy  but  I  hope  that's  not 

17  the  way  I'm  described.   I  guess  you  would  have  to 

18  find  out  who  wrote  this  and  see  what  it  means. 

19  Having  heard  that  they  call  their  inspectors  goons  it 

20  makes  some  sense,  because  ~ 

21  Q      But  you  have  no  idea  whose  writing  this  is 

22  and  you  have  no  idea  who  said  anything  like  this? 
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1  A      Well,  given  the  fact  that  it  is  an  FBI 

2  document,  it  is  probably  someone  I  talked  to  at  the 

3  FBI. 

4  Q      Now,  do  you  recall  in  late  1993,  November 

5  of  1993,  that,  while  you  were  investigating  the  Hale 

6  case,  that  an  issue  arose  with  respect  to  the 

7  delivery  of  some  documents  to  Mr.  Eggleston  at  the 

8  White  House? 

9  A      With  the  SBA? 

10  Q      Yes. 

1 1  A      Right. 

12  Q      Could  you  tell  us  what  you  know  about  that? 

13  A      I  think  Carver  or  Arterberry  found  out  from 

14  talking  to  somebody  at  the  SBA  that  documents  that 

1 5  had  been  prepared  for  delivery  to  a  House  committee, 

16  someone  from  the  White  House,  I  think  it  was  ~  was 

17  it  Eggleston  or  ~  Eggleston?  Eggleston  I  think  ~ 

18  had  gotten  copies  of  them,  and  that,  you  know,  it  was 

19  disturbing. 

20  Q      Why  did  that  disturb  you? 

21  A      Well,  it  wasn't  clear  to  us  who  the  people 

22  in  the  White  House  counsel's  office  were 


1  representing,  or  who  they  were  talking  to,  and  to  the 

2  extent  that  those  documents  showed  the  theory  or 

3  course  of  the  investigation,  just  as  a  general  rule, 

4  you  don't  want  your  internal  documents  and  plans  to 

5  be  out,  not  so  much  in  the  public,  but  in  a  situation 

6  where  the  subjects  of  the  investigation  might  find 

7  out  about  them. 

8  So  it  was  bad  enough  that  the  SBA  had  sent 

9  them  up  to  the  Hill,  but  I  think  that  had  already 

10  taken  place.  And  in  any  event,  we  didn't  know  that 

1 1  the  Hill  was  ~  committee  was  leaking  them  and 

12  releasing  them.   And  that  was  bad  enough,  but  the 

1 3  thought  that  they  were  going  to  White  House  counsel, 

14  just  compounded  the  fact  that  the  integrity  of  the 

15  documents  was  being  compromised. 

16  Q      By  this  time,  in  November  of  1993,  David 

17  Hale  had  made  some  public  allegations  against  the 

18  President;  correct? 

19  A      1  think  before  that  he  had. 

20  Q      Right. 

21  A      I  mean  sometime  ~ 

22  Q      Prior  to? 
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1  A      ~  prior  to  that.   I  don't  think  these  were 

2  Hale's  documents  so  much  as  the  documents  that  the 

3  SBA  IG  had  gathered. 

4  Q      But  Hale  had  accused  the  President  of  being 

5  involved  in  some  business  dealings  with  Mr.  Tucker 

6  and  this  loan;  is  that  correct? 

7  A      Yes. 

8  MR.  BEN-VENISTE:    I  think  the  question  is 

9  somewhat  faulty. 

10  THE  WITNESS:   Let  me  go  back  on  that.   I 

1 1  don't  know  that  Hale  had  ever  ~  I  can't  remember  if 

12  it  was  Hale  personally  or  his  lawyer  speaking  for 

13  Hale,  but  essentially  the  Hale  camp  had  said  there 

14  was  a  meeting  that  the  President  was  involved  in. 

15  BY  MR.  GICALE: 

16  Q      Related  to  what? 

17  A      To,  I  think,  a  $300,000  loan  from  his  small 

18  business  investment  company,  essentially  a  phony 

19  loan,  through  Susan  McDougal.   I  mean  I  think  that 

20  was  the  gist  of  the  story  ~ 

21  Q      Which  was  somehow  flinneled  through  the  SBA; 

22  right? 
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1  A      The  SBA  had  funded  this  entity  that  Hale 

2  controlled  and  it  was  supposed  to  go  to  minority 

3  investments,  and  minority,  I  think,  that  they  focused 

4  on  was  Susan  McDougal  being  a  woman.   But  I  think  it 

5  was  essentially  ~  the  story  that  he  was  peddling  to 

6  his  lawyer  was  a  phony  story.    There  wasn't  a  real 

7  loan  appropriate  for  that  investment  company  to  make, 

8  and  it  was  intended  to  help  out  McDougal. 

9  Q      So,  at  this  point  in  time,  in  November 

10  1993,  those  allegations  were  out  there  and  you  were 

1 1  working  with  the  SBA  in  terms  of  gathering 

12  information;  is  that  correct? 

13  A      Primarily  I  think  we  were  working  with  the 

14  FBI,  but  the  SBA  IG  was  part  of  the  process;  I  think 

15  they  were  working  together. 

16  Q      So  you  were  disturbed  to  learn  the 

17  documents  had  gone  to  the  White  House  ~ 

18  A      Right. 

19  Q      --  from  the  SBA? 

20  A      Right. 

2 1  Q      And  as  a  result  of  learning  that,  what  did 

22  you  decide  to  do? 
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1  A      To  some  extent,  the  toothpaste  was  out  of 

2  the  tube,  and  the  question  was  is  it  possible  to  put 

3  all  or  most  of  it  back  into  the  tube.   And  we  decided 

4  that  the  best  thing  to  do  was  to  try  to  return  the 

5  situation  to  the  status  quo,  and  get  the  documents 

6  and  any  copies  back. 

7  Q      And  so  what  arrangements  were  made  to  get 

8  them  back? 

9  A      I  think  Carver  called  —  I  can't  remember 

10  the  details.   We  either  told  the  SB  A  to  tell  the 

1 1  White  House  to  give  them  back,  and  the  copies.   It  is 

12  possible  that  Carver  called  ~  I  think  we  did  it 

13  through  the  SB  A,  told  them  to  insist  on  a  return.   I 

14  really  have  to  ask  Carver  for  the  details  but  I  think 

15  that  was  the  way  we  accomplished  it.   But  I  know  the 

16  documents  were  returned  shortly  thereafter. 

17  Q      Were  they  returned  immediately  or  was  there 

18  any  discussion  that  the  White  House  had  with  someone 

19  else  at  Justice  before  they  were  turned  over? 

20  A      Immediately,  I  am  not  sure.   I  know  it  was 

21  shortly  thereafter  that  the  documents  were  returned, 

22  I  think  it  was  on  a  Sunday.    Whenever  this  came  up,  I 


1  think  it  was  late  in  the  week,  so  it  was  almost 

2  immediately. 

3  Q      Do  you  recall  whether  there  were 

4  discussions  with  other  Department  of  Justice 

5  officials,  discussions  between  the  White  House  and 

6  other  Department  of  Justice  officials  above  you 

7  before  those  records  were  turned  over  to  the  SBA? 

8  A      I  don't  recall.   I  know  ~  I  am  pretty  sure 

9  that  I  alerted  the  deputy's  office  that  this  was 

10  happening,  and  that  we  were  going  to  take  the  course 

1 1  of  action.   And  it  is  possible  that  I  —  I  just  don't 

12  remember  ~  I  certainly  wasn't  party  to  any 

13  discussion. 

14  Q      Do  you  know  if  Mr.  Eggleston  talked  to 

1 5  Mr.  Heymann  about  this? 

16  A      That  I  don't  know.    It  wouldn't  surprise  me 

17  if  it  happened,  but  I  don't  know. 

18  Q      Do  you  know  -- 

19  A      I  mean  I  think  one  of  the  purposes  of 

20  alerting  the  deputy's  office  is,  normally  the 

21  contacts  with  White  House  on  investigations  ~ 

22  although  it  is  not  normal  that  they  might  be  the 
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1  subject  ~  normally  that  kind  of  communication  would 

2  go  through  the  deputy's  office  so  it  wouldn't 

3  surprise  me  if  Heymann  had  a  conversation  — 

4  H-e-y-m-a-n-n. 

5  Q      He  was  the  deputy  attorney  general.  It 

6  wouldn't  surprise  you  if  he  had  a  conversation  with 

7  whom? 

8  A      With  either  Eggleston  or  somebody  at  the 

9  White  House  counsel's  office,  but  I  wasn't  party  to 

10  it  and  I  don't  remember. 

1 1  Q      Did  you  discuss  this  issue  with  him, 

12  Heymann? 

13  A      I  think  I  talked  to  Margolis  and  it  is 

14  possible  that  Phil  picked  up  the  phone.   I  am  pretty 

15  sure  1  had  a  conversation  with  Margolis,  basically  to 

16  tell  him  what  our  course  was,  the  course  of  action  to 

17  get  the  documents  back. 

1 8  Q      Did  he  agree  with  the  course  of  action? 

19  A      There  was  agreement  with  everybody  in  the 

20  department  that  we  should  get  the  documents  back  and 

21  not  have  our  documents  in  the  White  House  counsel's 

22  office. 


1  Q      Do  you  recall  the  circumstances  surrounding 

2  the  return  of  them  to  the  SBA,  return  of  the 

3  documents? 

4  A      Well,  all  I  know  is  what  1  was  told  by 

5  Allen,  but  1  think  it  was  kind  of  goofy  in  a  way. 

6  Q      Kind  of  goofy? 

7  A      Goofy.    I  mean  on  Sunday  morning,  someone 

8  from  the  White  House  counsel  office  ~  it  might  have 

9  been  Eggleston  ~  shows  up  and  sort  of  drops  the 

10  documents  off  on  the  curb  to  the  fellow  from  the  IG. 

1 1  But  that's,  as  I  said,  just  what  I  heard.   I  wasn't 

12  there. 

13  Q      Do  you  recall  whether  or  not  the  documents 

14  were  inventoried  in  any  way? 

15  A      I  would  hope  that  the  IG  did  it,  but  again 

16  I  never  heard  there  were  any  missing,  so  ~ 

17  Q      Was  there  any  decision  to  interview  people 

1 8  from  the  White  House  with  respect  to  the  receipt  of 

19  these  documents? 

20  A      I  think  at  that  time,  we  were  planning  to 

2 1  interview  them  on  a  couple  of  things,  and  that  was  ~ 

22  not  a  major  part  once  we  get  the  documents,  but  it 
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1  would  have  been  something  we  followed  up  on. 

2  Q      Do  you  know  whether  or  not  you  received  all 

3  the  documents  back  that  the  SBA  believed  it  had 

4  turned  over  to  them? 

5  A      No,  I  don't.   I  mean  that  was  ~  as  I  said, 

6  I  never  heard  that  we  didn't,  and  that  would  have 

7  been  one  thing  I'm  sure  that  we  checked  up  on,  but  I 

8  didn't  do  it. 

9  Q      Now,  you  indicated  there  was  a  plan  to 

10  interview  witnesses  at  the  White  House  with  respect 

1 1  to  this  matter  and  some  other  matters;  is  that 

12  correct? 

13  A      Right. 

14  Q      Do  you  know  which  individuals  you  planned 

1 5  to  interview  at  the  White  House? 

16  A      There  were  four  lawyers  in  the  counsel's 

17  office. 

18  Q      Do  you  know  which  ones? 

19  A      You  would  have  to  go  through  the  names.   I 

20  think  Eggleston  was  one  of  them. 

21  Q      Kennedy,  was  he  another? 

22  A      Yes. 
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1  Q      William  Kennedy? 

2  A      The  one  who  got  the  phone  call  from  the 

3  defense  attorney. 

4  Q      William  Kennedy? 

5  A      Yes.   I  think  we  might  have.   At  one  point 

6  we  would  interview  them  all,  but  what  steps  we  took 

7  before  we  got  out  of  the  case  to  accomplish  that,  I 

8  am  not  positive. 

9  Q      Was  there  a  decision  to  interview 

10  Mr.  Lindsey  as  well? 

11  A      I  think  he  was  one  of  them. 

12  Q      Do  you  recall  — 

13  A      My  recollection  is  there  were  four,  and  I 

14  don't  know  if  Nussbaum  was  the  fourth  or  whether  it 

15  would  have  been  four  plus  Nussbaum.   Basically  whose 

16  ever  name  had  come  up  during  that  period  of  time,  we 

1 7  probably  were  going  to  interview. 

1 8  Q      Now,  did  you  complete  that  interview 

19  process  while  you  were  handling  the  case? 

20  A      I  don't  remember  if  we  even  began  it.    I 

21  know  we  were  planning  to  do  it,  but  whether  or  not  it 

22  started  to  take  place  ~  I  think  the  FBI  was  going  to 


2683 

51 

1  talk  to  them  and  maybe  we  would  follow  up  with  the 

2  grand  jury,  but  that  was  just  about  the  period  of 

3  time  the  press  started  speculating  about  getting  an 

4  independent  counsel,  and  it  was  pretty  clear  that 

5  sooner  rather  than  later,  we  would  be  turning  the 

6  case  over  to  an  independent  counsel,  which  in  fact 

7  happened  and  ~  not  a  statutory  independent  counsel 

8  but  a  ~  Fiske.   And  I  can't  remember  how  much,  if 

9  any,  of  that  process  we  accomplished  by  the  time  we 

10  turned  it  over.   That  was  one  of  the  things  we  were 

1 1  work  ~ 

12  Q      Did  you  see  any  reports  which  summarize  the 

13  interviews  of  those  witnesses? 

14  A      No. 

15  Q      You  don't  know  whether  or  not  it  ever 

16  occurred? 

17  A      No.    I  know  it  was  something  we  planned  to 

18  do,  but  how  far  we  had  gotten  down  that  road,  1  don't 

19  remember. 

20  MR.  GICALE:    I  believe  that's  all  I  have  at 

21  this  point.   I'm  reserving  my  right  to  go  back  to  the 

22  initial  Exhibit  Number  3,  after  your 


1  cross-examination,  or  your  questioning. 

2  EXAMINATION 

3  BY  MR.  BEN-VENISTE: 

4  Q      Mr.  McDowell,  you  were  questioned  earlier 

5  about  having  spoken  to  various  colleagues  of  yours  at 

6  the  Department  of  Justice  prior  to  testifying  here, 

7  Mr.  Carver,  and  Mr.  Mackay,  Mr.  Gangloff.   And  that 

8  you  had  looked  at  the  chronology  that  Mr.  Carver  had 

9  prepared.  Is  that  so? 

10  A      Right. 

11  Q      Do  you  regard  that  this  was  something  that 

12  you  needed  to  do  on  a  ftirtive  basis,  that  there  was 

13  something  inappropriate  with  your  having  had  such 

14  conversations? 

15  A      No,  1  mean  I  didn't  have  any  problem 

16  talking  about  it  here,  and  didn't  have  any  problem 

17  doing  it.   As  far  as  I  know,  the  committee  hasn't 

18  asked  witnesses  not  to  talk. 

19  Q      Indeed,  as  a  trial  lawyer  and  supervisor  of 

20  trial  lawyers  for  many  years  now,  you  know  that  it  is 

21  a  regular  procedure  for  prosecutors,  in  trying  to 

22  refresh  witnesses'  recollections  and  get  the  best 
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1  recollection  from  the  witness,  will  confront 

2  witnesses  with  the  version  of  the  events  of  different 

3  people;  isn't  that  so? 

4  A      That  happened  right  here  a  few  minutes  ago 

5  with  the  FBI  document. 

6  Q      It  is  not  inappropriate  to  show  one  witness 

7  or  describe  to  one  witness  the  testimony  of  another 

8  witness  with  a  hope  that,  in  this  process,  you  can 

9  get  the  best  version  of  events  possible;  correct? 

10  A      I  think  that  is  appropriate. 

1 1  Q      And  indeed,  in  connection  with  your 

12  conversations  with  Messrs.  Carver,  Mackay  and 

13  Gangloff,  there  may  have  been  something  in  those 

14  conversations  or  in  reviewing  the  chronology  of 

15  Mr.  Mackay  that  helped  your  recollection  — 

16  A      Mr.  Carver. 

17  Q      Mr.  Carver,  that  helped  your  recollection 

18  of  events  about  matters  under  discussion? 

19  A      Theoretically,  yes.   In  practical  terms,  I 

20  am  no  more  enlightened  now  than  I  was  before,  but  I 

21  think  that's  always  possible. 

22 Q      But  from  the  standpoint  of  the  process, 


1  there  isn't  anything  wrong  with  it  and  you  have  been 

2  the  head  of  the  section  in  the  Justice  Department 

3  that  deals  with  professional  responsibility  and 

4  appropriate  conduct? 

5  A      Yes.   As  the  head  of  the  public  integrity 

6  section,  that's  right.   I  think  the  only  time  it 

7  would  be  improper  is  if  the  people  doing  it  had  an 

8  improper  motive. 

9  Q      Right. 

10  A      And  that  really  ~  you  can  say  that  about  a 

1 1  lot  of  things.   Otherwise  something  that's  normal  and 

12  appropriate  could  take  on  sinister  intent  if  people 

13  have  bad  intent,  and  could  be  very  good  if  people 

14  have  good  intent,  and  sometimes  it  is  just  neutral. 

1 5  Q      Now,  turning  to  the  events  under  discussion 

16  here,  let  me  ask  you  first  whether  there  came  a  time 

1 7  when  Irv  Nathan  reported  that  he  had  been  contacted 

18  by  an  individual  who  provided  him  with  information 

19  about  what  Mr.  Hale  had  to  say  about  certain 

20  transactions? 

21  A      That's  right. 

22  Q      Did  you  speak  to  Mr.  Nathan  directly  about 
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1  that? 

2  A      Yes. 

3  Q      And  what  did  Mr.  Nathan  tell  you? 

4  A      Well,  I  can't  remember  it  word  for  word. 

5  Q      In  substance. 

6  A      But,  in  substance,  he  had  talked  to 

7  somebody,  he  didn't  want  to  identify  the  person,  who 

8  gave  him  this  information,  that  it  was  coming  from 

9  Hale  or  his  lawyer.   And  that  Nathan  had  a  concern 

10  that  the  department,  including  the  U.S.  Attorney's 

1 1  Office,  better  be  handling  this  properly,  and  wanted 

12  us  to  look  into  it  to  make  sure  that  it  was,  that  we 

13  weren't  passing  up  an  opportunity  to  develop  Hale  as 

14  a  witness,  and  however  the  U.S.  Attorney  was  handling 

15  it  was  appropriate. 

16  Q      Now,  did  you  find  it  somewhat  unusual  that 

17  Mr.  Nathan  did  not  want  to  reveal  the  source  of  that 

1 8  information? 

19  A      You  know,  in  a  sense,  the  whole  thing  was 

20  kind  of  like  a  singular  event,  but  I  thought  it 

21  probably  ~  I  thought  he  was  being  overly  punctilious 

22  of  the  feelings  of  someone  I  think  comes  to  the 


1  Department  of  Justice  and  tells  me  a  story,  basically 

2  that  the  name  is  not  going  to  come  out  until  they  get 

3  some  promise  of  confidentiality.  But  on  the  other 

4  hand,  it  wasn't  so  much  the  identity  of  the  person 

5  who  told  him,  but  I  don't  ~  I  believe  --  I  think  he 

6  made  it  clear  that  that  person  didn't  have  any 

7  firsthand  knowledge. 

8  The  key  thing  was  someone  had  come  to  the 

9  department  and  said  there  is  something  that  is  going 

10  on  in  Little  Rock  that  you  should  be  aware  of  and 

1 1  look  into.   And  the  important  thing  was  somebody 

12  looked  into  it,  not  who  it  was  that  whispered  it  in 

13  Nathan's  ear. 

14  Q      Eventually,  Mr.  Nathan  identified  his 

15  source  as  being  Jeff  Gerth  of  the  New  York  Times;  is 

16  that  right? 

17  A      Yes. 

18  Q      Who  encouraged  him  to  reveal  who  this 

19  source  was? 

20  A      I  don't  know  that  there  was  an 

21  encouragement.  I  think  when  he  saw  the  exchange 

22  of  ~  not  ~  I  think,  my  best  recollection  is  when  he 

41-378  97-32 
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1  saw  the  exchange  of  correspondence  with  the  FBI,  and 

2  realized  that  Gerth  had  been  talking  to  the  FBI  as 

3  well,  that  there  was  no  need  for  confidentiality, 

4  that  he  told  ~  I  think  he  told  me,  but  I  think  he 

5  also  told  Keeney. 

6  Q      And  this  was  in  November? 

7  A      October.   I  think  it  was  earlier. 

8  Q      September? 

9  A      I  think  it  was  September.  It  was  the  first 

10  I  really  knew  anything  about  Hale,  and  what  the  U.S. 

1 1  Attorney's  Office  was  doing, 

12  Q      Now,  on  the  basis  of  what  Mr.  Nathan  told 

13  you,  and  what  you  subsequently  learned  fi*om  the  FBI, 

14  it  was  clear  that  Mr.  Hale  and  his  counsel, 

15  Mr.  Coleman,  were  providing  substantive  information 

16  to  Mr.  Gerth  of  the  New  York  Times? 

17  A      Right. 

1 8  Q      And  this  was  at  a  time  when  Mr.  Coleman  was 

19  resisting  the  request  of  the  U.S.  Attorney's  Office 

20  in  Little  Rock  to  make  a  proffer? 

21  A      That's  correct. 

22 Q      And  on  that  basis,  did  you  have  any  notion 
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1  other  than  that  Mr.  Coleman  was  orchestrating  this 

2  series  of  events,  rather  than  Mr.  Hale  going  off  and 

3  talking  to  a  reporter  without  his  lawyer  knowing 

4  about  it? 

5  A      After  we  checked  into  it,  I  think  I  came 

6  fairly  quickly  to  that  belief,  that  the  lawyer  was  — 

7  this  was  a  tactic  that  the  lawyer  was  using,  rather 

8  than  client  going  off  on  his  own. 

9  Q      Would  you  say  that  Mr.  Coleman,  on  behalf 

10  of  his  client  ~  I  am  not  suggesting  he  did  anything 

1 1  improper,  or  unethical  ~  but  that  he  was  playing  a 

12  game  of  hardball? 

13  A      Right.   I  think  the  strategy  that  he  was 

14  using  was  one  that  could  have  worked,  but  I  didn't 

1 5  think  it  was  likely  to  work. 

16  Q      So  the  idea  was,  as  far  as  you  could 

17  perceive  it,  for  Mr.  Coleman  to  put  pressure  on  the 

1 8  Justice  Department  to  try  to  strike  a  deal  for  his 

19  client  whereby  his  client  would  get  immunity,  or  at 

20  least  a  misdemeanor  plea,  without  coming  forward  and 

21  making  a  detailed  proffer  in  advance  of  doing  that? 

22  A      Or  pleading  guilty  to  a  felony,  right. 
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1  Q      And  that  strategy  conflicted,  did  it  not, 

2  with  the  way  the  Department  of  Justice  goes  about 

3  business  in  plea  negotiations? 

4  AT  think,  generally  speaking,  that's 

5  correct. 

6  Q      Did  you  conclude  that  the  U.S.  Attorney's 

7  position  was  the  appropriate  one  in  demanding  that  a 

8  proffer  be  made  prior  to  entering  into  plea 

9  negotiations? 

10  A      Yes. 

1 1  Q      And  could  you  elaborate  on  that? 

12  A      Well,  I  think  whenever  the  government 

13  prosecutor  is  so  eager  to  make  a  deal  that  they  give 

14  immunity  or  they  take  some  kind  of  ~  take  an 

1 5  irrevocable  position  before  they  find  out  what  the 

16  other  side  is  going  to  give  them,  they  completely 

17  ruin  the  incentive  for  basically  a  criminal  to  be 

18  candid  with  them  after  the  deal  is  made.   And  they 

19  often  overplay  their  hand,  they  give  away  much  too 

20  much  when  they  don't  have  to.   And  they  may  find  out 

21  the  only  story  the  person  has  to  tell  is  the  person 

22  is  criminal;  the  rest  is  just  smoke  and  there  is 

60 

1  nothing  they  can  do  about  it. 

2  Q      So  the  purpose  to  get  a  proffer  is  to  be 

3  able  to  dispassionately  evaluate  the  information  that 

4  the  subject  of  the  investigation  is  offering  to 

5  provide  to  determine  whether  it  is  valuable? 

6  A      Right. 

7  Q      Depending  on  the  value  of  the  information 

8  and  various  other  factors  associated  with  the 

9  criminal  and  his  offense,  one  would  come  to  a 

10  conclusion  about  an  appropriate  plea  negotiation? 

1 1  A      Right. 

12  Q      And  did  you  come  to  the  conclusion  in 

13  connection  with  Mr.  Hale  that  the  government  could  be 

14  in  a  position  of  securing  a  felony  conviction  for 

15  Mr.  Hale  and  receiving  such  cooperation  as  he  was 

16  capable  of  giving  as  well? 

17  A      Right.   As  far  as  I  knew,  the  case  against 

1 8  him  was  strong;  at  least  that  was  the  belief  in  the 

19  U.S.  Attorney's  Office.   And  it  looked  like  they 

20  could  have  their  cake  and  eat  it  too;  they  will  get 

21  Hale  as  a  criminal  and  get  him  as  a  witness. 

22  Q      And  you  regarded  that  as  completely 
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1  appropriate  and  the  right  strategy  to  follow? 

2  A      That's  right. 

3  Q      Now,  in  addition  to  playing  hardball  with 

4  the  press  and  putting  Paula  Casey  on  the  spot  through 

5  his  complaints  about  Paula  Casey,  were  you  aware  of 

6  the  fact  that  Mr.  Coleman  made  some  approach  to  the 

7  White  House  directly  to  suggest  that  the  White  House 

8  somehow  interfere  with  the  prosecution  of  Mr.  Hale? 

9  A      I  don't  know  if  I  was  aware  of  all  of  that, 

10  I  remember  at  some  point,  I  think,  down  the  road, 

1 1  there  was  a  story  in  either  the  Washington  Times  or 

12  the  Wall  Street  Journal,  some  newspaper,  that 

13  suggested  that  Coleman  had  called  the  White  House. 

14  Q      And  -- 

15  A      But  the  rest  of  what  you  said,  1  just  don't 

16  remember. 

17  Q      Do  you  recall  Mr.  Mackay  confirming  that  he 

18  had  spoken  to  Mr.  Coleman  about  that,  and  that 

19  Mr.  Coleman  had  confirmed  that  he  had  made  such  a 

20  call? 

21  A      1  don't  recall  it  but  it  sounds  like  ~  we 

22  learned  of  it  somehow,  so. 


1  Q      And  in  connection  with  that  kind  of  an 

2  approach,  is  it  consistent  with  your  experience  that, 

3  given  a  basis  to  return  an  indictment,  the  return  of 

4  an  indictment  is  a  very  eloquent  answer  to  the 

5  suggestion  that  influence  be  used? 

6  A      Absolutely. 

7  Q      And  that,  in  fact,  was  done  in  this  case, 

8  was  it  not? 

9  A      Right. 

10  Q      There  has  been  some  suggestion  raised  that 

1 1  Mr.  MacDougall  ~  with  two  I's,  M-a-c  ~ 

12  A      My  MacDougall. 

13  Q      McDowell's  MacDougall,  was  somehow 

14  insufficiently  qualified  to  evaluate  the  first  RTC 

15  referral  that  was  received  in  1992,  relating  to 

16  Mr.  and  Mrs.  McDougal,  among  others.   Could  you 

17  explain  your  evaluation  of  Mr.  MacDougall  at  that 

18  time  in  the  Justice  Department? 

19  A      Yes,  I  don't  know  —  there  may  be  a 

20  suggestion  but  1  doubt  it  is  from  anyone  who  knew 

21  him. 

22  Q      Pardon  me? 
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1  A      I  said  if  there  was  such  a  suggestion  he 

2  wasn't  qualified,  I  doubt  it  is  coming  from  anybody 

3  who  knew  him. 

4  When  he  had  been  assigned  to  the  Dallas 

5  bank  fraud  task  force,  which  was  a  highly  successftil 

6  operation  that  the  fraud  section  had  going  in  Dallas, 

7  and  all  they  did  was  S&L  and  bank  fraud  work.   And 

8  the  first  time  I  had  ever  seen  MacDougall,  he  gave  ~ 

9  when  I  first  come  to  the  fraud  section,  he  had  given 

10  a  lecture  with  another  lawyer  about  a  case  that  he 

1 1  had.   We  all  had  a  brown  bag,  and  I  thought  he  was 

12  pretty  sharp.   He  looked  like  someone  who  knew  what 

13  he  was  about.   And  both  Carver  and  Arterberry  told  me 

14  that  they  liked  him,  too. 

1 5  About  that  time  he  —  I  guess  it  would  have 

16  been  '92  ~  he  was  transiting  out  of  Dallas  and  going 

17  up  to  Boston  where  we  had  a  task  force  operation,  and 

1 8  I  thought  that  was  a  ~  gave  added  strength  to  the 

19  Boston  office,  somebody  with  that  experience  in 

20  Dallas.  And  occasionally  we  would  talk  when  he  was 

2 1  in  town,  and  I  always  thought  he  was  a  pretty  sharp 

22  fellow. 
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1  Q      Let  me  draw  your  attention  to  that  period 

2  of  time  in  late  1992.    What  was  the  level  of,  volume 

3  of  the  referrals  coming  into  the  various  U.S. 

4  Attorney's  Office  and  the  Department  of  Justice  from 

5  the  RTC  at  that  point? 

6  A      It  could  have  been  in  the  thousands, 

7  because  my  recollection  was  that  there  was  an 

8  inventory  of  around  1 0,000  referrals.  How  often  they 

9  came  in  a  month,  I  don't  remember,  but  I  remember  the 

10  accumulation  of  them  was  a  real  management  problem 

1 1  because  we  weren't  going  to  get  any  more  resources 

12  than  what  we  already  had;  and  it  looked  like  a  long 

13  row  to  hoe  to  be  able  to  go  through  them  all. 

14  Q      And  in  terms  of  eval  — 

15  A      By  the  way,  I  think  that  was  like  10,000  of 

16  the  big  cases,  not  all  ~  I  don't  know  how  many  there 

17  were  in  total,  but  my  recollection  is  that  there  was 

18  about  that  many  major  cases  pending. 

19  Q      You  had  the  opportunity  to  review 

20  Mr.  MacDougall's  analysis  of  the  materials  he  had 

21  been  sent  to  review  in  terms  of  the  criminal  referral 

22  from  the  RTC  which  has  been  designated  C0004; 
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1  correct? 

2  A      Correct. 

3  Q      Do  you  find  fault  with  his  analysis,  as  you 

4  sit  here  today? 

5  AT  know  Mr.  Clark  asked  me  a  number  of 

6  questions  about  would  you  be  surprised  if  you  saw  — 

7  I  haven't  gone  back  and  looked  to  see,  if  I  would 

8  have  been  surprised.   I  thought  at  the  time,  and  I 

9  still  think  now,  that  it  was  a  pretty  good  summary  of 

10  what  the  case  was  about.   It  basically  told  me  what  I 

1 1  needed  to  know,  and  so,  no,  I  don't  find  fault.   But 

12  if  I  went  back  in  detail,  as  Mr.  Clark  did,  I  may 

1 3  have  a  nit  to  pick  or  a  quibble,  but  as  an  overall 

14  piece  of  work  it  is  what  I  wanted. 

15  Q      On  the  big  ticket  issue  you  wanted  to  know 

16  what,  in  order  to  make  a  determination? 

17  A      I  wanted  to  know  what  ~  just  to  put  the 

1 8  recusal  request  in  some  context,  I  wanted  to  know 

19  what  was  the  referral  all  about,  and  basically  that's 

20  what  MacDougall  answer  told  me.   He  told  me  what  it 

21  was  about  and  what  his  assessment  of  it  was. 

22 Q      And  how  long  have  you  been  evaluating 


1  prosecutions  that  come  from  other  agencies,  or 

2  requests  for  prosecutions? 

3  A      Well,  probably  since  1967. 

4  Q      So,  you  have  had  a  little  bit  of  experience 

5  in  this  area? 

6  A      Right. 

7  Q      And  in  connection  with  the  threshold  for 

8  the  RTC  making  these  referrals,  could  you  talk  a 

9  little  bit  about  that  in  this  time  frame,  again  late 

10  1992? 

11  A      I  think  there  was  a  ~  more  than  anything, 

12  there  was  a  general  notion  that  we  wanted  the  RTC  to 

13  refer  at  a  relatively  low  level,  and  that  was  not 

14  uncommon  for  IGs  generally,  that  a  referral  would  be 

15  made  to  the  prosecutors  on  a  much  lower  level  than, 

16  say,  the  FBI  would  refer  a  case. 

17  Mostly  to  make  sure  they  didn't  miss 

18  anything,  that  if  there  was  anything  about  a  case 

19  that  made  it  stand  out  from  the  normal  civil  work 

20  that  they  were  doing,  they  ought  to  refer  it,  so  that 

21  the  FBI  or  the  U.S.  Attorney's  Office,  or  in  some 

22  cases,  the  fraud  section  could  take  a  look  at  it  to 
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1  evaluate  it.   But  there  was  never  any  expectation 

2  that  there  would  be  a  prosecution  on  every  referral. 

3  In  fact  I  think  it  was  quite  the  opposite. 

4  And  that  process,  although  the  fraud  — 

5  what  is  known  as  the  fraud  section,  in  bank  frauds 

6  was  a  new  experience  to  me,  it  wasn't  much  different 

7  than  public  integrity  section  taking  referrals  from 

8  inspector  generals,  where  there  was  a  similar  low 

9  level  ~  low  threshold  of  referral. 

10  Q      Was  there  some  process  that  was  instituted 

1 1  at  some  point  in  time  to  have  the  RTC  referrals 

12  reviewed  by  lawyers  at  the  RTC  rather  than  coming 

13  directly  in  from  investigators? 

14  A      That  I  don't  know. 

15  Q      With  respect  to  the  information  that  you 

16  had  received  from  Ms.  Casey  about  what  was  going  on 

17  in  Little  Rock,  Exhibit  4656  which  are  your  notes  of 

1 8  your  conversation  with  her  principal  deputy,  Michael 

19  Johnson,  of  November  2,  1993,  more  or  less  reflects 

20  the  state  of  your  knowledge  at  the  time  you  had  the 

21  meeting  with  Ms.  Casey;  would  that  be  fair  to  say? 

22  A      Yes. 


1  Q      And  would  it  also  be  fair  to  say  that,  from 

2  your  vantage  point,  having  had  decades  of  experience 

3  with  these  kinds  of  issues,  that  you  saw  Ms.  Casey  to 

4  be  in  a  no-win  situation? 

5  A      Absolutely. 

6  Q      Did  you  get  the  sense  from  talking  to 

7  Mr.  Johnson,  and  later  to  Ms.  Casey,  that  she  was 

8  trying  to  do  the  right  thing  and  find  her  way  through 

9  some  pretty  hard  questions? 

10  A      Yes,  especially  when  I  met  with  her,  1  felt 

1 1  a  little  sorry  for  her.   But  ~ 

12  Q      She  was  under  attack  by  Coleman  who  was 

1 3  mounting  this  campaign  with  Jeff  Gerth  and  the  New 

14  York  Times  and  the  local  newspapers,  as  is  reflected 

15  in  this  memorandum,  to  discredit  her  and  her  office 

16  as  being  incapable  of  making  a  fair  decision.   She 

17  was  reacting  to  that  in  a  pretty  human  way,  that  she 

1 8  was  a  person  of  high  integrity  and  good  repute,  and 

19  felt  that  she  could  and  her  office  could  make 

20  reasonable  decisions,  and  correct  and  ethical 

21  decisions  in  this  matter? 

22  A      That's  correct. 
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1  Q      But  from  your  vantage  point,  you  saw  that, 

2  whichever  way  she  decided,  she  would  be  subject  to 

3  criticism? 

4  A      Absolutely.   I  think  there  is  a  ~  for  no 

5  good  reason  but  whenever  you  recuse,  there  is 

6  ahnost  ~  if  there  is  any  publicity  in  it,  it  is 

7  always  presented  in  an  unfavorable  light,  and  that's 

8  unfair.   If  you  do  the  right  thing  and  recuse,  people 

9  hold  it  against  you,  and  if  you  hang  in  there  and 

10  don't  recuse,  people  will  hold  it  against  you.   And 

11  it  really  is  a  no-win  situation  and  for  someone  who 

12  had  just  become  a  U.S.  Attorney,  I  felt  sorry  that 

13  fate  had  dealt  her  that  hand,  but  nevertheless, 

14  that's  ~  it  was  dealt  to  her  and  she  had  to  handle 

15  it. 

16  Q      And  then  with  the  help  of  experienced 

17  people  at  the  department,  Phil  Heymann,  yourself, 

1 8  Jack  Keeney,  others,  really  took  her  to  school  on  why 

19  you  felt  this  was  a  no-win  situation,  and  she  got 

20  that  message;  is  that  fair? 

21  A      That's  essentially  correct,  yes. 

22 Q      Did  you  have  any  sense  that  Ms.  Casey  was 


1  acting  improperly  or  for  some  untoward  motive  in 

2  connection  with  this  whole  issue? 

3  A      No. 

4  Q      Now,  you  were  advised,  were  you  not,  that 

5  the  RTC  was  being  intransigent  in  terms  of  providing 

6  the  underlying  documents  to  the  nine  criminal 

7  referrals  that  had  been  sent  over  to  the  U.S. 

8  Attorney's  Office? 

9  A      Right. 

10  Q      And  would  you  regard  it  as  unusual  for  a 

1 1  criminal  referral  to  be  made,  but  for  the  underlying 

12  documents,  which  are  supposed  to  support  that 

13  referral,  to  be  withheld? 

14  A      Well,  this  issue  didn't  come  up  often.   It 

15  didn't  come  up  at  all  before.  No  one  ever  complained 

16  I  can't  do  this  case,  but  having  focused  on  it,  I 

17  thought  it  was  unfortunate  and  it  may  well  be  unusual 

18  given  the  charged  atmosphere  in  the  case. 

19  Q      Now,  did  you  have  occasion  to  ever  talk  to 

20  the  SAC,  or  the  supervising  agent  in  charge,  in 

21  Little  Rock  with  respect  to  the  issue  of  the  RTC 

22  investigators  and  their  activities  in  connection  with 
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1  this  matter? 

2  A      Well,  I  never  talked  to  the  SAC  and  -  what 

3  was  it,  Irons  ~ 

4  Q      Was  the  supervisor? 

5  A      I  can't  remember  whether  I  ever  talked  to 

6  him  on  the  phone.   I  think  not.    I  think  mostly  all 

7  of  my  contact  was  through  FBI  officials  in  Washington 

8  or  by  my  own  people  talking  to  him. 

9  Q      On  the  basis  of  the  information  that  you 

10  learned,  did  you  understand  there  to  be  a  question 

1 1  about  the  motives  and  intentions  of  at  least  some  of 

12  the  RTC,  one  or  more  of  the  RTC  personnel  involved  in 

13  this  matter? 

14  A      I  think  there  was  a  sense  both  in  the  U.S. 

15  Attorney's  office  and  the  FBI's  of  an  "us  against 

16  them,"  but  how  valid  it  was  in  retrospect,  I  don't 

17  know.    I  think  they  were  frustrated  they  hadn't 

18  gotten  the  evidence  they  wanted. 

19  Q      There  was  also  an  issue  about  leaks  and 

20  another  issue  about  an  attempt  by  an  RTC  investigator 

21  repeatedly  to  try  to  bump  the  FBI  agent,  charging 

22  them  for  information  about  the  FBI's  intention? 


1  A      I  don't  remember  the  latter  part  as  much  as 

2  about  the  leaks  part. 

3  Q      What  do  you  recall  about  the  leaks, 

4  Mr.  McDowell? 

5  A      That  there  were  things  appearing  in  the 

6  papers  about  referrals,  and  it  was  frustrating  for 

7  the  U.S.  Attorney's  Office  and  the  FBI  because  they 

8  couldn't  even  respond  internally  about  the  stuff  that 

9  everybody  could  read  in  the  newspaper  because  they 

10  didn't  have  the  document  ~  the  evidentiary 

1 1  documents,  and  they  felt  they  were  being 

12  manipulated. 

13  Q      And  when  you  suggested  that  it  might  be  a 

14  good  idea  to  send  some  people  to  the  RTC  to  try  to 

15  shake  loose  the  documents,  I  think  was  the  expression 

16  you  used,  you  thought  that  that  was  a  step  that  would 

17  be  appropriate  in  the  circumstances? 

18  A      Right. 

19  Q      Was  there  any  valid  reason  that  you  could 

20  see  for  the  RTC  not  to  supply  those  documents? 

21  A      Well,  you  know,  lots  of  times  there  will  be 

22  real  tempests  in  a  case  that  when  you  step  back  from 
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1  it,  it  is  mostly  a  lack  of  communication.  Only 

2  sometimes  there  are  really  good  reasons  for  tempests 

3  in  a  case.  I  know  the  RTC  had  their  own  interest, 

4  not  so  much  their  own  but  this  case,  they  had  civil 

5  cases  to  protect,  and  there  might  be  a  lot  of  reasons 

6  why  they  weren't  providing  the  evidence,  other  than 

7  something  sinister. 

8  And  it  just  seemed  to  me  that  having 

9  somebody  like  an  Allen  Carver  or  somebody  go  out  to 

10  Kansas  City,  someone  who  was  very  used  to  dealing 

1 1  with  the  RTC  might  see  that  they  had  a  good  point  and 

12  sort  of  mediate,  so  that  the  suspicions  would  lessen, 

13  or  on  the  other  hand,  if  there  was  no  good  reason, 

14  somebody  who  would  know  by  experience  there  was  no 

15  good  reason  and  to  be  able  to  explain  in  Washington, 

16  to  get  the  process  moving. 

17  Q      That's  my  next  question.   At  the  end  of  the 

18  day,  after  the  documents  were  obtained,  did  you  find 

19  that  there  was  any  good  reason  for  them  having  been 

20  withheld? 

21  A      None  ever  surfaced,  but  I  don't  think  I 

22  pursued  it  once  we  got  the  documents.  My  main  focus 
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1  was  getting  the  process  moving. 

2  Q      So  in  summary,  while  theoretically  there 

3  may  have  been  some  good  reason,  none  was  ever  brought 

4  to  your  attention? 

5  A      Right,  and  it  wasn't  a  trail  that  would 

6  have  been  finitftil  to  pursue  at  that  time. 

7  Q      On  the  basis  of  what  you  learned  about  the 

8  status  of  the  Hale  investigation,  and  the  issues  that 

9  you've  testified  about  relating  to  the  strategy  that 

10  Hale's  lawyer  had  undertaken,  and  the  responses  of 

1 1  the  U.S.  Attorney's  Office  prior  to  the  time  that 

12  Mr.  Mackay  was  assigned  responsibility  for  the  Hale 

13  case,  do  you  identify  any  harm  that  came  to  the 

14  Department  of  Justice's  position  as  a  result  of  the 

15  way  the  U.S.  Attorney's  Office  handled  the  matter? 

16  A      No.    I  don't  think  they  were  harmed  at 

17  all. 

18  MR.  BEN-VENISTE:    Let  me  suggest  a 

19  five-minute  recess  to  go  through  this  and  see  if  we 

20  can  wrap  up.   Maybe  you  can  also  check. 

21  MR.  SGRO:    You  can  check. 

22  MR.  GICALE:    If  I  can  get  ahold  of  them. 
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1  (Recess.) 

2  BY  MR.  BEN-VENISTE: 

3  Q      Mr.  McDowell,  as  a  general  matter,  could 

4  you  say  whether  there  was  any  pressure  exerted  on  you 

5  or  any  of  your  colleagues  at  the  Department  of 

6  Justice,  to  the  best  of  your  knowledge,  to  treat 

7  either  the  investigation  involving  Mr.  Hale  or  the 

8  investigation  involving  Madison  in  any  improper  way? 

9  A      No,  there  was  no  pressure  to  treat  either 

10  of  those  cases  in  an  improper  way. 

1 1  Q      Did  anyone  suggest  at  any  point  to  you  or 

12  to  any  of  your  colleagues,  to  the  best  of  your 

13  knowledge,  that  political  considerations  should 

14  determine  the  result  or  the  process  of  what  you  were 

15  doing? 

16  A      No. 

17  Q      Now,  in  connection  with  the  SB  A  transmittal 

18  of  the  materials  they  sent  to  Congress  at  the 

19  request,  1  believe,  of  Representative  LaFalce,  who 

20  was  at  that  time  chairman  of  the  House  committee, 

21  whatever  the  specific  name  of  it  was  that  had  primary 

22  oversight  responsibility  over  the  SBA,  did  you  feel 


1  that  it  was  improper  for  the  SBA  to  have  complied 

2  with  the  request  for  information  relating  to  that 

3  matter? 

4  A      Well,  I  think  it  was  over  and  done  with  by 

5  the  time  I  found  out  about  it. 

6  I  was  mildly  surprised,  I  think,  but  not 

7  shocked.   I  think  if  it  had  been  the  FBI,  they 

8  wouldn't  have  done  it,  but  the  SBA,  being,  you  know, 

9  an  agency  that's  not  a  law  enforcement  agency,  it  was 
10  surprising  but  not  shocking  that  they  did  it.   I  wish 

!      1 1  they  hadn't  done  it. 

12  Q      Did  you  identify  any  improper  motive, 

13  either  at  the  SBA  or  in  connection  with  the 

14  Congressional  request,  relating  to  that  issue? 

15  A      No.   I  think  there  is  always  a  concern 

16  about  leaks  and  publicity  whenever  there  is  a  ~ 

17  documents  compiled  for  an  investigation  given  to  a 

18  body  that's  not  a  law  enforcement  agency.  But  until 

19  you  see  the  leaks,  you  generally  give  the  benefit  of 

20  the  doubt  to  the  committee,  or  whatever. 

21  Q      Is  it  fair  to  say  that,  at  this  point,  that 

22  the  leaks  of  information  relating  to  Mr.  Hale's 
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1  matter,  which  was  the  SBA  part  of  this  investigation, 

2  had  been  orchestrated  by  his  counsel? 

3  A      Well,  that  was  certainly  my  impression,  I 

4  mean,  since  Gerth  said  he  got  the  information  from 

5  Coleman. 

6  Q      And  under  those  circumstances,  did  you 

7  think  it  was  unusual  that  Congress  would  want  to  have 

8  a  look  at  the  same  matter? 

9  A      No,  I  ~  you  know,  they  were  learning 

10  things  the  same  way  we  were,  by  reading  the 

1 1  newspapers,  and  I  thought  it  was  a  natural  reaction. 

12  Q      At  the  point  where  it  was  clear  that  the 

13  SBA  had  sent  material  over  to  Congress  at  the  request 

14  of  Congress,  did  you  see,  in  and  of  itself,  any 

15  impropriety  associated  with  the  White  House 

16  requesting  the  same  material  that  had  been  sent  over 

17  to  Congress? 

18  A      I  think  if  this  had  been  a  different  case, 

19  it  would  have  been  a  natural  reaction.  I  mean  I 

20  don't  know  what  the  White  House's  relationship  is 

21  with  the  SBA,  but  it  is  certainly  reasonable  that  if 

22  the  executive  branch  finds  out  the  legislative  branch 


1  is  interested  in  something,  they  want  to  know  what 

2  the  something  is. 

3  I  think  what  made  this  unusual,  and  took  it 

4  out  of  the  ordinary  was  the  fact  that  the  White  House 

5  counsel  pretty  much  had  actually  been  involved  in 

6  this,  and  it  affected  ~  according  to  Hale's  story, 

7  anyway,  he  said  he  had  had  a  meeting  with  the 

8  President  ~  the  sort  of  thing  that  I  think  prudence 

9  would  have  dictated  that  they  not  get  directly 

10  involved  in. 

11  Q      It  is  more  a  question  again  of  the 

12  appearances  involved,  but  not  the  substance  of  the 

13  material  itself? 

14  A      Well,  that's  a  primary  question.   Sort  of 

15  like  when  we  started  this  morning  and  you  found  out 

16  that  1  had  talked  to  Mr.  Carver  and  engaged  in  a 

1 7  number  of  questions.   I  suppose  I  could  have  avoided 

18  them  all  if  1  just  hadn't  talked  to  Carver  or  Mackay 

19  or  Gangloff.   But  it  raises  questions,  and  ~  that 

20  seemed  to  be  a  very  unnecessary  exercise. 

21  Q      So  from  your  point  of  view,  you  thought  it 

22  would  be  usefril  if  the  White  House  counsel's  office 
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1  returned  the  materials  that  they  had  received  from 

2  the  SBA  to  - 

3  A      So  they  couldn't  take  advantage  of  it  in 

4  any  way.   They  just  had  to  forego  that  opportunity. 

5  Q      By  taking  advantage,  you  mean  being 

6  informed  about  it? 

7  A      Yes.   I  don't  know  these  people;  they  are 

8  just  names  to  me.   I  don't  know  who  they  are  and  what 

9  they  are  like.   I  thought  like  when  you  are 

10  dealing  -  I  am  not  trying  to  trivialize  this  but 

1 1  when  you  are  dealing  with  children,  if  you  just  take 

12  the  opportunity  for  mischief  away,  everybody  is 

1 3  better  off.   And  that  was  the  rationale  behind 

14  getting  the  documents  back. 

15  Q      You  felt  more  comfortable  if  the  documents 

16  were  back  at  the  SBA,  or  with  the  department? 

17  A      Right,  that's  correct. 

18  Q      And  did  anyone  resist  that  suggestion  from 

19  the  White  House,  to  your  knowledge? 

20  A      Since  I  wasn't  privy  to  the  discussions,  I 

21  don't  ~  it  didn't  seem  like  they  resisted  because  we 

22  got  them  right  back,  but  whether  or  not  they  hemmed 


1  and  hawed,  I  just  don't  know. 

2  Q      And  there's  been  something  made  of  the  fact 

3  that  the  documents  were  returned  by  someone  from  the 

4  White  House  ~  I  don't  know  if  it  was  Mr.  Eggleston 

5  or  somebody  else  ~  on  a  Sunday,  to  or  from  church, 

6  meeting  somebody  from  the  RTC,  I  guess.   Did  that  ~ 

7  I'm  sorry,  from  the  SBA,  I  misspoke.   Did  that 

8  impress  you  as  some  kind  of  impropriety? 

9  A      Well,  I  guess  I  was  happy  that  they  did  it 

10  speedily  and  they  didn't  wait  until  the  next  business 

1 1  day,  so  that  was  good.   But,  you  know,  it  would  have 

12  been  nice  if  some  uniformed  courier  had  come  in  to 

13  the  building.    I  don't  even  know  if  the  building  was 

14  open.   Mostly  just  to  avoid  ~  it  was  ~  you  know,  it 

15  was  just  ~  made  us  giggle  more  than  anything  else 

16  but  I  was  happy  we  got  them  back.   Goofy  was  I  think 

17  the  way  I  described  it,  but  not  goofy  ~  more  like 

18  Goofy  the  cartoon  character  than  anything  else. 

19  MR.  BEN-VENISTE:    I  have  nothing  ftirther. 

20  Thank  you. 

21  EXAMINATION  (Continued) 

22  BY  MR.  GICALE: 
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1  Q      Mr.  McDowell,  this  wasn't  just  a  question 

2  of  appearances  with  respect  to  the  documents  going  to 

3  the  White  House,  you  had  allegations  from  Mr.  Hale 

4  against  the  President  of  the  United  States  relating 

5  to  some  SBA  funds;  correct? 

6  A      Yes,  he  made  an  allegation  at  one  meeting 

7  he  had  with  MacDougall,  the  President  sat  in,  and  you 

8  know,  while  we  were  in  no  position  to  judge  his 

9  truthfulness  because  it  was  the  kind  of  spectacular 

10  thing  that  he  could  throw  out  trying  to  get  an 

1 1  advantage  as  long  as  he  made  the  advantage,  it  was 

12  there,  and  it  was  something  we  wanted  to  follow  up 

13  on. 

14  Q      And  while  this  allegation  was  before  you 

1 5  and  while  you  were  attempting  to  follow  it  up, 

16  suddenly  the  White  House  has  copies  of  SBA  documents, 

17  they  are  requesting  SBA  documents;  correct? 

18  A      Right.   And  I  think  it  is  prudent  to  make 

19  sure,  even  if  their  motives  were  pure  or  not,  to 

20  remove  the  situation  so  that  ~  not  only  the 

21  appearance  but  the  actuality  of  the  problem  couldn't 

22  happen. 
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1  Q      Whether  it  was  President  Clinton  or 

2  Mr.  Sgro  over  here,  or  anyone  else  in  this  room,  you 

3  wouldn't  think  it  appropriate  for  anyone,  where  there 

4  is  an  allegation  like  this,  to  have  in  their  custody 

5  documents  perhaps  relating  to  the  allegation; 

6  correct? 

7  A      Right. 

8  Q      And  you  said  because  you  didn't  want  to 

9  risk  any  chance  for  mischief,  what  are  you  talking 

10  about? 

1 1  A      Well,  I  think  the  whole  range  of 

12  possibilities.   We  were  in  no  position  to  know 

13  whether  it  was  just  an  appearance  problem  or  anything 

14  else.   But  if  you  got  the  documents  back,  it  didn't 

1 5  make  any  difference,  nothing  could  have  happened, 

16  there  would  be  no  flow  of  information. 

17  We  had  read  that  Coleman  had  called  the 

18  White  House  counsel.   I  was  never  aware  that  they  had 

19  initiated  a  call  back.   But  as  long  as  we  had  the 

20  documents  and  they  couldn't  make  use  of  them,  there 

21  would  be  no  danger,  at  least  from  that  source,  and  we 

22  hoped  similarity  that  the  House  committee  didn't 
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1  start  publishing  the  documents  either. 

2  I  don't  even  know  what  was  in  the  documents 

3  but,  generally  speaking,  we  didn't  want  the  thoughts 

4  of  the  investigators  and  the  evidence  that  they  had 

5  gathered  to  become  part  of  the  public  record  or  get 

6  back  to  Hale  or  his  counsel. 

7  Q      Going  back  for  a  minute  to  investigative 

8  techniques,  as  a  prosecutor,  why  do  investigators 

9  interview  witnesses  separately? 

10  A      I  think  it  is  primarily  to  catch  the 

1 1  reflections  and  memory  of  the  witness  sort  of  in  a 

12  pristine  state. 

1 3  Q      Uninfluenced  by  some  other  people  that  they 

14  may  be  with? 

15  A      Yes,  but  it  is  also  not  unheard  of -- it 

16  depends  on  what  stage  of  the  investigation  they  are 

17  at.   I  have  heard  of  people  who  would  get  groups 

18  together  and  try  to  come  up  ~  because  oftentimes  one 

19  person  can't  remember  everything  but  their  memory, 

20  oh,  yes  I  talked  to  you.   No,  you  didn't,  you  talked 

21  to  him,  that  kind  of  give  and  take. 

22 So  it  really  depends  on  what  stage  and  what 
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1  the  purpose  of  the  investigator  is,  what  his  motive 

2  is  at  that  point,  how  he  would  do  it.   Oftentimes 

3  it's  a  matter  of  logistics,  you  can  talk  to  one 

4  person  and  it  is  hard  to  get  everybody  together  in 

5  one  room. 

6  But  I  think,  generally  speaking, 

7  one-on-ones  are  the  most  common,  and  much  less  common 

8  would  be  group  interviews. 

9  Q      Okay.   And  the  improper  motive  you  referred 

10  to  earlier  that  you  would  be  concerned  about  would  be 

1 1  what,  if  witnesses  were  talking  to  each  other? 

12  A      Well,  I  think  if  people  feh  that  they  had 

13  to  come  up  with  a  story  as  opposed  to  the  story.   I 

14  mean  if  the  motive  for  the  witnesses  is  what  the  heck 

1 5  happened;  can  you  remember,  that  seems  to  be  benign, 

16  helpfial,  to  an  investigation. 

17  If  you've  got  a  bunch  of  people  who  are 

1 8  conspiring  to  come  up  with  the  story  and  tailor  their 

19  testimony,  then  that's  an  improper  motive,  but  no 

20  matter  what  your  motive  you  still  have  people  talking 

21  together  and  that's  why  it  is  important  to  know  why 

22  people  talk. 
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1  Q      I  am  going  to  refer  you  again  to  Exhibit 

2  Number  3.   And  again,  this  was  Bates  numbers  A0000844 

3  through  A000850.   I  will  say,  at  the  moment,  there 

4  are  two  letters  attached  to  this  exhibit,  a  letter 

5  dated  October  13,  1995  from  Mr.  Sgro  to  Robert 

6  Giuffra,  and  also  a  memoranda.  Department  of  Justice 

7  memorandum  from  Joseph  Gangloff  to  Charles  Sgro, 

8  dated  October  12,  1995. 

9  I  am  going  to  ask  that  you  take  an 

10  opportunity  to  review,  those  documents. 

1 1  MR.  GICALE:    Do  you  have  a  copy? 

12  MR.  BEN-VENISTE:    I  don't  have  a  copy. 

13  THE  WITNESS:   I  am  having  a  lot  of  trouble 

14  making  this  out. 

15  MR.  SGRO:   Off  the  record  a  second. 

16  (Discussion  off  the  record.) 

17  BY  MR.  GICALE: 

18  Q      Mr.  McDowell,  you  have  now  had  an 

19  opportunity  to  review  these  notes,  and  just  so  the 

20  record  is  accurate,  are  they  your  notes? 

21  A      No. 

22 Q      Do  you  know  whose  notes  they  are? 
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1  A      Well,  according  to  the  letter,  it  is  Joe 

2  Gangloff  s. 

3  Q      After  reviewing  these  notes,  do  these  notes 

4  refresh  your  recollection  with  respect  to  a  meeting 

5  you  may  have  had  with  Joanne  Harris,  Jack  Keeney,  Joe 

6  Gangloff  and  David  Margolis  on  December  26? 

7  A      I  remember  having  a  meeting  with  Joarme 

8  Harris  and  these  people  and  to  that  extent,  yes,  it 

9  is  sort  of  ~  I  don't  know  if  it  refreshes  my 

10  memory.   1  didn't  realize  it  was  December  26,  so  in 

1 1  that  sense  it  does. 

12  MR.  SGRO:    For  the  record,  the  date  could 

13  be  December  20th,  on  top  --  I  mean  it  is  kind  of 

14  hard. 

15  THE  WITNESS:   But  I  do  remember  a  meeting. 

16  I  just  don't  remember  the  day. 

17  BY  MR.  GICALE: 

1 8  Q      And  what  was  the  purpose  of  the  meeting? 

19  A      1  think  Joanne  Harris  wanted  to  go  over 

20  various  things  that  had  come  up,  I  think  publicly, 

2 1  press  items,  to  make  sure  that  we  were  following  our 

22  leads. 
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1  Q      There  is  a  reference  in  here  to  the  Hale 

2  trial  in  mid- January;  did  you  update  her  on  the 

3  status  of  the  trial? 

4  A      I  am  sure  I  would  have  told  her  that.   I 

5  don't  have  an  independent  memory  of  it,  but  if  we  all 

6  met  together  just  for  accounting  where  we  were,  I 

7  would  have  told  her. 

8  Q      Do  you  recall  a  discussion  with  respect  to 

9  a  missing  Whitewater  file? 

10  A      Yes,  I  remember  going  to  see  Shaheen  after 

1 1  the  meeting.   I  was  trying  to  think  of  why  1  did  it, 

12  and  my  best  recollection  is  that  there  had  been  a  lot 

13  of  press  speculation  about  Vince  Foster  and 

14  Whitewater  files,  and  we  were  trying  to  see  if  we 

15  could  get  a  handle  on  what  it  all  meant  and  did  it 

16  have  any  relevance  to  our  investigation. 

17  Q      And  so  did  you  discuss  this  missing 

18  Whitewater  file  in  this  meeting,  or  was  it  discussed 

19  with  Shaheen  later? 

20  MR.  BEN-VENISTE:    What  missing  Whitewater 

21  file?   1  don't  even  know  that  there  was  a  missing 

22  Whitewater  file.   There  was  ~ 
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1  BY  MR.  GICALE: 

2  Q      Did  you  discuss  the  claim? 

3  A      We  discussed  it  briefly.   I  don't  remember 

4  knowing  what  it  was  about  but  trying  to  get  a  handle 

5  on  what  the  press  was  talking  about. 

6  Q      Well,  was  it  ~  it  was  a  press  claim  that 

7  there  was  a  missing  Whitewater  file? 

8  A      That's  my  best  memory.   1  don't  think  we 

9  had  any  independent  knowledge  of  a  missing  file.   I 

10  think  it  was  ~  there  were  articles  in  the  Washington 

1 1  Times  or  something  like  that. 

12  Q      Did  you  also  discuss  the  interview  of  the 

13  witnesses,  excuse  me,  of  Kennedy,  Lindsey,  and 

14  Eggleston? 

15  A      I  don't  know.   There  are  notes  on  the  page 

16  that  refer  to  it.   This  is  hard  to  read.   "Fraud, 

17  SB  A,  Lindsey,  interview  today." 

18  1  guess  we  did,  if  that's  what  he's  got 

19  down  there.   1  don't  remember  that  specifically. 

20  Q      So  were  you  giving  them  an  update  on  the  ~ 

21  looking  into  the  issue  with  respect  to  the  turning 

22  over  of  documents  to  the  White  House,  Mr.  Eggleston, 
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1  from  the  SBA  -- 

2  A      Whatever  was  on  the  table  right  around  the 

3  time  of  that  meeting,  we  would  have  briefed  the 

4  assistant  AG  on.   Joanne  Harris  was  the  Assistant 

5  Attorney  General  and  our  boss. 

6  Q      Who  was  saying  there  was  a  missing 

7  Whitewater  file  or  there  was  an  issue  of  that,  was  it 

8  you? 

9  MR.  BEN-VENISTE:    You  can  --  he  just  said 

10  it  was  the  Washington  Times.   You  can  put  whatever 

1 1  value  on  that  ~ 

12  THE  WITNESS:    It  was  something  we  all  had 

13  read  in  the  paper.   Some  things  you  read  in  the  paper 

14  are  right  on  the  money  and  some  things  are  lunatic 

15  speculation,  but  you  don't  know  until  you  think  it 

16  out.   I  think  that  was  the  flavor  of  the  meeting. 

17  BY  MR.  GICALE: 

18  Q      On  the  top  of  the  next  page,  it  says  "try 

19  get  Whitewater  file";  what  was  that  about? 

20  A      Well,  I  think  if  there  was  a  missing  one, 

21  try  to  get  it. 

22 Q      And  "Park  Police  did  not  have  custody";  who 


1  does  that  refer  to? 

2  A      Remember  when  Foster,  after  Foster 

3  committed  suicide,  there  was  a  —  they  all,  the  Park 

4  Police  and  the  --  tried  to  gain  control  of  his 

5  office,  and  they  met  with  the  White  House  counsel. 

6  In  any  event,  they  had  some  material  but  they  didn't 

7  have  any  missing  Whitewater  file;  trying  to  piece 

8  together  from  these  notes  what  we  were  talking 

9  about. 

10  Q      So  there  was  an  agreement  after  this,  since 

1 1  there  were  these  allegations  out  there,  to  attempt  to 

12  determine  whether  or  not  there  was  a  missing 

13  Whitewater  file;  is  that  correct? 

14  A      Or  to  find  out  what  we  could  about  any 

15  files,  just  to  the  extent  that  they  might  have  some 

16  relevance  to  our  investigation,  whether  they  were 

17  missing  or  not  missing. 

1 8  Q      Was  there  any  other  information,  other  than 

19  the  information  in  the  Washington  Times,  with  respect 

20  to  a  potential  missing  Whitewater  file? 

21  A      Not  that  I  remember.   But  I  would  have 

22  to  ~  this  would  be  one  instance  where  I  would  have 
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1  to  sit  down  with  Carver  and  go  over  what  we  were 

2  doing  that  the  point. 

3  Q      Did  you  discuss  Nussbaum's  inventory  of  the 

4  papers  on  the  day  that  Vince  Foster's  office  was 

5  searched? 

6  A      Joe  has  it  down  here.   "Nuss  inventory  if 

7  there  is  one."   But  I  think  the  discussion  was 

8  limited  to,  if  there  is  an  inventory,  it  might  help 

9  us  find  out  if  there  is  a  file. 

10  Q      Did  you  discuss  anything  else  with  respect 

1 1  to  those  files? 

12  A      Well,  I  know  I  went  to  see  Shaheen,  and  we 

13  must  have  discussed  it.    In  fact  it  says,  number  5, 

14  undecipherable  word,  "with  Shaheen"  ~  oh,  "discussed 

15  with  Shaheen,"  I  guess  it  is  and  I  went  to  see 

16  Shaheen. 

17  Q      Did  you  also  discuss  the  White  House  travel 

18  office  files  at  that  point? 

19  A      Well,  Joe's  got  it  down  here,  but  if  we 

20  did,  I  don't  know  if  I  was  still  there.   In  any 

21  event,  it  wasn't  of  any  interest  to  me  so  I  didn't 

22  remember. 


1  (Discussion  off  the  record.) 

2  BY  MR.  GICALE: 

3  Q      Mr.  McDowell,  do  you  have  any  other 

4  independent  recollection  of  that  meeting  or  what  else 

5  was  discussed  and  what  was  decided  after  the  meeting? 

6  A      No. 

7  Q      Do  you  know  why  the  meeting  was  called  on 

8  that  particular  date?  And  we  are  not  quite  certain 

9  of  the  date,  although  it  may  be  December;  is  that  — 

10  A      1  am  not  quarreling  with  the  date.   It  kind 

1 1  of  privately  amuses  me,  normally  I  take  off  Christmas 

12  and  the  day  after  and  usually  that  whole  week. 

13  Probably  because  there  were  things  that  were  going  on 

14  and  1  needed  to  be  there. 

15  Q      Do  you  recall  there  were  some  negotiations 

16  going  on  on  or  about  December  24,  1993  with  respect 

17  to  the  subpoena  to  David  Kendall? 

18  A      Yes,  I  don't  know  —  it's  the  precision  of 

19  my  recollection  that  I  would  quarrel  with,  that  it  is 

20  that  date,  but  1  remember  at  the  time  there  were  a 

21  lot  of  things  going  on. 

22  Q      Around  Christmastime,  as  a  reference  point? 
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1  A      I  am  not  denying  that's  the  date.   I  am 

2  just  saying  that  I  remember  about  that  time  late 

3  December,  there  were  a  lot  of  things  going  on  that 

4  seemed  to  be  very  important.   Whether  or  not  in  the 

5  long  run,  they  would  have  been  or  not  ~ 

6  Q      Do  you  remember  when  the  subpoena  went  out 

7  to  David  Kendall,  or  the  request  went  out? 

8  A      I  think  it  was  around  that  time. 

9  Q      Before  Christmas;  correct? 

10  A      You  see,  that's  the  thing,  before  or  after 

1 1  Christmas,  I  don't  remember  whether  it  was  before  or 

12  after  Christmas;  whenever  it  was,  it  was,  but  I 

13  remember  it  was  in  December. 

14  Q      Do  you  know  whether  this  meeting  occurred 

15  before  or  after  that  subpoena? 

16  A      No. 

17  Q      Do  you  know  if  this  meeting  was  in 

18  relationship,  was  related  in  any  way  to  the  subpoena 

19  and  the  records  you  would  be  obtaining  from 

20  Mr.  Kendall? 

21  A      I  think  Joanne  Harris  would  have  wanted  a 

22  summar)^  of  everything  we  were  working  on.   I  think 
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1  she  was  probably  well  aware  of  it  but  she  wanted  ~ 

2  that  would  be  a  normal  thing  to  do,  here  is  what  we 

3  are  doing  right  now.   And  if  we  are  in  fact  —  that 

4  was  when  we  were  subpoenaing  Kendall,  I  would  have 

5  told  her. 

6  Q      Mr.  Mackay  testified  yesterday  there  was 

7  some  concern  in  terms  of  Mr.  Kendall's  delivery  of 

8  documents  to  the  department,  concern  based  on  some 

9  inconsistencies  in  terms  of  conversation  with 

10  somebody,  either  Mr.  Carver  or  Mr.  McDowell,  had  with 

1 1  Mr.  Kendall  about  the  production  of  documents. 

12  MR.  BEN-VENISTE:   Are  you  sure  you  want  to 

13  tell  this  witness  what  Mr.  Mackay  testified  to?  That 

14  might  be  somehow  ~ 

15  MR.  GICALE:    Yes,  I  am  sure  of  that. 

16  MR.  BEN-VENISTE:    Did  you  check  your 

17  ethical  capacity? 

18  BY  MR.  GICALE: 

19  Q      Mr.  Mackay  testified  to  that  yesterday,  and 

20  indicated  that  there  was  a  concern  about  that  ~ 

21  A      If  we  can  get  done  within  five  minutes, 

22  let's  not  count  this  joke  time  against  me. 
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1  MR.  GICALE:    Off  the  record. 

2  (Discussion  off  the  record.) 

3  THE  WITNESS:    Whenever  you  are  asking  a 

4  lawyer  for  documents,  there  are  always  concerns  and 

5  worries,  and  yes,  there  were.   How  big  they  were  in 

6  the  scheme  of  things,  I  don't  ~ 

7  BY  MR.  GICALE: 

8  Q      Was  this  meeting  called  to  address  those 

9  concerns  or  anticipation  of  that  production  of 

10  documents? 

1 1  A      The  only  memory  I  have  of  the  meeting  was 

12  that  afterwards  I  went  to  see  Shaheen.  And  it  seemed 

13  like,  at  the  time,  a  diversion  but  probably  a 

14  necessary  diversion,  because  the  pleas  raised  an  area 

15  that  didn't  seem  at  all  central  to  our  investigation, 

16  but  if  we  didn't  cover  it  in  some  sense,  we  would 

17  probably  be  accused  of  being  incomplete. 

1 8  On  the  other  hand,  it  was  interesting,  you 

19  know,  I  had  nothing  to  do  with  the  inquiry  into 

20  Foster,  and  I  didn't  mind  going  to  see  Mike  Shaheen 

2 1  and  talking  to  him  about  it,  but  it  did  seem  to  be  a 

22  diversion.   I  don't  think  anything  ever  came  of  it. 


1  Q      Earlier  you  were  asked  by  Mr.  Ben-Veniste 

2  whether  or  not  political  considerations  should 

3  determine  the  process  of  a  criminal  investigation;  is 

4  that  correct? 

5  A      Right. 

6  Q      And  you  responded  that  political 

7  considerations  should  not  determine  the  process; 

8  correct? 

9  A      And  I  took  that  to  mean  Democrat, 

10  Republican  and  partisan. 

1 1  Q      Any  political  ~ 

12  A      "Any  political"  is  too  broad.   Obviously  if 

13  I  sat  around  on  my  rear  end  and  didn't  do  anything, 

14  politically  the  department  would  be  hurt  for  having  a 

15  bunch  of  boobs  running  the  investigation.   If  it  is 

16  so  broad  to  include  that,  there  was  an  expectation 

17  that  we  not  be  dilatory. 

18  Q      So  it  shouldn't  be  influenced,  for 

19  instance,  by  elections;  correct? 

20  A      Right,  and  there  was  ~  that  part  ~ 

21  Q      Do  you  know  whether  or  not  the  department 

22  was  influenced  by  any  political  considerations  in  its 
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1  decisionmaking  with  respect  to  the  investigation  of 

2  the  ~  the  criminal  referral  of  the  Hale  case? 

3  A      When  it  first  came  up,  and  this  was  before 

4  I  got  involved  in  it,  I  think  the  U.S.  Attorney  was 

5  concerned  that  the  referral  was  a  politicalization  of 

6  the  process.   And  I  think  in  retrospect  he  was 

7  probably  right,  but  I  don't  have  any  proof  of  that, 

8  but  that's  what  it  seems  like. 

9  Q      Did  he  make  any  decisions  based  on  the 

10  political  process? 

1 1  A      Well,  I  think  he  decided  not  to 

12  investigate  ~  I  mean  if  you  take  his  writings  at  his 

13  word,  I  am  talking  about  Banks  now. 

14  Q      Right. 

15  A      If  you  just  look  at  the  letters,  that 

16  looked  like  he  ~  I  had  that  in  mind.    His 

17  independent  evaluation  of  the  referral  plus  his 

18  suspicions  of  the  timing  of  it  made  him  not  do 

19  anything  to  avoid  politicizing  the  case. 

20  Q      Didn't  he  make  a  decision  not  to 

21  investigate  this  prior  to  November  3,  1992,  the  date 

22  of  the  election? 


1  A      Well,  he  looked  at  the  documents  and 

2  everything;  to  that  extent  he  did  something.   I  think 

3  what  he  didn't  want  to  do  is  do  anything  that  would 

4  be  overt  to  the  public  and  cause  comment  because  he 

5  thought  it  would  politicize  an  otherwise  barely 

6  routine  referral. 

7  Q      I  am  going  to  refer  you  to  document  number 

8  705 1 ,  probably  some  zeros  before  that,  in  the  last 

9  paragraph  of  that  document.   It  is  a  document  to  Don 

10  Pettus  from  Charles  Banks,  and  in  the  last  paragraph 

1 1  of  that  letter,  it  says  "neither  I  personally  nor 

12  this  office  will  participate  in  any  phase  of  such  an 

13  investigation  regarding  the  above  referral  prior  to 

14  November  3,  1992,"  and  that's  with  respect  to  RTC 

15  referral  C004.   Do  you  see  that  sentence? 

16  A      Right. 

17  Q      Now,  Mr.  Banks  was  ~  there  were  political 

18  considerations,  political  ~  excuse  me,  strike  that. 

19  Political  considerations  were  determining 

20  the  investigative  process  based  on  this  letter; 

21  correct? 

22  A      But  1  ~  yes,  and  I  think  this  would  be  a 
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1  good  example  of  the  broad  political  thing.    I  didn't 

2  understand  Mr.  Ben-Veniste's  question  to  mean 

3  political  in  that  sense  but  partisan;  I  thought  he 

4  was  referring  to  partisan  political  like  we  do  this 

5  because  it  will  help  the  White  House  or  do  this 

6  because  it  will  hurt  this  candidate. 

7  Q      So  you  think  it  is  okay  ~ 

8  MR.  BEN-VENISTE:    Hang  on.    Let  him  finish 

9  his  answer. 

10  THE  WITNESS:    I  think  --  and  this  is 

1 1  something  I  am  more  than  familiar  with,  because  it 

12  came  up  regularly  when  I  was  chief  of  the  public 

13  integrity  section,  especially  in  things  like 

14  undercover  investigations  and  stuff,  that  oftentimes 

15  investigations  that  had  a  political  ramification 

16  would  be  ready  in  some  sense  to  surface  at  the  time 

17  of  an  election. 

1 8  And  there  were  two  schools  of  thought  on 

19  how  you  handle  it,  how  a  prosecutor  should  handle 

20  it.    Some  prosecutors  ~  and  I  was  among  them,  and 

21  Banks  apparently  was  among  them  if  you  take  his 

22  letter  at  face  value  —  thought  that  to  the  extent 

100 

1  possible  you  should  not  couple  significant  events  in 

2  a  criminal  investigation  around  an  election  because 

3  it  politicized  the  criminal  process. 

4  There  were  other  prosecutors  of  some 

5  repute  ~  in  fact  I  can  think  of  one  that's  in 

6  Congress  right  now  ~  who  thought  that  there  was  a 

7  duty,  if  you  could  surface  something,  there  was  a 

8  duty  to  do  it  around  election  time,  simply  because 

9  the  public  had  a  right  to  know.    I  didn't  agree  with 

10  that,  but  I  could  understand  that  you  could  be  a 

1 1  responsible  prosecutor  and  think  that  way. 

12  My  own  counsel,  as  chief  of  public 

13  integrity,  when  I  give  talks  is  not  to  do  that,  to 

14  avoid  surfacing  things  public  around  an  election, 

15  because  the  consequences  are  way  out  of  proportion  to 

16  whatever  you  would  get  from  it. 

17  So  I  think  he  acted  responsibly  but  not  in 

18  a  partisan  way,  because  he  is  a  Republican  and  his 

19  partisan  advantage  would  have  been  to  surface  it. 

20  But  I  thought  he  acted  very  responsibly  by  not  doing 

21  anything  until  after  the  election,  so  that  the 

22  process  wouldn't  be  politicized. 
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1  Q      So  you  think  it  is  fine  to  delay  an 

2  investigation  because  there  is  an  upcoming  election? 

3  MR.  SGRO:    That's  really  an  unfair 

4  characterization  of  his  testimony. 

5  MR.  BEN-VENISTE:    You  are  arguing  now. 

6  THE  WITNESS:    Wait  a  minute.   Wait  a 

7  minute.   It  is  not  accurate.  What  I  said,  it  is  not 

8  a  question  of  fairness  or  unfairness.   That  is  not 

9  what  I  said. 

10  He  didn't  refuse  to  do  anything.   What  he 

1 1  didn't  do  was  do  something  that  would  surface  the 

12  referral  overtly,  like  issue  grand  jury  subpoenas  or 

1 3  go  out  and  do  interviews  that  would  generate  press 

14  coverage,  which  would  necessarily  be  incomplete  at 

1 5  the  initial  stages  of  an  investigation,  so  you  would 

16  have  nothing  but  speculation,  and  unnecessarily 

17  politicize  the  investigation. 

18  It  is  pretty  clear  from  either  this  letter 

19  or  other  letters  that  he  did  do  a  substantial 

20  amount  ~  I  think  he  said  in  one  of  these  letters  he 

2 1  and  the  agent  and  the  assistant  spent  a  week  going 

22  over  the  evidence  and  formed  an  opinion  which  is  more 
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1  than  most  actual  U.S.  attorneys  would  do  in  a  case. 

2  Q      What  did  he  do  after  the  election? 

3  A      I  think  he  eventually  tried  to  get  out  of 

4  the  case  by  recusing,  but  I  don't  think  that  had  — 

5  that  was  any  more  political  than  before.   I  think  he 

6  had  probably  ~  although  I  haven't  spoken  to  him  on 

7  this  ~  he  had  formed  an  opinion  that  this  was  way 

8  premature,  or  basically,  not  a  very  good  referral. 

9  Q      But  the  bottom  line  here  is  he  made  a 

10  decision  based  on  politics  to  delay  the 

1 1  investigation? 

12  MR.  BEN-VENISTE:   No.    He  made  a  decision 

13  based  on  fairness,  as  to  what  he  would  do  in  this 

14  case,  and  you  don't  want  to  hear  that. 

15  MR.  GICALE:    I  am  asking  the  witness  a 

16  question. 

17  THE  WITNESS:   What  do  you  mean  by 

18  "politics"? 

19  BY  MR.  GICALE: 

20  Q      This  election,  he  made  a  decision  not  to 

21  proceed  with  the  investigation,  because  there  was  an 

22  upcoming  election  on  November  3,  1992;  correct? 
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1  A      Right.    But  I  don't  think  it  was  a 

2  political  decision;  I  think  it  was  a  policy  decision 

3  that  I  agree  with. 

4  Q      It  is  related  to  an  election,  and  that's 

5  politics. 

6  A      If  there  had  been  a  riot  at  the  local 

7  federal  prison,  if  there  is  one,  he  might  make  a 

8  decision  because  he  prioritized  the  riot  as  a  more 

9  important  matter  to  deal  with.   Or  if  his  wife  had 

10  cancer  surgery,  he  might  not  do  it  because  he  opted 

1 1  to  pay  more  attention  to  his  family  than  the  case. 

12  This  is  not  something  that  a  statute  of 

13  limitation  was  going  to  run  before  November  3.    I 

14  think  he  made  a  very  appropriate  decision  that 

15  involved  politics  but  was  not  a  political  decision. 

16  It  was  a  policy  decision. 

17  Q      With  respect  to  Mark  MacDougall's 

1 8  memorandum  of  law  ~ 

19  MR.  BEN-VENISTE:    That's  it.    Let's  -- 

20  MR.  GICALE:    All  right,  we  will  come  back. 

21  MR.  BEN-VENISTE:    Off  the  record. 

22 (Discussion  off  the  record.) 
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1  (Whereupon,  at  12:45  p.m.,  the  deposition 

2  was  recessed,  to  be  reconvened  at  1:45  p.m.  this  same 

3  day.) 
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1  AFTERNOON  SESSION  (2:10  p.m.) 

2  Whereupon, 

3  GERALD  MC  DOWELL 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  GICALE: 

8  Q      Mr.  McDowell,  just  going  briefly  back  to 

9  the  issue  of  Paula  Casey's  recusal,  do  you  recall 

10  anybody  telling  you  in  September  of  1993  that  she  had 

1 1  indicated  that  she  was  going  to  recuse  herself,  but 

12  she  was  waiting  for  an  appropriate  time  to  do  so? 

13  A      I  don't  have  any  recollection  of  that. 

14  Q      Do  you  recall  anybody  in  September  telling 

15  her  that  she  should  recuse  herself,  September  of 

16  1993? 

17  A      I'm  sure  if  we  talked  about  it,  that  was 

18  the  only  opinion  anyone  had,  that  she  should  recuse 

19  herself,  but  focusing  on  a  specific  memo,  no. 

20  Q      Your  first  meeting  with  her,  your  first 

21  discussion  with  her  about  it  was  not  until  November 

22  3,  1993? 
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1  A      I  can't  say  1  never  talked  to  her  on  the 

2  phone  because  I  don't  remember.   The  only  time  I  ever 

3  met  her  was  in  that  meeting  in  Phil  Heymann's 

4  office. 

5  Q      So,  do  you  have  any  recollection  today  as 

6  to  why  there  may  have  been  a  delay,  if  there  was,  in 

7  her  recusing  herself? 

8  A      Speculating  that  she  just  didn't  see 

9  herself,  what  everyone  else  saw,  that  it  was 

10  appropriate  for  her  to  recuse. 

1 1  Q      Turning  your  attention  to  the  Mark 

12  MacDougall  memorandum  ~  and  this  is  the  document 

13  marked  as  007041,  dated  February  23,  1993  --  how 

14  thoroughly  did  you  review  this  memorandum? 

15  A      I  read  it.    I  mean  — 

16  Q      How  much  time  did  you  spend  reading  it? 

17  A      However  long  it  takes  to  read  it.    1 

18  probably  spent  ~  read  it  over  a  couple  of  times, 

19  maybe  an  hour. 

20  Q      Now,  were  you  out  of  town  when  this  memo 

21  was  produced,  at  some  kind  of  a  conference  with 

22  Mr.  Carver  and  Mr.  Arterberry? 
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1  A      I  don't  know.    My  travel  records  would 

2  show.    I  don't  remember  being  out  of  town. 

3  Q      Were  you  involved  in  giving  instructions  to 

4  Mr.  MacDougall  as  to  how  long  he  had  ~  how  much  time 

5  he  had  to  prepare  the  memorandum? 

6  A      1  don't  remember  talking  to  him  about  it, 

7  although  the  MacDougall  memo  starts  out  by  saying 

8  whatever  it  says,  you've  asked  me  to  ~  I  don't  ~ 

9  Q      How  many  days  was  he  given? 

10  A      1  don't  ~  I  don't  remember.   Looks  like, 

1 1  from  the  question  1  got  in  the  House,  looks  like  he 

12  turned  it  around  right  away.   That  was  the  first  time 

13  1  focused  on  that. 

14  Q      Within  one  day? 

15  A      That's  what  they  said  in  the  House. 

16  Q      Do  you  know  why  he  was  given  such  a  short 

17  time  frame  to  turn  this  around? 

18  A      No,  because  1  don't  have  any  memory  of  the 

19  length  of  time  he  had. 

20  Q      Now,  when  you  said  you  ~  the  review  you 

21  gave  it,  you  read  it,  took  you  about  an  hour; 

22  correct? 
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1  A      No,  I  mean  ~  I  would  say  about  an  hour  of 

2  review.   It  didn't  take  me  an  hour  to  read  it  because 

3  it  is  not  that  long  a  memo  but  I  probably  went  over 

4  it  a  couple  of  times. 

5  Q      What  did  your  review  consist  of,  other  than 

6  reading  it? 

7  A      Reading  it  again,  just  to  make  sure  I 

8  grasped  it. 

9  Q      Did  you  look  at  the  criminal  referral  and 

10  compare  it  to  ~  read  that  as  well,  and  compare  it  to 

1 1  the  memorandum? 

12  A      1  am  guessing  that  1  read  it,  I  read 

13  whatever  papers  were  associated  with  it,  as  well  as 

14  Mark's  memo,  probably  reread  the  memo.   But  I  don't 

1 5  have  a  vivid  memory  of  sitting  down  and  doing 

16  something  in  a  certain  order  -- 

17  Q      Do  you  have  any  ~ 

18  A      -- to  see,  to  match  the  response  to  the 

19  incoming,  1  would  have  read  the  incoming  as  well  as 

20  his  memo. 

21  Q      By  "the  incoming,"  you  are  talking  about 

22  the  request  for  Mr.  Keeney  to  take  a  look  at  it? 
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1  A      Whatever  it  was,  yes. 

2  Q      Did  you  look  at  any  case  law  before  or 

3  subsequent  to  reading  this  memorandum? 

4  A      No. 

5  Q      Were  you  familiar  with  the  case  law  in 

6  this? 

7  A      I  had  a  general  familiarity  from  reading 

8  press  memos  and  reading  the  manuals  and  going  to 

9  conferences. 

10  Q      How  many  other  referrals  from  the  RTC  had 

1 1  you  reviewed  prior  to  this  one? 

12  A      That,  I  believe,  was  the  first  referral, 

13  actual  referral  I  had  seen. 

14  Q      So,  you  reviewed  this,  it  took  you 

1 5  approximately  an  hour,  and  did  you  have  any 

16  discussions  with  anybody  about  it? 

17  A      I'm  sure  1  did,  but  I  don't  have  any 

18  recollection  of  them.   I  would  think  I  would  talk 

19  with  Carver  and  probably  Mark  MacDougall. 

20  Q      Did  you  review  the  exhibits? 

21  A      Which  exhibits? 

22  Q      The  300  exhibits? 
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1  A      No,  1  don't  think  there  were  300  exhibits 

2  attached.   I  think  it  was  just  the  referral. 

3  Q      Did  you  request  to  review  the  exhibits? 

4  A      No.    And  1  think  if  they  were  available,  1 

5  would  not  have  reviewed  the  exhibits. 

6  Q      Did  you  discuss  it  with  --  this  memorandum 

7  with  the  FBI  or  the  U.S.  Attorney's  Office? 

8  A      No. 

9  Q      Did  you  feel  that  the  memorandum  should  be 

10  discussed  with  the  U.S.  Attorney's  Office  or  the  FBI 

1 1  office  out  in  Little  Rock? 

12  A      Well,  if  I  felt  that,  I  would  have  called 

13  them  up,  but  no,  I  didn't  feel  it  should  be  discussed 

14  with  them. 

15  Q      Now,  was  there  any  evidence  of  a  federal 

16  crime  in  this  referral? 

17  A      I  think  that  there  was  ~  you  could  say 

18  that  some  of  the  activities,  if  there  were  evidence 

19  of  it,  might  have  been  misapplication  by  MacDougall, 

20  but  it  was  hard  to  say,  to  get  that  from  the  referral 

21  itself,  because  the  facts  weren't  very  well  fleshed 

22  out. 
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1  Q      Okay.   Is  it  fair  to  say  that  some 

2  potential  federal  crimes  were  raised  in  the  memo  but 

3  you  needed  further  information  to  appear  if  there  was 

4  sufficient  information  to  go  forward? 

5  A      It  didn't  appear  to  me,  after  reading  the 

6  referral  and  especially  after  reading  Mark's  memo, 

7  based  on  his  expertise,  that  it  was  a  referral  that 

8  had  much  potential. 

9  Q      Well,  1  am  going  refer  to  a  copy  of  the 

10  referral,  Bates  number  006695.   And  in  particular  ~ 

1 1  I'm  sorry,  this  document  starts  at  006695  and  it  goes 

12  through  006714.   And  I  am  going  to  direct  your 

13  attention  to  one  of  the  pages  in  the  middle,  although 

14  that  Bates  number  happens  to  be  cut  off,  but  it  is 

15  page  10  of  the  referral  itself.   There  is  a  fax  page 

16  up  there,  number  12.   And  I  am  just  -- 

17  MR.  BEN-VENISTE:    I  don't  think  I  have  that 

18  with  me.   That's  all  right,  go  ahead. 

19  MR.  GICALE:    You  want  to  take  a  look? 

20  MR.  BEN-VENISTE:   Go  ahead. 

21  BY  MR.  GICALE: 

22 Q      I  am  going  refer  you  to  the  item  dated 
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1  2/19/85  at  the  top  of  that  page. 

2  A      Right. 

3  Q      Okay.   Now,  what  is  that  a  description  of? 

4  A      Why  don't  I  just  read  it.    "Check  number 

5  61 1  for  $95,562.62  was  issued  to  Madison  Guaranty 

6  Savings  &  Loan  for  principal  and  interest  payments  on 

7  five  McDougal-related  loans  this  check  cleared  fi-om 

8  loan  proceeds  of  $351,502.80,  deposited  to  McDougal's 

9  account  on  2/2/85.   Proceeds  were  designated  purchase 

10  and  renovation  of  home  for  the  McDougals;  however, 

1 1  over  $100,000  of  the  proceeds  were  ultimately 

12  diverted  for  the  purpose  of  bringing  other  debts 

13  "current." 

14  Q      Are  you  saying  that  that  type  of  allegation 

1 5  is  not  something  that  should  have  been  fiirther 

1 6  pursued  or  investigated? 

17  A      If  the  RTC  wanted  to  flesh  it  out,  maybe 

18  see  if  there  was  any  civil  violation  that  was  within 

19  their  jurisdiction,  fine,  but  it  didn't  seem  to  me 

20  that  that,  in  and  of  itself,  in  this  context,  cried 

21  out  for  an  investigation. 

22  Q      Well,  when  an  individual  or  individuals 
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1  apply  for  a  loan,  based  ~  make  certain 

2  representations  to  the  bank,  with  respect  to  the  use 

3  of  proceeds  of  the  loan,  and  then  they  get  it  for 

4  other  uses,  does  it  ~  can  that  constitute  a  federal 

5  crime? 

6  A      If  they  didn't  pay  back  the  loan,  and  they 

7  never  replaced  the  money  that  they  diverted  with 

8  other  funds  that  they  had,  and  they  never  built  a 

9  house  and  the  whole  thing  was  clearly  a  sham,  it 

10  could  be  prosecutable  as  a  federal  crime  and  often 

1 1  is.   Whether  or  not  all  those  things  happened,  it 

12  isn't  clear  from  the  referral.   And  moreover,  this  is 

1 3  someone  who  had  already  been  prosecuted  and 

14  acquitted. 

15  And  in  terms  of  the  U.S.  Attorney  gearing 

16  up  an  investigation  on  these  facts,  when  they  had  all 

17  this  other  unaddressed  work  in  the  district  that  they 

18  referred  to,  it  didn't  seem  that  it  cried  out  for 

19  special  treatment. 

20  Q      But  now  you  are  talking  about  a  question  of 

2 1  priorities,  and  I  understand  that. 

22 But,  this  is  a  pretty  fairly  typical  kind 
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1  of  allegation,  a  bank  fraud  case,  somebody  takes  loan 

2  proceeds  and  uses  it  for  another  purpose;  correct? 

3  A      If  it's  done  with  intent  to  defraud  the 

4  bank,  and  the  bank  suffers  some  loss,  then  it  is 

5  often  prosecuted. 

6  Q      As  a  professional  prosecutor,  how  would  you 

7  proceed  to  investigate  an  allegation  like  this?   What 

8  would  you  do?   What  would  be  the  next  step  you  would 

9  take? 

10  A      For  one  thing,  you  would  see  if  the 

1 1  institution  suffered  any  loss,  were  the  loans  ever 

12  repaid,  because  if  it  is  an  old  loss  ~  if  it  is  a 

13  no-loss  case,  if  you  had  all  the  intent  to  defraud  in 

14  the  world,  it  wouldn't  result  in  much  a  prosecution. 

15  The  jury  would  likely  acquit. 

16  Q      Did  you  ask  the  question  whether  there  was 

17  a  loss  in  this  case? 

18  A      No,  I  didn't.    There  was  no  loss  indicated 

19  in  the  referral,  which  ~  I  think  Mark  noticed  that. 

20  And  it  seemed  that  this  referral  had  come  in 

21  half-baked.   There  was  no  reason  for  a  more  thorough 

22  investigation  not  to  have  been  done,  or  there  was  no 
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1  reason  to  go  after  someone  that  the  government  had 

2  already  brought  a  presumably  strong  case  against  and 

3  lost. 

4  Q      Well,  are  you  saying  that  the  government 

5  doesn't  go  after  someone  where  they  have  lost  the 

6  case,  even  though  there  is  a  viable  other  federal 

7  charge  subsequent  ~ 

8  A      I  don't  know  that  they  go  butting  their 

9  heads  against  a  wall.   If  you  lose  a  case  once 

10  against  someone,  I  don't  think  it  is  prudent  to  go 

1 1  after  them  again  unless  you  have  a  strong  case  that 

12  you  think  you  are  going  to  win. 

13  Q      You  are  saying  here,  even  if  you  had 

14  discovered,  with  a  little  bit  of  effort,  that  the 

15  loan  wasn't  repaid,  and  the  moneys  in  fact  were 

16  diverted  to  some  other  purpose  other  than  the 

17  intended  purpose  of  the  bank,  that  you  wouldn't  have 

18  pursued  it? 

19  A      Well,  we  certainly  didn't  pursue  it. 

20  Q      Well,  you  didn't  look  into  it? 

21  A      No,  but  I  don't  know  that  ~  I  asked  Mark 

22  to  look  into  it.    What  1  wanted  was  some  sense  of 
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1  what  the  case  was  about,  which  he  provided  me.   We 

2  weren't  taking  the  ~  the  whole  point  of  not  taking 

3  the  recusal  was  we  were  not  going  to  do  the 

4  mvestigation  in  Washington. 

5  Q      Now  - 

6  A      And  that  was  a  much  easier  decision  that 

7  didn't  require  a  memo  fi"om  a  line  attorney,  but  just 

8  so  1  would  have  some  sense  of  what  the  case  was  about 

9  for  my  own  information,  and  in  case  anybody  else 

1 0  wanted  to  know,  it  was  useftil  to  me  to  have  Mark  do 

1 1  an  analysis.   It  is  not  a  press  memo  or  declination 

12  but  given  his  experience  and  the  experience  of  the 

13  section,  I  could  get  a  pretty  good  flavor  of  whatever 

14  the  case  was  about. 

15  Q      You  didn't  view  this  as  a  final  decision  on 

16  the  case,  I  take  it? 

17  A      No,  nor  do  I  think  that  we  ever  pretended 

1 8  it  was  a  final  decision  in  the  case. 

19  Q      Where  do  you  believe  that  the  final 

20  decision  would  reside  with  respect  to  whether  or  not 

21  this  ultimately  would  be  either  investigated  or 

22  prosecuted? 
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1  A      If  our  recommendation  was  taken,  and 

2  apparently  it  was,  it  was  the  U.S.  Attorney's 

3  responsibility  to  either  decline  it,  as  they  seemed 

4  ready  to  do,  or  to  change  their  minds  and  pursue  it, 

5  and  set  it  for  prosecution. 

6  Q      Were  you  aware  of  the  fact  that  the  U.S. 

7  Attorney,  Mr.  Banks,  had  suggested  that  perhaps  a  302 

8  should  be  taken  for  witnesses  before  an  ultimate 

9  decision  would  be  made  as  to  whether  or  not  to 

1 0  further  investigation  or  charge  someone? 

11  A      I  think  in  one  of  the  letters  that  he  wrote 

12  that's  reflected,  that  he  thought  that  ~  although  he 

13  clearly  didn't  think  much  of  the  case,  he  didn't  have 

14  a  problem  with  doing  some  very  basic  interviews, 

15  although  frankly  interviewing  the  subjects  of  the 

16  case  is  not  always  a  particularly  productive  thing  to 

1 7  do.    You  assume  they  are  either  going  to  take  the 

18  Fifth  or  tell  you  they  didn't  do  anything  wrong  but 

19  you  might  learn  something  from  them. 

20  Q      Okay.   And  do  you  know  whether  they  were 

21  taken? 
22 A      No,  I  don't  know. 

118 

1  Q      So,  the  decision  that  Mr.  MacDougall  came 

2  to  in  this  memo  and  the  one  you  reviewed  and 

3  concurred  in  ~  strike  that. 

4  A      I  don't  think  he  came  to  a  decision.   1 

5  think  he  was  telling  me  what  he  thought  of  the  case, 

6  just  so  I  could  have  some  understanding  of  what  it 

7  was  about.   The  referral  is  kind  of  a  stylized 

8  document  that's  not  the  easiest  thing  in  the  world  to 

9  grasp.   For  one  thing,  I  don't  know  where  they  got 

10  the  type  for  it,  but  it  seems  to  be  the  world's 

1 1  smallest  typeface. 

12  Q      Okay. 

13  A      It  was  of  great  help  to  me  to  have  Mark, 

14  who  is  used  to  looking  at  things  like  this,  give  me  a 

1 5  read  on  what  the  case  was  about. 

16  Q      You  are  not  saying  here  today  that,  within 

17  this  document,  this  criminal  referral  C0004,  there 

18  was  no  basis  for  some  possible  further  investigation 

19  into  some  criminal  charges,  are  you? 

20  A      I  haven't  said  that. 

21  Q      Okay.   But  what  you  are  saying  is  that, 

22  based  on  the  proof  you  had  before  you  and  based  on 
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some  priorities  you  had,  you  didn't  —  there  was  some 
question  as  to  whether  or  not  the  government  should 
proceed? 

A      Yes,  looked  like  a  junky  case  that,  if  it 
had  any  merit,  the  RTC  should  have  fleshed  it  out,  or 
it  didn't  have  any  merit  and  they  should  go  on  to 
more  productive  things. 

Q      Did  you  ask  them  to  flush  it  out  further? 

A  No,  because  it  wasn't  our  case.  We  were 
looking  ~  strictly  speaking,  we  were  asked  to  give 
an  opinion  on  the  recusal. 

Q      Did  you  give  one? 

A      Yes,  we  didn't  think  the  recusal  was 
warranted. 

Q      Was  that  -- 

A      I  didn't  ask  Mark  to  give  an  opinion, 
because  1  don't  need  him  for  that.   I  needed  him 
because  he  had  some  experience  in  bank  fraud  and 
could  tell  me  what  the  case  was  about. 

Q  Now,  is  there  a  memo  with  respect  to  the 
recusal  opinion  that  you  gave  to  Mr.  Keeney? 

A      1  think  the  only  memo  is  the  memo  Larry 
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Urgenson  signed  off  on,  to  who  I  have  forgotten.   The 
deputy  I  guess. 

Q      The  memo  that  exists  is  not  from  you;  it 
was  drawn  for  Mr.  Keeney  to  send  to  Mr.  Frazier? 

A      Well,  it  was  from  the  fraud  section.   I 
initialed  off  on  it.    But  it  wasn't  ~  it  wasn't 
styled  McDowell  to  someone,  it  was  styled  Keeney 
to  ~  I  have  forgotten  who  it  was,  it  was  Frazier  or 
whoever  we  were  sending  it  to. 

Q      In  sum  then,  while  there  may  have  been 
evidence  of  some  crimes  in  this,  you  did  not  believe 
that,  based  on  the  information  you  had  with  respect 
to  priorities  and  things  of  that  sort  ~ 

A      And  it  seemed  like  the  U.S.  Attorney's 
initial  opinion  was  correct,  that  it  wasn't  much  of  a 
case,  that  he  wasn't  going  to  ~  that  he  had  reviewed 
it,  he  had  read  the  exhibits,  we  reviewed  the 
referral.   Mark  clearly  didn't  think  much  of  the 
referral,  and  he  was  experienced.  Carver  had  seen  a 
lot  of  those  types  of  cases.  Nobody  was  saying  this 
was  a  good  case,  and  it  seemed  like  the  U.S. 
Attorney's  initial  reaction  was  right,  that  it  wasn't 
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1  the  kind  of  case  that  cried  out  for  an 

2  investigation. 

3  But  our  opinion  was  also,  the  U.S.  Attorney 

4  shouldn't  recuse,  and  what  followed  from  that  was  any 

5  declination  of  prosecution  should  come  from  their 

6  office,  not  fraud.   Because  if  we  had  had  to  make 

7  prosecutive  decision,  we  would  have  had  to  review  all 

8  the  evidence,  and  maybe  done  interviews,  done  what  it 

9  takes,  but  1  wouldn't  have  been  happy  taking  the  case 

10  in  either  because  it  certainly  didn't  look  like  it 

1 1  had  any  potential. 

12  Q      But  you  wouldn't  know  that  until  you  look 

13  at  the  exhibits? 

14  A      You  don't  know  anything,  you  can  look  at  a 

15  case  that  looks  absolutely  horrible  and  find  out  in 

16  the  first  interview  you  get.   But  if  you  take  that 

17  approach  to  life,  you  never  prioritize  anything;  you 

18  don't  get  anywhere. 

19  Q      You  have  to  take  some  other  steps  to 

20  determine  whether  or  not  you  have  to  go  further? 

2 1  A      One  of  them  is  experience,  that  accounts 

22  for  a  great  deal,  and  here,  it  didn't  look  to  me  like 
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1  it  was  a  great  case,  didn't  look  to  Mark  like  it  was 

2  a  great  case,  United  States  Attorney  who  was  familiar 

3  with  McDougal  and  the  evidence  didn't  think  it  was 

4  much  of  a  case,  the  FBI  didn't  think  it  was  a  great 

5  case.  And  when  you  add  that  they  had  huge  failures 

6  that  no  one  was  looking  at,  it  seemed  like  an 

7  enormous  waste  of  time. 

8  Q      So,  $100,000  of  proceeds,  if  there  is  an 

9  allegation  it  was  diverted,  you  don't  think  that's  a 

10  significant  case,  diverted  from  a  loan? 

1 1  A      What  is  diverted?  I  mean  I  just  went 

12  through  that  with  you.    If  the  investigators,  who 

13  apparently  had  the  time  to  look  into  this,  had  found 

14  that  it  was  a  deliberate  fraud,  the  bank  wouldn't 

15  have  loaned  the  money  or  the  S&L  wouldn't  have  loaned 

16  the  money  without  the  representation  it  was  to  go  for 

17  a  house  and  in  fact  it  didn't  go  for  a  house.   And 

18  the  money  ~  tracing  the  money,  they  diverted 

19  100,000,  that  wasn't  replaced  by  anybody  else  and  it 

20  wasn't  repaid  ~  and  all  of  these  things  go  to  making 

21  it  an  attractive  case  to  prosecutors  ~  just  the  bare 

22  fact  that  there  is  an  allegation  of  a  diversion, 
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1  isn't  enough  because  all  of  these  referrals  have  some 

2  kind  of  allegation. 

3  There  are  thousands  of  referrals  that  come 

4  in,  and  the  reason  they  refer  it  is  the  investigator 

5  from  the  RTC  thinks  there  is  a  potential  of  a 

6  criminal  case.   But  the  hard  work  is  to  wade  through 

7  the  referrals  and  see  which  ones  have  good  potential 

8  and  discard  whichever  ones  don't,  and  return  those  to 
the  RTC  for  whatever  civil  remedies  they  think  are 
appropriate. 

MR.  BEN-VENISTE:   Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GICALE: 
Q      Mr.  McDowell,  it  is  the  expectation  of  the 
U.S.  Attorney's  Office  and  the  Department  of  Justice 
that,  when  these  referrals  come  in,  for  instance, 
from  the  RTC,  that  usually  some  additional  work  has 
to  be  done;  correct? 

A      By  somebody,  yes,  not  necessarily  in  the 
criminal  context. 

Q      Well,  criminal  or  civil,  but  that  sometimes 
that  has  to  be  done  —  grand  jury  subpoenas,  for 


instance,  are  issued;  correct? 

A      No,  1  would  say  not  in  every  case.  The 
10,000  cases  that  were  in  inventory  had  large  losses 
alleged,  but  there  are  thousands  of  other  cases  that 
don't  get  any  work.    And  of  those  10,000,  lots  will 
be  declined  without  any  grand  jury,  by  going  through 
a  process  not  too  dissimilar  to  what  the  U.S. 
Attorney  did  here  and  what  we  are  talking  about. 

Q      The  process  you  are  talking  about  is  the 
prioritization  process? 

A      Which  tells  you  if  you  are  going  to  put  an 
ounce  more  of  work  into  it. 

Q      So  what  we  are  saying  here  to  do  is  there 
may  be  cases  where  there  may  be  evidence,  there  is 
the  potential  for  evidence,  but  you  might  decline 
simply  because  of  a  prior  prosecution  -- 

A      I  would  think,  to  give  the  RTC  their  due, 
everything  that  gets  referred  has  some  potential; 
otherwise  it  would  be  outrageous  to  send  it  over,  and 
I  don't  think  they  acted  outrageously  across  the 
board. 

But,  given  also  that  they  were  referring 
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1  cases  at  a  relatively  low  level  of  criminal 

2  potential,  most  of  the  cases  that  they  referred,  just 

3  statistically,  probably  didn't  belong  being  reviewed 

4  by  the  FBI  or  the  U.S.  Attorney.   If  it  was  another 

5  category  of  crime,  the  U.S.  Attorney  probably  would 

6  have  stepped  in  and  said  stop  sending  this  junk  to 

7  me.   But  because  the  country  was  really,  you  know, 

8  endangered  by  the  S&L  crisis,  the  Justice  Department 

9  went  to  special  lengths  during  this  period  of  time  to 

10  carefully  review  one  class  of  cases,  namely  savings 

1 1  and  loan  defaults  in  the  RTC,  to  make  sure  we  went 

12  the  extra  mile. 

13  And  we  looked  at  a  lot  of  cases  that 

14  ordinarily  a  U.S.  Attorney  or  FBI  office  wouldn't 

1 5  look  at.   But  going  the  extra  mile  to  look  at  them 

16  doesn't  mean  you  go  the  extra  mile  to  interview  or 

17  extra  mile  to  grand  jury,  that  would  have  been  an 

1 8  incredible  waste  of  time  and  effort  that  would  have 

19  impeded  real  work  being  done. 

20  Q      How  much  time  and  effort  would  it  take  to 

2 1  proceed  on  this? 

22 A      The  United  States  Attorney,  Mr.  Banks, 


1  mentions  in  one  of  his  letters  that  he  spent  about  a 

2  week  reviewing  the  referral  and  the  evidence.  And 

3  the  FBI  had  reviewed  it  and  had  fairly  negative 

4  conclusions.   And  when  we  looked  at  the  referral 

5  itself,  there  was  nothing  about  it  that  cried  out 

6  there  is  something  special  here. 

7  It  seemed  like  their  opinions  were  correct, 

8  and  we  weren't  saying  that,  when  we  sent  it  back  to 

9  them,  that  they  couldn't  take  that  particular 

10  allegation  that  I  just  read,  and  go  out  and  do  an 

1 1  interview  or  look  at  the  checks.  But  it  ~  we  also 

12  were  saying  it  wouldn't  be  unprofessional  if  they 

13  didn't  do  it,  if  they  just  declined  it. 

14  Q      But  the  U.S.  Attorney  didn't  say  he 

15  reviewed  the  exhibits  and  said  there  was  no  case.  He 

16  said  ~  and  you  are  referring  to  the  letter  that  he 

17  sent  to  Mr.  Pettus,  the  FBI  agent;  correct? 

18  A      I  am  referring  to  all  the  documents  that 

19  came  with  the  package. 

20  Q      Right.    Once  he  had  reviewed  those 

21  documents,  he  said  that  he  would  discuss  the 

22  possibility  of  proceeding  further,  but  that  at  that 
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juncture  there  was  no  evidence  to  suggest  that  the 
witnesses  had  any  culpability  or  knowledge;  isn't 
that  your  understanding  of  it? 

A      That's  part  of  my  understanding.   I  also 
think  he  thought  it  was  a  politically  motivated 
referral.   I  think  he  thought  there  was  no 
potential.   I  may  be  extrapolating  some  of  what  the 
SAC  said.   But  you  have  a  lead  defendant  that  lives 
in  a  trailer  down  by  the  river,  almost  like  that  joke 
on  Saturday  Night  Live,  what  are  we  talking  about 
here,  you've  got  criminals  in  the  big  banks  in 
Arkansas,  with  $900  million  failure  and  $600  million 
failure,  and  we  are  zeroing  in  on  someone  who  has 
been  acquitted,  has  no  assets  and  a  very  marginal 
referral  comes  along,  that's  not  the  time  that  a  good 
U.S.  Attorney  jumps  and  says  ring  the  sirens,  let's 
go  follow  up  every  lead. 

Now,  if  nothing  had  happened,  if  he  hadn't 
sent  it  to  Washington  within  a  year,  the  RTC  referred 
other  matters  that  had  much  more  potential  and  the 
U.S.  Attorney's  Office  did  something  about  it.    I 
mean  that's  the  way  the  world  works. 
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But  to  go  off,  you  know,  like  a  firehouse 
dog  just  because  you  get  that  referral  in  would  have 
been  imprudent.    I  think  Banks  did  the  right  thing. 
His  only  mistake  I  think  was  sending  it  to  Washington 
because  of  a  recusal  because  he  didn't  allege  any 
grounds  to  justify  the  recusal. 

Q      Banks  never  made  a  decision  on  whether  to 
prosecute  this  matter? 

A      Right.    So? 

Q      Well,  when  you  say  "did  the  right  thing," 
what  did  he  do  ~ 

A      He  did  the  right  thing  by  telling  the  FBI 
that  he  wasn't  going  to  give  them  a  prosecuting 
opinion  and  signaling  to  them  that  he  thought  it  had 
very  little  potential.   And  I  think  he  did  the  right 
thing  not  to  do  anything  right  prior  to  the  election 
to  politicize  it,  and  the  fact  that  afterwards  he 
thought  he  should  recuse,  I  think  he  was  wrong  there 
but  that's  not  a  terrible  thing.    He  sent  it  in  and 
got  the  answer  back  that  he  should  have  gotten. 

Q      He  said  that  he  would  not  give  them  a 
prosecutive  opinion? 
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1  A      Yes,  I  think  he  said  that  flat  out  in  one 

2  of  his  letters  to  the  SAC. 

3  Q      Didn't  he  say  in  due  time  he  would  be  happy 

4  to  meet  with  them  and  discuss  the  possibility  of 

5  these  allegations  against  the  McDougals?  And  I  am 

6  going  to  show  you  ~ 

7  A      Are  you  saying  he  didn't  say  to  the  FBI 

8  that  he  wouldn't  ~ 

9  Q      I  am  going  to  show  you  his  letter,  document 

10  FBI  7051  and  7052,  dated  October  16,  1992.   Do  you 

1 1  want  to  review  it? 

12  A      "At  the  time  we  met,  I  explained  to  you  my 

13  serious  reservations  about  fiiture  prosecutions  of  the 

14  individuals  involved  in  this  referral.  My  evaluation 

15  of  the  referral  indicates  that  there  is  not  a 

16  prosecutable  case  capable  of  being  proved  beyond  a 

17  reasonable  doubt  against  any  of  the  witnesses." 

18  What-- 

19  Q      Just  -- 

20  MR.  BEN-VENISTE:    Let  him  answer  the 

21  question.    We  have  been  over  this  thing  17  times. 
22 MR.  GICALE:   I  have  gotten  different 


1  answers. 

2  MR.  BEN-VENISTE:    I  don't  think  so. 

3  MR.  SGRO:   I  think  it  is  the  same  answer. 

4  BY  MR.  GICALE: 

5  Q      Can  you  tell  us  where  he  said  that  he  would 

6  not  submit  a  prosecutive  memo  or  whatever  —I'm 

7  sorry,  what  was  it,  that  prosecutive  ~  how  did  he 

8  characterize  that? 

9  (The  reporter  read  the  record  as  requested.) 

10  BY  MR.  GICALE: 

1 1  Q      Where  does  it  say  that  in  the  letter? 

12  A      I  think  ~  well,  let  me  see,  Pettus's 

13  material,  I  think  that  ~  I  know  I  have  read 

14  someplace  that  he  wouldn't  participate  in  the 

15  investigation  if  the  FBI  were  audited. 

16  MR.  BEN-VENISTE:    It  is  in  the  fifth 

17  paragraph  down,  Gerry.   Fourth  paragraph. 

18  THE  WITNESS:    "However,  I  do  believe  it 

19  might  be  helpftil  to  reiterate  what  I  told  you 

20  previously." 

21  MR.  BEN-VENISTE:    Above  that. 

22  THE  WITNESS:    "I  am  now  advised  that  you 
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have  been  ordered  to  do  an  immediate  review  to 
determine  if  an  investigation  is  warranted.  As  part 
of  the  same,  you  are  required  to  send  a  prosecutive 
proposal  for  such  investigation  by  Friday  October  16, 
1992.    Such  an  order  does  not  apply  to  this  office. 
However,  I  do  believe  it  might  be  helpful  to 
reiterate  what  I  have  told  you  previously.   Neither  I 
personally  nor  this  office  will  participate  in  any 
phase  of  such  an  investigation  regarding  the  above 
referral  prior  to  November  3,  1992.    You  may 
communicate  this  orally  to  officials  of  the  FBI.   You 
should  feel  free  to  make  this  part  of  your  report." 

Prior  to  that,  he  says,  "the  only 
allegations  having  any  credibility  were  the  possible 
deliberation  for  investigation  existing  against  Mr. 
and  Mrs.  McDougal  and  Lisa  Anspaugh.   These 
allegations  combined  with  Mr.  McDougal' s  previous 
acquittal,  his  present  mental  state  along  with  no 
prospect  of  recovering  lost  moneys  from  the 
institution  have  serious  negative  attributes  for  a 
successful  prosecution  of  these  insiders." 

Q      Where  in  the  letter  does  it  say  that  he 

132 
would  not  supply  them  with  a  prosecutive  opinion? 

MR.  BEN-VENISTE:    He  just  said  he  is  not 
participating  in  this.    Come  on. 

MR.  GICALE:    It  doesn't  say  that. 

MR.  BEN-VENISTE:    We  are  spending  hours  on 
this.    It  is  argument. 

MR.  GICALE:    It  is  not  in  the  letter. 

MR.  BEN-VENISTE:    He  has  given  the  answer. 
You  may  not  be  familiar  with  the  way  ~ 

MR.  GICALE:    He  had  a  chance  to  review  it. 

BY  MR.  GICALE: 
Q      Is  it  in  the  letter? 

A      The  exact  words  are  not  but  the  parts  of 
the  letter  I  just  read  are  a  clear  message  to  the  FBI 
that  he  didn't  think  this  case  has  any  prosecutive 
merit,  and  I  think  ~  and  the  SAC's  teletype  to 
Washington  that's  reflected. 

Q      Well,  then  why  would  he  be  saying  I  would 
be  happy  to  meet  with  you  to  discuss  a  limited 
examination  and  possibility  of  proving  some  of  the 
allegations  regarding  Mr.  and  Mrs.  McDougal  and 
Ms.  Anspaugh? 
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1  A      It  is  undoubtedly  a  courtesy  to  the  SAC, 

2  who  has  been  told  apparently,  judging  from  that 

3  letter,  if  that  letter  is  accurate,  has  been  told  to 

4  do  something.   He  is  not  telling  the  SAC  as  a  bad 

5  person  but  he  is  giving  them  a  pretty 

6  straight-from-the-shoulder  opinion. 

7  Q      So  despite  the  fact  that  there  may  have 

8  been  some  evidence  of  criminal  activity  in  this 

9  criminal  referral,  you  do  not  feel  ~ 

10  MR.  BEN-VENISTE:    I  object  to  the 

1 1  redundancy  of  asking  these  questions.   Sometimes  — 

12  MR.  GICALE:    Strike  that.   I  am  done. 

13  EXAMINATION 

14  BY  MR.  BEN-VENISTE: 

15  Q      Let  me  conclude  this  by  turning  your 

16  attention  to  the  second  page  of  the  document  that  you 

17  have  just  alluded  to,  which  is  Mr.  Banks's  letter  to 

18  Mr.  Pettus  of  October  16,  1992.   And  read  into  the 

19  record  the  first  two  paragraphs  on  the  top  of  that 

20  page  ~  I'll  do  it. 

21  A      Okay. 

22 Q      You  have  been  called  upon  to  read  plenty. 


1  "While  I  do  not  intend  to  denigrate  the 

2  work  of  RTC,  I  must  opine  that  after  such  a  lapse  of 

3  time,  the  insistence  for  urgency  in  this  case  appears 

4  to  suggest  an  intentional  or  unintentional  attempt  to 

5  intervene  into  the  political  process  of  the  upcoming 

6  Presidential  election.  You  and  I  know  in 

7  investigations  of  this  type,  the  first  steps,  such  as 

8  issuance  of  a  grand  jury  subpoena  for  records,  will 

9  lead  to  immediate  and  public  inquiries  of  matters 

10  that  are  subject  to  absolute  privacy.   Even  media 

11  questions  about  such  an  investigation,  in  today's 

12  modem  political  climate,  all  too  often  publicly 

13  purports  to 'legitimize  what  can't  be  proven.'    For 

14  me  personally  to  participate  in  an  investigation  that 

15  I  know  will  or  could  easily  lead  to  the  above 

16  scenario  and  to  the  possible  denial  of  rights  due  to 

17  the  targets,  subjects,  witnesses  or  defendants,  is 

18  inappropriate.   I  believe  it  amounts  to  prosecutorial 

19  misconduct  and  violates  the  most  basic  ftmdamental 

20  rule  of  Department  of  Justice  policy.    I  cannot  be  a 

21  party  to  such  actions  and  believe  that  such  would  be 

22  detrimental  to  the  Department  of  Justice,  the  FBI, 
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1  this  office,  and  to  the  President  of  the  United 

2  States,"  who  was  then  George  Bush;  correct? 

3  A      Yes,  that's  right. 

4  Q      Now,  Mr.  Banks  was  an  appointee  of  a 

5  Republican  president;  correct? 

6  A      As  far  as  I  know,  that's  correct. 

7  Q      In  all  of  your  time  in  the  public  integrity 

8  section  and  other  parts  of  the  Department  of  Justice 

9  and  utilizing  that  experience,  in  your  judgment,  do 

10  you  find  any  fault  whatsoever  with  the  analysis  that 

1 1  Mr.  Banks  was  making  in  the  two  paragraphs  that  I 

12  have  just  read? 

13  A      No,  I  think  in  the  context  of  what  he  had 

14  in  front  of  him,  that  was  an  appropriate  way  to  go. 

15  Q      And  in  the  sense  of  what  Mr.  Banks  was 

16  saying  in  terms  of  a  recusal,  is  it  fair  to  say  that 

17  he  didn't  want  to  be  put  in  the  position  of  having  to 

18  decide  to  go  forward  in  this  investigation,  under 

19  these  circumstances,  that  might  cause  an  improper 

20  result  in  terms  of  publicity  associated  with  the 

2 1  opening,  the  mere  opening  of  an  investigation? 

22  A      I  don't  know  if  I'd  link  that  to  the 
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1  recusal.   I  think  he  didn't  want  to  make  a 

2  prosecutive  judgment  and  do  any  investigation  at  that 

3  point,  because  that  would  be  inappropriate. 

4  Q      When  he  talked  about  intentional  or 

5  unintentional  attempt  to  intervene  into  the  political 

6  process,  by  some  person  or  persons  at  the  RTC,  did 

7  you  know  at  the  time  this  letter  was  written  that 

8  Jean  Lewis,  who  was  the  author  of  the  criminal 

9  referral,  told  Supervisory  Special  Agent  Irons  that 

10  in  substance,  she  was  changing  her  personal  plans  and 

1 1  turning  down  another  job  so  that  she  might  change  the 

12  course  of  history? 

13  A      No,  I  didn't  know  that. 

14  Q      And  did  you  know  that  Ms.  Lewis  took 

1 5  herself  off  the  investigation  of  banks  that  had 

16  suffered  much  more  substantial  losses  in  Arkansas 

17  than  Madison,  to  work  on  this  Madison  matter? 

18  A      No,  I  wasn't  aware  of  that  at  the  time. 

19  Q      And  if  you  had  been  aware  of  those  facts, 

20  would  that  have  led  to  reinforcing  the  position  that 

21  Mr.  Banks  was  taking,  or  diminishing  from  the  force 

22  of  the  position  he  was  taking? 
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1  A      Well,  I  thought  he  was  correct,  without 

2  knowing  it  but  certainly,  if  those  were  the  facts,  I 

3  think  he  was  200  percent  right. 

4  Q      Then  let  me  turn  finally  to  the  area  of  the 

5  SBA  document,  the  investigation,  if  we  can  call  it 

6  that,  when  various  individuals  were  ~  from  the  White 

7  House  counsel's  office  were  interviewed  by  FBI  agents 

8  at  your  direction.   And  I  say  "your,"  I  include 

9  senior  people  at  the  Department  of  Justice. 

10  As  the  result  of  those  interviews,  did  it 

1 1  appear  to  you  that  anyone  at  the  White  House  had 

12  acted  unlawfully? 

13  A      No.    Although,  frankly,  I  haven't—  if  I 

14  have  ever  seen  the  interviews,  I  have  forgotten  them 

1 5  but  it  was  not  an  issue  as  we  were  turning  the  case 

16  over  to  Fiske.   We  didn't  think  we  had  any  evidence 

17  of  unlawful  behavior. 

18  Q      And  did  you  uncover,  putting  aside  unlawful 

19  behavior,  any  evidence  of  improper  motive? 

20  A      I  don't  recall  any,  no. 

21  MR.  BEN-VENISTE:    I  have  nothing  fiirther. 

22 EXAMINATION  (Continued) 
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1  BY  MR.  GICALE: 

2  Q      Did  you  review  any  of  the  interviews  of  the 

3  FBI  agents? 

4  A      That's  what  I  tried  to  tell 

5  Mr.  Ben-Veniste,  I  don't  have  any  memory  of  it.    If 

6  we  had  them  in  the  office,  I  would  have  seen  them.   I 

7  just  don't  remember  seeing  them. 

8  Q      All  you  know  is  there  was  a  plan  to 

9  interview  them  and  you  don't  know  what  happened? 

10  A      That's  my  memory  but  I  already  also  know 

1 1  whatever  happened,  that  lead  petered  out.    It  wasn't 

12  what  we  ~  basically  what  are  we  were  occupied  with 

13  was  an  orderly  transfer  to  Fiske  and  we  briefed  Fiske 

14  on  what  we  thought  was  current.  And  I  don't  remember 

15  meeting  the  White  House  counsel's  office  except  to 

16  tell  him  what  we  had  been  doing  vis-a-vis  the  counsel 

17  so  if  he  wanted  to  follow  up  on  it  he  could. 

1 8  Q      Okay,  you  told  him  that  you  had  been 

19  talking  or  proposing  to  interview  certain  White 

20  House  ~ 

21  A      Yes,  I  just  can't  remember  how  much  I  knew 

22  at  the  time,  but  we,  Carver  and  I,  told  him  about  the 
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1  SBA  documents  and  that  stuff.   And  if  he  wanted  to 

2  follow  it  up,  he  could.   But  I  don't  think  ~  I  don't 

3  have  any  memory  of  saying,  gee,  we  really  found 

4  something  just  as  we  had  to  give  the  case  up.    I 

5  would  have  to  look  at  the  interviews  to  tell  you  if  I 

6  had  seen  them  before. 

7  MR.  GICALE:    I  have  nothing  further. 

8  (Whereupon,  at  2:50  p.m.,  the  deposition 

9  was  concluded.) 
10 

1 1  

12  GERALD  MC  DOWELL 
13 

14 
15 
16 
17 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     1^0 


I,    JOANNE  LIVERANI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


.^f 


>tary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 
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RPTS  WHALEN 
DCMN  MAYER 


COMMITTEE  ON  BANKING  AND  FINANCIAL  SERVICES 
U.S.  HOUSE  OF  REPRESf^TATIVEi 
WASHINGTON,  D.C. 


Washington,  D.C. 


The  deposition  in  the  above  matter  was  held  in  Room  714, 

ng\kt    10:31   a.m. 


O'Neill   House  Office   Building,    commencing 


DEPOSITION 
1IBIT 


4 lf\ Cbrjuu<^^    I 
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Staff  Present  for  the  Banking  and  Financial  Services 

s  H. 
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WHEREUPON, 

GERALD  McDl 
a  witn^s  in  the  above-entitled  matter, N^as  called  as  a 
witness,  and  having_Jiefin__Lixstduly  sworn  o\  affirmed  to  tell 
tWe  truthj^tfie  whole  truth,  and  notfiTbAg  but  th^e  truth,  was 
jxamin^d  and  did  testify  as  follows; 

EXAMINATION  BY  MR.  CLARK; 
Q    Good  morning,  Mr.  McDowell, 
A    Good  morning. 

Q  Thanks  very  much  for  appearing  this  nioriiing.  My 
n^me  is  Tom  Clark.  I'm  Senior  Counsel  to  the  committee  on 
Baipking  and  Financial  Services.   With  me  is  Jim   Clinger  who  is 

Senior  Counsel  to  the  committee.   I  app/eci^te  you  being 
h^re\today,  as  I  said, 

the  record,  I  will  note  th^^r^e  receivea>^a  call  this 
morniri^^hat  no  member  of  the  Minority  yiufessional  staff 
would  be  present  at  this  morning's  deposition.   And  I  would 
also  note  for  the  record  that  Paul  Fishman  of  the  Department 
of  Justice  has  accompanied  the  witness. 

As  you  know,  Mr.  McDowell,  the  committee  is  investigating 
I  the  failure  and  resolution  of  Madison  Gua^^nty  Savings  &  Loan 
lAssociation  and  related  matters,  including^ Vhe  executive 
Dojanch's  handling  of  Madison  Guaranty.   Mo^t  ^f  my  questions - 
will  be  related  to  that  area. 

I  will  have  some  questions  for  you,  and  aft'er  I'm  done. 
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1  Mr.  Fishman  will  have  the  opportunity  to  ask  some  questions  if 

2  he  likes;  ^rc6   it's  conceivable  I  Iftav  have  some  follow-up  to 

3  his  qi^tions, 

4  /  This  depositifln_Ls-_nat._50vernecl  by  th^  Federal  Rules  of 

5  Olvil  Prop«^ure,  but  objections  may^b^  made  ft?r  the  record. 

6  /If  an /Objection  is  made,  the  question  wi^  eitl^er  be 

7  /  wlt^rawn,  recast  or  allowed  to  stand  in  th^  di^retion  of  the 

8  /  qi^stioner.   If  there  is  an  instruction  not  t\3  answer  a 

9  qiiestion,  and  the  instruction  is  followed,  Ha^pri'pY   staff  will 

10  determine  if  the  deposition  is  to  proceed  or  ijE  a  recess  must 

11  \   qe  called  to  obtain  the  Chairman's  instructions,  /if  any. 

12  \   \    In  the  spirit  of  cooperation,  however,  the  committee 

13  \hofees  to  avoid  reaching  that  point,  and  we  Yfkve /been 

14  successful  so  far. 

15  \  A\    Okay. 

16  ik/*  I'll  note  that  there  are  acme  Lime  SChecluling 

17  concerns;  however,  this  is  not  a  marathon.   If  you  want  to 

18  take  a  break,  just  say  so.   If  you  don't  understand  any 

19  question  I  have,  which  is  entirely  possible,  just  say  you 

20  don't  and  I  will  try  to  rephrase  it. 

21  r-1  A    Sure. 

22  \  Q    The  first  thing,  Mr.  McDowell,  A  yiH  mark  is  GMcD 

23  "Exhibit  1.   This  is  a  document  that  the  DftaVtment  provided  to 

24  the  committee,  listing  your  tenure,  various  positions  you've 

25  held  with  the  Department  and  the  months  and  yeaks  during  which 
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you  held  various  pos  i  r,  i  ons  . ^l '  d  just  ask  you  to  review  it 

very  briefj^y^nd  let  us  know  if  it"*"s^generally  accurate? 

[GMcD  Exhibit  I^a.  1  was  marked  for 


Lcation. ) 


only  mistake  I  see  is, 


I  w^ 


/l  was  Xhe  Chief  of  the  Strike  Force  thereX  as  w) 
Bost 


in  St.  Louis, 
;11  as  later  in 

en  September 


that  would  be  the  period  l^etw^ 
of  *71  and  July  '73? 

A    Right. 

However,  I  wasn't  paid  at  the  rate  of  a  Strike  Force 
cH^ef,  which  is  probably  why  they  have  me  dow^i  there. 

Mr.  Fishman.   I  will  note  for  the  record  th^kt  I  believe 
the  information  on  this  document  was  pull^  froiii  the  official 
perkonhel  files  at  the  Department ,  ^5<J' to  the  extent  that  that 
explai>i^you're  de  facto  Chief,  tkiL  not  getting  paid,  is 
probably  reflected  in  those  files. 

BY  MR.  CLARK: 

Q    Very  briefly,  can  you  explain  what  a  general 
attorney  is? 

A    Well  — 

Q    Does  that  mean  you  were  unassign^ 

A    Well,  I  had  assignments.   Usually  ttiey  describe  it 
as  trial  attorney,  and  I  had  some  trial  work  diiring  that 
period.   But  it  was  some  trial  work,  some  bureau\:ratic 
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You  aren't  in  a>axticular  section  --  say, 
Section  or  the  Organized  Crir 
Yes.   I  was  in  the  Organized  Criih^  Section  from  the 


begim 

Okay.   So  then  really  from  Sepbf mber  \Df  '67,  1967, 
up  ixhtil  June  of  1980,  all  during  that  time\your\  work  was 
associated  with  Organized  Crime? 

A    Organized  Crime.   Even  in  the  first  two 1  months  I 
bjefore  I  had  passed  the  bar,  I  was  with  the  Organized  Crime 
jction. 

Q    Okay.   And,  again,  part  of  that  tim^  w^s  as  a  trial 
\ati^orney  and  part  was  as  a  chief, 

Overall,  can  you  approximate  how  man^  triads  you  had  in 
thd\Of^anized  Crime  and  Racketeering^^S^ction? 
Probably  about  10  to  If 
Q    Did  any  of  them  involve  Title  III  matters, 
wiretaps? 

A    I  never  had  a  wiretap  case  where  I  put  in  evidence. 
I  was  involved  in  Title  Ills,  in  getting  them,  but  they 
produced  cases  that  other  people  took. 

Q    In  other  words,  the  investigatof\y\stages? 
A    Right, 


Q    As  opposed  to  the  prosecuting? 

A    None  of  my  trials  used  Title  III  evid^ce. 
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Q    And  then  in  approximately  June  of  1980,  you  moved 
over  to  the^PTlMic  Integrity  Seel 
A/  Right. 
Q    And  while  you  were  in  the  Public\Integrlty  Section, 


d/d  you  haye^ny  trials  in  that  section? 

A/   No .   No . 

Q    And  then  in  approximately  March  '^2  thtough  November 
19^4,  when  you  were  the  Chief  of  the  Fraud  Se^tiop,    did  you 
h^ve  any  trials  during  that  period  of  time? 

A    No.   Both  of  those  jobs  were  entirely  siipervisory. 

Q    Now,  your  current  position  is  with  t^e  ^sset 
Jrfeiture  office? 

A    Right . 

Q    How  did  it  come  about  that  you  Tpt6ve<i   prom   the  Fraud 
Sed^ido  to  your  present  position? 

I  was  talking  with  Jo  Ann  "ar-T-ir  -iiinii»  r^ar-ooT-  moves 
out  of  the  division  and  she  suggested  that  she  had  a  job  that 
she  had  had  in  mind  for  me  to  be  Director  of  Asset  Forfeiture 
at  a  time  when  the  Asset  Forfeiture  office  was  absorbing  the 
old  executive  office  for  Asset  Forfeiture  and  the  Deputy's 
office,  so  I  had  to  combine  the  two  offices.   And  there  was  at 
that  time  an  expectation  that  the  Money  LAxindering  Section 
rould  be  absorbed  into  Asset  Forfeiture,  ak  well,  so  it  was 


going  to  be  like  a  two-stage  merger,  and  she  wanted  me  to 
oversee  it. 
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1  Q    Is  the  Asset  Forfeiture  --  okay.   I  see  it  denotes 

2  as  being  uiyi^  the  Criminal  Divisit 

3  AX  Right. 

4  /  Q  So   it  was__crJjnjLnal__forfeiture  as  "istpposed  to  civil 

5  f?^r£eiture>- 

6  /     K/      No,  they  do  civil  forfeiture,  Ijht  it'k  placed  in  the" 

7  /  Crlinlnal  Division  largely  because  I  think  ir{s  s^en  as  a 

8  /  criminal  remedy. 

9  /   Q    This  was  —  I'd  say  from  your  answer J^  w^s  something 

10  y<^u  initiated,  the  move? 

11  \   1   A    I  said  yes  readily,  but  she's  the  on^  tl^at  brought 

12  \it\  about.   I  didn't  even  know  that  the  mergers'' wete  in  the 

13  \3fring,  but  when  she  told  me  about  it,  it  seymed/ interesting 

14  ahfl  X  took  her  up  on  it. 

15  \  Q\   Sure.   When  you  were  ChLe^^^t   the  FrauU^Section, 

16  approxliji^tely  how  many  lawyers  diu  you  suytiivise" 

17  A    I  think'  I  started  out  with  either  110  on  board,  or 

18  at  least  on  paper,  and  we  had  --  there  was  a  job  freeze  going 

19  on,  so  gradually,  through  attrition  and  failure  to  fill 

20  positions,  it  probably  was  down  to  either  in  the  high  90s  or 

21  i-iabout  100  by  the  time  I  left. 

22  1  Q    In  your  present  position  who,  wo^Xd  you  say,  is  the 

23  ^^rson  who  is  your  immediate  supervisor? 

24  A    Mary  Lee  Warren,  who  is  a  Deputy  Assistant  Attorney 

25  General. 
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Q  Just  a  brief  diversion,  I  don't  know  that  Ms.  Warren 
would  rememS>e^me ,  but  we  worked"'"*<jr  a  brief  period  of  time  in 
New  Yo? 

A    She  came  down__from  the  Southern  Qistrict  to  be  the 
cXlef  of  N^r6otics  Section  a  couplVx^f  years  Nago. 

Q/   Was  there  ever  a  period  of  tim*.  while  you  worked  in 
the  iiepartment  that  you  would  consider  JohirxKeen^y  to  be  the 
person  that  you  reported  to  directly? 

A    For  a  number  of  years. 

Q    Okay.   Can  you  give  me  an  approximate  o|  the 
>ginning  and  the  ending  time  or  times? 

A    Well,  he  was  the  Deputy  Chief  of  th€^  Oj^ganized  Crime 
^tion  in  1967.   And  the  reporting  then  was/somewhat  ad  hoc. 
It  ^J  did  report  to  him  on  some  things  f  o^the  two  years  that 
I  v>^s\n  Washington  with  the  0rgani3^d^rime  Section.   So  that 
would\be>'67  to  '69.   I  rT^T"^"^  I t"hr""g^'  •»  niiinha<-i --  he  wasn't 
my  direct  supervisor,  but  I  reported  — 

Q    He  was  one  of  a  number  of  people? 

A    Well,  I  reported  through  our  senior  lawyer.   I  mean 
I  didn't  go  walking  into  his  office. 

Q    Sure. 

A    But  he  was  one  of  two  Deputy  Ch\^s,  and  they  both 
lad  supervision  over  me. 


Q    Okay. 

A    Then  he  didn't  supervise  me  again  until  probably,  I 
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guess,  when  I  moved  to  Public  Integrity  in  1980,  in  June  of 
1980,  until/^^eft  Public  Integrrtyv^n  March  of  '92,  so  one 
long  sj>3^etch  and  one  shorter  stretch.  "But  interspersed 
throtjghout  all  thatj^  he  has__been  acting  Assistant  Attorney 
General  a  puinber  of  times,  so  whenev^e^  he's  acting  Assistant 
Vttorne^  General,  he's  a  supervisor  as  we 

Q    Okay.   And  that  would  have  been  th^  ca^e  between 
January  and  November  of  1993;  is  that  right? 

A    Was  it  that  long  before  Jo  Ann  Harrii  cAme  in?   But 
ajiyway,  until  she  got  sworn  in,  that  would  hav^  b^en  the 
iise. 

Q    Okay.   In  the  trials  that  you  did  haVe  i/hen  you  were 
\in  \the  Organized  Crime  and  Racketeering  Secti:on//did  any  of 

iem\involve  financial  crimes  being  commixed  by  organized 
criSje  members? 

No.   They  were  mostly  IJoan  sharking-; — trdck 
hijackings,  one  drug  case,  some  corruption  cases  and  bookie 
cases,  bank  robbery,  that  kind  of  stuff.   This  was  a  long  time 
ago.   That  was  the  bread  and  butter  of  Federal  work  in  those 
days. 

Q    Is  it  fair  to  say  that  during  Yfyr  period  of  time 
\with  the  Department  you've  had  occasion  to,  discuss  not 
S.onf idential  but  sensitive  matters  with  Mrj  R^eney? 


A    Oh,  maybe  thousands  of  times,  but  certainly 
hundreds . 
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Q    Okay.   And  have  you  had  occasion  to  discuss,  without 
getting  speci^l'cabout  it,  everT^ci^sif  ied  matters  with  him? 

A/'  Possibly.   I  don't  deal  --  r^aven't  dealt  that  much 
with^classif ied  matters.   I  dealt  with  theta,  but  not  to  the 
ej^tent  I  wQuia  be  in  confidence. ^^T-vj/ould  hav^  to  say  yes 
!imply/l5ecause  of  number  of  things  I '  ve^alked\to  Keeney 
aboi 

Q    Did  there  come  a  time  when  you  learned  \of  the 


existence  of  a  financial  institution  fraud  inv 
involved  an  Arkansas  savings  and  loan  in  which 
Lther  Bill  or  Hillary  Clinton  arose? 
A    Yes. 

Q    Okay.   Do  you  remember 
lat? 

The  first  that  I  remember 
I  reaX  Kark  MacDougall's  memo  in 


stigation  that 
th(!  names  of 


ecame  aware 

f  it  was  when 
since  then. 


you  know,  it  has  been  such  a  topic  of  conversation,  it's  kind 
of  hard  to  place  the  first  time.   But  that's  the  first  real 
memory  I  have  of  it. 

Q    Okay.   Just  in  aside  very  briefly,  when  was  the  last 
time  that  you  spoke  to  Mr.  Keeney? 

A    I  spoke  to  him  this  morning. 

Q    Okay.   Did  he  happen  to  discuss  )hi^  testimony? 


A    No.   He  went  out  of  his  way  not  to.\  He  said  that  he 
didn't  want  to  talk  about  the  substance.   I  told  him  it  was  my 
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day  in  the  barrel,  so  other  than  commiserating  with  me,  he 
didn't  want  ^tCtalk  about  it. 

Q//  Okay.   Have  you  had  an  oppof^nity  to  review 
doci^ents  before  you  made  your  appearance  i\ere  today? 

And  was  one  of  the  documents  yau  saw\an  FBI  Teletype 
'October  of  1992? 

A    From  Arkansas  up  to  headquarters? 
Yeah. 
Yeah. 
Well  -- 

I'm  sure  there  were  many,  but  that  <^ne /of  the 
i documents  was  a  -- 

Q    Let  me  just  show  you  very  quickl^,  Mr/  McDowell,  on 
do6iim4nt  00712885  --  and  I'm  referriji^^pecif ically  just  to 
the  I^s^it,  or  what  appears  to  lt)e  a  phnfornpy  -^f^a  Post-it. 
There  is  some  handwriting  on  it.   Do  you  recognize  that 
handwriting? 
A    No. 

Q    It's  not  yours? 
A    No. 

Q    Okay.   Showing  you  Bates  stampeil  \number  000500, 
:hrough  and  including  000505,  the  first  paJgeXis  a  note 


handwritten  on  U.S.  Department  of  Justice  stationery.  At  the 
top,  it  appears  Jerry  McDowell,  FYI .   FYI,  you  tinderstand. 
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means  for  your  information? 


ng  the  document 
ation  with  Mr. 


your  recollection 
Robert 
tigation? 
^ememb^  more  in  the 
bout  this 


east  read 


e  fraud 


of  1992 
;  remember,  I 
think  I  ever  talked  to  1 
t  have  any  memory  of  it 
Would  it  be  usual  for  yc 
lings  that  were  sent  to  your  attention? 

A    Something  like  this,  if  it  came  to  ti 
iction,  my  secretary  would  put  it  in  my  in  bo^  a^d  I  would 
\rekcl  it. 

Q    Now,  you  said  that  really  your  first  Recollection  of 
tht?  i^  in  connection  with  Mr.  MacDougrfll ' s  memorandum? 
Right. 

Q    Do  you  recall  the  circumstances  of  the  preparation 
of  that  memorandum? 

A  Only  by,  you  know,  inferences  to  the  way  the  section 
worked.  If  something  came  in,  it  would  be  assigned  usually  by 
a  Deputy  Chief  of  the  section  to  one  of  the  line  attorneys  who 
I would  produce  some  work  and  it  would  come \up  to  me. 

Q    Okay.   So  you  wouldn't  have  been! involved  in  the 


assignment  to  Mr.  MacDougall? 

A    I  don't  remember  it.   That's  the  firstly  time  I've 
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been  asked  that  question,  and  I  just  don't  remember  making  the 
assignment;  ^ntf  it  wouldn't  have^^teeen  the  normal  course  of 
busines;r  to  make  an  assignment  either. 

'Q    Okay.   You  just  mentioned  somethJNng.   I  will  just 
say,  we  are.-'rtot  seeking  to  ask  vovT^sav  questions  about 
mything  you  may  have  told  any 
/A    Sure. 

Q    Okay.   We  want  to  avoid  that. 
A    Okay. 

Mr.  Fishman,  At  the  same  time,  ji 
fcord,  I  think  what  Mr.  McDowell  is  sc 
Lnt,  having  discussed  the  matter  with 
\coAnsel  or  with  other  people  in  the  cov 
ytears,  I  think  his  point  is,  hi 
particular  things  or  read  parti 
entirely^clear . 

Mr.  Clark.   'I'm  not  disputing  that. 

The  Witness .   You  just  don't  want  me  to  refer  to  any 
grand  jury  stuff. 

Mr.  Clark.   Sure. 
Mr.  Fishman.   Right. 
The  Witness .   Okay. 
BY  MR.  CLARK: 


Was  Mr.  MacDougall  a  person  that  youXknew  at  that 


time? 


2743 


15 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


A    Yes.   He  was  assigned  to  our  Dallas  Bank  Fraud  Task 
Force,  and  rjiyf^ol lection  is  tfiat^he  was  in  the  process  of 
going  up  to  our  Boston  Bank  Fraud  Task^force  and  then  left  to 
joio^ a  private  law  firm  here  in  the  District  of  Columbia. 
WKich  partietflar  stage  he  was  in  aT>-vthe  time\3f  the 
/assigntjjfent,  I'm  not  sure.   He  was  eithe^on  hi^  way  to  Boston 

lo  longer  in 
Dallas. 

Q    Okay.   Do  you  know  whether  he  was  sdmeoWe  who  had 
»en  in  the  Department  for  a  substantial  perio^  of  time  prior 
February  of  1993? 

A    I  believe  he'd  been  in  for  a  couple /of /years,  not  a 
;>stantial  period  of  time,  but  I  knew  who  h^  wa^ .   He  had 
a  lecture  at  a  brown  bag  right  afte^I  became  Fraud 
Sedti^p  Chief  about  one  of  his  cases^ddwn  in  Dallas,  and  I 
thouglit  _^e  did  a  good  job  and  I  l^new  thp  nppnty  rnirf'i  for 
Bank  Fraud  had  a  high  opinion  of  him. 

Q    So  when  you  saw  this  memorandum  that  Mr.  MacDougall 
produced,  you  expected  that  it  would  be  fairly  comprehensive 
or  that  it  would  be  a  valuable  document? 
A    Yes. 

Mr.  Fishman.   I'm  sorry,  when  you  saV \" expected, "  are  you 
issuming  a  prior  expectation  on  Mr.  McDowelll\s  part  or  are  you 


saying  what  his  -- 

Mr.  Clark.   Let  me  rephrase  it. 
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BY  MR.  CLARK: 

Q    Ba^eCTon  what  you  knevr-of  Mr.  MacDougall  in  February 
of  1991^when  you  saw  the  memorandum,  old  you  expect  that  you 
were/receiving  work  product  from  someone  wt^o  should  produce 
Luable  wQjF^c^productl 

A/  Right.   I  was  expecting  work  ^«duct\from  someone 
who  ]6new  a  lot  about  bank  fraud  because  that's  all  he  had  been 
doing  and  would  be  able  to  enlighten  me  on  wn^t  t^he  subject  of 
tlje  referral  was  about. 

Q    Okay.   Mr.  McDowell,  we've  handed  yotk  niw  copies  of 
'o  separate  documents.   The  first  --  I  apologize/ on  the 
pies.   The  Bates  stamp  numbers  on  some  have./beem  cut  off, 
bu^  I'll  represent  that  the  first  document,  /t's/a  number  of 

lents  stapled  together,  beginning  witjKa  February  18th, 
1990  ihemorandum  to  John  Keeney  from  Dotlglas  Frakier,  and  the 

BatesXst^mp  number  on  that  should  be  QOfififl.^. And-ll'll  suggest 

if  you  want  to  confirm  that,  go  back  a  few  pages  and  you  will 
see  006687. 

Mr.  Fishman.   I've  already  done  that,  and  I  think  the 
current  position  is  correct. 
BY  MR.  CLARK: 

Q    The  last  page  is  006717.   And  then  the  second 
locument  is  the  memorandum  we  have  been  di^c^ssing  some,  from 


Mark  MacDougall  to  your  attention,  007041-007045. 

Did  you  have  the  opportunity  to  discuss  th^  memorandum 
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from  Mr.  MacDougall  with  him  before  passing  the  document  along 
to  anyone  els 

A  /  Well,  I'm  sure  I  had  the  oppo^iJtunity,  but  whether  I 
did yt^r  I  didn't,  I  don't  remember.  Probably  talked  to  Carver 
abCut 


Alan  Carver? 


deputy 


»f  the 
Ltution  fraud  part  of  the  Fraud \Section.   But 
whiether  I  talked  to  Mark,  I  probably  did,  I  ju^t  c^on't 
remember . 

Q    At  the  time  that  you  got  the  meraorandlum  /from  Mark 
MacDougall,  did  it  occur  to  you  that  there  were  any  errors  in 
joirte  of  the  facts  that  he  recited  in  the  mempranqum? 
\A    No. 

Q\   Would  it  have  surprised  yoj^-^tb  learn  tt^at  there  were 
errorS\ii»  certain  of  the  facts  thhf.  hr  rrritod? 

A    I  probably  would  have  been  surprised,  yeah.   He 
didn't  have  a  reputation  for  making  errors. 

Q    Okay.   And  when  you  got  this  memorandum  in  February 
of  1993,  were  you  aware  that  —  withdrawn. 

Did  it  occur  to  you  when  you  received,  this  in  February  of 
\l993  that  Mr.  McDowell  did  not  include  citytion  to  a  single 
reported  Federal  case  in  his  analysis  of  tnis\  matter? 


You  can  tell  just  by  looking  at  it  tnat  he  didn't  do 


it. 
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Did  that  occur  to  you  in  February  of  1993? 

ccurred  to  me  or  not.   I 
elled  on  it  since  I 
that  he  didn't. 
Is 


I  derrt  know  whether 
have  --yi   don't  remember  --  I  haven't 
rea^/it,  but  you  can  tell  from  looking  at 
Q 


is  a  matter  that  ydt>-^nsidere<^  to  be  of  some 
mportai^e  at  that  time? 
Yes. 
Q    Is  it  a  matter  that  deserves  some  c^re  ^nd 
d€)/liberation? 

A    Yes,  I  think  it  does. 

Q    Would  you  have  expected  that  Mr.  MaclJoudall's 
patment  of  the  controlling  law  in  this  situa^io/i  would  be 
\th<i(^rough? 

A    Yes.   That's  what  he  did  for  a  l^rVingi  and  I  would 
\iA<^   ^pected  that  he  would  have  prov^dM  me  wit^  accurate 
legalN^d^ice. 

Q    Okay.   Do  you  know  of  any  reason  why  Mr.  MacDougall 
would  have  been  less  than  thorough  in  his  presentation  of  the 
facts  and  the  law? 
A    No. 

Q    Documents  that  we've  received  f;cpm  the  Department 
indicate  that  Mr.  MacDougall  received  thi^^ask  no  earlier 
ihan  Monday,  March  22nd,  and  as  you  can  se* 


Mr.  Fishman.   I  think  you  misspoke.   I  th^nk  you  said 
earlier  than  Monday,  March  22nd. 
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Mr.  Clark.   Thank  you 
BY  MR. 

Q  /     No  earlier  than  Monday 
as  yjiu  can 


22nd,  and  his  memo. 


February  23rd. 


MacDo^gall  would 
Lthdrawn. 

you  aware  of  any  deadline  that  wa^giv^  to 
MacDougall  in  preparing  this? 
A    No.   If  he  did  it  in  a  day,  there  prdbablly  was  a 
deadline.   That  would  be  the  only  reason  to  do  It  that 

iickly,  but  I  don't  recall  one.   Normally  wheni  yoju  get 
soijuething  over,  you're  supposed  to  respond  in  a  reasonably 

:tly  —  you  know,  reasonable  period  of  time,  t/ut  I  don't 
re^cal^l  any  particular  deadline  or  why  he  <5J*ly  he^  a  day  to  do 
it. 

Eventually,  this  """""^"nfi'""  ^^'-""  m-»»'1>  M«)~ni-Mi>jai  i 
made  its  way  to  Mr.  Keeney.   After  Mr.  Keeney  received  it,  did 
you  have  the  opportunity  to  speak  to  Mr.  Keeney  about  it? 
Mr.  Fishman.   I  have  to  -- 
Mr.  Clark.   Excuse  me. 

Mr.  Fishman.   The  only  reason  I  object  is,  I'm  not  sure 
\this  is  entirely  consistent  with  Mr.  Keeney \s  testimony  about 
iving  made  its  way  to  Mr.  Keeney  at  some  E'oi'^it.   I  think 


there's  — 

Mr.  Clark.   Withdrawn. 
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BY  MR.  CLARK: 


memoran 


owell,  there  rs--«vidence  to  indicate  this 
from  the  Fraud  Sec^on  up  to  Mr.  Keeney's 
to  February  23rd,  1993V  did  you  have 
this  memorandiim-^ith  Mr.  \Keeney7 
mean  in  the  same  period  or\time? 
March  19th  of  1993 
recall  speaking  to  Keeney  agouti  this  with 

Having  been  a  trial  lawyer  for  many  numt^ers  of 
have  you  ever  heard  the  terms  "passive"  |an<) 
1  to  describe  prosecutors? 

:en,  but  I  mean,  I  understan9l^  wh^t  "p£LSsive* 
are. 
1  just  state  your  und^r^tanding^ 


You  mean  generally. 
Yeah,  passive  —  right. 

Okay.   Is  it  fair  to  say  that  two  prosecutors  can 
look  at  the  same  facts  and  one  can  determine  that  a  case 
should  move  forward  to  presentment  to  the  grand  jury  while 
another  prosecutor  might  decide  that  that\x^  not  warranted? 
A    I  think  it  happens  quite  frequeni 
Q    And  in  February  of  1993,  as  Mr.  Mar)^MacDougall's 
memorandum  indicates,  Mr.  and  Mrs.  Clinton  wereXindicated  in 
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the  criminal  referral  to  be  witnesses. 

At  that.,-tilne,  did  you  under^^^nd  that  their  designation 
as  witnesses  could  perhaps  change  if  trH^  were  to  proceed 
for\^d? 

ire's  always  one  of  a^ltwiber  of  possibilities. 

In  other  words,  it's  not  an  unusual  occurrence  for 
pe9tle  to  be  designated  as  witnesses  when  an  Investigation  is 
its  infancy,  and  later  on,  with  the  accumulation  of 
ridence,  it's  determined  that  they  may  have  scjme  criminal 
ilpability  themselves? 

A    I  think  it  happens.   I  think  usually/ whfen  you  get  a 
Serral  you  expect  the  witnesses  to  be  witnesses  and  the 
s\ibjects  of  the  referral  to  be  the  eventual  defendants,  but  it 
cer^ait^ly  happens  in  the  course  of  ijiy^stigatioit^  that 
situabiobs  can  change, 

Q    Prior  to  February  of  1993,  how  much  experience  had 
you  had  in  reviewing  criminal  referrals  from  various 
regulatory  agencies? 

A    Most  of  my  experience  --  very  little  is  the  answer. 
Most  of  my  experience  had  been  in  getting^ef errals  from  the 
[traditional  Federal  criminal  investigativA  agencies,  like  the 
TBI,  or  the  Secret  Service  or  ATF,  some  suosBantial  amount  of 


referrals  from  Inspectors  General  in  corruptioi^  cases;  but 
regulatory  agencies,  rather  little. 


41-378  97-34 
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Q    Can  you  give  me  an  approximate  number  of  the 
riminai  retejc-r^ls   you  had  seerT-^rom  regulatory  agencies  prior 


actual  referral,  this  may  have  been  the 
would  see  a  proS-suemo  done  iDy  the 

that  wouldn't  as  a  inatter^f  course 
It  might  quote  a  ref^rral\if  that  was 
I  wouldn't  see  the  referral, 
memorandum  that  you  received  froAi  tl^e 
gating  agencies  such  as  the  Federal  Bureau 
Iilivestigation,  the  Bureau  of  Alcohol,  Tobacco,  janc^  Firearms, 
\en   you  read  them,  you  had  a  certain  expectation/ as  to  the 
^secutability  of  the  facts  presented;  is  tl)at  ^orrect? 
A    After  I  read  them. 

In  other  words,  that  was  -- 

I  didn't  mean  to  make  a[joke,  but  sometUmes  agents 
will  toss  you  a  report  that's  worthless  and  other  times 
agents,  if  it's  a  different  agent,  might  give  you  something 
very  carefully  done.   If  you  knew  the  agent,  you  might  have  an 
expectation  before  you  read  it,  but  all  other  things  being 
equal,  you  would  have  to  read  it  to  know,  even  to  form  an 
I  opinion  as  to  whether  or  not  it  was  proseop^able. 

Q    Generally,  did  they  present  suchlm^os  early  on  in 


their  investigation  or  when  they  thought  they  nad  sufficient 
evidence  to  go  to  the  grand  jury,  or  was  it  a  combination? 
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I  think  It  varies.   It  varies  among  agencies  and  it 
imong  agents. 

of  199  3,  did  you  n^ve  an  understanding 
the  regulatory  agenci^^  were  supposed  to 
jferrals? 

general  understanding  ^liat  inXfinancial 

fraud,  where  the  referrals  ofterKwouM  be  made  at 

{   stage,  there  was  an  awful  lot  of  yeeding  out,  in 

done  by  the  FBI,  but  in  some  cases ,\  by|  the 

prjosecutors . 

Q    Okay.   Go  ahead. 
A    That's  okay. 

Q    Based  on  Mark  MacDougall's  experience,  /did  you  defer 
him  in  the  conclusions  that  he  reached  in  his/  memorandum? 
Well,  I  did,  and  the  f act  ^ii^  it  carae\up  through 
CarverN.  /The  whole  point  of  gettifag  inmrrhing  frnm^  them  was  to 
get  two  people  who  were  used  to  dealing  with  this  type  of 
report  and  type  of  crime  and  who  could  make  a  very  good 
assessment  of  the  merits  of  it. 
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DCMN  QUINTERO 

Q    In^jar^^OM^le   of  instancfes^n  his  memorandum,  Mark 
MacOoug^<n  states  that  he  lacks  certair^sJ.nformation.   For 
example,  on  page  2  of  the  memorandum,  which\is  Bates  stamp 
nuitoer  0070< 


SP¥ 


under  heading  C,  SuiiDn^ry  of  Faa,tual 
l^llegat^^ns:  "According  to  the  referrarX^J^^ssXand  Susan 
/McDog4al  were  shareholders  and  directors  of^Madiaon  Guaranty 
Sav4.ngs  and  Loan  of  Little  Rock  Arkansas.  Jadies  VfcDougal  is 
al/50  identified  as  an  officer  of  the  institution.  1  The  extent 
ofl  the  McDougals'  equity  interest  in  Madison  Guaranty  in  and 
ol^  the  office  or  offices  held  by  James  McDougal/  arje  not 
scified  in  the  referral,"  end  quote. 

Are  you  aware  of  any  prohibitions  on  Mr ./Mack  MacDougall 
ftomVacquiring  any  information  that  he  vo\i)A  neep.   to  make  an 
assVssVent  of  this  matter? 

I  don't  think  he  was  pr|)hihited.  t  Hnn't-  think  that 
he  would  have  gone  out,  and  in  the  state  of  what  we  were  doing 
there,  and  ask  for  an  investigation.  In  that  sense,  it's  kind 
of  a  common  sense  prohibition,  but  there  was  no  explicit 
prohibition  on  him  from  doing  anything  he  thought  necessary. 
But  I  would  have  been  probably  surprised  ^  he  had  opened  up  a 
\big  investigation  to  find  out  the  answer  tbXthat  question. 

Q    Well,  is  that  something  he  could jhaye  done  perhaps 


with  a  phone  call? 

A    If  he  had  thought  it  was  necessary,  I  ^nean,  there 
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were  names  of  the  investigator,  and  her  supervisors  are  in  the 
referral,  as  I  ^e©a±Tr   rf~h©--h4d  thought  it  was  necessary,  he 
could  havjB^  And  I  guess  if  I  had  thotiqht  it  was  necessary,  I 
could/fiave  asked  hiir.  to  do  it.   But  apparfe^jtly,  he  didn't  and 
I 

standing  at^^the  time^  that  the 
/extents  of  a  person's  ownership  of  shares  of\  stocV  in  a 
Juration  could  be  relevant  to  the  issue  of\ intfent? 

know  if  that's  true  on  these\faqts.   I  mean, 
a /lot  of  things  can  be  relevant  but  it  doesn't  |inunJBdiately 
^ap  out  to  me  how  relevant  it  is . 

Q    Wexl,  if  you  look  at  page  007044  and/7045.  Section 
\Analysis,  and  I'm  pointing  particularly  to /they  bottom 
ira^raph,  the  paragraph  that  begins  on  the /Bottom  of  7044; 
"TKe  iseferral  does  not  include  allegati^/Ts  of  canduct 
sugg^trqg  a  level  of  criminal  intent  necessary  to]  satisfy 
that  el^ent  of  any  of  the  principal  Federal  bank  fraud 
statutes." 

And  then  on  the  next  page,  he  goes  on  to  cite  some 
pattern  jury  instructions. 

Did  it  occur  to  you  at  the  time  that  intent  was  an  issue 
Ithat  Mr.  Mark  MacDougall  considered  imporAa^t: 

A    Well,  he  put  in  it  a  relatively  t^rl^ef  memo,  so  I 
as>ame  he  thought  it  was  important. 

Q    In  fact,  in  the  first  full  paragraph  b^n   7045,  he 
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states:   "The  absence  of  facts  establishing  criminal  intent  on 
the  part  of  the JJaeBouyall ' s—axgues  persuasively  against  the 
criminal  investigation^'  close  quote. 

lat  this  was  somethin^very  significant  to 


were  trying 
offenses? 


to  say  that 
formation  of  an  illegal 
is  that  people  should  look 
make  inferences 


can  get 
to  7042 


es,  did  you 


truction 


dant • s 
from  their 


again  under 


iry  of  Factual  Allegations:   "In  support  of  these 
allegations,  the  author  of  the  referral  describes  some  76 
banking  transactions  nearly  all  involving  the  making 
presentment  or  payment  of  checks  by  one  of  the  McDougals  or  by 
business  entities  associated  with  the  McDougals.   Based  solely 
Ion  this  information,  it  would  appear  that Vhe  McDougals 
regularly  issued  checks  on  Madison  Guaranty)  accounts  with 
InSti-f f icient  funds. — Once  payment  was  made-^on  \hese  checks, 
the  resulting  overdraft  would  often  be  funded  b^  a  check  drawn 
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on  another  McDougal  account  at  Madison  Guaranty  which 

frequently 

accounts 


ed  yet  another 


:draft  in  the  second 


^In  light  of  this  recitation  of  facts,  Nlid  you  accept 
M37'.  MacDou<MH:l's  statement  that  ther«^were  no\facts  relevant 
io  crimi'nal  intent  at  face  value? 

<r.  Fishman.   Are  you  asking  him  about \that\particular 
st^ement  by  itself?   I  mean,  I'm  unclear  wha\  yoifr  question 
ii 

Mr.  Clark.   Yes.   I'm  asking  him  if  in  ligjht  |of  those 
>cts  -- 

The  Witness .   I  think  it's  a  tad  too  general/  in  a 
■\tence,  but  I  accepted  what  he  meant  by  it. 
BY  MR.  CLARK: 
That  it  wasn't  even  worth  lp<5lcing  at? 

I     think    that     from    Mafnnfir;g1  1  '  g     pnini-     nf    ivipw    and 

what  I  expected  him  to  do,  they  get  referrals  all  the  time 
from  the  regulators  and  I  think  it  was  good  that  the 
regulators  had  a  relatively  low  threshold  of  making  a  referral 
so  that  they  wouldn't  sit  on  a  case  that  cried  out  for 
prosecution,  when  they  are  not  criminal  l^i^ers,  but  the 
\result  of  that  policy  was  that  you  would  g^t  truckloads  of 
^ferrals  in  this,  a  business  district  like  Dallas,  where  he 


came  from,  or  other  places,  Los  Angeles  or  Bost^on,  where  there 
have  been  lots  of  failures  and  lots  of  investiga't.ions .   And 
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part  of  the  job  of  a  Federal  prosecutor  is  to  weed  out  the 
ones  —  they^,ihtT'Tiave  some  factS-^-iji  it,  otherwise  presumably 
the  agejvt' and  the  supervisors  in  the  R*rQ  wouldn't  have  made  a 
ref  e;rral , 

But  yo}j>ife  supposed  to  have^l~-«^se  of  Wl^ich  things  are 
tlkely  to  blossom  into  prosecutable  case^and  v^ich  aren't, 
and  a4so  which  are  worth  prosecuting,  even  X,f  yo^ 
the6retically  could  prosecute  the  case,  whichXis  ^mprudent  to 
accept  and  devote  resources  to.   I  think  in  that  sense,  this 
comment  takes  on  meaning.   I  don't  think  he  linerally  meant 
^ere  were  no  facts,  because  in  his  own  memo  he  had  some  facts 
Lich  suggest  intent,  although  even  there  the  absence  of  facts 
Ln\the  referral  to  whether  or  not  there  is  any  loss  or  whether 
OX   ri^t  there  was  any  notice  to  State  regulators  /about  this 
pattei^n  of  overdrafts  might  have  colopsd'^whetherv  or  not  it  was 
really^ a^f act  showing  intent. 

Q    In  that  regard,  if  you  would  go  to  7045  in  that 
first  full  paragraph,  where  he  talks  about  the  absence  of 
facts  establishing  criminal  intent.   I  direct  your  attention 
to  the  sentence  that  begins  towards  the  right  margin  on  the 
fifth  line:   The  payment  of  checks  drawn  against  deficient 
(balances  and  the  waiver  of  overdraft  fees  We  common  if 
Improper  accommodations  regularly  extended  I b^  banks  to 


substantial  customers. 

And  there  is  no  citation  to  the  referral  i^elf  as  a 
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basis  for  that  statement, 


Was  tha5,.-«^ething  you  were'^avi^re  of  at  the  time? 
A  /^  Well,  I  knew  in  my  own  bank  account  at  the 
Department  of  Justice  Federal  Credit  Union\if  I  write  an 

cash  the  checkT^^-df  course\  they  charge  me 
Apparently,  I'm  not  con^^deredXan  S&L 
But  in  that  sense,  I  knew  --  I  wasnOt  aware  until  I 
memo,  mostly  because  of  my  lack  of  familiarity  with 
ons,  that  it  was  a  common  p\rack:ice  in  the 
certainly  makes  sense  to  me.   ^nd|  my  credit 
it  for  me,  I'm  sure  S&Ls  will  do  jit  /for 
insiders. 

that  same  page  in  the  recommenda/£iory,  it  refers 
ion  standards.   Would  it  be  standar/ls  of  the 
at  the  time  you  were  th^^-tfhief  — 

Mr.  MacDouqal  1 1  is  asking  wh'»r°  *-hai- 
reference  is. 

BY  MR.  CLARK: 
Q    In  the  recommendation,  in  the  second  line:   Current 
Fraud  Section  standards  for  prosecution. 

Would  that  include  making  assumption^  that  are  contrary 
Ito  the  actual  facts? 

A    As  a  standard? 


Uh-huh. 
No. 
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Q    Okay . 

So  that ^irT'f act  Madison  Guai^aa^  Saving  and  Loan  had  an 
express^jJblicy  prohibiting  overdrafts,  lihat  would  contradict 
Mr.  JracDougall ' s  memorandum;  wouldn't  it? 

A    I^-dtSh't  know  that  —  all"^>tM:hem,  fop  all  I  know, 
jrave  express  policies  against  them.   I  tfti^k  he  Was  talking 
/about/ what  actually  happens  in  the  S&L  worlov.  than  he  was 
fam/liar  with,  which  at  the  time  was  down  in  Dallas. 

Q    Well,  in  this  document  he  was  trying  \to  ^sses  a 
pjecific  factual  situation;  right? 
A    Right. 

Q    We've  received  from  the  Department  a /publication 
Led  the  "Financial  Institution  Fraud  ManuaX"  tjhat   was 
pi^epared  in  1994,  and  it  lists  you  as  the  sectioh  chief. 

ure  you  involved  in  the  preparaj-i^  of  the\document  or 
was  i6\dq7ie  by  subordinates? 

A    I  made  sure  my  neune  was  spelled  right  and  blessed 
it.   There  are  lots  of  publications  in  the  Department,  almost 
uniformly  to  be  valuable,  done  by  people  with  substantial 
experience.   And  in  the  case  of  something  like  that  from  the 
Fraud  Section,  it  would  be  written  and  vetted  by  the  people 
*ho  do  it  all  the  time,  and  then  I  will  taJ^e^  a  look  at  it  to 
ike  sure  that  I  liked  it. 


Q    Did  you  —  did  you  —  withdrawn. 

Did  the  fact  that  the  Clintons  were  involve^  in  this 
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matter,  to  your  understanding,  color  Mr.  Mark  MacDougall's 
analysis,  ei^lief  to  scrutinize^~th«^allegations  more  carefully 
or  less/<;arefully: 

Well,  I  would  hope  it  would  have\(nade  him  scrutinize 
it/more  car^^nlly.   I  imagine  it  v?DuJ.d. 

Q  /  So  then  you  would  be  surprised\to  le^n,  for 
instafice,  that  on  page  7043  in  the  last  pari^grap 
Mr./MacDougall  says  that  the  Clintons  are  cla\med\  in  the 
referral  to  be  those  who  —  among  those  who  allegedly  gained 
from  the  transaction  referenced  in  the  referral!  ard  then, 
fote,  "this  claim  is  based  upon  the  implication  by  the  author 
the  referral  that  the  Clintons  may  have  invested  in  one  or 
\e   real  estate  ventures  undertaken  by  the  f^Doi/gals, 
ife^ence  at  page  5."   End  of  quote 

•.  Fishman.   I  assume  it  means  referral  atiypage  5,  not 
refer^c^  at  page  5 

Mr.  Clark.   Yes.   That's  my  understanding. 

BY  MR.  CLARK: 
Q    Would  it  surprise  you  that  in  fact  the  Clintons  were 
named  as  principals  of  one  of  the  real  estate  companies  in  the 
referral? 

A    It  probably  wouldn't  surprise  m€^\but  right  now  I 
fould  have  to  look  it  up  to  see. 

Q    Well,  Mr.  MacDougall  managed  to  correctly  divine 
that  Senator  Fulbright  was  a  principal  of  anoth^  real  estate 
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company.   And  if  you  will  notice  on  page  7045,  in  the  next  to 
last  paragragtw-Senator  FulbrTg?rt~.4^  excluded  from  the  group 
of  peopLsT'who  don't  have  or  would  not  ^{)pear  to  have  any 
relevant  information. 

failedXto  pick  up  the 


You  dor 


enow  why  Mr.  MacDoul 
^act  tha€  was  clearly  stated  that  the  Cl^tons  ^ere  principals- 
'in  Wlyltewater  development,  do  you? 
A    No,  I  don't.   What  -- 

Mr.  Fishman.   Wait,  are  you  making  a  repr^ser^tation 
jat's  clearly  stated  in  Mr.  MacDougall's  report.  I  I  guess  my 
[jection  if  this  is  a  discovery  deposition  to  Jdetiermine  what 
McDowell  knows  and  what  transpired  during  the /time,  that's 
But  asking  Mr.  McDowell  to  compare  and/ reach 
c'kjncXusions  about  what's  contained  in  a  25T?page  /referral,  and 
I  diftn*\  honestly  say  whether  he's  -cB&^yiX.   or  evaluated  it 
lately^  \5  a  little  unfair  I  thinj 

Mr.  Clark.   -I  want  to  know  two  things:   Number  one,  was 
he  aware  of  certain  things  at  the  time;  and  number  two,  based 
on  his  personal  dealings  with  Mr.  Mark  MacDougall,  what  he 
knew  about  him  at  the  time,  whether  he  would  expect  this  type 
of  error  to  be  — 

Mr.  Fishman.   Well,  I  think  the  probl^hj  is  — 
Mr.  Clark.   —  created  by  — 


Mr.  Fishman.   The  problem  is  you're  testifying  as  to 
whether  it  is  an  error  or  not.   I'm  not  meaning Vo  suggest  it 
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is  or  is  not  an  error.   I'm  not  in  a  position  to  make  that 
judgment.  J^iiat's   either  for  the^onynittee  or  someone  else  to 
make  tjtat  judgment. 

My  only  statenigxit__Ls_ii__^u  want  to  asic  Mr.  McDowell 
aliout  whetli^r  Mr.  MacDougall  was  sonte<^e  he  tcusted  and 
/hethe;r  he  relied  on  his  judgment,  that's\fine,\but  asking  him 
to  draw  conclusions  about  whether  Mr.  MacDougall\s  memo  is  a 
correct  analysis  of  the  facts  at  this  junctur^  without  giving 

[m  time  to  analyze  it  himself,  strikes  me  as  i^nf^ir  and 
cjjunterproductive . 

BY  MR.  CLARK: 

Q    Mr.  McDowell,  I  refer  you  to  page  --V  I  A/ill  go  by 
\th^  page  number  on  the  referral,  page  12,  aM  that's  on  the 

left-hand  side.   And  if  you  look  to>rards  ^he  bottom  of 
tha\  p^ge,  Whitewater  Development  CpsiToration,  Pi^incipals 
James  "^rvd  Susan  McDougal,  Bill  arid  Ililla-iy  HudhaUi  Clinton. 

In  February  of  1993,  you  were  not  aware  of  any  reason  why 
Mr.  Mark  MacDougall  would  have  missed  that  information;  were 
you? 

A    No,  but  frankly,  until  you  called  it  to  my  attention 
just  now,  I  didn't  pick  up  that  he  had  mi«>sed  it,  so  — 

Q    After  Congress  passed  the  Financial  Institution 
lecovery  and  Reform  Enforcement  Act  in  the/ la^e  1980s;  did  I 
get  it  correct' 

A    I  don't  k.now.   I  think  you  did.  I've  Been  trying  to 
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think  of  that  myself. 
Q 


placed  some 
isn't  that 


fr 


category  that 
ud  cases;  is 


FJRREA,  the  Department  olv^Justice 
emphasis  on  financial  institutionaJ 

correct?  

•(&t '  s  right 
And  in  fact,  the  Department  crated  aN 
^ferred  to  as  major  financial  institutj 
ift  correct? 
A    Yes. 
Q    Okay. 

And  are  you  familiar  or  w( 
>3  --  that's  withdrawn. 

In  February  of  1993,  were  you  familiar  >/ith 
thatVthe  Department  used  for  designating  ip^tter^ 
finajicial  institution  fraud 
S\J>  Yes. 
Q    Okay . 

Can  you  just  list  the  criteria? 
A    If  the  loss  was  over  $100,000  or  there  was 
involvement  by  insiders,  officers  and  directors,  there  may 
,  have  been  a  few  others ,  but  those  are  the^nes  that  come  to 
\mind. 

Q    Okay. 


more,  that 


familiar /in /February  of 


the  criteria 
as  major 


And  those  are  in  the  disjunctive;  correct! 
A    Right.   If  you  had  a  loss  of  100,000 
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would  qualify.   If  you  had  a  loss  of  less  than  that  but  it 
involved  an„-ef?icer  or  director  ^irt^n  insider,  that  could 
qualil 
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RPTS  STEIN 
DCMN  MAYER 

Q  /^Okay.   To  your  understand 
February  of  1993,  was  Mr.  MacDougall  suppose 

Luatlon  rn^r^y  of  whether 
c^se,  or/was  he  supposed  to  be  taking  ir 
;hat  nught  go  into  a  basic  defense  that 
appeal? 

A    He  was  trying  to  tell  us  what  the  casfe  wis  about  — 
people  in  the  chain  of  command  would  have  much  ^xp^rience 
iding  a  RTC  referral  —  and  to  give  us  some  s^ 
case  was  about  in  the  context  of  the  U.S. 
tested  recusal. 

At  that  time,  were  you  aware  of 
U.S.\  attorney,  who  was  claiming  that 
confli')st,^had  submitted  his  resigrjat 
effective  March  1st? 

A    I  have  since  read  his  letter, 
that  at  the  time. 

Q    You  don't  recall  discussion  of  whether  it  might  be 
jest  to  just  hold  off  and  allow  the  matte3i->to  become  moot? 
A    I  don't  understand  what  that  meai\s\. 
Q    If  Mr.  Banks,  and  he  is  the  U.S.  kt\orney  in  Little 


lth€ 


I  didn't  focus  on 


Rock  —  if  the  reason  for  his  presentation  of  tne  matter  for 
the  Justice  Department's  consideration  was  the  pfiior 
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1  experience  that  he  had  with  Mr.  MacDougall  and  he  was  going  to 

2  be  leaving  the  ofiJ^ee-,  wouj^do-lt^  that  reason  have  gone  away? 

3  A   ^,,Stjre,  when  he  left,  it  would  have,  but  my  focus  on 

4  his  r^^uest  was  that  it  wasn't  an  appropriate  recusal  request 

5  in /€he  first  plae€7~whether~^Jr-aQt  he  was  th^re  or  not. 

6  /    Q  yuid   you  need  to  get  Mr.  MarlcNi^cDoug^ll 's  memorandum 

7  /to  com^  to  a  conclusion  as  to  whether  the  K^ecusa^  request  was 

8  /  app^priate? 

9  /    /   A    Strictly  speaking,  I  think  you  could\ma)^e  a  quick 

10  judgment  on  whether  or  not  --  at  least  I  could,l  onl  whether  the 

11  recusal  was  appropriate,  but  I  think  you  almost  nejver  do 

12  \  sdimething  like  that  in  the  abstract.   You  would  walnt  to  know 

13  \wh^t  is  the  case  about,  that  has  got  him  all  ^xci/ted.   I  think 

14  t,han  was  one  of  the  main  functions  of  Mark'^memp,  was  to  give 

15  me\a  Vense  of  what  is  this  case  all  aboi 

16  "^  \  But  there  was  nothing  iri-flr.  Mark  McDou^ll's 

17  memoran^m  other  than  a  reference  to  the  fact  that  there  had 

18  been  the  prior  acquittal,  any  discussion  of  the  merits  or 

19  demerits  of  the  recusal  in  the  context  of  a  prior  acquittal? 

20  A    I  don't  think  he  would  have  any  particular  expertise 

21  on  that  issue. 

22  I  Q    As  a  matter  of  Department  of  Ju^^ce  policy,  the 

23  ^act  that  a  person  has  been  acquitted  on  ajpVior  occasion  does 

24  not-  preclude  further  prooocution  with  reqerird  cp  other  actions 

25  that  may  involve  criminal  culpability? 


2766 


38 


1  A    With  active  criminals,  it  happens  all  the  time, 

2  Mafia  people,  dj::ag"TTgures  "wTro~~AC^  not  in  jail. 

3  Q  /From  your  experience  with  tTtei  Organized  Crime 

4  Secti^,  you  are  familiar  with  the  name  Go\ti? 

5  /A    Suri 

6  /        Q    //Mr.    Gotti,   who   I   think  was   co>K(icted  M.n    '93,    he  had 

7  /been  |>rosecuted   federally  in  the  middle   19hi^s,    l\think? 

8  /  /A  Right,    by  the   same  office. 

9  I         /     Q  The   Eastern  District  of   New  York? 

10  I        /       A  Right.      That   is   the   kind  of   thinking,!  whfen   I   said   I 

11  1    dildn't   think   it  was   a  particularly  tough  call   on  Banks's 

12  \  recusal,    because   that   is   not  grounds    for  recusi/ng /yourself   or 

13  Vcir  office. 

14  \   \  Q    Was  the  fact  that  Bill  and  Hillary  Clij^ton  were 

15  naritedVn  the  referral  something  that  colored  or  V-  withdrawn. 

16  wasXthat  a  factor  that  influenced  your  review|  of  Mr.  Mark 

17  MacDougall's  memo;randum? 

18  A    I  think  it  was  an  important  fact,  but  I  don't  think 

19  it  influenced  the  review.   The  review  was,  is  the  recusal 

20  appropriate;  and  to  a  secondary  extent,  what  is  the  case  all 

21  about? 

22  1  Q    Now,  the  fact  that  Mr.  Mark  MacDbkgall  recommended 

23  ^hat  the  case  not  proceed  against  Mr.  Jim  ^^D9ugal  --  and  so 

24  the  record  is  clear,  their  names  are  spelled  differently,  and 

25  we  have  no  information  that  they  are  related  in  \any  way  —  the 
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fact  that  he  recommended  that  the  investigation  not  proceed, 
that  did  in  f^cfSonfer  some  BSne^t  to  Mr.  and  Mrs.  Clinton, 
did  it  n;: 

I  think  it  had  a  bigger  impact  o>v^Mr.  and 
Mr/.  McDougaJ.-'-tfian  Mr.  '»nd  Mrs.  CTinton. 

Q  X   That  is  not  to  say  that  it  didlv^t  hav^  impact  on 
/their/lives? 

A    I  don't  think  people  like  being  withess^s,  but  I 
doh't  think  it  is  such  an  onerous  duty  that  wo»\ld  tut  it  in 
tqe  category  of  impact. 

Q    Did  it  occur  to  you  in  February  of  19J93  ^hat  it  was 
co\iceivable  that  if  the  investigation  of  Mr.  MdDoiigal 

:eeded,  that  you  might  be  faced  with  a  sitiiation  which 
^lly  arose  later  in  '93  with  regard  tOyOavid/ Hale? 

A\   No.   Because  I  don't  think  -:;?^don' t  tl^ink  anybody 
in  Feb^-u^^ry  '93  would  foresee  David  Hale  latftr   whon  you  say 
"conceivable,"  any  set  of  facts  like  this  conceivably  could 
result  in  anything.   As  a  practical  matter,  it  didn't  seem 
like  expending  resources  on  this  case  in  light  of  the  U.S. 
attorney's  reluctance,  the  FBI  reluctance,  and  our  analysis  of 
it  was  a  worthwhile  endeavor.   The  RTC  coyj-d  come  back  with 
lew  facts  or  new  referrals , 

I  don't  think  there  is  any  pattern  of  jblM.ndly  following 


every  RTC  referral.   That  is  the  reason  they  invoked  the  case 
category,  to  give  a  sieve,  because  there  are  probably 


2768 


40 


1  thousands  of  these  referrals  every  year,  and  there  is  no  way 

2  the  Justice  Department  could  follow  up  every  one  of  them. 

3  Q    But  the  Department  did  wish  at  the  time  to  follow  up 

4  on  potential  major  cases? 

5  A    Sure,  and  left  enough  room  to  include  cases  that 

6  weren't  obviously  major  if  there  was  a  articulable  reason  for 

7  it.   That  didn't  mean  pursuing  bad  cases,  but  major  cases. 

8  Q    Are  you  familiar  with  Ira  Raphaelson? 

9  A    Yes.   He  was  a  former  U.S.  assistant  attorney  in 

10  Chicago  and  acting  U.S.  attorney  in  Chicago,  and  then  received 

11  a  presidential  appointment  as  the  Special  Counsel  to  the 

12  Attorney  General  for  Financial  Institution  Fraud. 

13  Q    When  approximately  did  he  leave  the  Department  of 

14  Justice? 

15  A    Certainly  before  January  20,  1993,  but  I  think  it 

16  was  either  late  December  or  sometime  in  January. 

17  Q    The  position  of  Special  Counsel;  when  was  that 

18  filled,  after  he  departed? 

19  A    Probably  not  until  the  next  summer  maybe  or  spring. 

20  Q    Who  was  the  person  who  — 

21  A    Gerald  Stern. 

22  Q    The  Department  has  a  Carl  Stern.   To  your  knowledge, 

23  are  they  related? 

24  A    No. 

25  Q    And  Gerald  Stern  came  aboard  in  the  summer? 
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That  is  my  memory  of  when  I  met  him. 

periocTTm-Z^ruary  of  1993,  when  was  the 
matter,  meaning  s~^>^if ically  the 
son  Guaranty  Savings^^  Loan  or  the 

f  Bill  and 


att> 


Lon? 


Lnk 


in 


insas  in 
i,    came  to  your 
le  year,  I  guess.   I  tl 
^ments  that  would  fix  that.   I  am  guessinc 
Q    And  what  were  the  circumstances  then'S 
A    Jack  Keeney  called  me  over  to  his  ofl 
G4ngloff  of  the  Public  Integrity  Section  callec 
in   and  got  with  Irv  Nathan,  the  principal  As^ 
\orney  General . 

Q    It  is  your  recollection  that  the /"i^st/ notice  you 
that  meeting  was  that  very  day?^ 
As  I  came  over. 
Q    What  happened  when  you  got  to  Mr.  Keeney 's  office? 
A    Irv  told  us  a  long  story  about  someone  that  he 
didn't  identify  at  the  time,  but  who  later  turned  out  to  be 
Jeff  Gerth  of  The  New  York  Times,  who  had  told  him  about  David 
Hale  and  apparently  had  talked  to  Hale  and  his  lawyer  and  told 
[the  story  that  Hale  was  telling,  and  apparently  impressed  on 
[rv  --  since  he  didn't  use  the  names,  I  am  adding  —  but 


impressed  on  Irv  that  the  U.S.  attorney • s  of f ice  wasn't 
accepting  the  story  and  that  this  was  a  lead  thkt  had  to  be 
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followed  up  and  something  should  be  done,  something  to  that 
effect.   So  Irv jrfa«-passinq~-tfe-~Qn  to  us. 

fnd  approximately  how  long'di^  the  meeting  last? 
Half  an  hour  maybe,  maybe  a  lit^e  longer  than 
th^ 

course  of  action 
/that 

A  Irv  just  said,  you  people  handle  it\  H)p  wanted  us 
to/ get  some  handles  on  what  was  going  on  and  it  w^  needed  to 
follow  up  to  do  it.  After  he  left,  the  three  o|f  u|s  remained 
and  discussed  what  we  would  do. 

Can  you  tell  me  what  you  discussed  a^ 
Mostly  getting  the  information  to  tl 
knew  about  it.   It  sounded  like  a;/ FBI/ 
out  to  be,  I  think,  also  a  Small^^sines: 
AdmiiH strati on  Inspector  General  pise  —  but  get 
information  to  them,  find  out  what  they  knew  about  it  and  see 
if  what  the  U.S.  attorney  was  doing  was  appropriate  and  follow 
up  on  it. 

Q    Did  you  take  any  action  immediately  at  the 
conclusion  of  this  meeting? 

A    Well,  I  know  I  wrote  a  memo  f or  ^eney  to  the  FBI. 
don't  remember  whether  I  called  the  FBI  prXKeeney  did.   But 
whatever  we  did,  we  did  it  right  away. — H^w  it\ broke  down 
between  me  and  Joe,  I  would  have  to  put  my  head \together  with 
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Joe  to  figure  it  out. 


2772 


44 


1  DCMN  OUINTERO 

2  Q    Th^;fe-Tifornlng  Alan  CarvSr-^^nt  by  facsimile  a  copy  of 

3  a  numbep/bf  the  documents  that  were  relied  to  Mark 

4  MacDoiigall 's  February  23rd  memorandum,  specifically  Mr.  Banks' 

5  le;tters  of  October  1992  and  January^^of  1 9 9 3 .  ^0n  September 

6  ?^Oth,  ip^the  morning,  did  you  discuss  wicti^  John \Keeney  either 

7  /Mark/ftcDougall 's  memorandum  or  these  other  d^cum^ts  that 

8  /  related  to  it? 

9  I    /   A    I  doubt  that  we  discussed  Mark's  mem{ipan|lum.   We  may 

10  I  halve  speculated  as  to  whether  or  not  the  story  We  Were  getting 

11  \   fxbm  Irv  had  anything  to  do  with  the  previous  matter. 

12  \   \  Q    Do  you  have  recollection  of  being  pr^sei^t  when  the 

13  i^^eqijest  was  made  that  Mr.  Carver  send  the  doqdmeryts  by 

14  fd^siinile? 

15  \^\  ^  have  no  recollection.   I  j3<Juld  have  b^een.   For  all 

16  I  knowVp  called  him.   Normally,  larlf  would  net  ko^p  files,  so 

17  the  section  that  would  keep  files  would  have  it.   I  don't 

18  remember  that  being  a  major  thing. 

19  Q    What  was  the  next  action  that  you  took  in  connection 

20  with  the  matter?  I  am  referring  to  the  Hale  matter  and  the 

21  things  that  you  had  discussed  in  Mr.  Keeney's  office. 

22  1    A    The  next  action,  I  don't  know,   ^rpm  then  on,  it 

23  s^med  for  months,  until  Fiske  took  over,  wJa  Were  involved  on 

24  a  daily  basis  talking  to  the  FBI,  when  Little  Rpck  was  still 

25  in  it  talking  to  them,  trying  to  find  out  what  the  case  was 
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about,  and  after  that  taking  over  the  case. 

period  froltr-S^pt ember  20,  1993  until  the 
of  1993,  were  you  pret^y^much  making  daily 
Keeney? 

unless  I  hadsoln«tihing  to  s^y,  but  it  was  a 
:  —  it  was  not  the  only  thing  we ^ere  doing,  but 
)f  importance;  probably  the  mo^t  important  thing 
doing. 

Tell  me  the  sources  of  your  informat!|.on  \durlng  that 
if  there  were  more  than  one? 

probably  the  biggest  sourc 
some  extent,  maybe  to  a  greater  extent  than 
Le  would  talk  to  the  U.S.  ^ttc^rney "s  Office 
information  from  them.   I  would  gej/it  ^hrough 

'my  people".  Mas  there  an:yonfiJbesides  Alan 
Carver  that  you  had  tasked  to  be  involved  in  this  gathering  of 
information? 

A    Carver  was  supposed  to  set  it  up.   What  day  we 
decided  that  we  needed  to  have  somebody  get  ready  for  this 
before  we  took  the  case  over  —  we  started  to  put  together  a 
[team  because  it  seemed  pretty  obvious  than  ye  would  be  taking 
:he  case  over,  but  the  exact  date  I  don't  remember. 


Q    Who  was  involved  in  the  decision-malcs^ng  process 
about  the  composition  of  the  trial  team  that  wak  going  to  be 
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ready  and  then  eventually  take  over  the  matter? 

A    That  jttenTS'  be  me  ~arTd~~C4rver  and  another  Deputy 
Chief,  Jphh  Aterberry,  who  would  be  ih\or  out.   It  depends  on 
whether  or  not  he  was  there  more  than  anything  else,  but  we 
woyrid  discuss^,*rn.ngs , 

You  mentioned  that  Joe  Ganglo^^f  was  ^  the  meeting 


/on 


tit5 


cha 


Pul 


idepc 


pre 


Jtember  20th.   At  the  time  what  was  hrs 
A    He  was  and  I  believe  still  is  Deputy 
>lic  Integrity  Section. 

Q    Was  there  consideration  given  to  whet 
^tegrity  Section  should  be  involved  in  the  trije 
A    Not  specifically.   If  the  case  got  t^ 
!^re  was  evidence  against  the  Clintons  or  so;l 
House  that  would  have  triggered  the 
Actv  h^  there  be  an  Independent  CounseJ,-^ct, 
Integrity  would  have  taken  over  tf 
allegations  were  fraud  and  the  expertise  of  the  people  in  the 
Fraud  Section  would  develop  the  facts  quickly,  it  stayed  in 
the  Fraud  Section.   We  didn't  want  to  interfere  in  the 
proceedings.   It  was  basically  a  liaison  between  the  two 
sections. 

Q    Was  that  a  decision  that  he  agr^^J  with? 
A    As  far  as  I  know,  he  did. 

~Q    The  information  you  were  obtaining  d\^ring  this 
period  of  time,  who  were  you  providing  it  to? 


But  as 
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A    You  get  a  lot  of  stuff  in  reports.   It  would  be 
normally  to  my^JaosS^t  the  "tlflie>^^Larry  Urgenson,  Deputy 
Assistan_5^ttorney  General.   And  to  sbme  extent.  Jack  Keeney. 

Was  Mark  MacDougall  still  with  tt^  Department  in 
September  of 

A  /I  think  he  was  gone  by  then,  '^e  definitely  wasn't 


ission  of 


don't  -- 


/invoiyed  in  this  report. 

Q    In  any  event,  you  don't  recall  any 
inj^olving  him? 

A    I  probably,  because  he  was  gone  --  I 
|ink  he  left  in  the  spring. 

Q    Going  back  for  a  second  to  this  firs^  meeting  in 
Keeney 's  office  and  in  that  period  of  tim^,  ^ptember  of 
you  have  no  recollection  of  any  prior/icnow^edge  of  the 
Lons  that  Mr.  Hale  was  making  c^n^erning  ^he  Clintons? 
That  was  the  first  timers  had  ever  heard|  of  Hale. 
Q    Were  you  involved  in  any  or  were  you  present  when 
any  phone  calls  were  made  to  the  United  States  Attorney's 
Office  in  Little  Rock  that  day? 

A    That  day,  I  don't  think  so.   I  made  calls  to  the 
U.S.  Attorney's  Office  in  Little  Rock  from  my  own  office.   I 
jdon't  recall  calling  from  Keeney 's  office. 

Q    Who  were  the  people  that  you  talKeo^  with  in  Little 
Rock  in  the  period  between  September  2Utn  and  \he   end  of 
October? 
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A    I  have  some  notes  on  that,  somebody  named  Johnson. 
Q    Mipivael  Johnson;  does"~1ih^  name  sound  familiar? 
A  /^Yes.   I  think  he  was  one  of  ti^e  supervisory 

ere  dealing  with 

Kubic.   AnH  theb  he  had  --he 
lionally  I  talked 
0(/casionally  I  talked  to  them  and  Kubic. 

Q    Was  Jane  Erickson  a  person  you  had  d^alijngs  with? 
Yes. 

And  how  about  Fred  Verinder? 
He  was  a  Deputy  Assistant  Di 

But  was  he  a  person  that  you  wer;e  comiflunicating  with 
^this  period  about  the  matter? 

I  probably  '•■"mmMn1^?i^°^  "<th  h^^r  ^"^  MHgi-hAr  it  was 
about  this  matter,  I  doubt.  He  wouldn't  have  been  involved  in 
the  factual  work  that  we  were  involved  in.  That  is  not  to  say 
that  I  never  talked  to  him  about  it,  but  it  wouldn't  have  been 
anything  particularly  significant.  If  I  wanted  something  from 
the  FBI,  it  would  have  been  through  Kubic 

Q    During  this  period  of  time  did  yp\i  become  aware  that 
:here  were  additional  criminal  referrals  submitted  to  the  U.S. 


erson 


Attorney's  Office  in  Little  Rock  regarding  Madison  Guaranty? 
A    I  think  that  was  one  of  the  first  things  we  learned 
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from  the  U.S.  Attorney's  Office. 

Q    Do^yotTTiave  a  recorTfe©t4pn  of  learning  the 
informatdfon  substantially  after  the  r^lerrals  had  been 
submitted,  or  learning  about  their  submiss^l^on 
cpntemporan^otfsly ? 

A  /  I  don't  understand  the  questii 

/Q    Okay.   Do  you  have  any  recollect Jten  that  you  were 
Infbrmed  of  the  receipt  of  new  referrals  by  the  U.S. 
Attorney's  Office  in  Little  Rock  more  than  a  wipek  after  they 
h^d  actually  been  submitted? 

A    I  guess  I  understand  the  question,  bi^t  t   don't 
ui^derstand  enough  —  I  learned  of  it  —  I  belJJsve/  I  learned  of 
yitVin  talking  to  Johnson  because  he  was  complaining  that  there 

is^^tuff  in  the  paper  and  I  don't  think  tKey  h^d  gotten  the 
rei^ri<^ls.   They  were  mad  about  sometjiifig,  I  think  it  was 
that,\tri^  U.S.  Attorney's  people .j  that  they  worp  rtearlnty  about 
these  referrals  but  didn't  have  them  or  they  had  the  referrals 
but  didn't  have  the  evidence.   There  was  some  kind  of 
contretemps  going  on  involving  these  referrals. 

Q    Do  you  have  any  recollection  of  asking  Mr.  Johnson 
any  question  like  how  long  ago  did  you  receive  the  referrals? 

A    It  sounds  like  a  good  question, \but  I  have  no 
-ecollection  of  it.   It  sounds  like  a  logica\  question,  if  he 


had  them. 

Q    My  point  is  and  my  question  is,  do  yoii  have  any 
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recollection  that  you  were  upset  that  there  was  some  delay  in 
communicatiim-'ttleinforination  "that,  the  referrals  had  been 
receivejl^n  Little  Rock? 

'A    To  me? 

Q    Tp 

Ay/  No.   This  was  not  our  case.   Our  initial  focus  was 
to  f(M.low  up  on  Nathan's  lead  and  request  that  wp  make  sure 
sonfethlng  was  done  on  the  Hale  matter.   But  tt»en  \the  other 
referrals  were  related  because  it  involved  Madisoiti  and 


Wfiitewater.   But  at  that  point,  it  was  not  our 
ist  trying  to  make  sure  that  things  were  happ 
^propriately  at  Little  Rock.   He  wou 
l^lgation  to  inform  me  about  them  or 
Q    Were  you  aware  that  in 
20^  V  were  you  aware  at  the  time 
Septe>iibe)r  20  and  the  end  of  Octo 


We  were 


saying  that  Ms .  Casey  ought  to  be  recused? 

A    I  don't  remember  the  first  time  we  discussed  it,  but 
between  September  20th  when  we  had  the  Irv  Nathan 
meeting  --  and  what  is  the  other  time? 

Q    The  end  of  October. 

A    I  don't  have  a  specific  memory, 
:hat  kind  of  a  conversation.   At  least  I  h 


t  I  am  sure  we  had 
that  kind  of 


conversation. 

Q    Just  so  that  we  are  clear  -- 
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1  A    It  probably  wasn't  at  the  early  stage.   When  we 

2  first  met,  J^^^'Tt  was  on  September^^Z^th  from  the  documents,  the 

3  meetlng^ith  Irv  Nathan,  our  focus  was  ""t^lng  to  get  a  handle 

4  on  virfiether  or  not  the  story__that  we  were  getting  from  Irv 

5  Nathan  was/<rfue  and  whether  or  not  ^tfe^was  beirig  appropriately 

6  /follow^  up.   That  was  our  focus  for  somK^ime  V^ter  that. 

7  /  Ther^  was  a  gradual  evolution  of  opinion.   By  th^  end  of 

8  /  Ocuober  that  was  an  obvious  foregone  conclusiJ^^n,  ^hat  she 

9  wpuld  recuse. 

10  I    Q    So  your  recollection  is  that  in  the  beginning  the 

11  \    position  of  the  Deputy  Attorney  General  as  articulated  by 

12  \  Mi\.  Nathan,  was  just  gather  evidence,  get  infc^rmaytion 

13  \coi\cerning  this  matter? 

14  \  \A    In  other  words,  he  was  concernejl^  that /this  person, 

15  and\it\turned  out  to  be  Gerth,  had  ^5j»ia  him  aboitt  a  story  and 

16  left  lHnv>with  the  impression  thatL-Uiu  U.S.  ALLuiiiC^y 's  Office 

17  wasn't  following  up  on  it.   He  got  the  story  from  Hale  and  his 

18  lawyer. 

19  He  wanted  to  make  sure  there  wasn't  something  worth 

20  pursuing  in  Arkansas  that  was  worth  following  up.   He  wanted 

21  1-1  us  to  make  sure  it  was  handled  as  best  weneould. 

22  \  Q    Did  you  ever  have  any  communications  in  the  period 

23  Si^ober  20  to  the  end  of  October,  with  Hr.jH^e's   lawyer, 

24  Randy  Coleman? 

25  A    I  didn't,  no. 
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Did  you  task  anyone  in  the  Fraud  Section  to  do 


that? 

A      /I   know  we  were  dealing  with^"~hlm  at   some  point,    but 
whett^r  In  that  period,    I  don't  know.      We\(ouldn't  have  had 
any'  reason  to^-^smTto  him  untiT~~l-fe-^as  our  ce^e.      You  can't  go 

ito  a  UyS.    Attorney's   district   and  takV^ver  ^pending  case 
/or  st^t   talking  to  defense  attorneys. 
Just  give  me  one  moment . 

Why  don't  we  take  like  a   five-minute  breaji 

(Recess. ) 

Mr.  Clark.   Back  on  the  record. 
BY  MR.  CLARK: 

Q    Mr.  McDowell,  I  want  to  go  back  to  the   t'ebruary  23rd 

randum  just  briefly.  In  your  mind  at  t>(e  time  was  there  a 
di^ii^tion  between  "there  are  some  facfe^  here  iWlcative  of 
crimr^alXculpably  in  evaluating  the  entire  situatitan,  they  are 
not  worth  pursuing"  and  "there  are  no  facts  here  that  indicate 
criminal  culpability"? 

A    I  think  it  is  the  former. 

Q    Was  there  a  distinction  in  your  mind  between  those 
two  statements  that  I  made? 

A    Oh,  yes. 

Q  I   am  going  to  show  you   --   one  monjeiVt, 


show  you  two  singie-page  aocuments  Mr.  mc 

First,  is  FBI  00001924,  and  the  second  is 


I  am  going  to 


I  00001287, 
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The  former  is  a  page  of  handwritten  notes  that  aren't 
identified,  ^.^r'^11  represent  that^-i^  received  this  amongst 
documeni:^  produced  from  the  Federal  Burfe^  of  Investigation. 

^n  the  upper  left-hand_s^ide  there  is  Wt\at  appears  to  be  a 
date  of  9/23y93.   The  second  documeitfe^,  1287,  i«s  a  typewritten 
!ingle/i5age,  what  appears  to  be  an  inforn^tion  memorandum 
addr^sed  to  an  individual  identified  as  Ric 

Was  Rick  Wade  a  person  at  the  Bureau  who\you\were  dealing 
wl/th  in  this  period  of  time  Mr.  McDowell? 

A    Right.   But  primarily  we  dealt  with  Clarvler. 

Q    Do  you  recall  what  Mr.  Wade's  title  vjas  |at  the  time 
the  Bureau? 

A  Well,  he  was  a  supervisor  in  the  F^nan^ial 
ikstXtution  Fraud  area,  but  his  exact  tit^,  I  qon't 
reme 

Q\  /  Just  directing  your  attLiiLiuii  on  payo  19*24,  the 
handwritten  notes,  first  of  all  it  has  "Irons".  Were  you 
familiar  with  somebody  named  Irons  at  the  time? 

A    I  didn't  know  him,  but  I  believe  that  was  either  the 
FBI  agent  or  supervisor  in  Little  Rock  on  the  Hale  case. 

Q    You  never  had  any  direct  commun^ations  with  him  in 
Vthat  period? 
V    A    I  don't  remember  talking  to  him.y  l\ would  say  no. 

Q    It  has  Irons:   And  DOJ  still  pressuring  USA  to 
recuse.   She  disagrees. 


41-378  97-35 
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At  that  time,  September  12,  1993,  were  you  personally 
applying  anv^-p^essure  to  Ms.  Casey~<tp  recuse  herself? 
A  /^No. 
^Q  Were  you  aware  that  anyone  else  i"h.  the  Department 
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RPTS  STEIN 
MAYER^ 

87,  there  is  no  ^B^e  on  this  document, 
h,  Steve  Irons,  LR  -\  which  I  assume 

—  advised"tha.t  the  FG^,  which  would  be 
,  in  LR,  Little  Roisk,  retkirned  an 
three  subjects  on  al\  fouY  counts.   LR 
individuals  this  p.m. 

shows  the  23rd  or  the  24th,  it\woikld  appear, 
paragraph,  additional  information  received 
the  USA  in  LR,  Little  Rock, lis /receiving 
o  recuse  herself  from  this /matter. 
s  document,  would  your  prifor  two  answers  be 

this  is  about  S%p€ember  23Kd,  I  wasn't 

:  we  were  trying  to  get  |her  to  rprnsa ' 

Q  The  next  two  documents  I  am  going  to  show  you  —  the 

next  two  that  I  am  going  to  show  you,  Mr.  McDowell,  are  two 
E-mails  which  have  been  provided  in  discovery  by  the 
Department.   The  first  is  dated  Monday,  October  4,  1993  and 
bears  Bates  stamp  number  014273  and  -1427^.   And  the  second 
document  I  am  going  to  show  you  — 

Mr.  Fishman.   He  has  the  second  one  already,  I  think. 


Right. 


BY  MR.  CLARK: 

Q    You  should  have  October  4  and  October\12. 
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number  014275 
be  E-mails  you 


would  be  Joe 


A    That  is  right. 

Q    Ms.  Farrington  was  in  Public  Integrity,  you  said? 

A    There  were  two  Deputy  Chiefs.   She  was  one  and 
Gangloff  was  the  other. 

Q    And  then  on  the  October  12th  E-«ail,  page  14276,  the 
^ recipients  indicated  are  Mr.  Keeney  and  MA.\Gangloff . 
Ir.  Carver  and  Ms.  Farrington  are  not  included  on  the  October 


12th  one.   Can  you  tell  me  whether  during  this\ period  of  time 
between  September  20  and  the  end  of  October  youNhad  a  standard 
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list  of  people  that  you  would  send  your  communications  to,  or 
did  it  change^or  was  it  ad  hoc: 

A/  It  was  probably  more  ad  hoc.^ut  it  would  have  been 
a  relatively  small  group  of  people. 


M^  Fishman.   I  assume  you  are  speaR^ng  ofy  E-mails 
regc^ding  this  case. 

Mr.  Clark.   Absolutely. 
BY  MR.  CLARK: 

Q    Besides  Mr.  Carver,  Mr.  Keeney,  Mr.  (tandfloff  and 
Farrington,  was  there  anyone  else  whom  you; considered  to 
within  this  information  circle  on  this  casf  dx^ring  that 
riod? 

A    If  I  was  going  to  give  a  routing message  to 
sbb^y,  no.   If  I  was  returning  a  carll  — 

Were  you  /^'-.TnT«iini/^a»inrj  |  jir^^^iy  ^"  ^**»   An'g  office 
during  that  time? 

A    David  Margolis  was  a  good  friend  of  mine,  but  I 
doubt  that  I  talked  to  him  on  this,  Nathan  probably  once  or 
twice . 

Q    It  is  fair  to  say  that  — 

A    And  he  would  probably  initiate  ^t\more  than  I 
/ould. 


Q    So  is  it  fair  to  say  that  you  were  not  under  the 
impression  that  you  personally  had  to  keep  the  deputy's  office 
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apprised  as  closely  as  you  had  to  keep  Mr.  Keeney  and  some  of 

apprised 
keep  the 

discussing  the 
the  time 

documents. 
he  Bureau  on 

ctober  12th 
in  the  fourth 

so  referred 


comprehensively  spoken  of. 

Mr.  Fishman.   To  the  extent  I  am  trying  to  show  when 
things  began  and  ended  and  we  are  dealing  with  two  documents, 
I  don't  want  — 

Mr.  Clark.   To  the  extent  we  can  sav^  you 
cross-examination,  I  am  happy  to  do  so. 

Mr.  Fishman.   It  is  not  cross-examinatiim,  Mr.  Clark. 


BY  MR.  CLARK: 

Q    There  are  a  couple  of  sentences.   Johfison,  meaning 
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Michael  Johnson,  first  assistant  U.S.  attorney  in  Little  Rock, 
expected  th^-'Tiles  shortly,  but  they  never  came.  He  finds 
this  e^tfecially  frustrating  because  the^TC  referral  is  of 
ver»/limited  usefulness  when  the  USA  is  already  familiar  with 
what  they  need  is  the^^underlyXng  documents. 

matter  from 
af^d  drew  highly 
speculative  conclusions.   tssentiaiiy  you  nav^  a  yearly 
iless  referral  tail  wagging  a  valuable  document  Idog. 

Were  you  speaking  for  yourself  or  were  you  characterizing 
M^.  Johnson's  comments  in  that  part  of  your  me^sade? 

A    It  is  hard  to  rip  them  apart,  but  I  thijxk   mostly  it 
\waA  speaking  my  own  opinion  of  what  was  goin^  on /in  Little 
Rlpckv^ 

Q\   And  the  referral  last  year^Jrti  this  mat\er,  you 
didn't^m^an  the  Hale  case? 

A    No.   I  meant  the  one  that  we  have  been  talking 
about  — 

Q    The  referral  that  led  to  Mark  MacDougall's 
February  23rd,  1993,  memorandum? 

A    Right.   In  fact,  the  RTC,  I  don^  think  was  involved 
lin  the  Hale  case.   That  was  a  Small  Busine^^  Administration 
CG,  and  the  FBI  made  that  case. 


Q    What  was  it  that  brought  the  1992  RTfi  referral  to 
your  mind  and  caused  you  to  speak  of  it  in  this^-mail;  do  you 
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on  the  first 


remember? 

A    N(X^  It  is  the  same  cas^>s^ame  bank,  but  — 
Q/  Okay.   Had  you  reviewed  Mr.  Iwj^k  MacDougall's 
mempt'andum  in  the  period—after  March  of  199X? 
't  think  so,  no. 
So  your  characterization  of  th^\referVal  in  your 
Ser  E-mail  is  based  on  your  memory  from^arli,er  in  the 

A    Right. 

Q    I  show  you  next  a  two-page  document  ajnd 
age  the  Bates  stamp  may  be  cut  off.   It  is  00735^.   The 
acond  page  is  007359.   There  is  an  urgent  renoro  stamped  with 
\the^  date  November  11,  1993.   You  are  familia/  wijth  the  form? 
,A    Yes. 
Q\   And  you  are  familiar  with,Jitte  purpose  >qf  this  form? 

Yes. 
Q    Now,  did  you  have  any  discussion  —  you  are  listed 
on  the  front  page  in  connection  with  the  designating  unit  with 
regard  to  the  matter  that  is  being  discussed,  correct? 
A    Right. 

Q    Do  you  recall  having  any  discusislons  with  Mr.  Keeney 
^ prior  to  the  preparation  of  this  document  aloout  the  document? 
A    No.   That  doesn't  mean  that  I  didn'^  have  any.   It 


just  means  I  don't  recall  it.   Let  me  read  it  \ll. 
Q    Sure. 
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A    There  probably  was  some  discussion,  given  the 
contents  of,,itT^I  just  don't  re^oi^ct. 

Q  /  Is  this  something  that  you  pr^ably  read 
con^mporaneously?  _ 

A    Ye^.   It  wouldn't  have  gohe^ f orward\without  me 
reading^it. 
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like  to  refer 


paragraph.  The  Criminal  D 
team  of  trial  attorneys 
sibility  for  the  inves 


prove  necessary. 


r  attention  specifically  to 
Irion's  Fraud  Section 
1  be  prepared  to 
these  matters 


your  recollection  tnat  by  Nov^mDer\ first  the 
iition  of  the 

A    We  wouldn't  have  said  that  unless  we\ hadn't. 
lether  everybody  put  on  it  was  thought  of  by  tjherj  —  but 
irtainly  Mackay  and  Nixon  and  Bostwick,  I  wou] 

Q    In  terms  of  experience  within  the  Dc^arjt 
Vsoi^ewhat  familiar  with  Mr.  Mackay 's,  but  not^ 

(ixon.   At  that  time,  were  they  people 
sii^if^cant  amount  of  experience  in  tiie  Departm* 
mind?^ 

A    They  were  ,  I  think,  at  different  stages  in  their 
career,  but  they  worked  in  bank  fraud.   That  was  the  point  of 
putting  them  on  the  team.   Mackay  was  a  very  senior  department 
attorney,  former  U.S.  Attorney,  and  these  other  fellows  were 
considered  good,  reliable  people  by  Carver.   I  think  Nixon  had 
I  more  experience  than  Bostwick.   He  was  juni'tor  person. 

Q    As  we  know,  you  always  need  a  junior  person  to  do 


the  grunt  work. 
A    Right. 
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So  it  wouldn't  be  unusual  to  have  people  of  varying 


work  for 


Were  those  statements  —  did  you  have  any  di4agreement 
Lth  those  statements  in  November  of  1993? 
A    No. 

Q    At  this  time,  November  1st,  were  y/iu  apare   of  anyone 
re^uring  Paula  Casey  to  recuse  herself 7^ 
Av    No,  but  I  don't  — 

>Fishman.   Maybe  the  word  "pgocnuriiiy"  liT'the  issue. 
What  do  you  mean  by  pressuring? 
BY  MR.  CLARK: 
Q    Anyone  saying  to  Miss  Casey  that  she  should  recuse 
herself. 

A    I  wouldn't  necessarily  be  awarer-pf  that.   That 
^wouldn't  have  shocked  me  to  find  out  that  '^hat  was  what  was 
loing  on,  but  I  didn't  know  of  it.   I  think  rt  is  important  to 


draw  a  distinction  because  I  think  it  was  right  that  she 
recuse,  and  pressuring  has  sort  of  an  negative  connotation.   I 
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think  it  was  appropriate  that  somebody  talked  to  her. 

Q    I  yfjstrct^  to  withdraw  the^-sharacterization  in  the 
word.   T**'  your  knowledge,  no  one  had  e\har  expressed  to  Miss 
Casey^ prior  to  November  1st,  Miss  Casey,  yo\^  should  recuse 
yqnrself? 

A  /  To  my  own  knowledge,  it  wouldn^^  have\ shocked  me  to 
'find/^ut  that  had  happened.   I  don't  think  I\met\her  until 
tha^  meeting  in  Washington.   I  don't  think  I  had  italked  to  her 
be/fore  that.   Probably  Mackay,  if  he  had  been  aownl  there,  had 
tilked  to  her,  but  it  would  have  been  out  of  place  for  us  to 
raise  the  issue  with  the  U.S.  Attorney  of  recusjal  unless  she 
ra\Lsed  it,  but  I  don't  recall  her  doing  that. 

Q    By  "we,"  are  you  referring  specifically  to  the  Fraud 
S'l^ct'^on  or  some  broader  — 

A\    It  is  not  clear  to  me  now  wljje^the  "we "V was  then. 
''ishroan.   Not  in  the  document. 
BY  MR.  CLARK: 

Q    Your  testimony  was  we  would  not  have  done  that- 

A    I  mean  "we"  in  the  Fraud  Section.   If  I  had  talked 
to  her,  and  you  would  think  I  would  remember  because  I  only 
remember  meeting  her  once  —  it  is  possib^  that  I  talked  to 
ler  on  the  phone.   I  would  have  to  see  a  rfe^ord  to  see  if  I 
lid.   If  she  had  raised  the  question,  I  woi^lojj't  have  had  any 


hesitancy  in  easing  the  decision,  but  I  think  it  would  be  out 
of  place  for  a  Section  Chief  to  call  a  U.S.  AttoVney  and  say. 
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you  ought  to  recuse 

Q    Yptf  were  communicating 
MichaeJ/Johnson,  her  first  assistant? 
Right 


a  number  of  occasions  with 


it  possible  that  Miss  Ca^y  had  iJi  effect  de 


facto  recused  herself 


I  don't  remember  that  being  the 
remember  one  way  or  the  other.   It  is  not  unusual \ 


assistants 


Attorneys  to  do  their  litigation  entirely  through 
ajid  not  get  involved.   But  in  a  smaller  office  |li)^e  Little 
pck  she  might  have  been  involved. 

My  recollection  is  she  wasn't  an  experienced/ criminal 
i^er,  so  she  probably  dealt  through  the  medium/of  her 
a'i^si^tants.   That  is  speculation. 

When  you  were  dealing  witli..^chael  Joh'J^on,  was  it 
becau^  ^e  was  supervising  the  cais 

A    I  guess,  or  because  he  was  the  boss,  first  assistant 
or  chief  of  criminal  — 

Q    I  am  showing  you  next,  Mr.  McDowell,  a  page  bearing 
the  Bates  stamp  004656.   It  is  one  page  of  handwritten  notes 
dated  November  —  what  appears  to  be  Nove^er  2,  1993.   Do  you 
Irecognize  the  handwriting? 
V    A    Yes.   That  is  my  handwriting. 

Q    This  appears  to  reflect  some  notes  yi(u  made  of  a 
conversation  with  Michael  Johnson. 
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Yes. 


Cat 


fou   read  what  hap^e«s  to  be  the  second  discrete 
entry  t^t  begins  with  what  appears  toN^  Thursday? 
Thursday/Friday  in  W.D.C.  wants  \p  meet. 
C^n'you  illuminate  that 
Fishman.   By  reading  the  rest  ^t^  the  ^cument? 
Ir.  Clark.   By  any  means. 

The  Witness.   Only  from  looking  at  it  an^d  tidying  to  do 
the  best  I  can.   It  sounded  like  he  is  telling\  mel that  she  is 
ip  Annapolis,  I  think,  and  that  she  is  going  t^  b^  in  town 
lursday  or  Friday  and  wants  to  meet. 
BY  MR.  CLARK: 
Q    Do  you  have  any  independent  recollection  —  I  don't 
i^ee \anything  here,  about  —  well,  I  will  wifthdriw  that. 

Fishman.   It  does  say  AnnapoJ^  in  theVprevious  —  I 
thinJK>f^ should  have  Mr.  McDowelJl  renfi  thft  linf  aHnvf»  it. 
Mr.  Clark.   Fine. 

The  Witness.   Michael  Johnson:  Paula  is  attending  U.S. 
Attorney  orientation  conference  in  Annapolis.   Thursday/Friday 
in  W.D.C.  wants  to  meet. 

If  at  some  point  there  is  any  credible  evidence,  Paula 
^ Casey  will  consider  recusal. 
BY  MR.  CLARK: 
~Q    So  at  this  point  apparently  Miss  Cas^y,  then, 
believed  that  it  was  necessary  to  recuse,  at  least  as 
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Mr.  Johnson  is  reporting  it  to  you? 


information 


Showing  you  a  single  page  document  bearing  two  Bates 


does  appear 
ip  to  you 


s'^amp  numbers  004650  and  004651,  the  document 

on  the  portion  004  651,  and  that  is  a  messag;^ 
Vfrd^m  Ginger. 

A    Right . 

That  is  Miss  Trapanotto. 
Right. 

She  was  a  secretary? 

She  was  —  she  was  Jo  Ann  Harris'  secretary.  Before 
that,  she  may  have  been  Keeney's;  I  am  not  sure.  She  has  been 
in  the  front  office  for  awhile. 
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RPTS  WHALEN 

DCMN  GALIACHEB-^^^ 

[12:28  p<^.  ] 

Okay.   And  at  this  point  Ms.  Harisis  was  in  the 
D^artment  ^uf  she  had  not  yet  bectm^  the  chiVf  of  the 
irinina^Division;  is  that  right? 

I  don't  —  I  was  kind  of  surprised,  to  tind  that  it 
late  in  the  year  that  she  —  T  would  haveVthomght  she  was 
tistant  AG  by  then,  but  if  that's  what  the  recond  shows.   On 
ivember  1st,  the  document  has  Keeney  as  actingl  sp  you're 
(.ght,  it  must  have  been  that  she  was  in  the  Deparjkment. 
Q    Okay.   And  I  think  just  a  mistake  here./  I'll 
resent  that  November  2nd  was  a  Tuesday  and/it /says,  there's 
a\ meeting  on  Thursday,  October  4th;  I  thin)frthaty  should  be 
No^mb^r  4th  at  4:15  in  the  Deputy '  s  ^ffice  regai^ding  RTC 
refer^ 

Now,  that  meeting  was  moved  up  a  day  at  some  point.   And 
my  c[uestion  is,  do  you  remember  how  you  were  informed  that  the 
meeting  was  moved  up? 

A    I'm  sure  that  this  —  no,  I  don't  remember  but  I'm 
sure  if  it  was  this  late,  a  secretary  calls  you. 

Q    Showing  you  now,  Mr.  McDowell  a  g^oup  of  pages  Bates 
stamped  00731  through  and  including  007735,1  v^ich  I  will 
identify  as  photocopies  of  various  pages  of  a  government 
appointment  book  that  has  been  represented  to  be\Joe 
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Gangloff s.   There  is  some  handwriting  on  various  of  the 


anyone's? 


you  could 
You  will  see  an 
2208  and  then 


any  meeting  on  November  : 
of  Ms.  Casey's  recusal? 
the  date  is  right,  I  remembc 
present  that  I  attended. 

Tell  me  what  you  remember  at 


think 


was  in  the  Oeput 


meeting 


that  meeting, 


£rence  room  up 


Who  can  you  recall  attending? 

My  recollection  is  Phil  Heymann  and  Irv  Nathan  and 
Paula  Casey.   There  were  some  people  there  from  the  EOUSA. 
And  I  think  Larry  Urgenson  was  there.   I'm  not  positive  of 
that  but  I  think  he  was  there. 

Q    Do  you  recall  any  meeting  prior  \t^o  the  meeting  with 
<s.  Casey  to  discuss  the  agenda  for  the  meeting  with 


Ms .  Casey? 

A    No. 


I'm  sure  we  gathered  on  the  secor 


floor  where 
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the  Criminal  Division  is  located  but  I  don't  recall  what,  if 
anything,  was  sj 

Q   /wiat  do  you  recall  of  the  dl^ussion  in  the  meeting 
with  )(s.    Caseyl 

A    Ther:a--w2[s^  some  discu5s-ion  about  th^  case  and  then  at 
^me  poi;jt  there  was  a  —  I  forget  who^ut  the\conversation 
/turners  to  whether  or  not  there  should  be  a^^ecu^l  by  her  from 
the/case . 


:hat  she  wasn't  all  th^t 
K^ea.   sne  was  trying  to  think  it  through  and  vtas 
ptint  out  that  she  thought  that  she  and  her  of^ici 
handle  the  case.   And  that  the  counterdiscussii 

,  wai 


een  on  the 
at  pains  to 

could 
as  that  that 


n't  really  the  issue  of  whether  or  not  —  t  mefan,    everybody 
greed  they  could  handle  it  but  it  would  be/mor^  appropriate 
ir\main  Justice  handled  it  and  I  don't  think  sh^  came  —  my 
reco\le>stion  is  she  didn't  come  t0''any  conclusion"lat  the  end 
of  the  Meeting. 

Q    Was  there  anyone  from  the  Department  who  you 
perceived  to  be  the  principal  spokesperson  for  the 
Department ' s  point  of  view? 

A    It's  hard  to  remember.   There  was  general 
"Idiscussion.   I  don't  —  in  deference  to  tf^ey  Deputy  in  the 
sense  it  was  their  meeting  and  their  —  th^iV  conference  room, 
bbt— and  I  think  that  most  of  the  discussirofi  w^  either  Phil  or 
Irv  but  I  don't  remember  what  they  said,  you  know.   Everybody 
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was  sort  of  subtly  just  talking  and  trying  to  point  out  that 
there  was  an  appearance  pro's] 

Q  /^ased  on  your  handwritten  n^t^s  from  November  2nd, 
was  XK  your  impression  during  the  meeting^hat  Ms.  Casey  had 
rejjiiested  the^-aeeting  on  NovemBet^-i^? 

A  /All  I  have  to  go  on  is  —  I  dbn't  even  )cnow  what  she 
/wante^f  to  meet  about  because  I  don'.t  remembi^r  if \ Johnson  told 
me  pT   not  or  just  said  she  wanted  a  meeting. 

Q    And  I  just  want  to  clarify  one  point\   ij  think  that 
ybu  said  that  at  the  beginning  of  the  meeting  therb  was  just  a 
discussion  of  the  matter  generally  and  then  thej  cofiversation 
turned  more  towards  the  issue  of  recusal? 

A    That's  my  recollection,  yeah. 

Q    Did  you  have  any  impression  at  th;*'  tiln/fe  that  anyone 
in\th^  Justice  Department  had  come  into,-^e  meetiing  with  a 
prede^en^ined  conclusion  that  Ms. ["Casey  would  recujse  herself? 

A  '  Well,  I  probably  thought  she  would.   I  mean,  I 
thought  it  was  a  logical  step  that  she  would  do  it  and  the 
question  is  getting  her  to  come  to  that  conclusion.   And  if  I 
thought  it,  I'm  sure  other  people  there  thought  it.   I  don't 
know  about  EOUSA,  I  have  no  idea  what  they  thought. 

Q    The  November  1st  urgent  report  ihjdtitioned  an  October 
Ust  front  page  Washington  Post  story,  Octdb^r  31st  being  a 
SiiiWay,  discussing  the  new  RTG  referrals-trnd  r^  also  mentioned 
a  November  1st  Wall  Street  Journal  article  on  the  same 
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siibject. 


your  understa  nd  i  ng , 

that  was  dj 


the 


of  those 
meeting  with 


weren't.   I 
ions,  they 
if  anybody 

Q    And  was  —  was  there  a  c 

meeting  with  Ms.  Casey? 

A    My  recollection  is  that 
illing  it.   I  remember  she  said  £ 
it\ was  kind  of  ironic  because  she 
BheVwas  to  Clinton.   In  a  sense,  s 
Arkansas  like  me  makes  an  assumptj 
attornev  would  be  close  to  the  now^ 
raised^^nat  to  the  level  of  in  1 
Tucker . 

Q    And  that  was  a  thought  she  had  expressed  on  previous 
occasions? 

A    Not  to  me. 

Q    Not  to  you? 

A    It  came  as  a  surprise  to  me  when\s^e  said  it. 

Q    Did  she  mention  any  other  name^^es^des  Tucker  that 
you  remember? 


was  closer  to 
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1  A    Not  that  I  remember. 

2  Q  Did  ^attr^ard' s  'f\aaa^~~comB  up: 

3  A  /'Well,  if  it  did,  I  don't  h^ve  any  memory  of  it. 

4  /Q    Okay.   Once  the  meeting  concluoi^,  did  you  have  any 

5  further  discijss-toh  on  that  samS~~day  with  anypne  from  the 

6  ^epartm^fit  about  the  matter? 

7  /  /A     I  must  have.   I  mean,  it  would  lite  a  logical  thing  to 

8  /  tal^  about  but  who  —  I'm  sure  when  I  went  b\ck  \o   the  office 

9  /   I /talked  to  Carver  about  it,  but  just  to  recov\nt  ^he  way  I'm 

10  rjecounting  to  you. 

11  I    Q    It  is  your  recollection  that  Mr.  Kee^ey) didn't 

12  \  attend? 

13  \   \   A    I  don't  remember  him  there.   There /Werfe  a  lot  of 

14  people  there  and  the  Deputy's  conference  room  is  a  big,  ornate 

15  room\with  a  big  long  table  and  it  seem^d^'^to  be  V—  it  seemed  to 

16  me  cfaacNthe  table  was  filled  up  l?Ut  I  don't  rememfcer  him.   I 

17  have  a  memory,  and  sometimes  memory  can  be  faulty,  but  I  have 

18  a  memory  that  Larry  was  there  and  he  hadn't  been  really  that 

19  involved  in  it.   Larry  Urgenson,  that  is.   And  there  wouldn't 

20  be  a  need  for  two  deputies  but  I  could  be  wrong.   I  just  don't 

21  remember  Keeney  being  there. 

22  1  Q    When  did  you  learn  for  the  firs"t\  time  that  Webster 

23  \Hubbell  had  recused  himself  from  matters  cjonperning  Mr.  Hale 

24  a^td  Madison  Guaranty? 

25  A    I  think  he  sent  a  letter  to  the  Depu^  or  something 


2802 


74 


1  and  it  got  circulated. 

2  Q    Okay\„--'©tr^ou  recS^i—d^scussing  the  issue  with  him 

3  prior  to,.*he  time  of  that  memorandum?^ 

4  Ji    With  Hubble? 

5  /  Q    Yesj 

6  /A  /'No,  I  only  met  Hubble  once  afitiL  it  didn't  have 

7  /anythjfng  to  do  with  Whitewater.   He  was  th^ Associate  Attorney 

8  /  General  in  charge  of  civil  matters  in  the  Department  and 

9  /  there's  rarely  any  need  for  me  to  even  get  invplv^d  with  his 

10  office,  much  less  the  associate. 

11  Q    Now,  you  mentioned  that  there  were  orj  wajs,  at  least, 

12  \  a  \representative  from  the  Executive  Office  for/U.S.  Attorneys 

13  \at\the  meeting.   Was  there  any  issue  as  to  wh^t  v/ould  happen 

14  \n  \he   event  that  Ms.  Casey  recused  herself^ 

15  \  X    Well,  there  is  an  issue.   I  dprT't  remember  if  we 

16  talk^  kbout  it  at  the  meeting  but-'^he  next  big  i^sue  is  who 

17  takes  over  the  case.   And  I  think  there  must  have  been 

18  discussion  about  that. 

19  Q    Let  me  —  let  me  show  you  a  document  dated 

20  November  8,  1993.   It  is  actually  a  document  with  an 

21  attachment.   Again,  the  Bates  numbers  are  cut  off,  but  I  will 

22  describe  it  as  on  the  top  it  is  a  routing\afid  transmittal  slip 

23  \from  Gerald  E.  McDowell,  Chief,  Fraud  Sectio^i,  to  Jo  Ann 

24  HarfJLs,  and  attached  to  it, — Exhibit  C, — a— tnre4-page  document 

25  bearing  the  heading  Office  of  the  Deputy  AttornW  General,  and 


2803 


75 


1  it  is  a  memorandum  to  Holders  of  United  States  Attorneys 

2  Manual  Title  I,  and—this  docament  is  dated  November  19th  of 

3  1992. 

4  Afid  iust  take  a  second  to  read  the  text  and  the  remarks 

5  seQtion. 

6  /Mr.  J^ishman.   Out  loud 

7  /  Vtt.    Clark.   To  himself. 

8  /    /  The  Witness.   Right. 

9  /    /  BY  MR.  CLARK: 

10  I        Q  Do   you  remember  sending  this  memorandum Ito 

11  M^.  Harris? 

12  \   I    A    Well,  my  memory  comes  from  having  reyie^ed  i 

13  \   \   Q    That  is  the  only  source? 

14  \   \  A    Right,  but  there  is  no  question  lywrot 

15  \  \Q    Okay.   The  one  thing  I  want  to/discus^ 

16  in  tJie\^ourth  sentence  it  says, 

17  howeve^V^the  U.S.  Attorneys  Manuali.  was  amended  and  DOJ  policy 

18  on  recusals  was  stated."  And  then  it  discusses  further, 

19  whether  in  the  event  of  the  recusal,  a  recusal,  another  U.S. 

20  attorney's  office  should  be  appointed  to  take  over  the  matter 

21  or  whether  the  Assistant  Attorney  General  should  designate  the 

22  n  appropriate  section  chief  to  make  a  deter^nation. 

23  \  Is  that  a  fair  summary? 

24  V Mr.  Fishman.   I  was  going  to  say  I'm^ot\ —  I'll  let 

25  Mr.  McDowell  answer. 
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The  Witness.   Maybe  I  wasn't  listening  carefully  enough. 
tg  you  gepgat  the  question,  could  you 
:ion,  please.   I've  re^  the  remarks. 

practice  by 


A    Right. 

Q    And  the  purpose  of  your  memo 
Lnt  out  that  the  Department  pol 
-ec\^sal  to  the  Deputy  AG  and  the 
Right. 
That  would  be,  for  inst 


e  Criminal 


Right. 

And  then  the  Deputy  AG  can  appoint  the  Assistant  AG 
to  take  over  the  matter  recused  from? 
A    That's  right. 

Q    And  it  contains  your  recommenda'^on :   I  recommend 
\that  appointment  of  the  Assistant  AG  becomyX^he  norm  in  these 

Iters . 

Right. 
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Q    To  your  knowledge,  had  this  policy  which  was 
apparently  impl^mentBd  in  Nov«iaber  of  1992  or  —  yes,  I  will 
leave  it^^ke  that.   This  policy  rerbepted  in  the  attachment, 
had  i;C  been  implemented  prior  to  Novembe:^\pf  1993? 

knowledge \but  my  belief  was 
(le  fashion,  but 
I  was/worried  based  on  listening  to  Moscat^  at  tt^e  meeting 

of  trying  to 
trying  to  make  a  neighboring  Uriite^J  States 


new  prosecutor.   And  I  was  conceritiea^   This, 
s|trictly  speaking,  doesn't  have  anything  to  do  j with 

litewater.   It's  more  I'm  grinding  a  different  ax  with  Jo  Ann 
Haorris  to  make  sure  that  she  weighs  in  with  tme  Deputy  and 
jeep  the  recusals  to  come  to  the  Criminal  DifvisVon. 
Do  you  recall  any  follow-up  tp^his? 
,A\   I  don't  believe  she  ever-^aid  anything^ne  way  or 
the  anther  to  me.   I  hope  she  followed  it  and  then  my  belief 
is  that  the  Criminal  Division  gets  its  appropriate  share  of 
recusals  nowadays  so  I  cpjess  she  did  do  something,  but  it  was 
just  one  of  a  number  of  brilliant  ideas  that  got  floated 
across  a  new  appointee's  desk. 

Q    Just  to  be  clear,  it  was  not  th'eXcase  prior  to 
iNovember  of  1993  that  there  was  never  an  iVis^tance  where  a 
T^l»giig«»rt  ma'H-P-r  was  t-aVpn  int.n    main  Justie^!  i^^  it? 

A    No,  no.   As  I  said,  this  has  nothing \to  do  with 
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1  Whitewater,   My  beef  was  especially  during  the  time  that  my 

2  Larry  McWhorter,,-afKn?ayne  Ktch>-4iis  deputy,  were  running 

3  EOUSA,  tl>«y  increasingly  trying  to  gets,  either  themselves  or 

4  the  ^«!puty,  to  appoint  another  U.S.  attorh^y  in  recusal  cases 

5  so/there  were^£ewgf^and  fewer~"reeusals  in  th^  Criminal 

6  yivision/^d  I  thought  that  was  bad  po^~icy  and\it  was. 

7  /  Xlso,  it  was  against  my  interests.   FranklV^  recusals 

8  /  oft(^ntimes  brought  good  cases.   So  I  was  —  v>hil^  I  didn't 

9  /  haye  anything  to  do  with  it,  I  was  pleased  wheh  tl^e  then,  I 

10  g^ess  Terwilliger  under  Bill  Barr  issued  the  pc^licjy  because  it 

11  wiisn't  the  practice,  whatever  it  says  in  the  pcjlicjy,  wasn't 

12  \  what  was  actually  going  on,  and  I  thought,  good,  •^that's  a  good 

13  \ change  because  at  least  the  Deputy  has  to  con^id^r  both  the 

14  Criminal  Division  and  whatever  EOUSA  recommends./  But  I  was 

15  al^o  looping  that  the  new  deputy's  offic^^would  i^evert  back  to 

16  a  mu^h  '^rlier  practice  of  sendin^g-^ecusals  to  th^  Criminal 

17  Division  so  I  didn't  —  as  I  said,  I  thought  it  was  bad  policy 

18  and  didn't  lead  to  good  results  when  neighboring  U.S. 

19  attorneys  got  a  case. 

20  And  just  so  you  don't  think  I  have  a  bias  against  U.S. 

21  attorneys,  most  assistants  are  hired  to  work  in  a  district 

22  1  where  they  are  members  of  the  bar  and  they\are  not  used  to 

23  traveling  unless  the  district  has  a  number \o^  divisions,  and 

24  they-  are  wonderful  at  doing  their  work, — bur  cisiminal  Division 

25  attorneys  have  an  expectation  of  traveling,  theV  are  not  tied 
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to  any  one  locality.   They  generally  have  a  portfolio  of  cases 
around  the  country,>_-and  I  thought  it  was  bad  to  ask  a  senior 
seload  of  in,  say^.  Denver  to  go  to 
Investigation  because>\you  know,  it  puts  a 
m   the  -assistant  and  it\p  not  really  what 
for,  and  I  had  seeTKinstandes  where 
quickly  found  they  didn't  likeNthat  Assignment  so 
rery   good  assistant  who  is  not  happy  and  sometimes 
good  a  performance,  wherAas  ^he  Criminal 
main  functions  is  to  take\on|that  kind  of 
our  bread  and  butter  but  it  Is  Very  close  to 
butter.   So  I  was  using  the  example  of 
basically  argue  to  the  n^w  Assistant, 
out  for  this  kind  of  thj/i 
you  have  no  recollep^ion  of  following  up 

than  it  seemed  that  dtiring  Jo  "Ann  Harris' 
tenure  we  received  —  the  division  as  a  whole  received  a  good 
share  of  recusals.   Now,  I  don't  know  how  many  there  were,  but 
I  was  satisfied  that  we  weren't  back  in  the  McWhorter  and 
Wayne  Rich  days. 

Q    You  never  had  to  turn  any  away  ^cause  you  were 
i  swamped? 

V A    Well,  you  don't  have  the  option^  t\mean,  you  know 

you're  laughing,  but  in  a  recusal  you  don't  ha^e  the  option  of 


2808 


80 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


turning  it  away.   Even  if  you  are  swamped,  you  don't  have  the 
option.   If  i^^i-8-^T!egitIiatS~~r«^sal,  somebody  has  to  fill 

but,  again,  it  would  bk  conceivable  that 


would  say,  ySu--Xnow,  Ms.  H^^'i^is,  look, 
stretched  thin,  you  know,  laaybe  y^u  should  think 
Is  to  another  U.S.  attorney's  ajfice^.   You  don't 
anything  like  that? 

I'm  sure  we  had  the  option  but  I  wovild  hot  ever 

ind  I  doubt  that  my  successor  has  because  it  is 
le  Department  goes  to  the  trouble  <pf  appointing 
!r  handle  the  case. 

rery  briefly,  showing  you  now/b0247  and  002248, 
-mails.   One,  they  are  both/aated  November  5, 
from  you  and  002248  is^from  Irv\ Nathan. 

these  two  E-ntSl^s,  we  don't  h^ve  attached 
delivery  information  on  the  second  page  such  as  we  had 
with  the  October  4th  and  October  12th  E-mails. 

Can  you  tell  from  looking  at  the  two  documents  which 
are  —  which  have  —  bear  times  that  are  almost 
contemporaneous  whether  they  are  related? 

A    Well,  I  can  speculate  and  probaloXy  pretty 
\accurately.   I'm  not  100  percent  sure.   I  nad  seen  this  002247 
amllT — frankly, — it  didn't  make  any  sense  to^me  v^hen  I  was  going 
through  the  papers. 
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nothing 


Because  it  merely  says  crank  it  up? 
Right^--Ana  it  is— aiso^  titled  "Dingell,"  which  has 
the  case.   But  wfifen  I  saw  002248,  it  makes 
again,  I'm  giving  you  speculation,  not  a 


can  tell  you  what  I  think^t  isi 
would  appreciate  that, 
had  asked  Irv  Nathan  if  he  could  det  be  a 


Dental  Crime 


Department  had  it.   I  thought  Web  Hubble  had 
the  Dingell  committee.   Whatever t   I  don't 
LI  in  existence.   House  Commei 
i  in  connection  with  the  Envj 
\tion  investigation? 

Right.   And  I  had  represented^^ il  Cartusciello,  who 
rironmental  Ci^nfie  Section  in  rtj-s  day  in  the 
that  was  later  in  time  in  this  when  he 
was  deposed  by  the  committee.   And  one  of  the  issues  was  kind 
of  an  esoteric  issue  on  a  blue  sheet  that  seemed  to  get  to  the 
U.S.  Attorney  Manual  that  had  everybody  in  an  uproar. 
I  had  heard  or  read  in  the  paper  that  Hubble  had 
testified  before  the  Dingell  committee  and\  reaffirmed  the 
J  policy  on  the  blue  sheet  that  Neil  was  bei\ncr  criticized  for, 

-J    wapl-of^    i-n    rjot    a    nnpy    nf    hhat"    virian   jV    there    WaS    one. 

It  turned  out  they  didn't  have  a  videotape.   But  then  in 
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the  second  paragraph,  Irv  tells  me:   Paul  Casey  advised  me 
yesterday  — J^-vrSn^   ride  "tKS^-wtiole  thing,  blah,  blah,  blah. 
Please  y<rrk  with  Joe  Ann  and  Jack  to^^t  together  a  game  plan 
to  t^Oce  over  as  soon  as  possible.   Thanks^ 

I  bel ie>e-'what  this  meino~~r5~sag  — 

Mr^Fishman.   When  you  say  this 

The  Witness.   Oh,  oh,  002247,  although  I  dbn't  know  who  I 
foiirarded  it  to  either,  probably  Mr.  Carver  with\ this 
attachment.   In  other  words,  you  can  forward  an  E-mail  so  you 
/on't  have  to  repeat  everything  saying  crank  ijt  up  because  we 
jlready  had  a  team  and  a  plan. 

Q    Okay . 

A    I  don't  know  why  the  times  are  differeht  but  either 
:h^ computers  weren't  set  the  same  or  that/s  when  they  were  — 
these,  are  GAC's  documents  and  maybe  ti^stt' s   the  ^ime  he 
openi^d . 

Q     Yes? 

A    Opened,  too.   In  other  words,  he  opened  my  forwarded 
and  he  opened  what  was  attached  and  it  would  show  two 
different  times. 

Q    Showing  you  next  00427,  a  single-page  document  which 
is  an  E-mail  dated  November  8th  and  then  Na'iso  007377 
^ through  —  what  should  be  7379  although  it^  ^oesn't  have  Bates 
s^Eanp-; — it  is  a  copy  of  Ms.  Casey's  November  ^h  letter.   Which 
is  behind  a  transmittal  slip  to  Jo  Ann  Harris. \  And  also  a 


2811 


83 


1  memo  from  Ms.  Casey  to  your  attention. 

2  A    Well,,-feh±S  indicatea^at  least  talked  to  her  one 

3  other  t^se  besides  the  meeting  in  tnfe^Deputy's  office. 

4  /Mr.  Fishman.   When  he  says  this,  he\v/as  pointing  to  a 

5  dp6ument 

6  /  /by  MR.  CLARK: 

7  /  /Q    Is  that  correct? 

8  /    /A    Right. 

9  /    Q    Do  you  recall  if  you  called  Ms.  CasW  pr  if  she 

10  (galled  you? 

11  I     A    No.   I  mean,  I  didn't  even  —  even  t|hou|qh  I've  seen 

12  \   tHhis  before,  I  didn't  even  recall  the  convers^ti(^n  thi.s 

13  \  morning. 

14  \   \  Q    Is  there  any  reason  that  you  knoj/ of  ifhy  you  didn't 

15  tio'  to  find  her  letter  in  the  Deputy  Attorney  (general's 

16  off^e\as  opposed  to  getting  itr-from  her? 

17  A"^   I  —  no,  I  don't  even  know  that  I  cared. 

18  Q    Okay . 

19  A    But,  you  might  not  be  aware.   I  am  about  six  or 

20  seven  blocks  away  from  main  Justice.   Finding  something  in  the 

21  Deputy's  office  is  no  easier  for  me  than  calling  Little  Rock 

22  1  if  that's  what  I  did. 

23  \  Q    It  certainly  seems  to  be  a  more^r'l^asonable  choice. 

24  "■ A Right, 

25  Q    I  asked  you  a  question  about  communications  with 
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1  Mr.    Hubbell   regarding  the  matter  and  just   so  the  record   is 

2  complete,    didyotrTiave  occasTOn-^ljlor  to  seeing  Mr.    Hubbell 's 

3  recusal  m^orandum  to  speak  to  anyone%(ho  was  part  of  his 

4  staf f^in  the  Associate  Attorney  General ' s\>f f ice  on  the 

5  supject  of  tlie-'fladison  Guaranty~^tnv^tigation\or  the  Hale 

6  prosecution? 
1  I           A         No,    unless  I  didn't  know  who  the^wereVon  the 

8  /    ste^ff.      I  mean,    if  there  was  someone  there  ar\the\  meeting,    I 

9  Ccvh't  say.      But  the  only  time  I   ever  had  any  cent* 

10  Hidbble  or  his  staff  was  a  big  health  care  meeting 

11  that  had  nothing  to  do  with  bank   fraud  or  Arkarjsas 

12  \   Whitewater. 

13  \      \      Q  Okay. 

14  \   \  A    Because  health  care  fraud  was  a  m^jor  /^art  of  the 

15  Fr^ud\Section. 

16  \J  \  During  the  fall  of  1993[7^were  there  perijodically 

17  meetings  amongst  senior  members  of  the  Department  to  discuss 

18  current  matters? 

19  A    I  guess.   As  exalted,  I  tell  my  wife  and  kids  I  am 

20  I'm  not  a  senior  member  in  the  sense  of  what  you're  talking 

2 1  about . 

22  I  Q    In  other  words,  a  meeting  at  wh^c^  the  associate, 

23  \the  Deputy,  and  the  Attorney  General  might ]a^tend  and  obtain 

24  ve^  shuit  biiefings  on  sigiiificaiiL  luaLLtf^s  iii  the  various 

25  sections  and  units  of  the  Department? 
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I'm  sure  there  are  meetings  like  that  but  I've  never 


'm  showing  you  now, 
handwriting? 


McDowell.   And  do 


the  top  it  bears  thKdate  i^l-30-93.   It 
handwritten  notes.   And  we  h^e  Ml'G,  R£,  L 

recusal,  next  line,  W  slashX  AAGL  comma,  GM, 


two  notes  underneath  that, 
e  indictment  to  AAG,  and  th« 
to  be  Hill  interest,  LaFalc^ 


fhat 


appear  to 
;nderneath 


IBA  and  then  Gonzalez,  HBC,  whicl; 
:  think  it's  ~ 

-  could  possibly  be  th(e  House  Banking  cjommittee  and 
then  it  also  it  has  SBC  underneath  it. 

A    That  might  be  Senate  Banking  Committee,  I'm  not 
sure. 

Q    Do  you  recall  attending  a  meeting  at  the  end  of 
November  of  1993  to  discuss  Capitol  Hill  interest  in 
Ms.  Casey's  recusal? 

A    I  can't  distinguish  one  meeting  fr^m  the  rest.   I 
meair  we  met  a  lot. — I  know  there  was  an  Issue \pf  Hill 
interest.   I  don't  remember  the  Banking  Committee  interest. 


41-378  97-36 
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I'm  pretty  sure  the  SBA  cominittee  had  —  was   looking   into  how 
the  SBA  was  hajjcHriTIg   its  aTfa-ir$  and  with  some   interest   in 
this   ~  , 

Banking  Committees,    there  yas  very  active 
invest igatioijs-ijy  the  House   Befffltixig  Committee   in  —   I  guess 
have  been  a  year  earlier  onN^e  case  down  in 
Com  think  you  never   forget  theseXthinqs. 


you  ne\ 
The  Dragoul   easel 


have  been 


Dragoul 
itered  out  by  that  time.   I  don't  remember  th^  Banking 
jomnittee  interest.   But  if  there  were  anything  1 Lke  that,  if 
somebody  —  if  we  got  some  word  from  an  agency/  thiat  there  was 
a  \committee  looking  into  it,  naturally  it  has/ an/ implication 
}n  ^he  criminal  investigation  we  clearly  w^uld  ^ave  brought  it 
upt,.  \3ut  do  I  remember  this  meeting? 

^Q  \  Okay.   Do  you  remember rSt  any  time  taking  any  steps 
to  mak^ sure  that  all  the  "T's"  were  crossed  and  the  "I's" 
were  dotted  in  connection  with  Ms.  Casey's  recusal  as  a  result 
of  Capitol  Hill  interest? 

A    No.   I'm  not  too  sure  what  "T's"  needed  to  be 
crossed  or  "I's"  dotted.   Once  she  recused,  the  Deputy  assigns 
it  to  a  new  person.   There  is  no  —  I  don\'^  know  what  else 
^ needs  to  be  done. 

-Q Okay-. — You  are  not  familiar  witeti  th^  actual  recusal 

memorandum  that  the  Deputy  Attorney  General  ha^  to  sign  off 
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A     I'v^^-sSen  them  but~~X--dQn ' t  know  that  it's  any  less 
effective  for  not  —  you  know,  if  theN^hing  was  never  done. 

Okay.   You  are  not  required  to  laut  if  you  feel  like 

.noticed  that  you 


^ahead. 


adding  sometJiiTrg  to  your  answer 
tarted/to  say  something? 

'A    My  only  point  is  not  a  major  one\  but\on  something 
lil^e  this  you  would  take  action  when  you  recWve\oral  notice. 
I /don't  think  you  would  sit  around  and  wait  fc^r  a\  Form  822  or 
atever  to  come  in  to  you. 

Mr.  Fishman.   Let  me  just  be  clear  for  the  record,  I 
n't  think  he  was  making  a  number  up.   I  don'/t  t^ink  there  is 
Form  822.   I  just  want  to  tell  you  that. 
Mr.  Clark.   Fine.   That  would  be  in  ojiir  next  document 
t. 

BY  MR.  CLARK: 
Q    Showing  you  now  three  separate  documents.   For  the 
record,  005132  is  a  single-page  document.   It  is  a  copy  of  a 
routing  and  transmittal  slip.   It  appears  12-7  and  then  the 
year  is  cut  off. 

The  second  document.  Bates  stamp  number  0805134  through 
and  including  005136.   The  top  page  is  a  p^partment  of  Justice 
form  entitled  "Action  Memorandum.  "  It  bealr^  the  date  of 

Degember  1,  1993. 005135  is  stamped  Dec^ber\l,  1993.   It  is 

a  memorandum  for  Philip  Heymann,  the  Deputy  At^rney  General, 
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IS  a  copy 
clng  that  her  offi 
id  the  third  document 
0020 


November  5,  1993, 


from  Anthony  Hoscato,  the  Director,  Executive  Office  for  U.S. 

Attorneys .  o^ 

letter 

I  numbers 
it  in  this 


00208,  0020  and^hould  be  00 
itapled^^t  is  a  routing  and 
'December  13,  1993.   The  second 
Ms ./Casey's  November  5th  letter 
of/ the  December  1  memorandum 
Moscato.   This  document 
ccuse  me,  his  initials,  and 
iat  appears  to  be  David  Margolis  with 
a2V22-93. 

A    Right. 

The  one  document 
something  was  sent  to  Mr. 


ted 
other  copy  of 
is  a  copy 


nature  — 
is  signed  byi) 
of  date  of 


slip, 

o  you  and 


the  text  reads:   I  )cnow  that  the  recusal  has  been  orally 
approved  for  the  reasons  stated  in  Tony's  memo,  the  ones  upon 
which  the  decision  was  made.   And  then  the  December  13th 
routing  and  transmittal  slip,  is  your  response. 

A    Right. 

Q    Since  was  a  foregone  —  withdra 

Since  was  an  already  completed  act,  tiye\recusal,  do  you 
kno\y  of  any  reason  why  Mr.  Maiijulis  was  c6ncefyied  about  the 
reasons  stated  in  Mr.  Moscato 's  memorandum? 


1 
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memorandum 
kind 


He's  very  careful  and,  let  me  read  Moscato's 

memo  —  letter  was 
memo  goes  into 
have  just  wondered  why  the'^  was  a  disconnect 
that  she  sent~"ltiat,  but  that's  speculation. 
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ked  to  him  about  it. 


DCMN  KRISTOFFERSEN 

Q    You^^doTT^  recall'! 

A  /Well,  I  don't  think  I  ever 
But  ^at  certainly  would  explain  it. 

Q    Dgas^'ihis   set  of  documerrt^  indicat^to  you,  one  way 
Sr  the  pther,  whether  Mr.  Margolis  atte>Kjed  th^  November  3rd 
meetj 

Well, 
sc/unds  from  hi£ 

Q    Just  give  me  one  moment,  please. 

Mr.  McDowell,  during  the  period  in  which 
^volved  with  this  matter,  did  you  discuss  it 
ployed  on  the  White  House  staff? 

A    No. 

Okay.   Did  you  have  any  direjet  communications  with 
anyoi^  Employed  by  the  Resolutioij  Trust  Corporation  concerning 
this  matter  during  the  period  of  October  of  1992  to  November 
of  1993? 

A    All  my  contacts  with  them  would  be  through  Carver. 

Q    Meaning  that  Mr.  Carver  would  have  made  the 
communications;  you  would  not  have  spoken  to  anyone  directly? 

A    Right. 

Mr.  Clark.   Thank  you. 

The  Witness. — okay. 

Mr.  Fishman.   Just  a  short  follow-up. 
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EXAMINATION  BY  MR.  FISHMAN: 

involved  with  this 
reason  to  believe  that 
either 
inve^tiaation  tasts^er  or  slower  for 


at  last 

■■■  '      W 

Mr.  Fishman. 

Mr.  Clark.   Thank  you. 
BY  MR.  FISHMAN: 

Q    And  in  connection  with  that,  specifically  related  to 

MacDougall,  Mr.  Clark  asked  you  sever^  que/stions  about 
equacy  or  thoroughness  with  which^r.  Macpougall 
d  that  memorandum.   Do  ypa^ecall  that? 

A  "   Yes. 

Q    Do  you  have  any  reason  to  believe  that  anyone  either 
above  you  or  below  you  in  the  chain  of  command  instructed 
Mr.  MacDougall  either  directly  or  implicitly  to  do  a  less  than 
credible  job  for  any  inappropriate  reason? 

A    No. 

Q    Would  you  have  put  up  with  or  pa^^cipated  in  any 
sifeh  decisionmaking? 

A    No.   I  was  the  chief  of  the  Public  integrity  Section 
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I've  worked 
lie 


for  a  dozen  years,  and  I  don't  think  anybody  would  have  —  it 
would  have  occjirrea^to  anyBoay~4:p  do  it  in  front  of  me.   It 
would  be/£(hother  prosecution. 

And  in  that  respect,  just  give  \i^  a  little  insight 
it  you  hav^<--lnthe  30  years~you^e  known  >^r.  Keeney,  into 
rep^M^tion  in  that  regard. 

Well,  it  has  been  28,  because  I  ^tuaMy  do  count. 
Bu^  his  —  he  is  probably  the  most  respected Nperaon  in  the 
Department.   He  interviewed  me  when  I  got  hired,  ^nd  I  worked 
fpr  him  at  times  in  the  first  two  years,  and  then 

Lth  him  very  closely  all  the  time  that  I  was  in 
Ihtegrity  and  since  then,  and  his  only  motivationi  through  all 
the  time  I've  known  him  is  to  make  sure  that ^the/ Department 
|oej^  things  right. 

Can  you  conceive  of  Mr.  Keen^y^ intentionally 
misl^dliig  the  Deputy  Attorney  General  or  anyone  ^Ise  in  the 
Department  about  anything? 

A    No.   I  mean  he  takes  his  relationships  with  his 
principals  very  seriously  and  shows  them  a  loyalty  which  I 
hope  my  own  subordinates  show  me.   But  that's  not  in  his 
character  at  all. 

Q    By  loyalty,  do  you  mean  to  suggtekt  anything  — 
A    No.   I  mean  he  tells  —  he  would] never  lead  them 

astray  or he's  not  the  typo  that  woul^wat(^h  somebody  step 

in  a  pothole  that  he  didn't  like.   He's  a  squai^-shooting  guy 
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who  believes  that  the  process  is  as  important  as  the  outcome 
at  times.   He'^^+Ost  —  he"^s~"a--v«jnderful  person.   I  don't  know 
how  much/df  a  chance  you've  had  to  de^tJ^  with  him  other  than  an 
inteipview  of  him,  but  he's  unique. 

Q    Wovjid'TieintentionalTir-^i^ck  a  meetijig  even 
iypothetjTcally  if  he  had  a  disagreement\^ith  anybody  who  was 
'going/to  be  there? 

A    No,  I  don't  think  —  he  was  a  prisdner-Vsf-war  with 
thfe  Germans.   I  don't  think  he's  afraid  to  meet  with  people. 

Q    How  about  to  express  his  views?   Was  jhe  ever  afraid 
t^  express  his  views? 

A    I've  been  with  him  many  times  when  h^'s/said  things 
cltearly  that  people  don't  want  to  hear.   But  lie's  very 
■eakured  and  judicious,  he's  not  the  type  oi  peBson  that 
del^ibi^rately  inflames  people,  but  he  ajArays  says  what  he  wants 
to  s^,\^nd  you  either  take  it  oi^-^ou  don't;  that ']s  your 
problem. 

Q    Okay.   Now,  on  September  20th  when  you  were  called 
over  to  Mr.  Keeney's  office  for  that  meeting  with  Mr.  Nathan 
and  Mr.  Gangloff,  is  it  essentially  fair  to  say  that  what 
Mr.  Nathan  did  was  pass  on  this  information  to  the  senior 
career  prosecutors  in  the  Criminal  Division? 

A    In  that  area,  yeah,  because  KeeneyX  would  be  the 
seTtioL  u£  any  area  because  he's  got  abouf''^40-plus  years. 

Q    Was  there  any  suggestion  that  things  ^hould  move 
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faster  or  slower? 

A  WellJtrvrTs  a  huiFry^nip^ind  of  guy,  but  beyond  his 
personal/<^irks,  he  wanted  us  to  get  bri,  it. 

(r.  Clark.  The  record  should  reflec^vthat  while  he  was 
answering  the,-qtIestion  he  snappSCKhls  fingers^ twice. 


:ion  he  snappe 
BY  MR.  FISHMAN 

Similarly,  during  the  contacts  ydy  had\with  the  U.S. 
Attorney's  Office  in  Arkansas,  did  you  have  a\iy  s\pnse  that 
th^re  was  a  reluctance  to  pursue  anything? 

A    No.   The  person  that  I  dealt  with,  I  1th J 
|>nner  departmental  attorney  from  Lands  Divisi 
Q    The  Lands  Division? 

A    Johnson,  and  he  seemed  to  be,  at  le^st /on  the  phone 
)^ou  can  size  somebody  up,  he  seemed  to  ^  preytty  squared 
And  I  didn't  meet  the  line  assis;H[nts. 

Mr.  Clark  asked  you  a  fi^w  questions  aboi^  the  major 
financial  institution  fraud  case  category.   Do  you  remember 
that? 

A    Yes. 

Q    Do  you  remember  when  that  —  how  did  that  come  into 
being,  and  when? 

A    Well,  it  was  in  place  before  I  t^dpk  over  the  Fraud 
Section.   But  essentially  you  had  hundreds jakd  maybe  thousands 
of~\lefaulta  and  referrals, — and  if  you  just  took  them  in  the 
order  that  they  came  in,  any  office  would  get  siramped.   So 
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just  to  try  to  bring  some  order  of  the  mess,  she  came  up  with 

^es  and  prosecutors  a  clue  as 
where 


give  FBI 
should  direct  the  resoihx^s,  take  the  biggest 
t  be  screwing  around  with  a\S2,000  failure  when 
ilures  —  lor  some  cases 


Lllion-dollar 
ir  failures  —  in  youfNlnventbry ,  and 
other  remedies,  there  arcL  civil  remedies  and 
>s,  and  —  but  at  the  same  iLime\  leave  enough 
you  thought  there  was  a  purnosel  to  be  —  to 
jfaking  a  case  if  it  was  an  insider  or  there  wa^  -f  it  was  a 
yehicle  for  something  else,  you  could  do  it. 

Q    Essentially  a  prioritizing  mechanist? 
A    Right. 

Q    You  said  it  was  in  effect  when  ypii  to^k  over  the 
iud\  Section  in  March  of  '92? 

Right.  It  was  somethiiig  either  that  Ir^  Raphaelson 
ceune  up  with  or  maybe  even  before  him;  his  predecessor's  neune 
escapes  me  —  Jim  Richmond. 

Q    Now,  Mr.  Clark  asked  you  at  one  point  about  whether 
there  had  been  any  departmental  contact  with  Randy  Coleman, 
the  lawyer  for  David  Hale.   Do  you  remember  that? 
A    Right. 
Mr.  Clark.   Specifically  in  the  perio\a.\ 

Mr.  Pi  si  una  II. — Right. In  the  period-^efo^e  the  Fraud 

Section  took  over  the  investigation. 
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The  Witness.   Right. 

BY 
Q  /Xet  me  hand  you  one  of  the  "Q<?cuments  Mr.  Clark 
showeef  you,  which  is  a  document  marked  wich  the  Bates  number 
01*275,  which,,4rs'  ^^  as  you~pfeVio4isly  testiBied,  is  an  E-mail 
lat  you/^nt  on  October  12th,  1993,  toNMr.  Keeiiey  with  a  copy 
^to  Mr/ Gangloff.   And  although  it  does  not^uggeist  that  there 
was/direct  contact  between  the  Department  andv Mr .\  Hale's 
leij^er  during  that  period,  could  you  read  the  second  paragraph 
a^oud,  if  you  would,  for  the  record? 

A    Johnson  confirmed  that  his  office  had!  tdld  Hale's 
^wyer  after  the  indictment  that  he  should  make  a /proffer  to 
U.S.  Attorney's  Office  or  the  DOJ  of  the  information 
^lai^med  Hale  had  when  he  and  Hale  talked  to/newspaper 
relpor^ers.   The  lawyer  conferred  with  H^tle  and  got  back  to  the 
USAOXyi^  the  same  old  demand  tha>t7prior  to  talkilng.  Hale 


ith* 


wanted  either  immunity  or  a  plea  to  a  misdemeanor.   Nothing 
has  developed  since  then. 

Q    Can  you  explain  what  that  was  all  about? 

A    Well,  the  U.S.  Attorney's  Office  had  been  dealing 
with  Hale  trying  to  get  a  plea,  and  the  lawyer  was  —  it 
seemed  to  us  a  good  move,  even  for  the  dej^efidant,  would  be  to 
make  a  plea  and  become  a  witness  and  then  t^o^e  to  get  a  very 
light  ocntonoG,  if  that's  the  way  the  chi^s  f^l. 

This  lawyer  seemed  to  be  playing  to  the  newspaper,  makinc 
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it  a  publicity  thing  and  asking  for  a  low  ball  essentially  to 
get  a  misdeme^ntjfor  no  charges~~bc^ught ,  and  that  was  just  out 
of  the  question.  So  basically  we're  s^in.ng  there  hadn't  been 
much/Change  since  the  previous  negotiation^ 
Wtiy'-iia.s   it  out  of  the  q&ee^on? 

Well,  you  had  —  at  the  time,  ve  beliVved  the  Hale 
^as  a  strong  one  and  that  he  was  not  aXspecJilative 
cri;iinal  but  an  actual  one  that  had  the  goods\  on ,  \  and  to  let 
hiiD  walk  —  the  guy  was  a  lawyer  and  I  think  s 
cal  judge,  although  it's  not  clear  what  kind 
Ik  away  just  because  he  would  tell  a  story  dij 
n  you  get  him  convicted  and  get  the  story  a 
\ti^e.   I  thought  the  U.S.  Attorney's  Office's/position  was 
on  that. 

Okay.   There  is  something  in^-^re  abovi^  making  a 
prottHT.\   Can  you  explain  that? 

A    Well,  to  avoid  incriminating  —  having  your  client 
make  incriminating  statements,  it's  not  uncommon  that  a  lawyer 
will  say  these  are  the  facts  that  we  could  provide  you  if  we 
made  a  deal,  so  the  U.S.  attorney  would  have  more  of  a  sense 
of  what  they  would  be  getting  if  they  made  the  deal,  so  we 
|wouldn't  be  buying  a  pig  in  a  poke.   A  Ion  >Df  that  depends  on 
:he  confidence  in  the  lawyer,  whether  that  will  actually 


Confidence  in  the  defense  lawyer? 
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Right. 

ere  some^svlgefestion  that  that  —  that  the 
making  the  proff^iL  to  the  Department 
S.  Attorney's  Office  yas  made  available? 
defense  laVyer  wanted  tq   do  that.   I 
whether  the  U.S.  attorne^sbid  off  on  that  or 
that  was  an  option,  but  if  the^  weri^  having  a 
didn't  seem  to  be  a  necessary  option\  th^y  ought  to 


ng  my  copy. 


Q    By  the  way  the  urgent 
1993,  to  the  Attorney  General  ar 
ineral  — 

Mr.  Clark.   One  second,  pl€ 
Mr.  Fishman.   Sure. 

Clark.   Thank  you. 
BY  MR.  FISHMAN: 
Q  '  I  believe  it's  —  for  the  record  it's  Bates  stamped 
7358  to  59,  an  urgent  report  dated  November  1st.   It's  from 
Mr.  Keeney  and  signed  by  him.   Do  you  actually  know  who  wrote 
it? 

A    No.   It  might  be  a  records  copy  someplace  that  would 
jhave  initials  on  it,  but  without  seeing  tl- 

Q    Would  it  have  been  written  by  Mr.)  i^eeney  personally? 

-A Oh,  no. — Ho-. — Well,  he  could  do^it,  "^sut  it's  not  in 

the  normal  course  of  business. 
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In  the  ordinary  course  of  business  it  would  be 
generated  by  ^pactJ^Sy  below~Hrv-~J^eney  in  the  chain  of 
command  ^ 

command.   It  could 
be/done  by  m$ 


by  Carver,  ofrt--Qould  haveXbeen  done  by  one 
if  the  a^^orneys,  one  of  the  line  attorneys,  but  I  would  have 
to  iQOk  to  see  who  initialed  it. 

Q    Okay.   But  that  would  be  the  routirt^  practice  on  a 
dqfcument  like  this? 
A    Right. 

Q    And  since  these  are  your  notes  and  the  dommittee  has 
ydicated  in  previous  correspondence  some  difficulty,  as  maybe 
^we\jve  all  had  in  reading  various  people's  handwriting,  if  you 

l^d  look  at  the  document  that's  Bates  stamped /04 656,  which 
ar^  yx^ur  notes  of  November  2nd,  1993,  ^n6.   if  you  would  be  kind 
enou^  aimply  to  read  the  contents^of  the  whole  p^ge  for  the 
record  so  that  we  don't  have  to  try  to  retranslate  it  later. 
A    Okay.   It's  dated  11-2-93. 

Michael  Johnson,  colon.   Paula  is  attending  U.S.  Attorney 
orientation  conference  in  Annapolis. 

Paragraph.   Thursday,  slash,  Friday  in  WDC  wants  to  meet. 
New  paragraph.   If  at  some  point  ther^  is  any  credible 
\evidence,  Paula  Casey  will  consider  recusaf 

New  paragraph. — RTC  making  reokloss— g[lleq(ations,  dash, 
media  hype,  dash,  premature  to  set  aside. 
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Paragraph.   Local  media  says  there  is  no  possibility  of 
fair  investiqi 

Pai^a^aph.   Issue  of  when  rather  ~^an  whether  if  there 


tum^^out  to  be  —  it  looks  like  meat. 
Paragra 


ik  problem 


Leak  is  RTC  inve^^^Lgator.   At)d  then  there  is 
caret/Cfp  above  I've  got  written,  "Ms."^.  Jean\  Lewis.   She 
'forwA^ded  to  EOUSA,  dash,  Donna  Henneman  al\  RTC\ referral 
copyles . " 

EOUSA  happened  before  USAO  —  which  stand^  fdr  United 
slates  Attorney's  Office  —  with  the  suggestion  thpt  USAO 
^uldn't  fairly  investigate.   Extremely  seriousi  1< 
RTC.   RTC  jerked  USAO,  slash,  FBI  around  on /documents, 
^h,  unusual  referral  letter.   MacDougall  not  agquitted  by 
3n  of  insanity,  dash,  acquitted  on  the /merit 

tion,  dash  —  looks  like  a  dash  rv^it  sayd  no,  but  I 
thinJi\it\should  be  not  mental  disjease  which  would  prevent 
indictment  or  trial. 

Q    And  in  the  middle  of  the  second  to  last  paragraph, 
when  it  says  EOUSA  had  them  before  USAO,  which  refers  to  the 
RTC  referral,  the  suggestion  that  USAO  wouldn't  fairly 
investigate,  whose  suggestion  was  that? 

A    I  think  Michael  Johnson  is  tellirig  me  that's  what  he 
relieved  was  the  reason  for  this.   It's  noti  iay   idea.   I'm 
writing  down  what  he  says. 

But  was  it  RTC's  or  EOUSA 's  belief  thit  the  USAO 


Dei 
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wouldn't  fairly  investigate? 


Clark.   Very  briefly. 


was  RTC''"5~~in  that  context. 
That's  all  I  have/\Thank  you. 


CLARK: 
McDowell,  in  your  conversations  With  Michael 
period  before  the  Fraud  Sec^on  nook  over  the 
ever  make  any  statements  to  you  that  you 
be  negative  comments  on  the  abili\ty  pf  Fletcher 
prosecutor? 

that  I  recall,  no. 
you  recall  Mr.  Johnson  saying  any/thiiig  about  the 
Little  Rock  complaining  about  hfr.  i^ackson? 
Jackson  the  one  that  had  the/^ase/  the  Hale 
ust  forgotten.   I  know  th^^ame,  but  I've 


Q    Let  me  rephrase  the  question.   Do  you  recall 
Mr.  Johnson  saying  that  —  saying  to  you  that  the  FBI  agents 
were  complaining  about  the  assistant  who  was  actually 
conducting  the  investigation? 

A    I  don't  have  any  —  to  cut  to  the  "who"  issue  I 
don't  have  any  recollection  of  Johnson  say\ng  that,  but  I  was 
\just  trying  to  place  Fletcher  Jackson, 

Q Did  you  ever  get  the  impression"^  in  ^hat  period  when 

you  were  dealing  with  Mr.  Johnson  that  Mr.  Johrison  was 
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advocating  that  the  matter  be  taken  over  by  main  Justice? 

A    I  dpja-MTremember  that~~tee  was  advocating  —  he  seemed 
very  pro^ssional. 

was  relieved,  talking  to  him,  that 'Xe  seemed  like  he 
iv  what  he,^-w^  doing,  but  why  ^"~ivad  that  feeling  I  don't 
'^just  remember  he  —  you  know,  i^s^u  don*^  know  what 
'you'r^  going  to  get  when  you  call  up  somebody  on\the  phone 
He  ^ust  seemed  like  he  was  on  top  of  his  game\  but  I  can't 
repember  what  he  advocated.  That  all  sort  of  j^lui^s  together 
memory . 

Q    Mr.  Fishman  asked  you  some  questions  abcjut  the 
itober  12th  E-mail  and  specifically  about  the/pl^a 
\negotiations  with  Mr.  Hale,  and  I  believe  you/me 
3UA  answer  that  you  understood  Hale  to  be/d  lav 
pod^ib^y  a  judge. 

situations  with  lawyers  a^  putative  defendants,  isn't 
there  a  special  oircumstance  relating  to  the  fact  that  they 
are  lawyers  that's  often  weighed  in  charging  decisions  by  the 
Department? 

A    I'm  not  sure  I  know  what  you  mean.   I  know  the 
agents  always  love  to  make  cases  on  lawyers  and  the 
jconsequences  to  lawyers  of  pleading  guilty,Vre  greater. 
Q    That's  really  what  I  was  driving  ai 
~S    Almosr  always  includes  their  13w  licenses. 
But  on  the  other  hand,  a  lawyer  committingXa  crime  is 
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1  more  serious,  too,  and  in  most  instances,  when  it's  a  crime  of 

2  greed  as  oppo^ad-'^oT  say,  a^ctTrsie  of  passion  or  something  and 

3  this  fellw  seemed  like  a  real  bad  ap>l^,  it  kind  of  weighs 

4  agaipst  him  in  the  prosecutor's  mind  that^you're  not  going  to 

5  gi^e  him  a  bpealcTal  though  I  thTTrit-^the  public;  thinks  it's  the 

6  pther  w^y  around.   But  I  would  say,  mor*.  oftenVthan  not,  the 

7  /  prosecutor  and  certainly  the  agents  would  want  op  hammer  him 

8  /  ju^  because  a  lawyer  shouldn't  be  doing  than  soiirt  of  stuff. 

9  /   Q    And  you  had  no  personal  experience  cmring  your 

10  tfenure  with  the  Department,  with  the  Tax  Divislonl 

11  A    Oh,  yeah.   I  dealt  with  them  all  thejtiifte. 

12  \   \    Q    I  mean  — 

13  \   \   A    You'd  have  to  get  approval.   Any  tifee  j^ou  bring  a 

14  ^ax\case,  which  isn't  every  day  in  the  week^  but  it's  not 

15  uriljeal^d  of,  you  have  to  get  the  approv^i  of  the^Tax  Division. 

16  \Q  \  The  Tax  Division  has  maftiy  cases  involving  lawyers; 

17  wouldn't  you  say  that's  fair? 

18  A    Absolutely. 

19  Q    And  often  in  those  instances  a  primary  subject  of 

20  discussion  is  whether  the  person  will  plead  to  a  misdemeanor 

21  as  opposed  to  a  felony? 

22  I  A    I  think  that's  always  there. 

23  \  Q    And,  again,  it's  because  of  the  tiVcumstance  that  if 

24  a  lawyer  pleads  guilty  to  a  felony, — in  mOst  S^tes,  if  not 

25  all,  it's  automatic  disbarment? 
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A    Right.   I  don't  know  if  that  was  their  policy,  but 
wouldn't  sbotJlcme  if  that  waS-~-tiieir  policy.   I've  used  tax 
Federal  judges,  and  the^xnever  said  to  go  easy 
isdemeanor,  but  I  can  see  l^i  some  types  of  tax 
that  the  punisKtteojt  would 

all  the  other  peopleNwho  pleaded  were 
in  jail  and  a  lawyer  got\two  months  in  jail 
meant  it  would  seem  to  be  disproportionate 

the  rational  end,  but  we're  not  (talking 
here.   With  Hale,  if  he  did  Jll  /the  things 
against  him,  he  deserved  to  ple^d  to  a 

But  you  can  see  how  his  attorney /might/  be 
ilarly  concerned  about  that  issu»^or  that^  reason: 

didn't  —  wh£t  little  ^f   Vnowl  about  the 
attorney  was  that  he  had  a  very  good  reputation  in  Little 
Rock. 

It  just  seemed  like  a  very  risky  tax  particular  —  he  was 
really  tossing  the  dice  and  hoping  to  get  everything.   He  was 
playing  the  press  and  being  very  hardball  in  his  negotiations 
lith   the  U.S.  attorney.   If  it  worked  out  VVll/  yeah,  good 
Luck  to  him,  he  would  have  done  a  wonderful]  Tpb  for  his 
client,  but  I  don't  think  it  was  a  good  strate^ 

I  think  —  my  feeling  was,  he  would  have  b^n  better  off 
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trying  to  make  a  deal  with  the  U.S.  attorney,  saying  get  the 
lightest  felorjy-r'geF  all  sorts-ai^promises  to  tell  the  judge 
about  cofli^ration,  get  a  letter  from  th^  U.S.  attorney,  and 
actu^ly  provide  usable  testimony  to  miniithize  his  offense  and 
shidw  his  reh^biTTtation,  and  un9fer-^he  sentencing  guidelines 
et  the. 


Least 


fitation,  and  un 
possible  sentence,  becaus^the  likelihood  of  a 
risky/ strategy  winning  was  I  think  small,  and  I  thought  the 
U.S/.  attorney's  strategy  was  the  right  one  tov  reaist  that, 
befcause  I  think  the  likelihood  was  —  if  this  didn't  go  to 
independent  counsel  and  all  the  rest  of  it,  that  nhey  could 
hfive  had  a  felony  conviction  and  a  witness;  th^y  (|idn't  have 
pick. 

Q    One  of  the  things  that  Mr.  Fishman  /■-  yithdrawn 

One  of  the  things  that  you  mentioned  in  your  notes  from 
No\emi^er  2nd  is  the  subject  of  leaks  iiv^he  RTci   Now,  again, 
as  wd<  said  earlier,  the  previous  i^^eekend  there  hag  been  a 
front-page  story  in  the  Washington  Post,  the  Sunday  edition, 
and  the  day  before  these  notes  there  was  a  story  in  the  Wall 
Street  Journal. 

Was  the  issue  of  control  over  publicity  surrounding  the 
Hale  matter  and  the  Madison  Guaranty  matter  a  significant 
factor  in  the  decision  whether  Ms.  Casey  qnpuld  recuse?  And 

'm  speaking  about  from  the  perspective  of )p^ople  in  the 
DepdiLmeiiL. 

A    Well,  it's  not  as  simple  as  that.   I  \hink  it's  not 
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just  publicity,  say,  because  lots  of  U.S.  attorneys  get 
involved  in^-dses  that  are  highly^-Rublicized  and  they  don't 
have  tp^ecuse. 

It  was  just  the  perception  that  whateVer  action  she  took, 
t6T   instanpcr;  on  the  plea  with  Hai^>x^f  she  had  let  him  go  for 
a  misdjemeanor  or  she  asked  for  a  felony/\no  maftter  which  way 
she /Went,  people  would  criticize  her  and  saV  it  was  because 
sh/^  was  a  Clinton  appointee  and  was  trying  to,  protect  him. 
Tjfiat  kind  of  publicity  was  more  directly  relevant  to  recusal, 
le  was  in  a  no-win  situation  no  matter  what  she  did. 


rent. 


Did 


.Det 


Q    My  question  is  just  slightly  a  bit  dlffJE 
pu  perceive  that  there  was  any  effort  on  the/part  of  the 
partment  to  get  the  RTC  out  of  the  investigation  because  of 
ick  of  confidence  in  the  RTC's  ability/to  ke/ep  matters 
nohpuklic? 

Well,  at  my  level  I  thjnlr  fhrra  wnn i^  don't  know 

about  higher  in  the  Departcant. 

I  mean  generally  when  the  RTC  gives  you  a  case,  even  if 
there  is  no  publicity,  which  is  usually  the  case,  you  want  the 
FBI  to  work  it,  and  it's  not  that  you're  disrespecting  the 
RTC,  but  that's  just  not  what  they  are  b^t  at,  and  if  the  FBI 
wants  to  continue  and  use  them,  let  them  ^^e  that  decision. 
But  when  you  add  to  the  fact  a  possiblillty  of  leaks  and 


we  didn't  —  I  didn't  know  if  the  RTC  was  the  \source  of  the 
leaks,  but  it  seemed  like  a  reasonable  speculation.   When  you 
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add  that  to  the  mix,  so  that  every  move  in  the  case  might  be 
"next  day^'S-^neiispaper  article,  you  know, 
?ould  rather  have  the  RTC  outs^f  the  mix,  get  the 

and  let  the  FBI  star^working .   But  for  a 


ment  of  the 
which  doesn't 


not  unusu 
Unusual  thing  here  wa 
intense 
Lly  attend  to  RTC  referral 

BY  MR.  CLARK: 
Q    Last  question:   I  hope,  as  you  under^toc^d,  it  was 
t^e  involvement  —  to  your  understanding,  what jwa^  the  primary 
{ictor  that  required  Ms.  Casey's  recusal  as  fa^  a^  the 
>artment  was  concerned? 

A    I  think  it  was  just  the  perception  thaft,  no  matter 
wti^t  i^ind  of  job  she  did,  outside  the  Department,  it  wouldn't 
be  p>(rc^ved  as  done  for  the  r 

Q    Okay.   In  regard  to  the  various  persons  whose  names 
have  been  mentioned,  was  there  one  or  two  people  who  were  more 
significant?   In  other  words,  it  was  Ms.  Casey's  relationship 
with  one  individual  as  opposed  to  another  that  the  Department 
perceived  to  be  more  important? 

A    I  don't  know  that  I  can  speak  f^^  the  Department.   I 
\can  speak  for  myself.   I  had  never  heard  or  Vim  Guy  Tucker.   I 

saa  he  was  governor, — but  it  didn't  gegrsterXwith  me  until 
this  matter.   I  focused  on  the  President  becausV  he's  the 
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her  if  he  fell  over 


President. 

Q  An4.-air"Ehe  ineeting~~ST 

A  /^  I  don't  know   if  he  would  krii 

He  was   — 
Q  At 

Mr>    

all,  the 
io   focus  on 
lan  she  was 
wouldn't  shock  me.  | Most  U.S. 
ajttomeys  don't  know  the  President. 
BY  MR.  CLARK: 
Q    Okay.   But  from  the  Department's  perspective  it  was 
jhe\same,  or  different? 

I  would  guess  that  it  was  s^x^   similarity,  but  I 
real^  apn't  know.   It  was  the  ptflblic  perception^that  was  more 
important  than  the  private  perception. 

Q    I'm  referring  specifically  to  the  meeting.   Did 
anyone  express  at  the  meeting,  in  substance,  Ms.  Casey,  you 
know,  it's  the  relationship  with  the  Clintons  here  that 
concerns  the  Department  and  that ' s  the  reason  why  we  think  you 
should  recuse  something  of  that  substance^ 

A    I  don't  think  it  focused  on  her  IreNlationship, 
because  I'm  not  too  sure  what.  If  any,  tfiat  w^s.   It  was  the 
perception  that  the  Clinton  appointee  as  Little\Rock  U.S. 
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attorney  —  there  was  not  even  any  —  I  think  —  I  don't 
remember  worji'-^r   word,  but  I  belri^ve  there  was  some  effort  to 
make  h^r^ realize  that  this  wasn't  a  peb^nal  thing  that 
refected  on  her  but  anybody  who  was  U.S.  attorney  in  Little 
Rcfck  would  ^f^e  the  same  disabilrfey'^-^nd  she  j^ast  had  to  come 
:o  grips  with  it. 


concluded. ] 
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November  8,  1995 

Mr.  Tom  Clark 
Senior  Counsel 
Investigations  and  Oversight 

Committee  on  Banking  and 

Financial  Services 
U.S.  House  of  Representatives 
Washington,  D.C.   20515-6050 

Dear  Mr.  Clark: 

The  following  errata  are  noted  in  the  transcript  of  my 
deposition  of  Wednesday,  September  20,  1995: 

1.  P.  7,  line  20:  delete  "and"  and  replace  with  "in" 

2.  P.  11,  line  5:  delete  "be"  replace  with  "deal" 

line  5:  delete  "confidence"  and  replace  with 
"confidential  matters" 

3.  P.  13,  line  25:  insert  "not"  between  "that's"  and  "the" 

4.  P.  27,  line  23:  delete  "business"  replace  with  "busy" 

5.  P.  36,  line  10:  insert  "not"  between  "would"  and  "have" 

6.  P.  39,  line  24:  insert  "major"  between  "the"  and  "case" 

7.  P.  53,  line  10:  delete  "we"  and  replace  with  "he" 

8.  P.  69,  line  16:  delete  "third"  and  replace  with  "fourth" 

9.  P.  78,  line  1:  delete  "my" 

line  9:  insert  "Deputy  AG"  after  "then" 

10. P.  82,  line  1:  delete  "Paul"  and  replace  with  "Paula" 
line  2:  delete  "ride"  and  replace  with  "read" 

11. P.  84,  line  19:  insert  "as"  after  "exalted" 

12. P.  95,  line  1:  delete  "she"  and  replace  with  "we" 

13. P.  97,  line  8:  insert  "we"  after  "that" 
line  12:  insert  "can"  after  "you" 

14. P.  98,  line  7:  delete  "having  a"  and  replace  with  "handling 

the" 
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15.  P.  104,  line  19:  delete  "tax  particular"  and  replace  with 

"tack  to  take" 

16.  P.  105,  line  1:  delete  "saying"  and  replace  with  "trying  to" 

17.  P.  106,  line  23:  delete  "fact"  and  replace  with  "mix" 

Sincerely, 


Gerald  E.  McDowell,  Chief 
Asset  Forfeiture  and  Money 
Laundering  Section 


cc:   Joe  Reilly 

Robert  Giuffra 
Lance  Cole 
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U.S.  Department  of  Justice 

Office  of  the  Deputy  Attorney  General 


MuMnfron.  DC.  20530 


October  13,  1995 


Mr.  Robert  Giuffra,  Chief  Counsel 

Mr.  Lance  Cole,  Democratic  Deputy  Special  Counsel 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

United  States  Senate 

Washington,  D.C.  20S10-6075 

Dear  Messrs.  Giuffra  and  Cole: 

Enclosed  for  your  review  are  eight  (8)  additional  pages  of 
Joseph  E.  Gangloff's  notes,  bearing  Bates-stamp  numbers  A000844 
through  A000850,  apparently  relating  to  Madison  Guaranty  Savings 
and  Loan  and  Vincent  Foster.   Mr.  Gangloff  discovered  these  notes 
within  the  past  one  or  two  days,  and  provided  them  to  this  Office 
late  yesterday  afternoon.   The  circumstances  surrounding  Mr. 
Gangloff's  discovery  of  these  notes  is  set  forth  in  the  attached 
memorandum . 

If  you  have  any  questions,  do  not  hesitate  to  contact  me. 

Sincerely, 


(0/i^/4f 


cc:   Stephen  Kubiatowski 
Tom  Clark 
Joe  Re illy 
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U.  S.  Deportment  of  Justice 


OCT  12  BB 

TO:       Cbarlcs  J.  sgro 

Counsel  to  th*  Deputy  Attorney  General 
OCtlce  of  the  Deputy  Attorney  General 


Joseph  E.  Gangloff  I  K 

Principal  Deputy  chief     A  '  i     / 
Public  Integrity  section   '•  \  \»\'-M^<j' 


Principal  Deputy  chief 

Public  Integrity  aectie 

CriAinal  Division  ^       n 

SUBJECT:   Notebook  relating  to  Nhitewater  and  Vince  Foster 


Attached  is  a  notebook  that  I  discovered  within  the  last  day 
or  so.  It  appears  to  have  notes  relating  to  Hhitavater  and  vince 
Foster . 

Only  a  few  pages  of  the  notebook  have  been  used.   Entries 
appear  to  relate  to  ny  activities  on  only  two  days.   My  best 
guess  is  that  I  picked  up  this  notebook  as  new  when  I  was  rushing 
to  a  meeting  and  did  not  have  the  notebook  that  I  was  working  in 
handy.   Apparently,  I  thereafter  set  this  notebook  aside.   I 
believed  that  it  was  a  fresh  notebook  when  I  recently  case  across 
it  and  discovered  the  notes. 

While  Z  have  no  significant  specific  recollection  of  the 
events  noted  therein,  I  believe  that  the  topics  reflected  in  this 
notebook  have  been  exhaustively  explored  in  my   various  interviews 
on  these  topics.   I  regret  any  inconvenience  caused  by  my 
untinely  discovery  of  these  notes;  however,  I  know  that  it  is 
necessary  to  bring  this  setter  to  your  attention. 

I  aa  sending  a  ec  of  this  note  (without  attachnent)  to  the 
Office  of  Professional  Responsibility. 

Please  let  im  know  Aether  there  are  any  other  actions  that 
you  would  like  ae  to  pursue. 

Attachment 

cc:   Michael  S.  Sbaheen,  Jr. 
Counsel 
Office  of  Professional  Responsibility 
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DEPOSITION  OF  STEPHEN  J.  McHALE 
IN  RE:  S.  RES.  120 


THURSDAY,  OCTOBER  19,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  STEPHEN  J.  McHALE,  called  for  exam- 
ination pursuant  to  notice  of  deposition,  at  9:50  a.m.  in  Room  640 
of  the  Hart  Senate  Office  Building,  before  CARMEN  BUNCH,  a 
Notary  Public  within  and  for  the  District  of  Columbia,  when  were 
present: 


MICHAEL  P.  O'CALLAGHAN,  Esq. 

Majority  Associate  Special  Counsel 

JAMES  S.  PORTNOY,  Esq. 

Minority  Associate  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

BARBARA  C.  STERGIS,  Esq. 
BRADLEY  A.  BUCKLES,  Esq. 
Department  of  the  Treasury 
Office  of  the  General  Counsel 
1500  Pennsylvania  Avenue,  NW 
Washington  DC  20220 
On  behalf  of  the  Deponent. 
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1  PROCEEDINGS 

2  MR.  O'CALLAGHAN:    Good  morning.   My  name  is 

3  Michael  O'Callaghan.   I'm  counsel  for  the  majority  on 

4  the  committee.   This  deposition  is  conducted  pursuant 

5  to  Senate  Resolution  120,  a  resolution  which 

6  establishes  a  special  committee  administered  by  the 

7  banking  committee  conducting  investigation  involving 

8  Whitewater  Development  Corporation,  Madison  Guaranty 

9  Savings  and  Loan  Association,  Capital  Management 

10  Services,  Incorporated,  the  Arkansas  Development 

1 1  Finance  Authority  and  other  related  matters. 

12  Section  (l)(b)(2)(e)  of  the  Senate 

13  Resolution  120  authorizes  investigation  and  public 

14  hearings  into  whether  the  report  issued  by  the  Office 

15  of  Government  Ethics  on  July  31,  1994  and  related 

16  transcripts  of  deposition  testimony,  one,  were 

17  improperly  released  to  White  House  officials  or 

18  others  prior  to  their  testimony  before  the  Committee 

19  on  Banking,  Housing  and  Urban  Affairs. 

20  Pursuant  to  Senate  Resolution  229,  or  two, 

21  were  used  to  communicate  to  White  House  officials  or 

22  to  others  confidential  RTC  information  relating  to 

4 

1  Madison  Guaranty  Savings  and  Loan  Association  or 

2  Whitewater  Development  Corporation.   This  will 

3  primarily  be  the  focus  of  today's  deposition. 

4  When  were  you  requested  to  testify? 

5  THE  WITNESS:   About  two  weeks  ago. 

6  MR.  O'CALLAGHAN:    Just  for  your 

7  information,  this  deposition  is  in  advance  of  public 

8  hearings  which  probably  are  likely  to  occur  late 

9  October,  early  November.   It's  likely  that  you  will 
10  probably  be  asked  to  testify  at  the  hearing. 

During  this  deposition,  we  will  ask  you  a 
series  of  questions.   You  will  be  testifying  under 
oath.    If  you  don't  understand  a  question,  let  me  or 
Mr.  Portnoy  know  and  we  will  rephrase  the  question. 

If  you  need  a  break,  also  let  us  know. 

The  stenographer  will  prepare  a  record  of 
questions  and  answers.   The  deposition  will  be 
treated  as  committee  confidential  until  commencement 
of  the  hearings.   We  also  ask  that  you  keep  the 
substance  of  the  depositions  confidential  as  well. 

Prior  to  the  hearings  you  will  receive  a 
letter  from  the  committee  telling  you  that  you  may 
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1  come  to  the  Senate  to  review  the  transcript  of  your 

2  deposition  and  make  note  of  any  corrections  for 

3  transcription  on  an  errata  sheet. 

4  If  you  are  called  to  testify  at  public 

5  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

6  deposition  transcript  four  days  in  advance  of  your 

7  testimony. 

8  My  understanding  is  that's  how  it  worked 

9  last  time,  last  round,  and  that's  they  expect  to  do 

10  in  this  upcoming  round. 

1 1  You  may  be  represented  by  counsel.  Are  you 

12  represented  by  counsel  today? 

13  MS.  STERGIS:    Yes,  he  is.   Barbara  Stergis, 

14  general  counsel's  office.  Treasury  Department. 

15  MR.  O'CALLAGHAN:    Anyone  else  representing 

16  Mr.  McHale? 

17  MR.  BUCKLES:    Brad  Buckles,  general 

18  counsel's  office.  Department  of  Treasury. 

19  MR.  O'CALLAGHAN:    Objections  to  the  form  of 

20  questions  will  be  noted  for  the  record.   Counsel  may 

21  object  on  the  grounds  of  privilege  or  relevance. 

22  Committee  chairman  may  rule  on  objections  where  the 

6 

1  witness  refuses  to  answer  a  question. 

2  Could  you  please  swear  the  witness. 

3  MS.  STERGIS:    Can  we  just  have  a  second? 

4  MR.  O'CALLAGHAN:    Sure. 

5  (Pause.) 

6  MS.  STERGIS:    Can  you  state  what  you  mean 

7  when  you  say  that  the  witness  is  to  keep  the  content 

8  confidential? 

9  MR.  O'CALLAGHAN:    We're  just  asking  that 

10  the  witness  keep  the  contents  of  the  deposition 

1 1  confidential. 

12  MS.  STERGIS:    As  to  whom? 

13  MR.  O'CALLAGHAN:   As  to  anyone. 

14  MS.  STERGIS:    Other  than  counsel. 

15  MR.  O'CALLAGHAN:    Other  than  counsel,  yes. 

16  If  that's  a  problem,  you  can  state  it  on  the  record. 

17  MR.  BUCKLES:    I'm  not  sure  what  the  purpose 

18  of  that  is  and  what  it's  designed  to  do.   These  are 

19  matters  that  we're  all  working  on  all  the  time,  and 

20  any  of  the  items  interrelate  with  each  other,  and 

21  looking  at  documents,  then  I  don't  know  that  we  want 

22  to  be  in  a  position  where  we  get  ~  where  we're 
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agreeing  to  something  that  in  the  course  of  preparing 

2  other  witnesses  that  we're  going  to  be  accused  of 

3  violating  some  sort  of  confidentiality  rule. 

4  MR.  O'CALLAGHAN:    We're  just  asking  that 

5  the  substance  of  the  witness's  testimony  not  be  -- 

6  that  that  be  treated  confidential  and  not  shared  with 

7  other  witnesses. 

8  MR.  BUCKLES:    Well,  I'm  just  not  too  sure 

9  what  you  mean  by  the  substance  of  the  testimony.   If 

10  you  mean  a  lot  of  the  details,  I  mean,  obviously  the 

1 1  substance  of  the  testimony  is  going  to  be  about  what 

12  you've  referred  to  here,  which  is  item  1(e),  and  the 

13  fact  that  he's  here  testifying  about  that  is  going  to 

14  be  known  to  the  other  witnesses,  and  I  don't  know  if 

15  you're  in  a  position  where  you're  suggesting  that 

16  Mr.  McHale  or  Ms.  Stergis  or  I  can't,  when  we're 

17  working  with  the  other  witnesses,  indicate  that 

18  that's  what  the  testimony  is  about.   I  have  a 

19  difficult  time  trying  to  draw  the  line  on  what  you're 

20  saying,  and  I  don't  want  to  agree  to  something  that 

21  I'm  later  going  to  be  accused  of  having  violated. 

il MR.  O'CALLAGHAN:    I  understand.   If  you'd 


1  like,  what  we  can  do  is  draft  up  a  letter  to  you 

2  outlining  exactly  what  the  request  is  with  regard  to 

3  the  treating  of  the  substance  of  the  deposition 

4  that's  taken  here  today.    Is  that  acceptable? 

5  MR.  BUCKLES:    Well,  I  would  like  to  see 

6  that  before  I  have  the  witness  agree  to  something  on 

7  this.    I  mean,  even  in  grand  jury  situations,  there's 

8  not  necessarily  any  absolute  requirement  that  a  grand 

9  jury  witness  can't  talk  to  you. 

10  MR.  O'CALLAGHAN:    It's  a  request  that  we 

1 1  have  made  of  all  witnesses. 

12  MR.  PORTNOY:    In  much  the  same  way  as  there 

13  is  in  a  grand  jury,  there  is  limitation  on  discussion 

14  of  your  testimony,  which  is  different  from  a 

15  limitation  on  discussion  of  underlying  events. 

16  MS.  STERGIS:    What  did  you  say? 

17  MR.  BUCKLES:    I  understand  what  you're 

18  saying. 

19  MR.  PORTNOY:    Would  that  be  a  fair 

20  characterization  of  the  rules  governing  grand 

21  juries? 

|22  MS.  STERGIS:    I  didn't  hear  what  you  said. 
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1  MR.  PORTNOY:    A  witness  is  precluded  from 

2  discussing  his  testimony  before  a  grand  jury,  which 

3  is  different  from  ~ 

4  MS.  STERGIS:    Absolutely  not  true. 

5  MR.  PORTNOY:   Not  with  counsel,  certainly, 

6  but  you  can  talk  about  the  substance,  you're  just  not 

7  supposed  to  talk  about  ~ 

8  MS.  STERGIS:    As  a  former  assistant,  I  will 

9  tell  you  that  a  grand  juror  is  entitled  to  do 

10  whatever  he  would  like  with  respect  to  what  he 

1 1  himself  testified  to  in  the  grand  jury,  and  this  is 

12  not  even  a  judicial  proceeding. 

13  MR.  PORTNOY:    That's  fine. 

14  MR.  O'CALLAGHAN:    Well  -- 

15  MR.  PORTNOY:    It's  your  play. 

16  MR.  O'CALLAGHAN:    Why  don't  we  go  off  the 

17  record  for  a  second. 

18  MR.  PORTNOY:    Thought  we  were. 

19  MR.  O'CALLAGHAN:   No,  we  weren't. 

20  (Discussion  off  the  record.) 

21  MR.  O'CALLAGHAN:    We're  back  on  the 

22  record.   While  we  were  off  the  record,  there  was  some 

10 

1  discussions  with  regard  to  the  committee's  request  to 

2  Mr.  McHale  to  keep  substance  of  discussions  of  the 

3  deposition  today  confidential,  and  counsel  for 

4  Mr.  McHale  would  like  to  make  a  statement  with  regard 

5  to  that  request. 

6  MS.  STERGIS:    We  do  not  agree  with  that 

7  request  and  counsel  for  the  committee  is  free  to  ask 

8  whatever  questions  it  wishes  of  this  witness  and 

9  ftiture  witnesses  as  to  the  people  with  whom  they 

10  discussed  this  matter. 

1 1  MR.  O'CALLAGHAN:   And  when  you  say  you 

12  don't  agree  with  the  request,  you're  not  acceding  to 

13  the  request;  is  that  correct? 

14  MS.  STERGIS:    We  are  not  acceding  to  the 

1 5  request. 

16  Whereupon, 

17  STEPHEN  J.  MC  HALE 

18  was  called  as  a  witness  for  examination  and  testified 

19  as  follows: 

20  EXAMINATION 

21  BY  MR.  O'CALLAGHAN: 

22  Q      Please  state  and  spell  your  frill  name  for 
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1  the  record. 

2  A      Stephen  J.  McHale,  M-c-H-a-1-e. 
3 

4 

5  Q      Your  present  business  address? 

6  A      1500  Pennsylvania  Avenue,  Northwest, 

7  Washington,  D.C.  20020. 

8  Q      Mr.  McHale,  what's  your  present  position? 

9  A      Deputy  assistant  general  counsel  for 

10  general  law  and  ethics  of  the  Department  of  Treasury. 

1 1  Q      Could  you  please  give  me  a  review  of  your 

12  employment  history  since  you  graduated  from  college. 

13  A      I  worked  as  a  floor  laborer  in  New  York 

14  City  for  about  five  months  in  1977,  four  months.    I 

15  then  went  to  law  school  in  Washington,  D.C. 

16  Q      Where  did  you  attend  school? 

17  A      American  University,  starting  in  1977. 

18  During  the  summer  of  1978,  I  clerked  at  the  economic 

19  development  administration  of  Department  of 

20  Commerce.   During  the  school  year  from  1978  in  the 

21  summer  of  1979  and  during  the  school  year  of  1979/80, 

22  I  clerked  for  a  firm  called  Bonner,  Thompson, 
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1  O'Connell  &  Gaines  in  Washington,  D.C. 

2  Graduated  from  law  school  in  1980  and 

3  clerked  for  Judge  John  Hess  on  the  D.C.  Superior 

4  Court.    In  1981  I  went  to  work  for  the  office  of  the 

5  special  counsel.  Merit  Systems  Protection  Board  as  a 

6  trial  attorney  for  three  years.   During  that  time  I 

7  was  on  detail  to  the  U.S.  Attorney's  office  in  D.C. 

8  for  six  months,  five  months,  civil  division. 

9  In  19  - 

10  Q      I  don't  mean  to  interrupt  you,  but  what 

1 1  exactly  did  your  detail  entail? 

12  A      I  was  detailed  in  the  civil  division  of  the 

13  United  States  Attorney's  Office.   I  handled  trials 

14  and  other  procedural  matters  that  came  up  before  that 

15  office.   I  handled  a  number  of  special  counsel  cases 

16  that  were  there  but  anything  else  that  the  U.S. 

17  Attorney's  office  assigned  to  me. 

18  In  1984,  I  think  October  of  1984,  1  went  to 

19  work  for  the  Department  of  Justice  civil  division, 

20  commercial  litigation  branch.   In  1990  I  came  to  work 

2 1  for  the  Treasury  Department  in  my  present  position. 

22  Q      And  where  did  you  attend  college? 
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1  A      University  of  Nottingham  in  England. 

2  MR.  PORTNOY:    I'm  sorry,  sir,  I  missed  your 

3  statement  as  to  when  you  began  your  present 

4  position. 

5  THE  WITNESS:   August  of  1990. 

6  MR.  PORTNOY:   Thank  you. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Mr.  McHale,  are  you  aware  of  the 

9  committee's  document  request  to  the  Department  of 

10  Treasury  in  connection  with  this  matter? 

1 1  MS.  STERGIS:   Of  what  date? 

12  BY  MR.  O'CALLAGHAN: 

13  Q      I  guess  there  were  a  number  of  them.   Are 

14  you  aware  of  any  of  the  document  requests  in 

15  connection  with  this  matter? 

16  A      Yes. 

17  Q      And  with  respect  to  all  the  document 

1 8  requests,  did  you  search  for  responsive  documents, 

19  notes,  reports,  memoranda? 

20  MS.  STERGIS:   Do  you  want  to  break  it  down 

2 1  by  time  period? 

22 MR.  O'CALLAGHAN:   Unfortunately  I  don't 
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1  have  the  dates  with  me. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      Are  you  aware  of  the  dates  of  the  different 

4  requests? 

5  A      Of  all  the  document  requests  that  I'm  aware 

6  of,  I  have  searched  my  office,  yes. 

7  Q      Have  all  documents  that  were  responsive  to 

8  the  requests  that  you're  aware  of  been  produced? 

9  A      I  produced  from  my  office  to  the  team  of 

10  Treasury  lawyers  ~  may  I  ask  a  question  for 

1 1  clarification.  Are  we  only  talking  about  document 

12  requests  responsive  to  Senate  Resolution  120? 

13  Q      Correct. 

14  A      With  regard  to  Senate  Resolution  120,  I 

1 5  searched  my  office  and  produced  any  documents  that 

16  were  responsive  to  those  requests  to  the  team  of 

1 7  lawyers  at  Treasury  who  were  handling  document 

18  production.   I  do  not  know  what  documents  they 

19  produced. 

20  Q      And  did  you  search  for  documents  outside  of 

21  your  office  as  well? 

22  A      Not  outside  of  my  suite  of  offices,  no. 
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1  MR.  PORTNOY:    Off  the  record. 

2  (Discussion  off  the  record.) 

3  MR.  O'CALLAGHAN:    Back  on  the  record. 

4  MS.  STERGIS:    Do  you  mean  documents  that 

5  would  have  been  authored  by  him  or  by  others? 

6  BY  MR.  O'CALLAGHAN: 

7  Q      Documents  responsive  to  the  request  that 

8  you're  aware  of. 

9  A      With  regard  to  the  document  requests  from 

10  the  committee  that  I  know  of  with  regard  to  Senate 

11  Resolution  120,  I  searched  my  office  and  a  couple  of 

12  other  file  cabinets  outside  of  my  office  in  my  suite 

13  of  offices  where  I  believe  that  responsive  documents 

14  might  be  located. 

15  Q      Were  there  any  documents  responsive  to 

16  responses  that  you're  aware  of  that  were  located 

17  outside  of  your  office  or  the  filing  cabinets  that 

18  you  inspected? 

19  A      My  understanding  is  that  there  were  other 

20  documents  that  were  responsive  to  the  requests  that 

21  A'ere  produced  that  were  outside  of  my  office,  yes. 

22 Q      Any  within  your  possession  — 
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1  A      No. 

2  Q      ~  custody  or  control? 

3  A      No. 

4  Q      Do  you  maintain  any  files  at  home? 

5  A      No,  not  of  work  papers. 

6  Q      Have  you  spoken  with  anyone  other  than  your 

7  counsel  prior  to  this  deposition? 

8  A      Yes. 

9  Q      Who  have  you  spoken  to? 

10  A      When? 

1 1  Q      Prior  to  the  deposition,  with  regard  to 

12  this  deposition  or  the  subject  matter. 

13  MS.  STERGIS:   Do  you  want  to  break  down  the 

14  question?  It's  compound. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Sure.   With  regard  to  ~  let  me  rephrase 

17  the  question. 

1 8  Have  you  spoken  with  anyone  other  than 

19  counsel  with  regard  to  your  deposition  here  today? 

20  A      Yes. 

21  Q      Who  have  you  spoken  to? 

22  A      Other  than  counsel  ~ 
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1  (Witness  conferred  with  counsel.) 

2  MS.  STERGIS:    Mr.  McHale  is  in  the  general 

3  counsel's  office  of  Treasury.   Do  you  mean  other  than 

4  me  and  Mr.  Buckles? 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Other  than  counsel  that's  representing  you 

7  here  today. 

8  A      Edward  Knight,  Neal  Wolin. 

9  Q      Could  you  spell  the  second  name? 

10  A      W-o-l-i-n.    Kenneth  Schmalzbach, 

1 1  S-c-h-m-a-1-z-b-a-c-h.  Ms.  Kaplan,  whose  first  name 

12  I  forgot. 

13  MS.  STERGIS:    Lenore. 

14  THE  WITNESS:    Lenore  Kaplan.   Mark 

15  Hingston,  H-i-n-g-s-t-o-n,  Ann  Marie  McGuire,  David 

16  Dougherty,  Peter  Rittling,  Francine  Kemer.   I  talked 

17  to  a  lot  of  people  about  this  deposition.   I'm 

18  actually  not  sure.   That  is  certainly  not  an 

19  exhaustive  list.    My  wife,  my  sister,  a  very  ~  more 

20  people  than  that.   That  is  not  an  inclusive  list. 

21  It's  all  1  can  think  of  at  the  moment,  but  I'm  sure 

22  there's  more  people.   Bob  McNamara. 


1  BY  MR.  O'CALLAGHAN: 

2  Q      Are  those  all  people  employed  at  the 

3  Department  of  Treasury  that  you  spoke  with? 

4  A      Except  for  my  wife  and  sister. 

5  Q      Were  there  other  employees  at  the 

6  Department  of  Treasury  that  you  spoke  with? 

7  A      Yes. 

8  Q      Do  you  recall  their  names? 

9  A      Debra  Diener. 

10  Q      How  do  you  spell  her  last  name? 

1 1  A      D-i-e-n-e-r.   I'm  sure  there  are  other 

12  people.   I  can't  recall  them  right  now. 

1 3  Q      What  were  the  substance  of  discussions  that 

14  you  had  with  Bob  McNamara? 

1 5  A      We  discussed  the  fact  that  I  was  going  to 

16  be  deposed,  the  fact  originally  that  he  was  not, 

17  although  I  understand  he's  now  been  asked  to  be  a 

18  witness.    Subsequently,  we  talked  about  the  fact  that 

19  he  was  going  to  be  a  witness.    I'm  not  sure.   In  the 

20  course  of  preparing  for  the  deposition,  1  may  have 

21  asked  him  some  questions  about  the  documents  I 

22  reviewed. 
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1  Q      Do  you  recall  which  documents  and  what  the 

2  questions  were? 

3  A      No,  I  do  not. 

4  Q      When  did  these  discussions  take  place? 

5  A      Sometime  in  the  past,  since  I  knew  —  since 

6  it's  in  connection  with  this  deposition,  sometime 

7  since  I  was  notified  of  the  deposition. 

8  Q      What  were  the  discussions  you  had  with 

9  Francine  Kemer? 

10  A      I  believe  it  was  the  same  as  with  Bob,  the 

1 1  fact  that  I  was  going  to  be  deposed,  the  fact  that 

12  she  was  going  to  be  deposed  and  some  questions  again 

13  about  --  I  reviewed  a  lot  of  the  documents  that  were 

14  going  to  be  ~  that  I  was  told  were  produced  and  I 

15  had  questions  about  some  of  the  documents. 

16  Ms.  Kemer  had  some  questions  about  some  of  the 

17  documents  and  she  asked  me  some  questions. 

18  Q      What  were  the  specific  questions  that  you 

19  had  with  regard  to  documents? 

20  A      I  don't  remember  all  of  them.   One  of  them 

21  I  remember  concerned  an  E-mail  Kenneth  Schmalzbach 

22  wrote.   She  asked  me  if  I  had  a  copy  of  it.    She 
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1  recalled  the  E-mail  and  asked  if  I  had  seen  a  copy  of 

2  it. 

3  Q      What  did  the  E-mail  ~  what  subject  did  the 

4  E-mail  deal  with? 

5  A      It  was  a  late  July  E-mail  that  had  to  do 

6  with  the  conversation  that  Ken  had  with  Francine 

7  Kemer,  July  1994. 

8  Q      What  were  the  specific  contents  of  the 

9  E-mail? 

10  A      I  can't  be  specific.  It  had  to  do  with  the 

1 1  IG  transcripts  and  something  about  Ellen  Kulka, 

12  general  counsel  of  the  RTC,  and  her  position  with 

13  regard  to  redactions  to  the  transcripts. 

14  Q      Was  this  E-mail  produced  to  the  special 

15  committee? 

16  A      I  do  not  know.    You'll  have  to  ask  the 

17  lawyers  who  produced  it. 

18  Q      What  specifically  did  the  E-mail  say  about 

19  the  IG  transcripts? 

20  A      I  think  I've  told  you  probably  all  I  can 

21  remember  on  the  specifics  of  it. 

22  Q      What  other  questions  were  raised  during 
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1  that  discussion? 

2  A      We  talked  about  the  order  of  witnesses,  we 

3  talked  about  ~  again,  the  first  time  1  spoke  to  her 

4  we  talked  about  the  fact  that  Ed  Knight  and  Bob 

5  McNamara  were  not  on  the  list  of  witnesses.   We  then 

6  subsequently  talked  briefly  about  the  fact  that  ~ 

7  one  of  us,  1  can't  remember  who  called  who,  but  one 

8  of  us  called  the  other  to  say  that  they  had  been 

9  identified  as  witnesses  by  the  committee. 

10  I  know  we  had  other  discussions.    1  don't 

1 1  recall  them.    I  know  we  talked  about  other  things 

12  because  the  conversations  were  not  one-minute 

13  conversations,  but  I'm  having  a  little  trouble 

14  pulling  it  back. 

1 5  Q      Did  you  have  any  discussions  about  any 

16  other  documents? 

17  A      I  believe  so. 

18  Q      What  documents  did  you  discuss? 

19  A      We  talked  about  some  newspaper  articles 

20  that  had  appeared  in  May  of  this  year  and  also  during 

21  1994. 

22 Q      What  was  the  discussion  regarding  the 


1  newspaper  articles? 

2  A      Francine  reminded  me  that  there  had  been 

3  some  newspaper  articles  in  May  or  April  of  1995 

4  concerning  in  part  the  transmission  of  ~ 

5  transmission,  I  believe,  of  the  transcripts  to  the 

6  White  House.    I  had  forgotten  about  those  articles. 

7  We  discussed  briefly  a  review  of  newspaper 

8  articles  that  1  had  made  at  some  point  or  that  had 

9  been  made  by  me  and  by  others  for  me  concerning  the 

10  subject  matter  ~  well,  actually  concerning  the  last 

1 1  year's  Whitewater  investigation  generally,  the 

12  Treasury  White  House  contacts  and  newspaper  articles 

13  about  the  Whitewater  criminal  referrals. 

14  Q      Did  you  have  any  discussion  about  any  other 

15  documents  other  than  newspaper  articles? 

16  A      Well,  obviously  in  our  discussions, 

1 7  transcripts  were  discussed  because  ~  and  1  assume 

1 8  those  transcripts  have  been  produced,  so  I  assume 

19  those  are  within  the  documents  because  that  was  the 

20  subject  matter  which  these  depositions  are  about.   I 

21  believe  the  answer  to  your  question  is  yes,  but  1  do 

22  not  recall  specifics. 
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1  Q      Don't  recall  the  specifics,  okay.   And 

2  these  discussions  took  place  within  the  last  two 

3  weeks? 

4  A      Uh-huh.    I've  been  talking  to  Francine  off 

5  and  on  for  the  last  year  or  more,  actually.   I've 

6  known  Francine  for  about  three  years,  so  it's  kind  of 

7  hard  for  me  to  time  frame  conversations  with 

8  Ms.  Kemer. 

9  Q      With  regard  to  Ed  Knight,  what  discussions 

10  did  you  have  with  Mr.  Knight? 

1 1  A      We  discussed  again  the  fact  that  I  was 

12  going  to  be  a  witness,  when  it  was  scheduled. 

13  Subsequently  we  discussed  the  fact  that  he  was  going 

14  to  be  a  witness.   He  asked  me  about  one  document, 

1 5  which  was  a  memorandum  he  had  sent  to  the  deputy 

16  Inspector  General  in  late  July  1994. 

17  Q      What  did  that  memorandum  deal  with? 

18  A      It  deah  with  a  request  that  the  deputy 

19  Inspector  General  had  received  from  the  Senate 

20  committee  for  copies  of  the  IG's  transcripts  of  the 

21  IG's  interviews. 

22 Q      Did  you  have  any  other  discussions  with 


1  Mr.  Knight? 

2  A      I  had  two  or  three  discussions  with 

3  Mr.  Knight  about  the  fact  that  I  was  going  to  be  a 

4  witness,  he  was  not,  he  was  going  to  be  a  witness, 

5  when  I  was  scheduled  for  it,  that  kind  of 

6  conversation.  Aside  from  that,  the  one  conversation 

7  about  this  memorandum,  no. 

8  Q      Did  you  discuss  any  other  documents  in 

9  connection  with  this  deposition? 

10  A      With  who? 

1 1  Q      With  Mr.  Knight. 

12  A      Any  other  documents? 

13  Q      Correct. 

14  A      No,  I  don't  believe  so. 

1 5  Q      What  are  the  discussions  you  had  with  Peter 

16  Kittling? 

17  A      Peter  works  with  me.   I  talk  to  Peter  all 

18  the  time.   He's  one  of  my  staff  members.   Concerning 

19  what? 

20  Q      Concerning  what  your  testimony  would  be 

2 1  here  today. 

22  MS.  STERGIS:    I  didn't  understand  that  to 
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1  be  the  pending  question.   Objection. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      That's  fine.   Did  you  have  any  discussions 

4  regarding  what  your  testimony  would  be  here  today? 

5  A      I  had  asked  Peter  to  do  a  nexus  search  for 

6  me,  which  he  did,  in  connection  with  my  testimony 

7  here  today.   Mr.  Rittling  is,  I  believe,  one  of 

8  Mr.  Buckles'  team  of  attorneys  who  is  reviewing  the 

9  documents  and  gathering  the  documents.   If  I  had  ~ 

10  so  I  believe  I  discussed  with  Mr.  Rittling  documents 

1 1  and  I  asked  him  where  documents  were,  particular 

12  documents  were,  I  think.   I  think  it  was  with 

13  Mr.  Rittling  that  I  had  these  conversations.  Again, 

14  I  talked  about  the  fact  that  I  was  going  to  be  a 

1 5  witness. 

16  Q      Did  you  have  any  conversations  ~  excuse 

17  me. 

1 8  What  conversations  did  you  have  with 

19  Mr.  Schmalzbach  regarding  this  deposition? 

20  A      I  work  for  Mr.  Schmalzbach,  he  is  my 

2 1  immediate  supervisor,  therefore,  I  have  daily 

22  conversations,  multiple  daily  conversations  with 
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1  Mr.  Schmalzbach  on  a  wide  range  of  subjects.   We 

2  discussed  the  scheduling  of  the  deposition,  who  was 

3  and  who  was  not  called  as  a  witness.   We  discussed 

4  who  our  lawyers  were  going  to  be.   We  discussed  a  May 

5  1995,  April-May  1995  newspaper  article.   We  discussed 

6  potential  for  ~  of  any  claims  of  executive 

7  privilege.   We  discussed  whether  he  had  reviewed  a 

8  letter  that  I  had  written  on  July  23  of  1994.    I'm 

9  sure  we  had  further  discussions.   That's  what  I  can 

10  recall  at  the  moment. 

1 1  MR.  BUCKLES:    I  wonder  if  we  might  break 

12  for  just  a  second  so  I  could  ask  Mr.  McHale  a 

13  question. 

14  MR.  O'CALLAGHAN:    Sure. 

15  (Discussion  off  the  record.) 

16  MR.  O'CALLAGHAN:    Back  on  the  record. 

17  BY  MR.  O'CALLAGHAN: 

18  Q      Before  we  went  off  the  record,  Mr.  McHale, 

19  you  were  discussing  conversations  you  had  with 

20  Mr.  Schmalzbach  with  regard  to  the  deposition  today. 

21  A      1  think  I  just  said  that  I'm  sure  I  had 

22  additional  conversations  with  Mr.  Schmalzbach.  As  I 
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1  said,  I  talk  to  him  many  times  a  day.   Oh,  at  one 

2  point  I  talked  to  him  about  the  fact  that  the 

3  document  team  had  just  brought  up  another  group  of 

4  documents  for  him  to  review.   He  had  already  left  for 

5  the  day  and  I  suggested  that  ~  actually,  1  left  a 

6  message  with  his  wife  that  he  might  want  to  come  back 

7  and  look  at  those  documents.    It  was  the  night  before 

8  his  deposition  was  scheduled  earlier  this  week. 

9  And  then  subsequently  1  talked  to  him  about 

10  the  fact  that  he  might  want  to  go  down  and  look  at 

1 1  those  documents.   And  I  know  1  talked  about  other 

12  things  with  him,  but  I  do  not  actually  recall  the 

13  specifics. 

14  Q      Do  you  recall  having  discussions  with  him 

15  about  any  other  specific  documents  other  than  the 

16  July  23  letter? 

17  A      And  the  pile  he  should  go  back  and  look 

18  at? 

19  Q      Correct.    I  mean,  you  also  discussed 

20  newspaper  articles,  but  other  than  that. 

21  A      There  was  a  chronology  of  events  which  I 

22  saw  in  the  documents,  in  the  documents  I  reviewed 
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1  that  1  did  not  know  who  had  prepared.   1  asked  him 

2  who  had  prepared  it. 

3  Q      Was  that  chronology  prepared  in  connection 

4  with  these  depositions? 

5  A      No. 

6  Q      Any  other  documents  that  were  discussed? 

7  A      No.    Possibly,  but  I  don't  recall. 

8  Q      Did  either  of  you  discuss  with  each  other 

9  what  the  substance  of  your  testimony  would  be  at  the 

10  depositions? 

1 1  A      Only  in  most  general  terms. 

12  Q      Have  you  discussed  the  testimony  of  anyone 

13  who  has  been  deposed  here  in  connection  with  the 

14  resolution,  what  their  testimony  was? 

15  MS.  STERGIS:    Excuse  me.    Could  you 

16  identify  who  has  been  deposed  to  date? 

17  MR.  O'CALLAGHAN:    I'm  just  asking  anyone  he 

1 8  knows  who  has  testified,  if  he  has  spoken  with 

19  anyone. 

20  THE  WITNESS:   Only  that  I  understand  --  the 

21  only  discussion  I  have  had  is  one  in  which  I  was  told 

22  Bob  Cesca's  deposition  lasted  about  7-1/2  hours. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      Who  did  you  have  that  conversation  with? 

3  A      I  don't  recall.   Possibly  Ms.  Stergis. 

4  Q      But  you  didn't  actually  speak  with 

5  Mr.  Cesca? 

6  A      No. 

7  Q      I'm  going  to  move  to  some  more  general 

8  areas.   Could  you  describe  to  me  how  the  Office  of 

9  General  Counsel  at  Department  of  Treasury  is 

1 0  structured? 

1 1  A      General  counsel  is  the  head  of  the  Office 

12  of  General  Counsel.   He's  also  the  head  of  the  legal 

13  division,  which  consists  of  almost  all  attorneys  of 

14  the  Department  of  Treasury.   Under  the  general 

15  counsel  is  the  deputy  general  counsel.   There  are 

16  five  assistant  general  counsels,  one  of  whom  is  the 

17  chief  counsel  of  the  Internal  Revenue  Service.  The 

1 8  other  four  are  the  assistant  general  counsel  for 

19  international  affairs,  assistant  general  counsel  for 

20  enforcement,  assistant  general  counsel  for  banking 

21  and  finance  and  the  assistant  general  counsel  for 

22  general  law  and  ethics.   There's  also  an  associate 
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1  general  counsel  for  legislation,  litigation  and 

2  regulation. 

3  Each  of  those  general  counsels  have 

4  staffs.   Each  of  those  assistant  general  counsels 

5  have  staffs  and  each  of  them  has  a  deputy  and  each 

6  bureau  of  the  Department  of  the  Treasury  has  a  chief 

7  counsel  and  staff 

8  Q      Between  March  and  August  of  1994,  what  was 

9  your  position? 

10  A      Deputy  assistant  general  counsel.   At  the 

1 1  time,  my  office  was  called  administrative  and  general 

12  law.   The  same  position  I  hold  now.   Just  the  title 

1 3  of  the  office  changed. 

14  Q      You  say  the  name  of  the  office  has  changed? 

15  A      In  December  of  1994. 

16  Q      But  is  it  basically  the  same  office? 

17  A      It's  exactly  the  same  office. 

18  Q      Who  did  you  report  to  during  that  time 

19  period? 

20  A      Kenneth  Schmalzbach. 

21  Q      What  was  his  title? 

22  A      Assistant  general  counsel,  administrative 
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1  general  law. 

2  Q      Who  did  Mr.  Schmalzbach  report  to? 

3  A      Who  was  the  time  frame  again? 

4  Q      March  through  August  1994. 

5  A      Dennis  Foreman. 

6  Q      What  was  Mr.  Foreman's  title? 

7  A      Deputy  general  counsel. 

8  Q      Who  did  Mr.  Foreman  report  to? 

9  A      Jean  Hanson. 

10  Q      Was  Jean  Hanson  a  general  counsel? 

1 1  A      She  was  the  general  counsel,  yes. 

12  Q      A  or  the? 

13  A      She  was  the  general  counsel.   There  was 

14  only  one. 

15  Q      That's  what  I  thought  you  said.   During 

16  this  time  period,  did  you  have  anyone  that  reported 

17  to  you? 

18  A      Yes. 

19  Q      Who  reported  to  you? 

20  A      There  were  a  number  of  staff  attorneys.   Do 

2 1  you  want  their  names? 

22 Q      Yes,  please. 


1  A      Randolph  Sim. 

2  Q      How  do  you  spell  the  last  name? 

3  A      S-i-m.   Mark  Hingston,  H-i-n-g-s-t-o-n, 

4  Rochelle  Granat,  G-r-a-n-a-t,  Ann  Marie  McGuire, 

5  Henry  Booth,  David  Dougherty,  Peter  Rittling  and 

6  William  Murphy.   Then  there  are  ~  there  is  an  ethics 

7  specialist,  Mary  Grace  Tillotson,  T-i-1-l-o-t-s-o-n, 

8  and  three  secretaries,  Jean  Long,  Bemetta  Smith  and 

9  Lizael  Mosquera,  M-o-s-q-u-e-r-a.   I  think  that's  a 

10  complete  list. 

1 1  Q      What  matters  does  the  counsel's  office  of 

12  administrative  and  general  law  deal  with? 

13  A      It's  now  called  general  law  and  ethics,  but 

14  we  dealt  with  the  same  subject  matter  throughout. 

15  Q      Why  don't  we  deal  with  it  during  the  time 

16  period  March  through  August  of  '94. 

1 7  A      What  subject  matter? 

18  Q      Correct.   What  areas  were  your 

19  responsibilities? 

20  A      Our  clients,  which  is  how  we  generally 

21  define  our  responsibilities,  our  principal  client 

22  aside  from  the  Secretary  and  Deputy  Secretary  of  the 
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1  Treasury  would  be  the  Assistant  Secretary  for 

2  general  ~  for  management,  the  Treasury  of  the  United 

3  States,  the  Assistant  Secretary  for  public  affairs 

4  and  the  Executive  Secretary. 

5  Our  subject  areas,  which  actually  crossed 

6  client  lines  somewhat,  include  personnel  law,  EEO 

7  law,  labor  law,  disclosure  law,  fiscal  and 

8  appropriations  law,  contracts,  procurements,  ethics, 

9  and  anything  that  doesn't  fall  into  any  other 

10  category,  that's  not  international  affairs,  banking 

1 1  and  finance  or  enforcement. 

12  Q      Do  you  kind  of  bat  cleanup? 

13  A      Yes. 

14  Q      Does  the  Office  of  General  Counsel  have  any 

1 5  oversight  responsibilities  with  respect  to  the 

16  Treasury'  Inspector  General's  office? 

17  A      Does  who? 

18  Q      Office  of  General  Counsel. 

19  A      For  Treasury's  Inspector  General's  office? 

20  Q      Correct. 

2 1  A      Not  for  the  Inspector  General,  no. 

22 Q      Any  aspect  of  the  Inspector  General's 
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1  office? 

2  A      There  is  a  legal  counsel  or  counsel  to  the 

3  Inspector  General  who  reports  to  the  deputy  general 

4  counsel. 

5  Q      Who  is  that  currently? 

6  A      Lori  Vassar. 

7  Q      How  about  for  the  time  period  March  through 

8  August  1994? 

9  A      Francine  Kemer. 

10  Q      What  type  of  oversight  does  the  Office  of 

1 1  General  Counsel  have  over  the  legal  counsel  to 

12  Inspector  General? 

1 3  A      Counsel  of  the  Inspector  General  reports  to 

14  the  deputy  general  counsel. 

15  MS.  STERGIS:    Are  you  talking  about  the 

16  March- August  '94  time  frame? 

17  BY  MR.  O'CALLAGHAN: 

18  Q      Specifically  March  to  August  1994  time 

19  frame. 

20  A      During  that  time  frame,  there  was  an 

2 1  agreement  between  the  Inspector  General  and  the 

22  general  counsel  which  removed  the  counsel  to  the 
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1  Inspector  General  from  the  oversight  of  the  deputy 

2  general  counsel  for  any  matters  related  to,  I  guess 

3  we  could  generally  call  it  Whitewater  or  the 

4  Inspector  General's  investigation  into  the  Treasury 

5  White  House  contacts. 

6  Q      And  when  was  that  effective? 

7  A      I  believe  it  was  sometime  in  June  of  1994 

8  that  that  agreement  was  documented.  I  don't  know 

9  whether  it  was  in  place  before  then. 

10  Q      Did  the  counsel  to  the  Inspector  General 

1 1  during  that  time  period  report  to  the  deputy  general 

12  counsel  for  all  other  matters? 

13  A      Yes. 

14  Q      During  the  time  period  March  through  August 

15  '94,  what  type  of  contact  did  the  office  of 

16  administrative  and  general  law  have  with  the 

17  Inspector  General's  office?  You  can  start  with  the 

18  general  description,  too. 

19  A      We  work  with  the  Inspector  General's  office 

20  on  a  wide  range  of  issues,  access  issues,  any  issues 

21  that  come  up  in  the  management  context,  audits  that 

22  they  do. 


1  Q      I'm  sorry,  management  context  ~ 

2  A      My  client  is  the  Assistant  Secretary  for 

3  management.  Obviously  that  involves  a  wide  range  of 

4  issues  that  the  Inspector  General  looks  at.   They  do 

5  many  audits  and  investigations  that  in  some  way 

6  involve  my  clients. 

7  At  that  time  they  were  also  doing  ~  I 

8  believe  they  were  still  doing  an  audit  of  part  of  the 

9  ethics  program,  the  confidential  financial  disclosure 

10  system.   In  part,  that's  the  responsibility  of  my 

1 1  office.   We  were  having  contacts  with  them  on  that. 

12  They  were  doing  several  other  investigations 

13  involving  both  bureau  and  departmental  employees  and 

14  other  matters  that  we  would  have  had  contact  with 

15  them. 

16  I  probably  deal  with  the  inspector 

17  general's  office  one  or  more  times  a  week,  so  there 

1 8  were  a  lot  of  matters. 

19  Q      Is  that  true  for  the  time  period  March  to 

20  August  1994? 

21  A      That's  the  time  period  you  asked  me  about. 

22  Q      I'm  sorry,  you  spoke  in  the  present  tense. 
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1  A      That's  true  for  the  present  tense  as  well. 

2  Q      Thank  you.    During  the  time  period  we  were 

3  talking  about,  did  your  office  have  any  contact  with 

4  the  Office  of  Inspector  General  with  regard  to  any 

5  Whitewater  matters? 

6  A      Yes. 

7  Q      What  were  the  contacts  between  the  two 

8  offices  with  regard  to  Whitewater  matters? 

9  MS.  STERGIS:    Can  you  be  a  little  more 

10  specific? 

1 1  MR.  O'CALLAGHAN:    It's  meant  to  elicit  a 

12  general  response. 

13  THE  WITNESS:    We  had  contacts  concerning 

14  their  support  for  the  Office  of  Government  Ethics  in 

15  the  conduct  of  their  investigation  in  support  of  the 

16  Office  of  Government  Ethics. 

17  BY  MR.  O'CALLAGHAN: 

18  Q      You  said  you  had  contacts  with  regard  to 

19  the  support  of  the  Office  of  Government  Ethics.   Did 

20  you  provide  them  with  any  services  or  what  was  your 

2 1  role  with  regard  to  their  support  of  Office  of 

22  Government  Ethics? 


1  A      During  March,  the  Secretary  had  requested  a 

2  review  by  the  Office  of  Government  Ethics  for  the 

3  Treasury  White  House  contacts.  The  Office  of 

4  Government  Ethics  had  essentially  initially  responded 

5  that  they  did  not  have  the  resources  to  conduct  that 

6  investigation.   They  ~  the  conversation  in  which  I 

7  was  present,  1  believe,  with  Jane  Ley,  I  believe  by 

8  telephone;  they  indicated  that  they  would  be 

9  contacting  the  Office  of  Inspector  General  at 

10  Treasury  and  RTC  to  assist  them. 

1 1  Following  that  telephone  call,  I  had  a 

12  brief  conversation  with  Francine  Kemer,  I  believe, 

13  or  someone  in  the  inspector  general's  office.   It  may 

14  have  been  a  staff  member  on  her  staff,  essentially 

15  giving  them  the  heads-up  that  they  would  be  getting  a 

16  call  from  the  Office  of  Government  Ethics  and  talking 

17  a  little  bit,  I  think  there  was  some  discussion  about 

18  what  that  ~  why  was  it  OGE  that  would  be  calling  the 

19  IG. 

20  Q      How  did  you  get  involved  with  the  call  with 

2 1  Jane  Ley? 

22  A      Well,  remember,  the  ethics  is  our  area  and 
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1  one  of  the  issues  ~  we  deal  with  the  Office  of 

2  Government  Ethics  frequently  on  a  very  wide  range  of 

3  issues.   We  know  the  attorneys  over  there,  we  know 

4  the  people  over  there,  and  normally  almost  any 

5  contact  with  the  Office  of  Government  Ethics  would  be 

6  handled  by  me  office. 

7  Q      And  were  you  asked  to  assist  the  Office  of 

8  Government  Ethics? 

9  A      In  what? 

10  Q      They  were  asked  to  conduct  a  review  by  the 

1 1  Secretary;  is  that  correct? 

12  A      Yes. 

1 3  Q      Were  you  asked  by  the  Office  of  Government 

14  Ethics  to  assist  them  in  conducting  their  review? 

15  When  1  say  "you,"  I  mean  your  office. 

16  A      My  office,  yes,  we  provided  them  —  we 

17  provided  to  the  Inspector  General  at  the  request  of 

18  the  Office  of  Government  Ethics  a  memorandum  of  legal 

19  opinion  on  the  work  of  Treasury  employees  in 

20  connection  with  the  Resolution  Trust  Corporation.   We 

21  provided  them  some  copies  of  regulations.   I  think  we 

22  talked  about  scheduling.   We  talked  — 
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1  Q      I'm  sorry,  scheduling  with  regard  to  what? 

2  A      Generally  when  they  would  get  their  advice 

3  back  to  the  Secretary.   Secretary  had  asked  for  their 

4  advice  and  we  talked  to  them  about  when  they  would 

5  get  their  advice  back. 

6  Q      Scheduling  of  the  timing  of  the  analysis 

7  that  they  requested? 

8  A      When  they  would  get  their  advice  back.   We 

9  were  trying  to  find  out  when  they  would  get  their 

10  advice  back  to  the  Secretary.  We  might  have  provided 

1 1  them  with  some  additional  assistance.   I'm  not  sure 

12  if  —  what  I'm  not  sure  about  is  whether  we  provided 

13  them  with  copies  of  documents  we  had  produced  or 

14  whether  they  were  provided  to  the  inspector  general, 

15  who  provided  them  to  them,  but  we  may  have  done  that. 

16  Q      With  regard  to  the  legal  opinion  that  was 

17  provided  them,  who  prepared  that  opinion? 

18  A      It  was  signed  by  Ken  Schmalzbach.  I  know 

19  he  worked  on  it.    I  reviewed  it.    I'm  not  sure  if  it 

20  was  also  ~  I  believe,  I'm  fairly  certain  parts  of  it 

21  would  have  been  worked  on  by  staff  of  the  office,  but 

22  I'm  not  sure  whom. 
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1  Q      When  was  that  produced? 

2  A      Produced  to  who? 

3  Q      Well,  when  was  the  product  finished? 

4  A      There's  a  date  on  it.   I  think  work  started 

5  on  it  sometime  maybe  June.   It  may  have  been  finished 

6  in  June,  it  may  have  been  July,  of  1994.    It  may  have 

7  been  earlier  than  that,  but  I  don't  think  so. 

8  Q      What  type  of  service  does  the  Office  of 

9  Administrative  and  General  Law,  what  type  of  services 

10  did  they  provide  the  Office  of  the  Secretary  during 

1 1  the  time  period  March  through  August  '94? 

12  A      All  of  our  work  is  for  the  Secretary. 

13  Q      But  any  specific  work  for  the  Office  of  the 

14  Secretary? 

15  A      Ethics  advice.  There  isn't  actually 

16  something  that  easily  is  defined  as  the  Office  of  the 

17  Secretary,  so  I'm  having  a  little  trouble  with  that, 

18  unless  you're  talking  about  the  Secretary  and  his  two 

19  confidential  Secretaries.  The  term  is  sort  of — 

20  sometimes,  used  to  cover  all  the  departmental 

2 1  offices. 

22 Then  we  changed  the  title  from  Office  of 


1  Secretary  to  departmental  offices.   It  generally 

2  would  include  ~  1  would  include  within  the  term 

3  Office  of  Secretary  the  Chief  of  Staff,  office  of 

4  Executive  Secretary  and  some  would  also  include  the 

5  Deputy  Secretary.  The  term  is  a  little  hard  for  me 

6  to  -- 

7  Q      I'll  break  it  down. 

8  What  type  of  service  did  you  provide  to  the 

9  office  of  Executive  Secretary  during  that  time 

10  period? 

1 1  A      They  have  a  lot  of  disclosure  law  issues,  a 

12  lot  of  ethics  issues,  scheduling  issues,  should  such 

13  a  matter  be  on  the  Secretary's  schedule,  et  cetera, 

14  is  there  any  legal  problem.   Actually,  the  Office  of 

15  General  Counsel  reviews  virtually  all  correspondence 

16  to  be  signed  by  the  Secretary  or  the  Deputy  Secretary 

17  and  that  comes  from  Exec  Sec,  who  track  all  that 

18  correspondence,  make  sure  that  it's  reviewed.  And  my 

19  office  reviews  probably  80  to  90  percent  of  that 

20  correspondence,  so  we  do  a  lot  of  work  for  the 

21  Secretary. 

22  Q      So  how  much  contact  would  you  say  during 
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1  the  time  period  you  personally  had  with  the  office  of 

2  Executive  Secretary? 

3  A      Quite  a  bit.    Ed  Knight  was  at  that  time 

4  Executive  Secretary. 

5  Q      Did  you  primarily  deal  with  Ed  Knight  in 

6  that  office  during  that  time  period? 

7  A      No,  I  dealt  with  a  number  of  people.   I 

8  dealt  with  Ed  Knight,  but  I  dealt  with  ~  primarily 

9  in  the  March-August  time  frame? 

10  Q      Correct. 

1 1  A      Probably  half  my  contacts  with  that  office 

12  would  be  with  Ed  Knight,  but  I  would  deal  with  a  lot 

13  of  other  people  as  well. 

14  Q      Who  else  in  that  office  did  you  deal  with? 

15  A      I  think  at  some  time  in  this  time  frame 

16  Neil  Comstock  became  the  Deputy  Exec  Sec.   I  would 

17  have  dealings  with  him.   And  then  there  is  a  number 

1 8  of  staff  people  who  do  document  review  and  make 

19  correspondence  review  and  that  sort  of  thing.    I  had 

20  contact  with  them.   I'm  not  sure  when  Neil  started. 

2 1  You  asked  me  about  contacts  with  Executive 

22  Secretariat.  The  Secretary  had  asked  Mr.  Knight  to 


1  coordinate  all  matters  with  regard  to  the  Treasury 

2  White  House  contacts  and  the  various  investigations 

3  going  on  into  that.   I'm  not  sure  whether  that  was 

4  within  his  role  of  Executive  Secretariat  or  not,  but 

5  Mr.  Knight  was  Executive  Secretariat  and  I  was 

6  supporting  him  in  that  coordinating  role. 

7  Mr.  Knight's  title  was  Executive  Secretary  and  senior 

8  adviser  to  the  Secretary,  so  he  had  sort  of  a  wider 

9  portfolio. 

10  Q      When  you  say  he  was  asked  to  coordinate  the 

1 1  Treasury- White  House  contacts  issued,  what 

12  specifically  was  his  role  with  regard  to  that? 

13  A      Normally  within  the  department,  Cabinet 

14  department,  you  would  expect  the  general  counsel  or 

15  deputy  general  counsel  to  take  that  role.   In  part, 

16  the  general  counsel  was  ~  general  counsel  was  a 

17  witness,  deputy  general  counsel  had  provided  ethics 

1 8  advice  in  connection  with  the  matters  that  were  under 

19  investigation  and  was  likely  that  he  would  be  a 

20  witness;  therefore,  they  were  really  to  some  extent 

2 1  not  available  to  provide  the  normal  leadership  that 

22  they  would  provide. 
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1  Q      At  this  time  the  general  counsel  is  Jean 

2  Hanson  and  deputy  general  counsel  is  Dennis  Foreman; 

3  is  that  right? 

4  A      Right,  uh-huh,  yes.   Mr.  Knight  was  asked 

5  by  the  Secretary  to  work  with  career  lawyers  from  the 

6  general  counsel's  office  to  make  sure  that  — 

7  essentially  oversee  the  department's  various 

8  responses  to  the  various  investigations,  make  sure  we 

9  were  doing  everything  that  needed  to  be  done,  got  it 

10  done  properly,  to  be  as  fully  responsive  as  possible. 

1 1  Q      Was  that  in  connection  with,  for  example,  a 

12  document  production,  scheduling  of  witnesses?  What 

13  exactly  did  that  entail? 

14  A      We  had  a  number  of  document  requests  from  a 

1 5  number  of  different  groups,  bodies.   We  had  ~ 

16  Q      To  simplify  your  testimony,  if  you  could 

17  just  address  his  role  with  regard  to  the  OGE  analysis 

1 8  and  the  investigations  conducted  by  Treasury 

19  inspector  general's  office  and  RTC  inspector 

20  general's  office. 

21  MR.  PORTNOY:    Mike,  the  witness  is  trying 

22  to  give  a  broader  picture  because  he  viewed  his  role 
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1  in  connection  with  the  OGE  analysis  as  part  of  a 

2  broader  role. 

3  THE  WITNESS:   That's  right.   I  mean,  we  had 

4  at  least  four  investigations  going  on  in  overlapping 

5  periods  of  time. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      There  were  specific  services  that  you 

8  provide  in  connection  with  the  OGE  report;  is  that 

9  right? 

10  A      Well,  many  of  those  services  were  provided 

1 1  in  connection  with  the  other  investigations  as  well. 

12  It's  not  ~  doesn't  neatly  parse  out. 

1 3  For  example,  the  documents  that  we  produced 

14  to  the  Inspector  General  were  essentially  the 

1 5  documents  we  had  previously  produced  to  the 

16  independent  counsel,  and  then  the  inspector  general 

17  had  additional  document  requests  and  then  the 

1 8  independent  counsel  had  additional  document  requests 

19  and  the  Senate  had  different  document  requests  and 

20  they  overlap,  so  did  the  House,  and  they  overlapped. 

21  And  the  witnesses  were  all  being 

22  interviewed  by  different  groups  at  different  times. 
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1  Different  requests  for  opinions  might  be  applicable 

2  to  multiple  or  different  ~  a  legal  issue  might  arise 

3  in  one  context,  but  it  would  be  just  as  applicable  in 

4  another  context. 

5  So  it  is  not  easy  to  say,  I  did  this  work 

6  for  the  OGE,  inspector  general  review,  I  did  this 

7  work  for  the  Fiske  review,  this  for  the  Senate 

8  review.   It  doesn't  parse  out  that  way. 

9  MS.  STERGIS:   Could  I  have  just  a  second? 

10  MR.  O'CALLAGHAN:   Certainly. 

1 1  (Discussion  off  the  record.) 

12  BY  MR.  O'CALLAGHAN: 

13  Q      We  were  discussing  Mr.  Knight's  role  in 

14  coordinating,  I  guess,  the  efforts  to  deal  with 

1 5  issues  relating  to  the  White  House  Treasury  contacts 

16  that  were  being  looked  at  by  various  government 

17  entities,  I  guess  is  the  best  way  to  describe  it.    I 

18  asked  you  what  his  specific  responsibilities  were 

19  with  regard  to  that.   You  were  talking  about 

20  coordination  of  document  production? 

21  A      Document  production  and  the  department's 

22  response  generally  to  the  investigation  and  any  other 
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1  matters  that  we  come  up  with  in  the  context  of  that, 

2  basically. 

3  Q      How  about  with  regard  to  scheduling  of 

4  witnesses  for  ~  and  this  you  can  I  think 

5  specifically  delineate  with  regard  to  the  Treasury  IG 

6  and  RTC  IG  investigation. 

7  A      For  the  most  part,  that  scheduling  was  done 

8  by  the  IGs.   Mr.  Knight  was  involved  in  scheduling  of 

9  the  Secretary's  interview.   I  don't  know  of  any  other 

10  involvement  he  had  with  specific  scheduling  of  the 

1 1  specific  witnesses,  aside  from  the  time  frame  in 

12  which  we  hoped  that  this  would  all  be  completed. 

13  Q      How  about,  anyone  from  your  office  involved 

14  in  scheduling  matters? 

15  A      Yes. 

16  Q      Who  is  involved  in  that? 

17  A      I  believe  we  had  some  involvement  in  the 

18  scheduling  of  Dennis  Foreman's  IG  interview.   We  were 

19  providing  representation,  support,  legal  support 

20  services  to  Mr.  Foreman.   I  don't  recall  any  others. 

2 1  Q      Did  you  have  any  contact  with  anyone  in  the 

22  IG's  office  or  anyone  working  with  the  IG's  office 
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1  with  regard  to  scheduling,  you  personally? 

2  A      I  believe  I  had  some  discussions  with 

3  regard  to  the  scheduling  of  the  Secretary's 

4  deposition  by  the  IG,  but  it  may  have  been  in 

5  connection  with  someone  else's  discussions  with  the 

6  Secretary,  some  other  group's  discussions  with  the 

7  Secretary.  I  believe  it  was  with  the  IG.    That  would 

8  be  the  only  thing  that  I  would  be  personally  involved 

9  in. 

10  Q      What  were  those  discussions? 

1 1  A      Just  scheduling,  just  basically  trying  to 

12  fit  it  into  everybody's  schedules,  working  around. 

13  I'm  having  difficulty  separating  out  what  discussions 

14  I  might  have  had  about  the  Secretary's  interview  with 

15  the  IG  versus  the  Secretary's  interview  with  the 

16  Senate  staff,  actually,  just  —  I  can't  quite  sort 

17  that  out.    They  occurred  ~  a  lot  of  events  were  very 

18  much  telescoped  in  the  latter  part  of  July. 

19  Q      Do  you  recall  if  you  had  any  discussions 

20  with  Francine  Kemer  with  regard  to  scheduling  of 

21  interviews? 

22 A      I'm  fairly  certain  my  discussions 


1  concerning  scheduling  of  the  Secretary's  interview 

2  would  have  been  probably  with  Francine  Kemer.   She 

3  was  basically  ~  she  was  the  legal  counsel,  basically 

4  my  contact  in  the  inspector  general's  office.   She's 

5  my  counterpart.   I  may  have  talked  to  someone  on  her 

6  staff 

7  MS.  STERGIS:   Could  I  ask  for  a 

8  clarification?  Do  you  mean  the  general  subject  of 

9  when  witnesses  as  a  whole  would  be  scheduled  or  a 

10  particular  witness? 

1 1  MR.  O'CALLAGHAN:   Just  the  general 

12  schedule. 

13  THE  WITNESS:   You're  talking  about  witness 

14  interviews;  right? 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Correct.   Do  you  recall  who  you  might  have 

17  spoken  with  on  her  staff? 

18  A      She  has  an  attorney  who  worked  for  her 

19  named  Richard  Doery,  D-o-e-r-y,  but  she  has  two  other 

20  part-time  attorneys.   Most  likely  the  conversation 

21  would  be  with  Ms.  Kemer. 

22  Q      Did  you  ever  receive  a  schedule  for  one 
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1  witness  who  was  going  to  be  deposed  with  regard  to 

2  the  Treasury  IG  and  RTC  IG  investigation? 

3  MS.  STERGIS:    Do  you  mean  a  general 

4  schedule  of  the  plan  of  organization  of  who  would  go 

5  when? 

6  MR.  O'CALLAGHAN:   Correct. 

7  THE  WITNESS:   I  was  aware  of  such  a 

8  schedule.   I  don't  think  I've  ever  seen  such  a 

9  schedule. 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      How  were  you  aware  of  such  a  schedule? 

12  A      I  was  in  Ireland  from  July  1  to  July  18, 

13  1994.    During  that  time  frame  I  would  speak  usually 

14  every  day  with  Ken  Schmalzbach,  and  Ken  and  I 

15  discussed  generally  the  IG  investigation  and 

16  whether  ~  what  the  likelihood  was  that  we  would  have 

17  a  report  prior  to  the  Secretary's  testimony  or  prior 

1 8  to  the  hearings. 

19  And  in  those  conversation  we  talked 

20  about  ~  I  know  we  talked  about  who  had  been 

21  interviewed,  and  I  know  we  also  discussed  who  was 

22  going  to  be  interviewed  by  the  IGs  in  terms  of 
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1  timing. 

2  Q      Did  he  have  a  schedule  for  the  witnesses 

3  that  were  going  to  be  deposed  by  the  IG  offices? 

4  A      That  sort  of  suggests  a  formal  document 

5  that  listed  each  witness  with  times.   I  think  he  had 

6  some  sense  of  who  they  had  interviewed  and  who  they 

7  were  probably  going  to  be  interviewing.   I  don't 

8  know  —  I'm  not  aware  that  he  had  any  kind  of 

9  complete  schedule  as  such,  and  I  think  it  was  fairly 

10  flexible.   I  think  it  shifted  around  a  lot. 

11  Q      So  you  don't  know  if  he  had  a  specific 

12  document  that  listed  the  schedule  for  the  witnesses? 

13  A      No,  I'm  not  aware  of  such  a  document. 

14  Q      You  stated  that  you  were  aware  that  such  a 

1 5  document  existed? 

16  A      No,  I  said  I'm  not  aware  of  such  a 

17  document. 

18  Q      I  mean  not  specifically  with  regard  to 

19  Mr.  Schmalzbach.  I  asked  you  if  you  had  seen  the 

20  schedule  of  witnesses,  and  I  believe  you? 

21  A      You  don't  have  a  better  copy  of  the 

22  handwriting  on  here,  do  you? 
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1  Q      Unfortunately  I  don't.    I  think  it  had  been 

2  copied  a  couple  times  by  the  time  it  got  to  us.   My 

3  questions  are  going  to  be  centered  on  the  text  of  the 

4  document. 

5  MS.  STERGIS:    I  would  like  another  minute 

6  because  I  haven't  seen  this  document  before. 

7  MR.  O'CALLAGHAN:    Certainly. 

8  MR.  PORTNOY:    Can  we  take  a  30-second  break 

9  while  they  review  the  document? 

10  MR.  O'CALLAGHAN:    Sure. 

11  (Recess.) 

12  MR.  O'CALLAGHAN:    Do  you  have  a  question, 

13  Counsel? 

14  MS.  STERGIS:    Yes.   I  have  not  seen  this 

15  document  previously.   I  don't  believe  it's  a  document 

16  produced  by  Treasury  general  counsel's  office,  and  it 

17  doesn't  appear  to  relate  to  any  matters  within  the 

18  scope  of  the  resolution  subsection  that  you've  cited, 

19  subsection  E,  and  I  would  ask  you  to  articulate  what 

20  grounds  you  see  for  any  conduct  of  examination  on 

21  this  document. 

22 MR.  O'CALLAGHAN:    Well,  the  grounds  were  I 
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1  don't  think  the  contents  of  the  documents  are  clear 

2  as  to  what  it  relates  to,  and  I  was  going  to  ~  just 

3  whether  or  not  Mr.  McHale  had  seen  the  document, 

4  whether  he  was  aware  of  the  substance  of  the  document 

5  and  whether  or  not  it  did  relate  to  matters  covered 

6  by  the  resolution. 

7  There  was  no  representation  that  this  was 

8  produced  by  Treasury  general  counsel  or  otherwise. 

9  It  was  just  a  document  that  was  presented  and  I  want 

10  to  ask  him  some  questions  about  it. 

1 1  MR.  BUCKLES:    I  would  suggest  on  the  face 

12  of  it  it  appears  not  to  be  relevant  here.   It  has  to 

13  do,  it  appears  to  me,  exclusively  with  documents  and 

14  not  the  OGE  report  and  related  transcripts. 

15  MR.  O'CALLAGHAN:    I'll  ask  a  couple  of 

16  questions.   If  you  object  to  the  questions,  please  do 

17  so.   I  think  that  would  be  probably  the  best  way  to 

18  also  conduct  the  rest  of  the  deposition,  that  way 

19  instead  of  trying  to  anticipate  what  I'm  using  the 

20  documents  for,  you  can  voice  your  objections  if  you 

21  feel  it's  appropriate. 

22  BY  MR.  O'CALLAGHAN: 
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Q      The  first  question  I'll  ask  you, 
Mr.  McHale,  is  have  you  ever  seen  this  document 
before? 

A      No,  not  that  I  recall. 

Q      After  having  reviewed  the  document,  are  you 
familiar  with  the  subject  matter  that's  covered  in 
the  document? 

A      Part  of  the  document  is  illegible  so  -- 

Q      With  regard  to  the  typewritten  text. 

A      Okay.   Can  I  ask  you  if  this  is  the 
complete  document?  I  notice  it's  separated  from 
another  page. 

Q      Well,  just  with  regard  to  the  information 
that's  contained  on  this  page. 

A      Could  you  restate  your  question? 

Q      Are  you  familiar  with  the  subject  matter 
that  is  addressed  in  the  document? 

A      I  believe  so. 

Q      Is  the  subject  matter  that  is  contained  in 
the  document  related  to  any  kind  of  preparation  or 
documents  that  involved  the  preparation  of  the  OGE 

analysis? 
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A      It  doesn't  relate  to  the  preparation  of  the 
OGE  analysis.   It  relates  to  documents  ~  as  it  says, 
something  to  do  with  documents  that  Treasury  gave  to 
Fiske.   The  documents  that  Treasury  gave  to  Fiske 
were  the  documents  that  Treasury  gave  to  the 
Inspector  General  that  Inspector  General  gave 
presumably  to  the  Office  of  Government  Ethics. 
That's  probably  the  best  I  can  answer  your  question. 

Q      And  I  -- 

A      This  doesn't  appear  to  me  to  relate  to  the 
IG  or  the  OGE  investigation,  other  than  through  that 
somewhat  convoluted  path. 

Q      The  question  relates  to  the  document 
request  that  was  made  by  the  White  House  during  the 
time  period  when  the  Inspector  General's  general 
offices  were  conducting  investigation  in  connection 
with  the  OGE  analysis. 

MS.  STERGIS:    Objection.   There's  no  date 
on  the  document  and  it's  not  ~ 

MR.  O'CALLAGHAN:    I'm  just  asking  him  if  he 
knows. 

THE  WITNESS:   I  don't  believe  so,  but  it's 
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1  somewhat  ~  I  don't  believe  so.   I  believe  it's 

2  earlier  than  that. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Thank  you.   Mr.  McHale,  I  would  like  to 

5  show  you  a  document  which  consists  of  a  number  of 

6  different  pages.   And  I  believe  for  some  reason  or 

7  other  during  either  ~  either  it  was  produced  like 

8  this  or  during  the  course  of  reproducing  it  to  the 

9  committee  by  the  clerk's  office,  a  number  of  the 

10  Bates  stamps  have  disappeared  off  the  front  of  the 

1 1  document,  and  1  think  it  might  have  happened  during 

12  the  clerk's  reproduction  of  the  document.   It  looks 

13  like  the  toner  was  down  when  the  committee  made  its 

14  copy.   The  Bates  are  basically  indecipherable. 

1 5  For  purposes  of  identification,  let  me  just 

16  describe  the  document  and  then  if  we  need  to  amend 

1 7  the  transcript  later  with  regard  to  the  Bates  stamps, 

18  we  will  do  that.   The  document  appears  to  be  copies 

19  of  a  personal  calendar  book,  beginning  on  February  20 

20  through  August  6  for  the  year  1994. 

21  MR.  PORTNOY:    Is  that  inclusive  or  with 

22  gaps? 


1  MR.  O'CALLAGHAN:    I  believe  it's 

2  inclusive.   I  think  it  covers  the  entire  time 

3  period. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Mr.  McHale,  have  you  seen  this  document 

6  before? 

7  (Witness  reviewed  the  document.) 

8  A      Yes. 

9  Q      And  when  did  you  first  see  it? 

10  A      April  or  May  of  this  year,  '95. 

1 1  Q      How  did  this  document  come  to  your 

12  attention? 

13  A      1  prepared  it. 

14  Q      Do  you  recognize  any  of  the  handwriting 

15  that  appears? 

16  A      It's  my  handwriting. 

1 7  Q      When  were  the  handwritten  notations  made  on 

18  this  document? 

19  A      April  or  May  of  this  year. 

20  Q      And  for  what  purpose  was  this  document 

2 1  prepared? 

22  A      It  was  in  connection  with  another 
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investigation  into  this  matter. 

Q      And  did  you  use  anything  to  assist  you  in 
making  the  notations  that  appear  on  this  document? 

A      Yes. 

Q      What  materials  did  you  use  to  assist  you? 

A      Documents  that  had  been  collected  and 
produced,  I  believe. 

Q      In  connection  with  the  investigation? 

A      In  connection  with  last  year's  hearings  in 
part,  my  recollection  and  I  believe  I  probably  talked 
to  Ken  Schmalzbach  and  others  in  preparing  this 
document. 

Q      When  you  say  you  talked  to  Ken  Schmalzbach 
and  others,  did  you  talk  to  them  with  regard  to  their 
recollections? 

A      About  dates,  yes. 

Q      Did  you  speak  with  Francine  Kemer? 

A      I  may  have. 

Q      And  Ed  Knight? 

A      Probably  not. 

Q      Bob  McNamara? 

A      Probably. 
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Q      I  would  like  to  direct  your  attention  to 
the  portion  of  the  document  in  May,  beginning  with 
May  8.    I  would  like  to  direct  your  attention  to  the 
entry  on  May  12.    If  you  could  read  that  back  for  me 
and  tell  me  what  it  refers  to. 

A      "Date  of  Klein/ESK  memo." 

Q      What  does  that  refer  to? 

A      It  refers  to  a  memorandum  from  Joel  Klein, 
who  I  believe  was  the  deputy  counsel  at  the  White 
House,  to  Edward  Knight,  who  was  the  executive 
secretary,  requesting  access  by  certain  members  of 
the  White  House  counsel's  staff  to  some  of  the 
documents  that  we  had  previously  produced  to 
Mr.  Fiske. 

Q      And  did  the  memo  state  the  purpose  for  the 
request? 

A      Yes. 

Q      What  was  that? 

MS.  STERGIS:   Objection.  That's  beyond  the 
scope  of  this  inquiry. 

MR.  O'CALLAGHAN:   I'm  unable  to  determine 
that  unless  I  have  the  witness  answer  the  question. 
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1  THE  WITNESS:   Do  you  want  me  to  answer? 

2  MS.  STERGIS:    Could  the  reporter  read  back 

3  the  question. 

4  (The  reporter  read  the  record  as  requested.) 

5  MR.  PORTNOY:    Could  the  question  be 

6  rephrased  as  to  did  the  request  pertain  to  this 

7  inquiry? 

8  MR.  O'CALLAGHAN:   No,  I  don't  think  it  can 

9  be. 

10  Are  you  objecting  to  the  question  as  it 

1 1  stands  right  now? 

12  MS.  STERGIS:    Yes,  because  it  may  call  for 

1 3  an  answer  beyond  the  scope  of  this  inquiry. 

14  MR.  O'CALLAGHAN:    Well,  I'm  going  to 

1 5  request  that  the  witness  answer  the  question  anyway. 

16  MS.  STERGIS:    Even  if  it  calls  for 

17  something  beyond  the  scope  of  the  resolution? 

18  MR.  O'CALLAGHAN:    Well,  I'm  unable  to 

19  determine  whether  it's  beyond  the  scope  of  the 

20  resolution. 

21  MR.  BUCKLES:   Would  it  not  be  possible  to 

22  phrase  ~  again,  the  question,  in  the  context  of  what 


1  the  resolution  says  ~ 

2  MR.  O'CALLAGHAN:   Let  me  try  to  do  that. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Did  the  request  deal  with  matters  relating 

5  to  a  White  House-Treasury  contact? 

6  MS.  STERGIS:   Objection,  that's  not  the 

7  scope  of  (l)(b)(2)(e). 

8  MR.  BUCKLES:   Mr.  O'Callaghan,  not  trying 

9  to  be  difficult  -- 

10  MR.  O'CALLAGHAN:    I  understand  your 

1 1  objection. 

12  MR.  BUCKLES:    --  but  the  OGE  and  the  IG 

13  didn't  start  up  until  July  1,  and  we're  talking  about 

14  requests  and  references  to  things  that  were  happening 

15  in  May.   I  mean,  that's  why  we're  raising  this. 

16  MR.  O'CALLAGHAN:    I  understand. 

17  MR.  BUCKLES:    It  appears  that  this  is 

18  talking  about  ~ 

19  BY  MR.  O'CALLAGHAN: 

20  Q      Let  me  ask,  when  was  the  Treasury  IG  first 

2 1  requesting  to  conduct  an  investigation  into  this 

22  matter? 
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A      March  4,  1994.   I'm  sorry,  the  Secretary 
requested  the  Office  of  Government  Ethics  to  conduct 
an  investigation  on,  I  believe,  March  3  or  4,  1994. 
Sometime  within  a  few  days  of  that,  I  believe,  the 
Office  of  Government  Ethics  requested  that  the 
Treasury  IG  assist  them  in  that  review. 

Q      At  a  certain  time  were  they  asked  to  put 
the  investigation  in  abeyance? 

A      Yes. 

Q      And  when  did  that  occur? 

A      Early  March  1994,  maybe  March  10  or  right 
around  there. 

Q      Who  made  that  request? 

A      Robert  Fiske. 

Q      And  during  that  time  period,  were  there  any 
discussions  that  went  on  regarding  potential  or 
possible  investigation  that  would  occur  after 
Mr.  Fiske  gave  the  go-ahead? 

A      Yes,  the  Office  of  Government  Ethics  had 
asked  for  the  IG's  support  in  their  review  for  the 
Secretary. 

Q      To  your  knowledge,  were  there  any 

64 
discussions  that  occurred  between  Treasury  IG's 
office  and  RTC  IG's  office  regarding  upcoming 
investigation  into  the  matter? 

A      I  have  to  assume  there  were.  Not  to  my 
knowledge. 

Q      Per  your  knowledge,  did  your  office  engage 
in  any  discussions  with  any  of  the  parties  involved 
in  the  investigation  in  anticipation  of  the 
investigation? 

A      The  Treasury  IG's  office. 

Q      What  were  those  discussions? 

A      About  scheduling  and  trying  to  get  — 
hoping  or  expressing  our  hope  that  we  would  get  the 
report  prior  to  the  start  of  the  hearings.   We  also 
at  some  point  ~  what  was  your  time  frame  again? 

Q      Prior  to  the  official  initiation  of  the 
investigation. 

A      Right.   We  also  at  some  point  in  June  made 
the  documents  that  we  had  made  available  to  Mr.  Fiske 
available  to  the  Treasury  Inspector  General. 

Q      When  in  June  did  that  occur?  Please  feel 
free  to  use  the  calendar  to  refresh  your 
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1  recollection. 

2  A      It's  not  on  the  calendar.  To  the  best  of 

3  my  recollection,  it  would  be  somewhere  probably  the 

4  week  just  before  or  after  the  week  of  June  13  or 

5  maybe  the  week  of  June  13. 

6  Q      What  was  that  document  production  done  in 

7  connection  with? 

8  A      The  IG's  investigation  ~  the  IG's 

9  investigation  in  support  of  the  Office  of  Government 

10  Ethics  review. 

11  Q      You  said  June  13? 

12  A      Just  before  or  just  after  that,  or  that 

13  week,  in  that  period.   There  had  been  discussions 

14  with  the  IG  earlier  in  the  process,  maybe  as  early  as 

15  March,  about  getting  access  to  Mr.  Fiske's  documents. 

16  Q      And  who  was  involved  in  those  discussions? 

17  A      I  was. 

18  Q      And  who  in  the  IG's  office? 

19  A      Francine  Kemer. 

20  Q      Are  you  aware  that  a  meeting  occurred  on 

2 1  May  1 3  between  Bob  Cesca,  Dennis  Foreman,  Kenneth 

22  Schmalzbach  and  Francine  Kemer  with  regard  to 
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1  Whitewater? 

2  A      May  13? 

3  Q      Correct. 

4  A      Not  that  I  recall.  Considering  I  talked  to 

5  Ken  frequently,  I  probably  was  aware  of  it  at  the 

6  time.   I  do  not  recallit  today.   May  13,  1994; 

7  right?  J 

8  Q      Correct,  correct. 

9  A      Right. 

10  Q      I  would  like  to  direct  your  attention  to 

1 1  the  next  entry  in  the  diary,  which  is  May  14.   Could 

12  you  read  what  that  says  and  tell  me  what  it  refers 

13  to? 

14  A      "Received  Klein  letter,  began  to  show  docs 

15  Klein,  Sherburne  and  Cheston." 

16  Q      What  does  that  refer  to? 

17  MR.  BUCKLES:    I  would  like  to  raise  an 

18  objection  again.   1  still  don't  see  how  anything 

19  dealing  with  these  documents  and  what  was  occurring 

20  in  May  has  anything  to  do  with  the  report  of  OGE  on 

21  the  31st  and  the  transcripts  that  didn't  become  — 

22  come  into  existence  until  beginning  in  July. 
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BY  MR.  O'CALLAGHAN: 
Q      Does  the  entry  on  May  14  have  anything  to 
do  with  the  OGE  report? 
A      No. 

MR.  O'CALLAGHAN:    I  wasn't  trying  to  elicit 
information  outside  the  scope. 

MR.  BUCKLES:    Okay. 
BY  MR.  O'CALLAGLIAN: 
Q      Mr.  McHale,  I  would  like  to  show  you  a 
document  which  bears  Bates  stamp  1 1309  and  11310. 
Take  a  moment  to  review  that. 

(Witness  reviewed  the  document.) 
A      Do  you  have  any  better  copy  of  the 
handwriting  at  the  top?  You  do,  actually,  very 
slightly. 

MS.  STERGIS:    Yours  looks  like  it  might  be 
a  darker  copy. 

MR.  O'CALLAGHAN:    I  don't  think  so.    1 
think  that's  the  better  copy.   I'm  not  going  to 
address  questions  to  that  anyway. 

(Witness  reviewed  the  document.) 
BY  MR.  O'CALLAGHAN: 


Q      Have  you  ever  seen  the  document  with  Bates 
stamps  11309  and  11310  before? 

A      Yes. 

Q      When  did  you  see  it? 

A      In  connection  with  my  preparation  for  this 
deposition.   It's  possible  I  had  seen  it  before  in 
connection  with  other  matters,  preparation  for  other 
matters. 

Q      Do  you  know  who  prepared  this  document? 

A      No,  I  do  not. 

Q      Other  than  preparing  for  interviews  or 
testimony,  had  you  seen  this  document  previously? 

A      It's  possible. 

Q      Do  you  have  any  specific  recollection? 

A      No. 

Q      Do  you  know  which  office  produced  this 
document? 

A      Produced  it  to  who  ~  or  what,  made  it 
or  ~ 

Q      Created  it  would  be  a  better  term. 

A      No.    I  do  not  know  for  certain.   It  would 
probably  either  be  ~ 
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1  Q      You  don't  need  to  speculate  on  that.   Thank 

2  you. 

3  I'll  show  you  another  document,  Bates 

4  stamped  1 1344  and  1 1345.    Again,  I  would  like  you  to 

5  review  it.    This  one  doesn't  have  any  handwritten 

6  notes  on  it.   And  this  is  ~ 

7  MR.  PORTNOY:    They  all  came  off  in 

8  production. 

9  MR.  O'CALLAGHAN:    This  is  the  way  the 

10  document  was  produced,  if  there's  a  question  about 

1 1  completeness  of  the  document. 

12  (Witness  reviewed  the  document.) 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Actually,  let  me  also  give  you  1 1309  and 

15  11310.    If  you  look  at  the  second  page,  11310,  it 

16  seems  to  contain  the  same  text  that  appears  at  the 

17  top  of  the  first  page  of  this  document.   That  might 

1 8  help  put  it  in  better  context. 

19  A      That's  the  document  you  just  showed  me  a 

20  minute  ago. 

21  Q      Correct,  yes.    If  you  look  at  the  second 

22  page  of  the  first  document. 


1  Does  this  refresh  your  recollection  as  to 

2  who  created  this  document? 

3  A      I  believe  this  document  is  sort  of  a  to-do 

4  list  that  I  have  seen  before,  these  two  documents, 

5  and  to  the  best  of  my  recollection  it  would  have  been 

6  prepared  by  Mr.  Schmalzbach. 

7  Q      In  connection  with  what?  Was  it  in 

8  connection  with  the  OGE  report? 

9  A      In  part. 

10  Q      If  we  could  use  both  documents  as  a 

1 1  reference  point,  because  they  seem  to  be  part  of  the 

12  same  overall  product,  could  you  identify  the  parts 

13  that  deal  with -- 

14  A      Starting  on  11309,  dealing  with  what? 

15  Q      I  wasn't  able  to  finish  my  question. 

16  Dealing  with  either  preparing  for  or  assisting 

17  Treasury  IG's  investigation  or  RTC  IG's  investigation 

1 8  with  relation  to  preparation  or  assisting  OGE  in 

19  their  analysis. 

20  A      It  looks  like  almost  all  the  material,  if 

21  not  all  the  material,  on  1 1309  except  for  the 

22  handwritten  material  at  the  top  is  the  response  ~  I 
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don't  know  what  the  handwritten  material  at  the  top 
is,  although  one  of  the  notes  is  "letter  to  OGE,"  but 
I  don't  know  what  that  says. 

Q      That's  not  your  handwriting;  correct? 

A      No.    On  11310,  the  first  two  lines  appear 
to  have  some  reference  to  the  Inspector  General.  I'm 
not  sure  what  the  next  three  specifically  refer  to. 
They  do  not  appear  ~  doesn't  to  me  appear  to  be 
responsive  to  our  support  of  the  RTC  Treasury  IG 
investigation. 

Q      Do  you  recognize  the  handwriting  that 
appears  on  1 1309  at  the  top  left  comer? 

A      No,  I  do  not. 

Q      With  regard  to  1 1344,  it  begins  where  the 
other  one  leaves  off.    I  guess  if  you  can  identify 
beginning  at  the  first  bullet  point,  "question  for 
Franc  ine." 

A      Right.    "Francine"  would  be  Francine 
Kemer.   I  would  think  that  whole  paragraph  ~  well, 
the  item  number  1  in  that  paragraph  would  relate  to 
the  —  to  some  extent  to  the  Inspector  General  review 

and  by  its  context  it  doesn't  seem  to  relate  to 

72 
Treasury  support  for  the  IG  review.   Item  2  does  not 
relate  to  the  IG  review  ~  item  3  does  not  relate  to 
the  IG  review. 

Q      With  regard  to  the  item  in  that  paragraph, 
do-- 

A      -  although  all  of  it  seems  to  be  related 
to  questions  for  Francine,  so  it  may  have  some 
relation  generally. 

Q      And  that's  why  I'm  hesitant  to  specifically 
pigeonhole  in  reference  to  preparation  for  the  IGs  in 
connection  with  the  report.   And  that's  why  I'm 
having  trouble  with  the  scope  objections. 

Would  any  of  the  information  in  there  deal 
with  information  that's  related  to  that  process? 
MR.  PORTNOY:    What  process? 
MR.  O'CALLAGHAN:    The  process  of  preparing 
the  OGE  report. 

THE  WITNESS:   As  reflected  in  this 
paragraph,  one  of  the  things  that  we  had  the 
responsibility  to  do  was  to  prepare  the  Secretary  and 
Treasury  witnesses  for  Congressional  hearings. 
Because  we  as  Treasury  attorneys  represent  ~ 
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1  potentially  represent  the  secretary,  as  we  did,  as 

2  attorneys  we  would  normally  do  a  factual 

3  investigation  to  find  out  what  the  facts  are  prior  to 

4  providing  legal  advice.  Because  of  all  of  the 

5  overlapping  investigations  ongoing,  it  had  been 

6  decided  that  we  would  not  do  that  factual 

7  investigation.   The  Secretary  had  decided  that  we 

8  would  not  do  a  separate  ~  our  own  factual 

9  investigation. 

10  What  this  refers  to  is  really  sort  of  very 

1 1  preliminary  discussions,  I  believe,  probably  in  June, 

12  about  how  we  could  at  some  point  get  access  to 

13  information  developed  by  the  IG  and  others  so  that  we 

14  could  prepare  the  Secretary.  I  don't  know  how  that 

1 5  fits  into  the  scope  issues  but  ~ 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Okay.   In  preparing  the  Secretary  for 

1 8  testimony,  were  any  materials  that  were  gathered 

19  during  the  course  of  the  IG's  investigations  used  to 

20  help  prepare  him  for  testimony? 

21  MS.  STERGIS:    May  I  have  a  moment? 

22  MR.  BUCKLES:    I  mean,  I  think  we  would 
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1  object  to  that.   Again,  this  is  whether  anything  on 

2  the  transcripts  or  related  were  improperly  released 

3  to  the  White  House  and  other  officials  and  not  what 

4  the  Secretary  had  access  to. 

5  MR.  O'CALLAGHAN:   Or  others,  period.   It's 

6  a  general  statement.  It's  not  limited  to  White  House 

7  officials. 

8  MR.  BUCKLES:    The  IG  works  for  the 

9  Secretary.  Are  you  suggesting  that  the  IG  dealing 

10  with  the  Secretary  is  disclosing  that  to  others?  I 

1 1  mean,  is  that  what  you're  saying? 

12  MR.  O'CALLAGHAN:    First  of  all,  I'm  not 

13  suggesting  anything,  okay,  I'm  just  asking 

14  questions.   The  point  is  I'm  trying  to  determine 

1 5  whether  or  not  there  was  information  that  was 

16  collected  during  the  investigation  that  was  used  by 

17  the  Secretary's  office  to  prepare  him  for  testimony. 

1 8  MR.  BUCKLES:    Okay.   The  second  question  I 

19  would  ask  on  that  is,  if  you  recall,  there  was  a 

20  letter  that  I  sent  to  Bob  Giuffra  explaining  some  of 

2 1  the  territory  that  we  would  agree  not  to  get  into  for 

22  the  purposes  of  document  production  and  that  —  and 
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1  that  was  what  we  were  doing  as  lawyers  trying  to 

2  prepare  the  Secretary  for  his  testimony,  so  I  also 

3  think  we  need  to  honor  that. 

4  MR.  O'CALLAGHAN:   And  also  what  falls 

5  within  that,  also  ~  well,  I  really  don't  believe  I 

6  have  to  go  through  every  step  of  where  I  find  the 

7  relevancy  of  the  questioning  as  it  deals  with  my 
attorney  work  product.   But  in  addition,  I  think  it's 
relevant  and  I'll  state  it  anyway  on  the  record,  that 
relevancy  also  deals  with  the  transmittal  of  the 
information,  in  connection  also  ~  transmittal  of  the 
information  with  regard  to  the  transcripts  to 
people  ~  not  just  specifically  the  Secretary,  but 
other  people,  in  determining  whether  or  not  they're 
improperly  given  to  anyone.   I  have  to  explore  the 
process  that  was  involved  and  who  received  the 
information  and  who  didn't  receive  the  information. 

MR.  BUCKLES:  Well,  I  understand  that 
process.  As  long  as  we  don't  want  to  get  into  the 
details  ~ 

MR.  O'CALLAGHAN:   No,  no,  and  I'm  not  going 

to,  and  I  don't  think  I  was  doing  that. 

76 
MS.  STERGIS:    I  understood  your  question  to 
be  what  was  shown  to  the  Secretary  to  help  him 
prepare  to  testify,  and  I  thought  that  was  something 
we  discussed  in  the  letter. 

MR.  O'CALLAGHAN:    Speaking  in  general  with 
regard  to  like  what  ~  I  can  re-tailor  that  question 
to  avoid  going  into  areas  that  you  just  expressed 
concern  about. 

BY  MR.  O'CALLAGHAN: 
Q      Let  me  direct  your  attention  to  1 1344, 
number  2.    It  says  "Treasury  attorneys  need  to  know 
what  Treasury  witnesses  know  in  order  to  prepare 
Secretary  and  Treasury  witnesses  for  Congressional 
hearings." 
A      Yes. 

Q      And  I  guess  the  question  is  whether  or  not 
transcripts  were  used  in  order  to  prepare  Treasury 
witnesses  for  Congressional  hearings. 
A      What  transcripts? 
Q      Transcripts  that  were  developed  in  the 
course  of  the  IG's  investigation. 

MS.  STERGIS:    May  I  have  the  question 
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1  reread? 

2  MR.  O'CALLAGHAN:    The  question  is  whether 

3  or  not  Treasury  witnesses  were  ~  if  transcripts  were 

4  used  to  prepare  them  for  Congressional  hearings. 

5  MS.  STERGIS:    How  is  that  within  the  scope 

6  of  the  -- 

7  MR.  O'CALLAGHAN:    I'll  read  this  one  more 

8  time.    "Authorizing  investigation  and  public  hearings 

9  into  whether  the  report  issued  by  the  Office  of 

10  Government  Ethics  on  July  31,  1994  or  related 

1 1  transcripts  of  deposition  testimony  were  improperly 

12  released  to  White  House  officials  or  others  prior  to 

13  their  testimony  before  the  Committee  on  Banking, 

14  Housing  and  Urban  Affairs  pursuant  to  Senate 

15  Resolution  229."   It's  not  limited  to  just  documents 

16  going  to  the  White  House  or  just  to  the  OGE  report. 

17  If  you  have  a  specific  objection,  please  state  it  on 

18  the  record. 

19  MS.  STERGIS:   Let  me  have  a  minute. 

20  (Pause.) 

21  MR.  O'CALLAGHAN:    Off  the  record. 

22 (Discussion  off  the  record.) 

78 

1  MR.  O'CALLAGHAN:    Back  on  the  record.   What 

2  was  the  pending  question? 

3  (The  reporter  read  the  record  as  requested.) 

4  THE  WITNESS:   You  were  referring  to  the 

5  transcripts  of  IG  interviews? 

6  BY  MR.  O'CALLAGHAN: 

7  Q      Correct.   From  now  on  that  refers  to  RTC 

8  and  Treasury  IG  interviews. 

9  A      Yes. 

10  Q      And  did  your  office  do  the  preparation  of 

1 1  the  witnesses? 

12  A      Some  of  them. 

13  Q      Who  was  involved  in  prepping  the  witnesses? 

14  A      Ken  and  I  were  involved  in  preparing  the 

1 5  Secretary.  Mark  Hingston  and  I  were  prepared  in 

16  preparing  Dennis  Foreman.   Bob  McNamaraand  I  were 

17  involved  in  preparing  Ben  Nye,  N-y-e.   Other  people 

18  may  have  been  involved,  other  general  counsel  staff 

19  may  have  been  involved  in  the  preparation.  Those  are 

20  the  ones  that  I  recall. 

21  Q      And  do  you  know  what  specific  branch  of 

22  general  counsel? 
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A      I  think  the  only  offices  that  were  involved 
were  my  office,  administrative  and  general  law,  and 
Bob's  office  of  enforcement,  assistant  general 
counsel  for  enforcement. 

Q      Was  your  office  in  possession  of  the 
transcripts  at  any  time? 

A      Yes. 

Q      When  did  your  office  come  to  be  in 
possession  of  the  transcripts? 

A      Beginning  on  July  18  or  19.    I'm  not 
sure  ~  the  interviews,  I  think,  continued  until 
sometime  later  that  week,  so  we  came  into  possession 
about  when  they  were  done. 

Q      I  would  like  to  direct  your  attention  to 
the  calendar  that  you  prepared,  the  entry  of  July 
18.    Take  a  moment  to  review  the  entry  there.   If  you 
could  read  to  me  what  that  says  there. 

A      "IGs  gave  witness  copies  of  own 
transcripts"  but  it's  an  abbreviation.   "AGL  ~ 

Q      Which  stands  for? 

A      Administrative  and  general  law,  another 
abbreviation,  "received  IG  transcripts  on  condition 
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that  they  be  used  in  assisting  AGL  prepare  for  See's 
testimony  on  Hill."    "See's"  is  Secretary,  S-e-c, 
apostrophe  S.    "Transcripts  not  to  be  shared  until 
SBC  completed  depositions." 

Q      Does  that  refresh  your  recollection  as  to 
whether  it  was  the  18th  or  19th  that  you  first 
received  the  transcripts? 

A      This  indicates  it's  the  18th. 

Q      And  who  gave  the  transcripts  to  the  office, 
to  your  office? 

A      I'm  not  sure.   I  think  I  got  them  from  Ken 
Schmalzbach.  I'm  not  sure  who  gave  them  to  him. 

Q      Do  you  know  if  Francine  Kemer  gave  them  to 
Mr.  Schmalzbach? 

A      I'm  not  sure.    She  was  our  contact  in  the 
IG's  office.   She  was  our  point  of  interface  for  most 
things  as  the  IG  counsel. 

Q      Were  they  received  from  the  IG's  office? 

A      Yes. 

Q      Who  else  received  copies  of  the 
transcripts? 

A      On  July  18? 
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1  Q      Correct. 

2  A      Beginning  on  July  18,  the  Treasury  and  RTC 

3  IGs  gave  each  witness  a  copy  of  their  transcript. 

4  Q      Other  than  the  witnesses? 

5  A      1  don't  know  of  anyone  else,  but  there  may 

6  have  been. 

7  Q      Did  Mr.  Schmalzbach  retain  a  copy  of  the 

8  transcripts  after  he  gave  them  ~ 

9  A      We're  in  a  small  office.   The  fact  that 

10  Mr.  Schmalzbach  had  it  is  really  essentially  my 

1 1  having  it  and  my  staff  having  it,  or  people  assigned 

12  to  work  on  something,  so  it's  not  really  a  question 

1 3  of  Schmalzbach  retaining  a  copy  and  my  having  a 

14  copy.   That  doesn't  really  compute. 

1 5  Q      Did  you  keep  one  copy  for  the  whole  office 

16  or  were  other  copies  made? 

17  A      I  think  we  had  one  set  and  then  1  believe 

1 8  we  made  one  or  two  sort  of  working  sets. 

1 9  Q      Did  you  provide  any  other  offices  with 

20  copies  of  the  transcripts? 

21  A      Not  on  July  18  or  until  later  in  that 

22  week.   There  were  staff  from  other  offices  who  had 


1  access  to  the  transcripts  under  my  direction. 

2  Q      And  who  were  the  staff  that  had  access  to 

3  the  transcripts  and  when  did  they  have  access? 

4  A      During  the  week  of  July  18  I  put  together  a 

5  small  team  of  attorneys  from  several  offices  in  the 

6  general  counsel's  office.   Ken  Thompson  was  one.   He 

7  was,  at  that  time,  an  attorney  in  the  office  of  the 

8  assistant  general  counsel  for  enforcement.  David 

9  Dougherty  and  Peter  Rittling  from  my  staff   And 

1 0  there  were  some  others,  one  or  two  other  attorneys  on 

1 1  that  task  force  whose  names  I  don't  recall  today. 

12  Q      Do  you  recall  what  offices  of  general 

13  counsel  they  were  from? 

14  A      I  think  one  of  them  may  have  been  Elizabeth 

15  Jones  from  banking  and  finance,  and  I'm  not  sure  if 

16  there  was  anybody  else  or  not.    There  may  have  been 

17  six  people.   I  think  I  named  five  including  myself 

18  Q      What  was  the  purpose  of  the  task  force? 

19  A      We  received  the  IG  transcripts,  which  were, 

20  oh,  I  don't  know,  about  two  feet  high  or  something 

21  like  that.   There  was  a  large  mass  of  paper.   And  we 

22  wanted  to  very  quickly  get  some  idea  of  what  was  in 
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those  transcripts,  so  I  put  together  this  group  of 
people  to  read  them  and  summarize  them. 

Q      And  after  you  got  the  transcripts  that  were 
delivered  on  the  18th,  after  that,  did  you  receive 
transcripts  as  they  were  produced? 

A      Yes. 

Q      And  how  -- 

A      I  believe  there  were  a  couple  of  IG 
interviews  that  occurred  on  the  18th,  19th  and  20th. 
My  best  recollection  is  that  the  interviews  were 
completed  on  the  20th  with  the  exception  of  one  of 
Gene  Ludwig,  which  occurred  the  following  week,  and  I 
am  fairly  certain  that  we  got  a  couple  of  the 
transcripts  around  the  20th,  2 1  st,  22nd,  whenever  the 
IG  got  them  fi-om  the  court  reporter. 

Q      Who  were  those  transcripts  delivered  to? 

A      To  my  office.   I  don't  recall  to  whom. 

Q      Were  any  other  offices  provided 
transcripts  ~  any  other  offices  in  the  general 
counsel's  office,  that  you're  aware  of? 

A      No,  not  in  this  time  ft-ame,  but  later  on 
they  were  produced  to  other  offices  so  they  could  be 


produced  to  this  committee  and  to  others. 

Q      Was  there  any  kind  of  agreement  reached 
between  the  Inspector  General's  office  and  your 
office  with  regard  to  the  handling  of  the 
transcripts? 

A      On  July  18? 

Q      Correct. 

A      That  we  would  use  them  to  assist  us  in  our 
preparation  of  the  Secretary  for  his  testimony. 

Q      And  just  take  another  look  at  the  entry  on 
the  1 8th.   Could  you  read  the  last  two  lines? 

A      "Transcripts  not  to  be  shared  until  SBC 
completed  depos." 

Q      What  does  that  refer  to? 

A      It  refers  to  an  informal  agreement  that  I 
understand  Treasury  had  with  the  Senate  Banking 
Committee  staff  that  we  would  not  share 
transcripts  ~  well,  not  share  transcripts  and 
documents  other  than  documents  from  individual 
employees'  offices  with  those  employees  who  were 
going  to  be  fact  witnesses  until  the  Senate  Banking 
Committee  had  taken  the  witnesses'  depositions. 
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1  Q      And  were  any  of  the  transcripts  provided  to 

2  the  witnesses  prior  to  the  Senate  Banking  Committee 

3  depositions? 

4  A      The  only  person  who  became  a  witness  who 

5  saw  the  transcripts  prior  to  the  completion  of  the 

6  Senate  Banking  Committee  depositions  ~  well,  I  don't 

7  actually  know  whether  he  saw  the  transcripts.   They 

8  were  provided  to  attorneys  working  for  Lloyd  Cutler. 

9  Q      Did  you  state  earlier  that  transcripts  were 

10  used  to  prepare  witnesses  for  testimony? 

11  A      Yes. 

12  Q      And  what  witnesses  were  ~  for  what 

1 3  witnesses  were  the  transcripts  used  to  prepare  for 

14  testimony? 

15  A      The  Secretary,  Dennis  Foreman  and  Ben  Nye. 

16  They  were  also  eventually  provided  to 

17  counsel  for  ~  private  counsel  retained  by  other 

1 8  witnesses,  Roger  Altman,  Jean  Hanson,  Josh  Steiner, 

19  and  I  believe  also  Jack  DeVore's  private  counsel. 

20  And  they  were  also  made  public  ~  redacted  copies  of 

21  the  transcripts  were  made  public  on  or  about  July  31, 

22  so  they  could  have  been  used  by  anybody  that  I  know 
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1  of. 

2  Q      When  were  the  transcripts  used  to  prep 

3  Mr.  Nye? 

4  A      The  transcripts  themselves  were  not  used 

5  that  I  recall.   I  don't  recall  specifically  showing 

6  Mr.  Nye  any  transcripts.   Mr.  Nye  retained  his  own 

7  private  counsel.   It  actually  came  as  a  surprise  to 

8  us,  fairly  late  in  the  process,  that  Mr.  Nye  was 

9  going  to  be  a  witness.    I  think  we  learned  about  that 

10  sometime  during  the  week  of  July  24,  25,  and  we  had  a 

1 1  discussion  —  Bob  McNamara  and  I  had  a  discussion 

12  with  Ben  Nye  and  then  subsequently  with  Ben  Nye  and 

13  his  private  counsel  where  we  were  all  trying  to 

14  figure  out  why  Ben  Nye  was  going  to  be  a  witness. 

1 5  Part  of  those  discussions  drew  upon  information  that 

16  we  had  obtained  from  the  transcripts.   Though, 

1 7  frankly,  we  never  did  really  figure  out  why  Ben  Nye 

18  was  going  to  be  a  witness. 

19  Q      And  how  about  Mr.  Foreman? 

20  A      Mr.  Foreman  ~  Mark  Hingston  had  the 

21  primary  lead  for  preparing  Mr.  Foreman.   He  was 

22  assigned  to  prepare  Mr.  Foreman  for  his  testimony.   1 
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1  know  Mark  reviewed  the  transcripts  in  preparation  for 

2  that.   Mark  worked  for  me.   I  and  Mark  prepared 

3  Dennis.   I  don't  recall  Dennis  actually  being  shown 

4  the  transcripts,  but  I  know  part  of  our  preparation 

5  of  Dennis  would  have  drawn  upon  knowledge  we  gained 

6  from  the  transcripts. 

7  Q      How  about  for  counsel  to  Mr.  Steiner? 

8  A      Sometime  during  the  week  of  July  24  after 

9  the  Senate  Banking  Committee  depositions  had  been 

10  completed,  Mr.  Steiner' s  counsel  was  given  access  to 

1 1  some  ~  maybe  all,  but  some  of  the  transcripts  ~ 

12  Q      Do  you  know  the  date? 

13  A      -at  our  office.   It  would  be  sometime, 

14  probably,  between  July  26  and  July  30.    Probably  the 

15  27th  or  28th,  but  that's  more  of  a  guess  than 

16  anything  else. 

17  Q      And  I'm  sorry,  just  to  go  back  to 

18  Mr.  Foreman,  when  did  those  discussions  take  place? 

19  A      Probably  beginning  that  week,  week  of  July 

20  25,  maybe  the  latter  half  of  that  week  and  leading  up 

21  to  the  day  of  his  testimony,  whenever  that  was,  in 

22  the  Senate  and  the  House. 


1  Q      And  did  you  give  me  a  date  for  Mr.  Nye? 

2  A      I  don't  think  I  did.    I  think  we  learned 

3  during  the  week  of  July  24,  July  25  that  ~  I  think 

4  that  was  about  when  we  got  the  list  of  witnesses 

5  from  ~  I  don't  actually  recall  now  --  he  was  not  a 

6  witness  in  both  houses.   I'm  not  sure  which  one  he 

7  was  a  witness  in,  but  at  some  point  we  learned  he  was 

8  going  to  be  a  witness  and,  as  I  said,  it  came  as 

9  something  of  a  surprise  to  us.   And  probably  shortly 

1 0  after  we  learned  that,  we  had  a  conversation  with  him 

1 1  in  which  we  tried  to  figure  out  why  he  was  going  to 

12  be  a  witness. 

1 3  Most  of  the  specific  preparation  of  Mr.  Nye 

14  was  done  by  his  private  counsel. 

15  Q      And  how  about  with  regard  to  Ms.  Hanson? 

16  A      Ms.  Hanson's  attorneys  were  given  access  to 

1 7  the  transcripts  sometime  after  the  Senate  Banking 

18  Committee  completed  its  depositions,  probably  again 

19  between  July  26  and  July  30.    I  do  not  recall  whether 

20  they  were  given  access  to  all  of  the  transcripts  or 

21  some  of  them.   My  best  guess  is  it  would  be  around 

22  July  27  or  28. 
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1  Q      Was  the  agreement  that  was  entered  into 

2  between  IG's  office  and  AGL's  office  adhered  to? 

3  A      Yes. 

4  Q      Were  any  witnesses  given  access  to 

5  transcripts  before  the  completion  of  the  Senate 

6  Banking  Committee  depositions? 

7  A      None,  other  than  Mr.  Cutler,  who  became  a 

8  witness. 

9  Q      That's  fine.   Who  prepared  the  Secretary 

1 0  for  testimony?   Who  was  involved  in  the  process  and 

1 1  handled  the  transcript. 

12  A      Ed  Knight,  Bob  McNamara,  Ken  Schmalzbach, 

13  myself,  Mike  Levy,  assistant  secretary  for 

14  legislative  affairs,  and  Eric  North,  who  was  a  deputy 

15  in  that  office.   I  believe  that  was  it. 

16  Q      Was  Ms.  Hanson  involved  in  any  way? 

17  A      No. 

1 8  Q      How  about  Mr.  Foreman? 

19  A      No. 

20  Q      With  regard  to  the  transcripts  that  were 

21  provided  to  you  by  the  IG's  office  on  the  18th  and 

22  subsequent  to  that,  did  you  have  any  understanding 
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1  with  the  IG's  office  with  regard  to  communications  - 

2  with  regard  to  communications  between  your  office  and 

3  general  counsel's  office? 

4  A      I'm  sorry,  I'm  part  of  the  general 

5  counsel's  office.   You're  talking  about  Ms.  Hanson? 

6  Q      Specifically  Ms.  Hanson. 

7  A      Our  agreement  was  that  the  transcripts 

8  would  not  be  disclosed  to  any  witnesses,  and  we 

9  anticipated  Ms.  Hanson  would  be  a  witness  prior  to 

10  the  completion  of  the  Senate  Banking  Committee 

1 1  depositions. 

12  Q      Was  there  a  specific  agreement  or 

13  discussion  with  regard  to  communications  about  ~ 

14  with  Ms.  Hanson  or  anyone  specifically  in  her  office? 

15  A      About  the  transcripts?  Just  the  agreement 

16  I  said,  that  we  assumed  that  Ms.  Hanson  was  going  to 

17  be  a  witness,  therefore  we  assumed  she  was  subject  to 

18  that  agreement  with  the  IG's  office. 

19  Q      My  question  was,  was  there  specific 

20  reference  in  conversation? 

21  A      I  doubt  it.    Possibly.    Maybe  there  was  a 

22  conversation  of  well,  who  do  we  think  are  going  to  be 
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1  the  witnesses  since  we  didn't  have  the  complete  list, 

2  but  Ms.  Hanson's  name  would  have  been  near  the  top  of 

3  that  list  if  she  was  discussed.   I'm  sure  she  was 

4  part  of  that  agreement,  but  we  assumed  that  she  was. 

5  Q      Who  discussed  or  negotiated  the  agreement? 

6  A      I  believe  Ken  Schmalzbach,  maybe  Bob 

7  McNamara. 

8  Q      Who  did  they  enter  the  agreement  with? 

9  A      The  IG's  office.   I  don't  know  who.   Bob 

10  Cesca,  maybe  Francine  Kemer.   The  investigators  from 

11  the  IG's  office.   I'm  not  sure. 

12  Q      Did  they  request  that  the  IG's  office 

13  supply  them  with  the  transcripts? 

14  A      As  I  said  earlier,  and  I  think  this  earlier 

1 5  document  sort  of  referred  to  that,  one  of  our 

16  problems  was  that  we  weren't  able  to  do  our  own 

17  factfinding  and  we  had  to  prepare  witnesses  for 

18  hearings,  so  the  arrangement  was  basically  we  would 

19  get  access  to  the  transcripts  as  soon  as  the  IG  felt 

20  comfortable  giving  them  to  us,  which  was  beginning  on 

2 1  July  1 8  when  they  were  starting  to  get  them  out  to 

22  the  individual  witnesses. 
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1  Q      And  when  was  the  first  request  made  for 

2  access  to  the  transcripts? 

3  MS.  STERGIS:    By  whom? 

4  BY  MR.  O'CALLAGHAN: 

5  Q      By  anyone  in  AGL's  office. 

6  A      There  was  some  discussion  early  ~  there 

7  was  some  discussion  in  June  about  how  we  were  going 

8  to  try  ~  how  we  were  going  to  succeed  in  preparing 

9  the  Secretary  for  testimony  and  others  for  testimony, 

10  which  was  scheduled  to  begin  in  late  July,  when  we 

1 1  weren't  going  to  be  able  to  do  any  factual 

12  investigation,  really,  until  perhaps  late  July. 

13  And  in  the  course  of  that  discussion,  there 

14  may  have  been  some  discussion  of  well,  maybe  we  can 

15  either  sit  in  on  the  IG  interviews  or  that  we  can  get 

16  access  to  the  IG  transcripts.   I  believe  that  there 

17  was  -  1  recall  being  told  when  I  was  in  Ireland  that 

18  Ken  and  Francine  ~  I  knew  before  I  returned  from 

19  Ireland  that  we  were  going  to  get  the  transcripts 

20  July  18  or  19  or  thereabouts,  and  I  returned  from 

21  Ireland  on  July  16,  so  sometime  during  that  period  of 

22  time  there  were  discussions. 
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1  Q      Your  office  covered  ethics  issues;  is  that 

2  correct,  your  department? 

3  A      Yes. 

4  Q      Was  there  a  specific  reason  why  your  office 

5  didn't  conduct  an  investigation  into  the  White 

6  House/Treasury  contacts? 

7  A      Yes.    We  actually  normally  would  have  been 

8  involved  in  almost  any  ethics  questions  that  would 

9  come  up,  we  would  do  factfinding  on.   However,  the 

10  Secretary  decided  about  March  4,  that  this  review 

1 1  would  be  done  by  the  Office  of  Government  Ethics. 

12  The  deputy  general  counsel  of  the  Department  of 

13  Treasury  is  also  the  designated  agency  ethics 

14  official,  which  is  a  formal  title  in  the  ethics 

1 5  community.   He  is  the  chief  ethics  officer  of  the 

16  department.  Because  he  was  potentially  a  witness  in 

17  this  matter,  it  was  decided  that  OGE  would  be 

1 8  involved  and  that  there  would  be  no  internal 

19  investigation. 

20  Q      Is  that  part  of  the  problem  that  you  had 

21  with  preparing  witnesses  for  testimony? 

22 A      That's  very  much  the  problem  we  had  with 
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1  preparing  witnesses. 

2  Can  we  take  about  a  two-minute  break? 

3  MR.  O'CALLAGHAN:    Sure. 

4  (Recess.) 

5  BY  MR.  O'CALLAGHAN: 

6  Q      Back  on  the  record.   Did  anyone  associated 

7  with  the  general  counsel's  office  at  Treasury,  and 

8  that  encompasses  all  the  general  counsels,  members  of 

9  general  counsel's  office,  ever  provide  transcripts  ~ 

10  other  than  the  people  you've  already  testified  to, 

1 1  counsel  to  the  witnesses  and  also  in  preparation  for 

12  the  other  witnesses  ~  ever  provide  transcripts  to 

13  people  outside  of  the  general  counsel's  office? 

14  A      Yes. 

1 5  Q      And  who  did  they  provide  them  to  and  when? 

16  A      I  mentioned  they  were  provided  to 

17  Mr.  Cutler's  staff   They  were  released  publicly  on 

18  July  31  or  August  1.   They  were  placed  in  a  public 

19  reading  room  and  I  believe  copies  were  distributed  to 

20  a  number  of  people,  including  the  Senate  and  the 

21  House. 

22  Q      Any  other  instances  before  they  were 
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1  released  publicly? 

2  A      The  redacted  transcripts  were  given,  I 

3  believe,  to  the  White  House  counsel's  office  maybe  on 

4  July  30  or  July  31. 

5  Q      With  regard  to  unredacted  transcripts, 

6  other  than  Mr.  Cutler's  staff  and  the  people  you've 

7  already  testified  to,  were  they  released  to  anyone 

8  before  the  public  release? 

9  A      I'm  not  sure  the  unredacted  transcripts 

10  have  been  publicly  released,  although  I'm  aware  they 

1 1  were  provided  at  some  point  to  Senator  Bond  and 

12  possibly  to  the  committees.  Aside  from  that,  no,  I 

13  don't  recall. 

14  Q      Aside  from  that,  you  don't  recall  any 

15  instances? 

16  A      No. 

17  Q      Did  your  office  have  any  role  in  preparing 

1 8  questions  for  the  interviews  that  were  conducted  by 

19  the  Inspector  General's  office? 

20  A      I  don't  believe  so,  no,  not  that  I  recall. 

2 1  Q      Were  any  other  offices  in  the  general 

22  counsel's  office  involved  in  helping  you  in  preparing 


1  questions  for  the  interviews  of  the  witnesses? 

2  A      Technically,  the  Inspector  General 

3  counsel's  office,  counsel  to  the  Inspector  General, 

4  is  part  of  the  Office  of  General  Counsel.   I  believe 

5  the  IG  counsel  had  some  role  in  that,  although  for 

6  this  matter  she  was  outside  of  the  supervision  of  the 

7  general  counsel's  office.   Aside  from  that,  I  don't 

8  recall  anybody  having  any  role  in  preparing  questions 

9  for  the  IG  investigators  to  ask  during  their 

10  interviews,  I  don't  recall  that. 

11  Q      Did  you  become  aware  — 

12  A      There  may  have  been  some  discussion,  may 

13  have  been  some  discussion  concerning  the  scope  of 

14  their  interview  of  the  Secretary,  but  I'm  not  sure. 

15  Q      Did  you  have  any  discussions  with 

16  Ms.  Kemer  about  her  preparing  questions  for  the 

17  interviews? 

18  A      Not  that  I  recall,  no. 

19  Q      Do  you  know  if  anyone  in  the  general 

20  counsel's  office  had  discussions  with  her  about 

21  preparation  of  questions  for  the  interviews?  Again, 

22  this  is  if  you've  ever  heard. 
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1  A      Not  that  I  recall. 

2  Q      I  would  like  to  show  you  a  document  which 

3  bears  a  Bates  stamp  014931  through  014938.    I'm  going 

4  to  ask  you  some  general  questions  about  it.   Take  a 

5  moment  to  review  it. 

6  (Witness  reviewed  the  document.) 

7  Have  you  had  a  chance  to  review  the 

8  document? 

9  A      Yes. 

10  Q      Have  you  ever  seen  this  document  or  this 

1 1  document  in  another  form? 

12  A      In  another  form?   Well,  I've  seen  it  as  two 

1 3  separate  documents.   It  appears  to  be  two  documents 

14  joined  together. 

1 5  Q      When  did  you  see  these  documents? 

16  A      I  would  have  first  seen  these  documents  on 

17  or  about  July  23,  maybe  just  before,  just  after  that. 

1 8  Q      How  were  they  brought  to  your  attention? 

19  A      I  asked  for  them  to  be  prepared. 

20  Q      Who  did  you  ask  to  prepare  them? 

21  A      David  Dougherty  and  Peter  Kittling. 

22 Q      What  were  they  prepared  in  connection  with? 


1  A      We  had  just  completed  the  review  of  the  IG 

2  transcripts  and  summaries.   David  and  Peter  had  been 

3  on  that  team  along  with  me  and  others,  as  I  mentioned 

4  earlier,  and  on  July  22,  I  believe,  if  that's  a 

5  Friday,  we  ~ 

6  Q      July  22  was  a  Friday. 

7  A      ~  received  a  draft  of  the  IG's  report. 

8  The  Secretary  was  given  a  draft  of  the  IG's  report  by 

9  the  acting  Inspector  General.   Over  that  weekend  of 

10  July  23,  24,  probably  starting  on  the  evening  of  the 

1 1  22nd,  Peter  and  David  ~  and  I'm  not  sure  if  they 

12  were  assisted  by  anyone  else,  but  Peter  and  David, 

13  and  to  a  lesser  extent  myself,  went  through  the 

14  report,  just  looking  to  see  whether  there  were  areas 

15  that  we  felt  fi-om  our  review  of  the  transcripts  left 

16  out  significant  areas  or  just  flat  ~  the  citations 

1 7  or  whatever  they  were  referring  to  in  your  report 

18  were  just  flat  contradicted  by  the  transcripts. 

19  Q      And  did  you  provide  the  IG's  office  with 

20  edits  or  suggestions? 

21  A      I  don't  believe  we  provided  this  document 

22  (indicating)  but  yes,  we  did. 
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1  Q      And  when  did  you  do  that? 

2  A      It  probably  was  July  24.    Might  have  been 

3  the  25th.    Could  have  been  the  23rd.    Might  even  have 

4  been  as  late  as  the  26th,  but  I'm  not  sure. 

5  Q      Had  the  IG's  office  solicited  your  help 

6  with  the  transcripts  or  I  guess  ~ 

7  A      No,  I  don't  believe  so. 

8  Q      What  was  their  reaction  when  you  provided 

9  them  with  these  edits? 

10  A      I  know  the  final  report  did  not  incorporate 

11  a  lot  of  the  edits,  but  it  did  incorporate  one  or  two 

12  of  them.    I  think  they  just  took  them  and -- they 

13  were  going  to  do  ~  there  was  another  scrub  that  RTC 

14  and  the  IG  were  going  to  do,  RTC  IG  and  Treasury  IG 

15  were  going  to  do  sometime  during  the  week  of  the  24th 

16  and  I  assume  that  they  used  them  in  that  process. 

17  There  was  no  real  reaction. 

18  Q      When  you  say  "scrub,"  do  you  mean  review? 

19  A      They  had  already  done  the  draft  which  they 

20  had  reviewed,  but  I  think  they  decided  they  wanted  to 

21  review  it  again.   I'm  not  sure  why. 

22 Q      Did  you  have  any  discussions  with  Francine 
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1  Kemer  with  regard  to  edits  to  the  draft  report? 

2  A      We  gave  them  to  her,  I  believe  I  handed 

3  them  to  her.   Again,  it  was  not  this  (indicating),  it 

4  was  a  shorter  version  of  this.   And  I  think  she  just 

5  thanked  me.   I  don't  really  recall  any  real 

6  discussion  about  it.    I  just  said  we've  looked 

7  through  the  transcripts  and  draft  report  and  these 

8  are  things  where  I  think  you  guys  have  made  mistakes 

9  or  left  stuff  out  that  you  might  want  to  put  in. 

10  Q      She  was  the  one  you  delivered  it  to? 

11  A      Yes. 

12  Q      Looking  in  your  calendar,  do  you  recall  ~ 

13  and  I  don't  even  know  if  there's  a  notation,  but  if 

14  you  just  look  at  the  time  period,  if  you  could  recall 

15  when  you  gave  those  to  her? 

16  A      Best  I  can  say  is  we  got  the  report  on  July 

17  22nd,  and  1  believe  it  was  late  afternoon,  maybe  even 

18  early  evening,  so  it  could  not  have  been  prior  to 

19  that.   And  I'm  fairly  certain  that  they  were  given  to 

20  Francine  before  the  26th  of  July.    My  guess  would  be 

21  it  would  probably  be  the  Sunday  night  or  the  Monday 

22  morning. 
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1  Q      Had  you  performed  any  edits  on  a  draft 

2  previous  to  that? 

3  A      Yes. 

4  Q      And  when  had  that  happened? 

5  A      A  number  of  IG  investigations  and  audits 

6  over  the  years,  probably  ~ 

7  Q      I'm  sorry,  with  respect  to  this  specific 

8  draft  report. 

9  A      Oh.   No,  this  is  the  only  draft  report  1 

10  ever  saw. 

1 1  Q      We  can  clear  off  the  table  here  a  little 

12  bit. 

13  1  would  like  to  show  you  a  document  Bates 

14  stamped  389.    That's  a  one-page  document  on 

1 5  Department  of  Treasury  letterhead.  It  bears  a  date 

16  stamp  of  June  27,  1994.    Memo  for  Jean  Hanson  fi-om 

17  Robert  Cesca.  The  subject  is  "provision  of  legal 

18  advice  and  services  to  OIG." 

19  Have  you  seen  this  document  before? 

20  A      Yes.   I  do  not  recall  the  confidential 

21  stamp  being  on  it.    With  the  exception  of  the 

22  confidential  stamp  I  believe  I've  seen  this  document 
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1  before,  yes. 

2  Q      And  when  did  you  see  it? 

3  A      Probably  right  around  June  27.    I  may  have 

4  seen  drafts  before  that. 

5  Q      Who  drafted  this  document? 

6  A      I  think  Francine  did  a  first  draft.   Bob 

7  Cesca  may  have  been  involved  in  that  drafting  process 

8  on  the  IG's  side.   Ken  and  I  and,  at  some  point, 

9  Dennis  Foreman  would  have  reviewed  and  edited  the 

10  draft,  marked  it  up.    This  is  essentially  documenting 

1 1  a  negotiated  agreement  which  was  negotiated  between 

12  Ken,  myself  and  Francine. 

1 3  Q      When  did  negotiations  begin  with  regard  to 

14  this  agreement? 

1 5  A      Not  very  long  before  this,  sometime  in  the 

16  week  or  two  preceding  this  date,  June  27. 

1 7  Q      What  was  the  impetus  for  negotiating  this 

1 8  agreement? 

19  A      Well,  in  the  time  fi-ame,  you  can  see  it's 

20  just  before  the  IG's  investigation  was  likely  to 

21  start,  I  think  we  hadn't  had  the  Fiske  report  but  we 

22  expected  it  before  the  end  of  June  at  this  point. 
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1  And  we  knew  that  once  the  Fiske  report  was  done,  that 

2  the  IG  investigation  would  get  underway,  so  we  were 

3  doing  a  number  of  things  to  be  ready  for  that  ~  sort 

4  of  start  of  that  great  race,  I  suppose  you  could  call 

5  it.   This  is  one  of  the  things  in  that  process.   My 

6  recollection  is  that  Francine  raised  the  issue  with 

7  Dennis  and  then  Dennis  asked  us  to  talk  to  Francine 

8  about  it. 

9  Q      Do  you  recall  when  she  raised  the  issue 

10  with  Dennis? 

1 1  A      Well,  it  would  be  before  this,  the  week  or 

12  two  before.   You  need  to  look  at  this  document  in  the 

1 3  context  of  much  longer,  ongoing  discussions  with  the 

14  IG's  office,  going  back  probably  10  years,  which  have 

15  to  do  with  negotiating  memoranda  of  understanding 

16  between  the  IG  and  the  IG  counsel  over  the  IG 

17  counsel's  relationship. 

18  So  this  may  have  come  up  that  we  will  have 

19  to  reach  an  agreement  about  this  at  some  point  before 

20  the  investigation  starts.   That  may  well  have  come  up 

21  sometime  between  March  and  June. 

22 Q      Had  similar  agreements  been  entered  into 
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1  between  the  general  counsel's  office  and  the  counsel 

2  to  the  Inspector  General? 

3  A      I  don't  recall  whether  we  had  actually 

4  succeeded  in  reaching  an  agreement.   We  had  tried  to 

5  negotiate.   My  recollection  is  there  was  one  but  I 

6  don't  recall  why  I  know  that. 

7  Q      Is  this  a  formal  MOU,  a  memorandum  of 

8  understanding,  or  how  would  you  describe  the 

9  document? 

10  A      Well,  I  would  describe  this  as  a  memorandum 

1 1  from  Bob  Cesca  to  the  general  counsel  essentially 

12  saying  this  is  the  way  it's  going  to  be.   Memorandum 

13  of  understanding  would  usually  be  signed  by  both 

14  parties.   Partly  because  the  general  counsel  was 

15  really  sort  of  removed  from  this  process,  I  think  Bob 

16  Cesca  just  basically  —  the  decision  was  Cesca  would 

1 7  sign  the  memo,  but  there  was  agreement  on  it.   I 

18  don't  know  actually  that  Jean  participated  in  the 

19  discussions  at  all.    I  think  it  was  Dennis  Foreman, 

20  Ken  and  I,  and  primarily  Ken  and  I  that  handled  the 

21  discussions  with  the  IG. 

22  Q      Were  you  satisfied  with  this  agreement  once 
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1  it  was  presented  to  you? 

2  A      Right.   Really  I  had  one  significant 

3  comment  on  it,  and  that  had  to  do  with  the  fact  that 

4  as  a  technical  matter,  there  would  be  some  question 

5  about  Francine's  performance  appraisal  period  that 

6  would  end  on  June  30,  1994.    If  I  recall  correctly, 

7  you're  supposed  to  have  standards  in  place  for  90 

8  days  before  the  end  of  the  performance  period. 

9  I  had  a  discussion  with  Francine  on  that 

1 0  and  she  basically  said  she  was  going  to  waive  any 

1 1  objection  that  she  would  have  to  not  having  her 

12  performance  standards  ~  because  this  talks  about  a 

1 3  new  performance  standard  for  her  that  would  actually 

14  cover  the  last  three  days  of  that  performance  year. 

15  I  think  that  was  really  the  only  technical  glitch  in 

16  it. 

1 7  Q      Was  Mr.  Schmalzbach  satisfied  with  this 

1 8  agreement? 

19  A      Yes,  as  far  as  I  know.    You'll  have  to  ask 

20  him. 

21  Q      I  can  only  ask  you  as  far  as  you  know  so  ~ 

22  A      That's  right. 
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1  Q      ~  do  you  know  who  at  the  White  House  dealt 

2  with  the  different  IG's  offices  and  OGE  in  connection 

3  with  this  investigation? 

4  A      1  know  that  Jane  Sherburne  and  Sheila 

5  Cheston  dealt  with  the  IG's  office.   I  don't  know 

6  whether  Mr.  Cutler  did  and  I'm  not  sure  if  anyone 

7  else  did. 

8  Q      Who  at  Treasury  IG's  office  dealt  with  the 

9  people  at  the  White  House? 

10  A      I  assume  the  investigators  did  who  were 

1 1  interviewing  White  House  witnesses.   I  believe  that 

12  Francine  Kemer  had  some  discussions  with  the  White 

13  House  counsel's  office.   I'm  not  sure  whether  Bob 

14  Cesca  did  and  I  don't  know  whether  anyone  else  did. 

15  Q      What  were  Ms.  Sherburne  and  Ms.  Cheston's 

16  specific  roles  in  connection  with  their  participation 

17  in  the  investigation  or  assisting  the  investigation? 

1 8  A      My  understanding  of  their  roles  was  that 

19  Ms.  Cheston  was  on  detail  from  her  job  as  deputy 

20  general  counsel  of  the  Air  Force  and  Ms.  Sherburne 

21  was  a  special  government  employee  at  that  time.   She 

22  was  a  partner  at  Wilmer,  Cutler  &  Pickering.   And 
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1  Ms.  Cheston  had  been  a  partner  at  Wilmer,  Cutler  & 

2  Pickering. 

3  And  Mr.  Cutler,  when  he  came  over  to  the 

4  White  House  from  Wilmer,  Cutler  in  March  asked  them 

5  to  come  to  the  White  House  to  assist  him  in  both  his 

6  own  review  of  the  ~  Mr.  Cutler  had  been  asked,  as  I 

7  understood  it  ~  actually,  I  saw  a  press  conference 

8  in  which  he  and  the  President  said  this.    He  had  been 

9  asked  to  conduct  a  review  of  the  White  House 

10  employees'  participation  in  the  Treasury- White  House 

1 1  contacts,  and  it  was  my  understanding  that  Jane 

12  Sherburne  and  Sheila  Cheston  were  to  assist  him  in 

13  that  review  and  in  preparation  for  the  hearings. 

14  Q      Do  you  know  if  that  investigation  was  ever 

1 5  conducted? 

16  A      Mr.  Cutler  testified  about  it,  so  to  the 

17  extent  that  I've  heard  his  testimony,  I  have  no 

1 8  reason  to  doubt  that  it  did. 

19  Q      Did  Ms.  Sherburne  and  Ms.  Cheston 

20  coordinate  their  investigation  with  the  Office  of 

21  Government  Ethics  in  any  respect? 

22 A      1  am  aware  that  there  were  some  discussions 
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1  between  the  Office  of  Government  Ethics  and  the  White 

2  House.   I  do  not  recall  whether  I  ever  knew  —  and  I 

3  certainly  don't  recall  now  ~  what  the  subject  of 

4  those  discussions  were. 

5  Q      Did  your  office  have  any  contact  with  the 

6  White  House  with  regard  to  ~  specifically  let's 

7  discuss  the  investigations  being  done  by  the  two  OIG 

8  offices  in  connection  with  the  OGE  report. 

9  A      1  don't  think  so.    There  was  an  issue,  I 

10  believe,  that  had  to  do  with  access  to  —  there  was  a 

1 1  letter  that  was  drafted  by  ~  or  a  letter  that  I 

12  believe  actually  eventually  came  from  Ms.  Sherburne 

13  or  Mr.  Cutler  ~  1  believe  it  was  to  the  IG  ~ 

14  concerning  some  aspect  of  that  investigation,  and  it 

1 5  was  a  negotiated  text  of  the  letter  between  the  OGE 

16  and  White  House  counsel.   1  was  just  asked  to  mediate 

17  that  negotiation.   And  I'm  being  very  vague  about  it 

18  because  actually  I  recall  the  letter,  but  I  don't 

19  recall  the  subject  matter.   I  think  it  had  something 

20  to  do  with  access  to  White  House  documents  or 

21  something,  but  I  don't  actually  recall  seeing  that. 

22  Q      Did  you  help  negotiate,  do  you  remember? 
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1  A      Not  really  very  much.   I  think  I  got  the 

2  two  of  them  on  the  phone  together  and  was  on  the 

3  phone  with  them,  but  there  wasn't  much  assistance 

4  required,  really.   It  was  just  kind  of  a  making  sure 

5  everybody  was  together  and  agreed  on  what  they  wanted 

6  to  say.   I  think  1  suggested  a  couple  of  words.   They 

7  were  pretty  close  by  the  time  they  brought  me  in  or 

8  by  the  time  1  got  involved.   I  think  I  had  been  asked 

9  to  get  involved  a  little  bit  earlier. 

10  Q      Why  were  you  asked  to  get  involved  in  that? 

1 1  A      Just  because  I  knew  both  sides  of  this 

12  issue.   It  was  not  really  a  very  big  ~  I  don't 

13  recall  it  as  being  a  big  spat,  but  it  was  just  kind 

14  of  a  bringing  the  parties  together  kind  of  thing. 

15  Q      You  acted  as  a  mediator? 

16  A      Yeah. 

17  Q      Have  you  ever  heard  or  did  you  ever  hear  a 

18  characterization  that  Ms.  Sherburne  was  acting  as  an 

19  investigator  doing  a  report  for  the  OGE? 

20  A      That's  sort  of  a  two-part  question. 

2 1  Ms.  Sherburne  was  acting  as  an  investigator.   My 

22  understanding  is  she  was  participating  or  assisting 
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1  Mr.  Cutler  in  his  investigation  and  was  conducting 

2  some  of  the  interviews  with  witnesses.   I  do  not 

3  recall  that  she  was  doing  that  for  the  Office  of 

4  Government  Ethics. 

5  Q      Do  you  know  if  she  was  asked  to  do  a  report 

6  for  OGE? 

7  A      Not  that  I  recall.  I  don't  know  actually 

8  what  their  arrangement  was,  if  any,  with  the  Office 

9  of  Government  Ethics. 

10  Q      Were  you  ever  asked  to  assist  the  White 

1 1  House  in  any  investigation  they  were  doing  with 

12  regard  to  the  White  House  Treasury  contacts? 

13  A      Yes. 

14  Q      And  what  were  you  asked  to  do? 

15  A      I  was  asked  to  show  them  documents  and  to 

16  discuss  with  the  IG  and  his  counsel  whether  they 

17  could  be  given  access  to  the  IG  interviews. 

1 8  Q      And  other  than  the  IG  interviews,  were 

19  there  other  documents  you  were  asked  to  produce  in 

20  connection  with  their  investigation? 

21  A      Yes. 

22  Q      And  what  were  those? 
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1  A      Some  of  the  documents  that  we  had  produced 

2  to  Mr.  Fiske. 

3  Q      Any  documents  related  to  the  ~  other  than 

4  the  documents  you  referred  to  that  were  provided  to 

5  Mr.  Fiske,  any  other  documents  with  regard  to  the 

6  IG's  investigation? 

7  A      We're  basically  one  universe  of  documents 

8  here  with  little  carve-outs  and  maybe  little  add-ons 

9  here  and  there.   In  some  ways,  the  Fiske  documents 

10  were  the  IG  documents,  were  the  Senate  Banking  and 

1 1  House  Banking  Committee  documents.   It  would  have 

12  been  a  hell  of  a  lot  easier  if  the  requests  had  all 

13  been  identical,  they  were  not,  but  the  bulk  the 

14  documents  were  the  same  documents,  so  that's  a  hard 

15  question  to  answer. 

16  MR.  PORTNOY:   Off  the  record  for  one 

17  second. 

18  MR.  O'CALLAGHAN:    Sure. 

19  (Discussion  off  the  record.) 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Back  on  the  record.   Mr.  McHale,  there's  a 

22  couple  of  documents  I  want  to  show  you  with  regard  to 
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1  the  draft  report  as  prepared  for  the  Secretary.  I'll 

2  show  you  a  document  Bates  stamped  —  I'll  give  you 

3  the  copy  with  the  clearer  Bates  stamps  on  it  ~  02479 

4  through  02482.   There's  some  highlighting  that 

5  appears  on  the  fax  page.   1  would  like  you  to  take  a 

6  look  at  the  cover  page  and  also  the  pages  that 

7  follow.   I'll  ask  you  some  general  questions  about 

8  the  pages  that  follow  and  a  specific  question  about 

9  the  cover  page.   For  the  record,  the  cover  page  bears 

10  a  Treasury  Department  seal  on  the  fi"ont,  special 

1 1  agent,  got  a  fax  line,  July  25,  '94  ~  it's  dated 

12  7-25-94  to  Clark  Blight  fi-om  Jim  Cottos. 

13  Have  you  had  a  chance  to  review  the 

14  document? 

15  A      Yes. 

16  Q      I  would  like  to  direct  your  attention  to 

17  the  cover  page,  the  comment,  "special  instructions 

18  section."  First  of  all,  just  for  clarity,  have  you 

19  seen  this  document  before? 

20  A      Not  the  cover  page,  no,  and  just  to  make  it 

21  clear  for  the  record,  the  highlighting  is  yours? 

22  Q      Correct. 
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1  A      Right. 

2  Q      With  that  in  mind,  I  would  like  to  direct 

3  your  attention  to  writing  on  the  cover  page.   It  says 

4  "questions  and  suggested  changes  to  our  report  by  the 

5  Secretary's  review  team  to  be  discussed  tomorrow." 

6  Were  you  aware  that  there  was  a  team  of 

7  reviewers  as  referenced  in  the  fax  cover  page? 

8  A      I  don't  specifically  know  what  the 

9  Secretary's  review  team  is,  unless  it  happens  to  be 

10  Peter  Kittling,  David  Dougherty  and  myself  doing  the 

1 1  review  that  we  talked  about  a  few  minutes  ago.   The 

12  document  attached  to  this  looks  similar  to  the 

13  document  we  were  discussing  a  few  minutes  ago. 

14  Q      Okay,  thank  you.   That's  the  only  question 

15  I  have  about  that  document. 

16  I  would  like  to  show  you  a  document  that 

17  bears  Bates  1 1089  dated  July  29,  1994.    It's  a 

1 8  one-page  document.   It  reads  "memorandum  for  Kenneth 

19  R.  Schmalzbach  from  R.  Peter  Rittling."   Have  you 

20  seen  this  document  before? 

21  A      Yes. 

22 Q      When  did  you  first  see  it? 
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1  A      I  saw  it  in  preparing  for  this  deposition. 

2  I  had  —  when  I  saw  it,  I  had  a  recollection  of  a 

3  document  similar  to  this,  having  seen  it  before,  but 

4  I  did  not  specifically  recall  the  document.   It  may 

5  have  been  the  same  document. 

6  Q      Does  this  document  represent  some  of  the 

7  edits  that  you  referenced  earlier  that  were  passed  on 

8  to  the  IG's  office  to  the  draft  report? 

9  A      I  believe  so.   I'd  have  to  do  a 

10  line-by-line  comparison,  but  I  believe  so. 

1 1  MR.  O'CALLAGHAN:   Okay,  thanks.   Just 

12  wanted  your  general  recollection.  Why  don't  we  break 

13  for  lunch. 

14  (Whereupon,  at  1:06  p.m.,  the  deposition 

15  was  recessed,  to  be  reconvened  at  2:30  p.m.  this  same 

16  day.) 
17 

18 
19 
20 
21 
22 
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1  AFTERNOON  SESSION  (2:30  p.m.) 

2  Whereupon, 

3  STEPHEN  J.  MC  HALE 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Back  on  the  record.   I  would  like  to  show 

9  you  a  document  which  bears  Bates  stamp  016031.   It's 

10  a  one-page  document.   If  you  would  take  a  moment  to 

1 1  review  it  and  let  me  know  when  you've  had  a  chance  to 

12  consider  the  document. 

13  (Witness  reviewed  the  document.) 

14  A      Okay. 

15  Q      Have  you  ever  seen  this  document  before? 

16  A      Probably.   I  don't  specifically  recall  this 

17  document.   It's  similar  to  the  other  ones, 

1 8  essentially  a  to-do  list.   This  is  general  notes  of 

19  Mr.  Schmalzbach  made  and  circulated  to  Bob  and  I. 

20  Q      So  he  normally  circulated  to-do  lists  to 

21  you  and  Bob? 

22  A      Sometimes  Bob  did,  sometimes  I  did,  but  Ken 
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1  often  did  and  I  believe  this  is  one  of  Ken's. 

2  Q      Did  Mr.  Schmalzbach  have  a  lot  of  contact 

3  with  Ms.  Kemer  during  the  period  March  through 

4  August  1994? 

5  A      Like  me  and  like  the  attorneys  in  my 

6  office,  he  would  have  a  lot  of  contact  with 

7  Ms.  Kemer  on  a  routine  basis. 

8  Q      Did  he  have  any  discussions  with  her 

9  regarding  the  factual  substance  of  the  investigation 

10  that  was  being  done  by  the  two  IG  offices? 

1 1  A      Can  you  repeat  that?  I'm  sorry. 

12  Q      Sure.   Did  he  have  discussions  with  her 

13  regarding  the  factual  content  or  substance  of  the 

14  investigations  that  were  being  done  by  the  two  IG 

15  offices? 

16  A      I  don't  believe  so,  except  in  the  context 

17  of  arranging  to  get  the  IG  transcripts,  which,  of 

1 8  course,  contained  factual  discussion  and  that  sort  of 

19  thing.   I  don't  recall. 

20  Q      Did  you  have  any  discussions  with 

21  Ms.  Kemer  regarding  the  factual  content  or  substance 

22  of  the  investigations  that  were  being  done  by  the  two 
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1  IG  offices? 

2  A      I  don't  think  so  prior  to  getting  a  copy  of 

3  their  draft  report. 

4  Q      How  about  after  getting  a  copy  of  the  draft 

5  report? 

6  A      Well,  we  prepared  those  edits  that  you 

7  showed  me  earlier.  Those  dealt  with  some  of  the 

8  factual  findings  of  the  IG  report.   That  was  provided 

9  to  Ms.  Kemer.   At  some  later  date,  possibly  even 

10  after  the  hearings  began,  but  at  some  later  date  I 

1 1  think  we  talked  about  a  couple  of  the  statements  in 

12  the  IG  report.   I  can't  even  remember  what  that  was, 

13  but  I  had  some  questions,  there  were  some  things  in 

14  it  that,  even  after  we  had  the  final  report,  still 

1 5  struck  me  as  being  not  consistent  with  the  testimony 

16  that  was  in  the  transcripts.  And  I  think  Ms.  Kemer 

17  basically  indicated  to  me  that  was  the  IG's  summary 

1 8  of  what  they  thought  they  had  gotten  out  of  the 

19  transcripts,  so  it  didn't  reflect  what  I  saw  in  the 

20  transcripts  and  some  of  those  things  are  on  that 

21  page. 

22 Q      Did  she  agree  with  the  findings  in  the 
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1  report  or  did  she  agree  with  you  or  come  to  a 

2  different  conclusion? 

3  A      As  far  as  I  know,  she  agreed  with  the 

4  report.   Like  any  document,  it  was  essentially  the 

5  work  of  a  committee  so  you'll  have  to  ask  her  whether 

6  she  agrees  with  all  of  it. 

7  Q      I  would  like  to  direct  your  attention  under 

8  the  first  heading,  which  is  "IG  factfinding,"  the 

9  last  item  under  that  heading  reads  "IG  interviews  the 

10  White  House  witnesses  or  review  of  their  statements 

1 1  to  White  House  counsel." 

12  Do  you  know  what  that  refers  to? 

13  A      Yeah,  I  think  this  would  have,  again,  been 

14  something  that  would  have  been  done  in  the  kind  of 

15  June  time  frame  while  we  were  all  trying  to  gear  up. 

16  And  as  you  can  tell  from  the  next  bullet,  it  was  part 

17  of  the  process  of  how  was  all  this  going  to  get  done 

18  in  such  a  short  time. 

19  I  think  there  was  some  discussion  about  ~ 

20  you  know,  there  was  some  brief  discussion  about  would 

21  the  White  House  make  their  witnesses  available  to  the 

22  IG  or  would  the  White  House  insist  on  just  basically 
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giving  proffers  to  the  IG  about  what  the  White  House 
witnesses  were  telling  the  White  House  counsel,  in 
the  event  the  White  House  fully  cooperated  and 
allowed  all  the  witnesses  to  be  interviewed.  But 
there  was  some  discussion  about  that  and  whether  we 
would  need  the  Secretary  to  be  involved  at  that  point 
to  basically  try  to  make  sure  the  IG  has  the  access 
they  needed. 

Q      The  next  bulleted  item  reads  "Treasury 
counsel  needs  to  know  what  Treasury  witnesses' 
testimony  will  be."   Is  that  along  the  same  lines  as 
what  you  were  just  discussing?   Why  don't  you  just 
explain  to  me  what  that  refers  to.   That  will  be 
easier. 

A      We  had  two  things  we  had  to  do  as  the 
Treasury  lawyers.   One,  we  had  to  prepare  the 
Secretary  to  testify  and  Dennis  Foreman  and  later,  we 
learned,  Ben  Nye,  but  we  had  to  prepare  the  Secretary 
to  testify.   And  secondly,  we  had  to  be  prepared  to 
advise  the  Secretary  on  what,  if  any,  action  he  would 
have  to  take  with  regard  to  Treasury  officials  whose 

conduct  was  under  investigation  by  the  IG  and  the 
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OGE.    So  we  - 

Q      Can  I  just  stop  you  for  a  moment? 

A      Sure,  uh-huh. 

Q      With  regard  to  that,  action  that  the 
Treasury  would  have  to  take  with  regard  to  those 
officials  being  investigated,  was  that  action  being 
considered  in  reference  to  the  analysis  done  by  OGE 
or  another  analysis  being  done  by  Department  of 
Treasury? 

A      Well,  the  Secretary  had  asked  for  OGE's 
advice.  OGE  had  asked  for  the  IGs  to  conduct  their 
review. 

Q      The  investigation;  correct? 

A      The  investigation.   The  IGs  were  doing  an 
investigation  for  OGE.   OGE  was  going  to  report  to 
the  Secretary.  At  some  point  we  knew  we  were  going 
to  get  the  IG  report  and  the  OGE  report.   We  didn't 
know  what  those  reports  were  going  to  say.   We  didn't 
know  what  OGE  was  going  to  conclude,  but  we  knew  that 
when  we  got  them.   And  at  the  time  frame  —  as  the 
time  started  to  compress,  we  knew  we  were  going  to 
have  a  very  short  window  that  we  were  going  to  have 
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1  to  advise  the  Secretary  on  what  action  he  should  take 

2  with  regard  to  the  findings  of  that  report,  which 

3  could  have  been  adverse  or  whatever  they  could  have 

4  been.  There  was  a  potential  range  of  findings. 

5  So  again,  we  needed  --  we  were  not  allowed 

6  to  be  conducting  our  own  factual  review,  as  I've 

7  testified  earlier  today,  so  we  needed  ~ 

8  Q      By  the  Secretary's  request? 

9  A      By  the  Secretary's  direction.  But  we 

10  needed,  on  a  fairly  fast  basis,  to  be  very  smart  on 

1 1  the  facts  to  advise  the  Secretary.  So  we  were  trying 

12  to  come  up  with  different  ways  of  getting  smart  on 

13  the  facts  quickly.   And  this  is  in  the  June  time 

14  frame.   Again,  you  know,  one  possibility  was  that  we 

15  would  sort  of  sit  like  note-taking  dummies  in  the 

16  comer  of  the  IG  interview  and  write  down  whatever  we 

17  felt  was  relevant. 

18  Q      Did  that  ever  happen? 

1 9  A      No.   Another  was  that  we  would  conduct  our 

20  own  interviews  after  the  IG  conducted  theirs,  and 

21  that  did  not  happen.   And  then  lastly,  that  we  would 

22  review  the  reports  of  interview,  although  later  on  ~ 
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1  I  believe  at  this  point  we  didn't  know  there  would 

2  actually  be  transcripts. 

3  Q      You  didn't  know  they  were  going  to  actually 

4  transcribe  the  deposition? 

5  A      Right,  I  would  think  from  that  reference 

6  it's  just  looking  at  how  we're  going  to  get  smart  on 

7  the  facts  quickly. 

8  Q      Thank  you.    I  would  like  to  direct  your 

9  attention  to  a  document  Bates  stamped  016018,  it's  a 

10  one-page  document.   It  has  handwritten  notes  on  it, 

1 1  appears  to  be  a  copy  taken  out  of  a  notebook.   Let  me 

12  know  when  you've  had  a  chance  to  review  it. 

13  (Witness  reviewed  the  document.) 

14  A      Okay. 

1 5  Q      Have  you  ever  seen  this  document? 

16  A      I  believe  I've  seen  it  in  preparation  for 

17  this  deposition.    I  don't  believe  I  had  seen  it 

1 8  before  then. 

19  Q      And  how  did  it  come  to  your  attention  in 

20  preparation  for  the  deposition? 

21  A      I  looked  over  the  documents  that  Treasury 

22  had  produced. 
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Q      I  would  like  to  direct  your  attention  to 
the  document.   Do  you  recognize  the  handwriting 
there? 

A      Yes. 

Q      And  whose  handwriting  is  that? 

A      Ken  Schmalzbach's. 

Q      And  the  date  on  the  top  of  the  page  is 
7-13.   Do  you  know  what  the  first  notation  refers 
to?   It  says  "transcripts  returned." 

A      No. 

Q      Do  you  have  any  knowledge  of  any 
transcripts  that  were  circulating  around  the  13th  of 
July? 

A      1  was  out  of  the  country.   No,  I  don't. 

Q      Even  though  you  were  out  of  the  country, 
were  you  ever  told? 

A      No,  I  wasn't.   I  don't  recall. 

Q      Thank  you.    I  would  like  to  show  you 
another  document,  Bates  stamped  016019.   Have  you 
seen  this  document  before? 

A      I'm  told  I've  looked  at  the  Treasury 
production  and  this  appears  to  be  a  Treasury  document 
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that's  produced.   I  do  not  specifically  recall  this 
page. 

Q      Don't  recall,  okay.   Again,  there's  a 
notation  on  7-13-94  about  the  initials  EK  above  it, 
then  it  reads  "Beattie  concern  about  direction  of  IG 
inquiry."   Do  you  know  anyone  with  the  last  name 
Beattie? 

A      Yes. 

Q      Who  do  you  know  by  the  last  name  Beattie? 

A      Beattie  is  the  last  name  of  Roger  Altman's 
attorney,  personal  counsel.   I  think  his  first  name 
is  Richard,  but  I'm  not  sure. 

Q      Have  you  ever  learned  ~  actually,  let  me 
ask  you  this  question:   Do  you  recognize  the 
handwriting  on  the  document? 

A      Yes. 

Q      Whose  handwriting  is  it? 

A      Ken  Schmalzbach's. 

Q  Have  you  ever  learned  that  Mr.  Beattie 
expressed  concern  to  Mr.  Schmalzbach  about  the 
direction  of  the  IG  inquiry? 

A      No. 
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1  Q      I  would  like  to  show  you  a  document  Bates 

2  stamped  016021.   Again,  it's  a  one-page  document.  A 

3  copy  of  a  page  of  a  notebook  with  handwritten  notes, 

4  notation  EK  on  the  top,  to-do  list.   The  text  reads 

5  "IG  has  arranged  all  interviews  of  White  House 

6  folks."   Do  you  recognize  the  handwriting? 

7  A      Yes. 

8  Q      Whose  handwriting  is  it? 

9  A      Ken  Schmalzbach's. 

10  Q      Did  Mr.  Schmalzbach  discuss  the  scheduling 

1 1  of  the  White  House  interviews  with  the  Inspector 

12  General's  office,  with  anyone  at  IG  or  connected  with 

13  the  investigation? 

14  A      I  know  Mr.  Schmalzbach  was  generally  aware 

15  of  when  interviews  were  going  to  be  held  because  we 

16  were  tracking  how  long  it  was  going  to  take  the  IGs 

17  to  complete  their  review  because  we  were  concerned 

18  about  the  end  product,  the  report. 

19  While  I  was  in  Ireland,  we  had  discussions 

20  about  interviews  that  had  occurred  and  that  would  be 

21  occurring.   1  do  know  he  was  aware  that  some  White 

22  House  interviews  had  not  happened  yet  while  I  was  in 
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1  Ireland,  would  be  happening  in  the  following  few 

2  days,  so  I  assume  he  talked  to  somebody  about  it. 

3  Q      And  was  there  a  specific  deadline  for  the 

4  completion  of  the  investigation  and  the  production  of 

5  the  analysis? 

6  A      That  was  our  hope.   Our  hope  had  been  that 

7  the  investigation  would  be  completed  by  July  ~  may 

8  1? 

9  Q      Certainly,  please. 

10  A      It's  mostly  the  dates  that's  helping 

1 1  refresh  the  recollection.  By  the  weekend  of  July  16 

12  and  17,  just  looking  at  a  calendar,  that  the  OGE  ~ 

13  OGE  had  told  us  that  they  would  need  five  to  seven 

14  days,  I  can't  remember  exactly  which,  to  do  an 

15  analysis  of  the  IG  findings,  report,  to  give  the 

16  Secretary  advice.   We  were  working  back  from  the 

17  House  Banking  Committee's  announced  start  date  of 

1 8  July  26  and  working  back  fi-om  that,  we  had  hoped  that 

19  the  IG  was  going  to  ~  we  want  to  get  the  OGE  report 

20  before  the  hearing  so  the  Secretary  could  decide 

21  what,  if  any,  action  he  needed  to  take  before  the 

22  hearings  started. 
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1  Working  back  from  that,  we  had  hoped  to  get 

2  the  IG  report  on  the  weekend  of  the  16th  and  17th  or 

3  two  or  three  days  thereafter,  so  that  was  what  we  had 

4  expressed  to  the  IGs.   At  the  outset  the  IG  thought 

5  that  ~  the  IG's  office  thought  that  they  would  be 

6  able  to  comply  with  that,  but  I  can't  really  say 

7  there  was  ~  the  IG  may  have  imposed  a  deadline.   We 

8  imposed  a  hope. 

9  Q      Did  anyone  from  the  White  House  express  a 

10  similar  interest  in  having  the  report  done  in  time 

1 1  for  the  hearings? 

12  A      The  report  wasn't  being  done  for  the  White 

13  House.   It  was  being  done  for  the  Secretary. 

14  Q      But  do  you  know  if  they  expressed  a  ~ 

15  A      Not  that  I'm  aware  of. 

16  Q      ~  desire  to  have  that  done? 

17  A     Not  that  I'm  aware  of. 

18  Q      I  would  like  to  have  you  take  a  look  at 

19  your  calendar  again,  the  one  you  produced,  and  to 

20  take  a  look  at  the  portion  July  17  through  23.    If 

2 1  you  could  read  the  handwritten  portion  which  begins 

22  on  the  22nd  to  the  bottom  of  the  page  to  the  best 


1  that  you  can. 

2  A      On  the  22nd  there's  a  line,  "IG  draft 

3  report  to  Sec,"  secretary,  and  also  government 

4  ethics,  abbreviated.  Then  there's  a  square  bracket 

5  which  indicates  to  me  at  the  time  I  wrote  this  that  I 

6  wasn't  sure  whether  this  is  the  22nd  or  23rd,  but 

7  what  it  says  is  "White  House  counsel,"  or  "WHC," 

8  "requests  copies  of  franscripts  from  Secretary." 

9  Then  on  the  23rd  it  says  "SJM,"  which  is  me,  "spoke 

1 0  with  IG  and  IG  counsel  ~  Secretary  said  he  wanted  to 

1 1  provide  Cutler  with  franscripts  to  assist  in 

12  preparing  for  testimony  ~  but  could  not  share  with 

13  other  witnesses." 

14  Q      With  regard  to  the  bracketed  portion,  with 

15  regard  to  the  "White  House  counsel  requests  copies  of 

16  franscripts  from  Secretary,"  did  the  White  House 

17  counsel  make  a  request  for  copies  of  the  franscripts 

18  on  the  22nd? 

19  A      The  bracket  indicates  I'm  not  sure  actually 

20  whether  it  was  the  22nd  or  23rd,  and  I  however  talked 

2 1  to  Jane  Sherburne,  either  on  the  22nd  or  23rd,  in 

22  which  she  made  that  request  to  me.   And  I  believe  it 
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1  had  been  made  to  others  as  well. 

2  Q      Who  else  were  the  requests  made  to  or  the 

3  request  made  to? 

4  A      The  request  was  first  made  ~  I  mean,  the 

5  request  was  first  made  I  think  as  early  as  early 

6  July,  July  5,  I  believe,  to  the  IG  counsel.   It  was 

7  sort  of  an  open-ended  request.   It  was  repeated  on 

8  several  occasions. 

9  Q      Who  was  making  the  request  at  this  time,  at 

10  the  July  5  time? 

11  A      I  was  not  a  party  to  that  request.   My 

12  understanding  is  it  was  either  Jane  Sherburne  or 

13  Ms.  Cheston  to  Francine  Kemer  and  maybe  the  IG 

14  investigators  and  maybe  the  RTC  IG  folks,  I  don't 

15  know. 

16  Q      Do  you  know  how  many  times  before  the  22nd 

17  of  July  they  requested  copies  of  the  transcripts, 

1 8  copies  of  transcripts  be  provided? 

19  A      I  think  there  had  been  a  discussion  July  5 

20  in  which  they  had  asked  for  them  and  basically  it  was 

21  a  pending  request.   Whether  you  can  actually  say  they 

22  sort  of  kept  on  saying  well,  let  us  ask  again,  I 
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1  think  might  be  a  little  misleading.   It  was  a  subject 

2  of  discussion. 

3  Q      Revisited  on  a  couple  of  occasions? 

4  A      Right,  but  the  first  time  I  actually 

5  participated  in  such  a  discussion  directly  with  White 

6  House  counsel  would  have  been  this  July  22/23  time 

7  fi-ame. 

8  Q      Was  anyone  else  in  your  office  approached 

9  about  providing  transcripts  other  than  you? 

10  A      1  know  Ken  was  aware  of  the  pending 

1 1  request.   I  don't  know  whether  he  specifically 

12  discussed  them  or  not.    I  know  Bob  McNamara  was  aware 

13  of  the  pending  request.   Again,  I  don't  know  whether 

14  he  had  specifically  discussed  it  or  not,  and  Ed 

15  Knight  was  aware  of  the  request.   Again,  I  don't  know 

16  whether  he  had  discussed  it  specifically  or  not. 

17  Q      How  did  you  become  aware  of  the  pending 

1 8  request? 

19  A      Well,  since  the  request  was  initially  made 

20  when  I  was  in  Ireland,  I  assume  I  probably  learned  of 

2 1  it  from  Ken  at  some  point  when  he  was  ~  either  in 

22  one  of  our  conversations  from  Ireland  or  when  he  sort 
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of  briefed  me  upon  my  return. 

Q      And  how  did  he  learn  of  the  request? 
A      I  don't  know. 

Q      Do  you  know  how  Ed  Knight  learned  of  the 
request? 

MS.  STERGIS:    Which  of  the  requests? 
MR.  O'CALLAGHAN:    July  5  request. 
THE  WITNESS:   I'm  not  sure  he  was  aware 
specifically  of  the  July  5  request.   As  I  said,  it 
was  a  request  in  a  conversation  that  appears  to  have 
been  between  the  White  House  counsel  and  IG  counsel. 
At  some  point,  a  wider  group  of  people  became  aware 
that  this  was  a  pending  request  from  the  White  House 
that  had  not  been  granted.   Whether  he  actually,  even 
to  this  day,  is  specifically  aware  of  the  July  5 
conversation,  I  don't  know. 

BY  MR.  O'CALLAGHAN: 
Q      Do  you  know  when  he  became  generally  aware 
of  the  specific  request? 
A      The  first  time  ~ 
Q      I'm  sorry,  the  pending  request. 
A      It  might  be  better  if  I  answered  the 
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question  of  when  did  I  ever  discuss  this  with  Ed 
because  I  don't  know  when  he  learned  of  it.   I 
discussed  it  with  him  probably  ~  I'm  fairly  certain 
on  July  22  or  maybe  the  23rd. 

Q      How  did  you  come  to  discuss  it  with  him  on 
July  22? 

A      Ed  Knight,  Bob  McNamara,  Ken  Schmalzbach 
and  1  met  three  to  four  to  five  times  a  day  during 
this  period  to  discuss  preparation  of  the  Secretary, 
to  discuss  how  we  were  going  to  get  ready  to  give  the 
Secretary  the  advice  that  we  would  have  to  give  him, 
to  discuss  a  whole  wide  range  of  issues  as  we 
proceeded. 

In  the  course  of  one  of  those 
conversations,  I  know  I  raised  with  that  team  Jane's 
request  to  me  I  believe  ~  it  is  possible  that  I  also 
learned  or  -  it's  unclear  in  my  recollection  today 
as  to  whether  at  some  point  I  learned  that  the 
Secretary  and/or  Ed  had  had  a  conversation  with  Lloyd 
Cutler  and/or  Jane  Sherburne. 

Q      And  when  did  that  conversation  occur? 

A      It  would  have  been  on  the  22nd  or  23rd, 
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1  about  the  time  that  I  received  the  request  from  Jane. 

2  Q      And  what  was  the  discussion  that  occurred 

3  with  Mr.  Cutler? 

4  A      I  wasn't  a  party  to  that  discussion. 

5  Q      Were  you  told? 

6  A      My  impression  today,  and  even  at  the  time, 

7  was  that  there  was  a  discussion  between  either  Ed  and 

8  the  Secretary  or  the  Secretary  and  Mr.  Cutler  in 

9  which,  in  part,  this  request  for  transcripts  was 

10  reiterated. 

1 1  Q      And  how  did  they  respond  to  that? 

12  A      I  don't  know  how  they  responded  to  it  in 

13  that  conversation.   I  wasn't  a  party  to  it.   When  I 

14  raised  ~  it  was  about  the  same  time  ~ 

15  Q      Let  me  stop  you  for  just  a  second.  You 

16  said  you  weren't  a  party  to  the  conversation  but  did 

17  you  ever  learn  what  the  response  was? 

18  A      No. 

19  Q      Please  continue,  you  were  saying  subsequent 

20  conversations? 

21  A      There  were  multiple  tracks  here  in  the 

22  sense  that  we  were  dealing  with  Jane  and  Sheila  at 
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1  our  level  and  there  may  have  been  a  conversation  by 

2  Lloyd  Cutler  to  the  Secretary.  When  I  raised  on  the 

3  22nd  or  the  23rd  Jane  Sherburne's  request  to  me  for 

4  the  transcripts,  Ed  was  aware  of  that  request  for  the 

5  transcripts. 

6  Q      Are  you  referring  to  the  pending  ~ 

7  A      Ed  was  aware  that  the  White  House  counsel 

8  wanted  to  get  the  transcripts.   He  was  aware  that  ~ 

9  Q      You're  referring  to  the  Cutler  request;  is 

10  that  right? 

1 1  A      Yes,  to  the  Cutler/Sherbume,  this  sort  of 

12  pending  ~  long-term  pending  request. 

13  MR.  PORTNOY:    You're  referring  to  a  general 

14  request  or  specific  request? 

15  THE  WITNESS:   A  request  for  the  IG 

16  transcripts. 

17  MR.  PORTNOY:    But  are  you  referring  to  a 

18  specific  conversation  or  generalized  desire? 

19  THE  WITNESS:   Right.    Well,  there  obviously 

20  were  a  series  of  specific  conversations.  The  only 

21  one  that  I  was  a  party  to  was  on  either  the  afternoon 

22  of  the  22nd  or  morning  of  the  23rd.    When  I  raised 
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1  that  request  with  the  team,  either  immediately  in 

2  that  first  discussion  or  an  hour  or  so  later  in  a 

3  subsequent  discussion,  Ed  advised  me  that  the 

4  Secretary  believed  it  was  appropriate  for  Lloyd 

5  Cutler  to  get  the  IG  transcripts.   And  I  was  assigned 

6  from  that  group  to  discuss  the  request  with  the 

7  acting  IG  and  the  IG  counsel  and  to  see  if  they  would 

8  be  agreeable  to  sending  the  franscripts  over  and  if 

9  so,  to  arrange  for  their  transfer  to  the  White 

10  House. 

1 1  The  reason  I'm  hesitating  here,  and  I 

12  apologize,  as  I  said,  there  were  multiple  meetings 

13  and  group  conversations,  and  looking  back  they 

14  somewhat  telescope  and  it's  a  little  hard  to  parse 

15  them  out,  but  that's  the  best  of  my  recollection. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      I  want  to  see  if  I  can  focus  in  on  whether 

1 8  or  not  when  you  told  the  group,  you  said,  about  the 

19  Sherburne  request  that  was  made  to  you,  had 

20  Mr.  Cutler  made  a  request  to  the  Secretary  and  Ed 

21  Knight,  or  just  the  Secretary  previously  to  that 

22  specifically? 
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1  MS.  STERGIS:   I  think  that's  been  asked  and 

2  answered. 

3  THE  WITNESS:   Yeah,  it's  a  little  -- 

4  MR.  O'CALLAGHAN:    I  don't  think  it's  been 

5  put  specifically  in  time. 

6  THE  WITNESS:   There  were  muhiple 

7  conversations  in  this  time  frame  with  Ed  Knight. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Between  Ed  Knight  and  who? 

10  A      Ed  Knight  and  me,  Schmalzbach  and 

1 1  McNamara.  To  the  best  of  my  recollection,  I  think  I 

12  raised  this  request  from  Sherburne,  and  to  the  best 

13  of  my  recollection,  it  was  an  hour  or  so  later  in  a 

14  subsequent  meeting  in  which  I  got  the  Secretary's 

15  statement  and  it  was  my  sense  that  the  Secretary  had 

16  talked  to  Cutler. 

17  Q      It  was  your  sense  that  he  had  talked  to  hun 

18  before  you  got  the  call  from  Sherburne  or  after? 

19  A      I  don't  know.    I  don't  know  that. 

20  Q      Do  you  know  why  a  call  was  made  to  both  you 

21  and  to  the  Secretary? 

22  MS.  STERGIS:   I  don't  know  that  that's  the 
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1  testimony.   Objection. 

2  THE  WITNESS:   Well,  it  would  be  something 

3  that  would  be  within  the  White  House  counsel's 

4  office.   I  have  no  idea.   I'm  not  sure  that  such  a 

5  call  took  place.  It  is  my  belief,  my  best 

6  recollection,  that  it  seemed  to  me  at  the  time  that 

7  such  a  call  had  occurred.   I  do  not  specifically  know 

8  that  it  had.   And  when  that  call  took  place,  I  don't 

9  know  why  there  were  multiple  calls  ~  I  do  not  know 

10  if  there  were  multiple  calls. 

1 1  BY  MR.  O'CALLAGHAN: 

12  Q      After  you  were  told  that  the  Secretary 

13  thought  it  would  be  appropriate  to  release  the 

14  transcripts  to  the  White  House  ~ 

1 5  A      Can  I  go  back  for  one  second? 

16  MS.  STERGIS:   Objection.  Misstates  the 

17  testimony. 

18  THE  WITNESS:   My  recollection  today  is  seen 

19  through  sort  of  a  filter  of  other  information  I 

20  gained  afterwards.  The  Secretary  testified  that  he 

21  spoke  to  Cutler  in  September.  And  my  recollection 

22  today  is  a  little  bit  clouded  by  the  fact  that  I'm 


138 


1  familiar  with  that  testimony,  I  was  at  all  the 

2  hearings,  et  cetera.  And  so  when  I  tell  you  today 

3  there  was  such  a  call,  it's  a  little  hard  for  me  to 

4  tell  you  now  when  I  first  knew  of  such  a  call.   I 

5  don't  know  whether  it  was  the  Secretary's  testimony 

6  or  during  the  preparation  of  the  Secretary.  The 

7  Secretary  testified  to  such  a  call. 

8  It  may  be  that  I  learned  about  it  on  the 

9  22nd  and  maybe  on  the  25th.   It  may  be  that  I  learned 

10  about  it  on  August  whatever  date  it  was  that  the 

1 1  Secretary  testified.   That's  sort  of  ~  that's  why 

12  I'm  having  a  little  difficulty  pulling  this  back. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Right.   That's  understandable.  When  you 

15  received  the  call  fi-om  Ms.  Sherburne  at  the  White 

16  House,  what  was  your  reaction  to  her  request? 

17  A      It  seemed  reasonable. 

18  Q      And  if  I  mischaracterize  what  you  said,  let 

19  me  know,  and  I'm  sure  counsel  will  let  me  know  also, 

20  but  after  you  received  the  call,  I  believe  you  said 

21  you  told  the  group  that  you  had  received  a  request? 

22  A      Right. 
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Q      And  what  happened  with  respect  to  the 
request  after  that? 

A      During  either  that  immediate  meeting  —  or 
shortly  thereafter  ~  of  the  group,  I  was  told  that 
the  Secretary  would  like  the  IG,  if  possible,  to 
comply  with  that  request  because  the  Secretary 
thought  it  was  appropriate  to  provide  that 
information  to  Mr.  Cutler.   I  was  asked  to  discuss 
that  with  the  IG  and  IG  counsel,  and  if  they  were 
agreeable,  to  arrange  to  get  the  transcripts  to  the 
White  House  counsel's  office. 

Q      And  what  did  you  do  next  in  reference  to 
this  issue? 

A      Either  on  the  night  of  the  22nd  or  the 
23rd,  I  called  Francine  Kemer  and  Bob  Cesca.   I 
believe  I  had  to  call  them  through  the  Treasury 
operator  because  they  were  not  in  the  office.  Best 
of  my  recollection  is  that  I  got  Bob  Cesca  first  and 
that  he  wanted  to  discuss  it  with  Francine,  and  at 
some  point  I  talked  to  Francine  and  at  some  point  I 
talked  to  both  of  them  together. 

Q      What  time  of  day  did  you  make  the  first 
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phone  call? 

A      I  don't  even  remember  what  day  it  was.   It 
was  either  the  22nd  or  23rd.    This  issue,  I  think, 
started  on  the  ~  we  got  the  IG  draft  report  on  the 
22nd. 

Q      Which  was  a  Friday? 

A      Right.   And  at  that  point  we  were  told  by 
the  Deputy  IG  that  as  far  as  he  was  concerned,  his 
investigation  was  complete,  he  had  conducted  all  the 
interviews  that  he  thought  he  was  going  to  conduct 
and  that  this  report,  at  least  in  his  view,  was  his 
report. 

Q      Who  was  that? 

A      That  was  Bob  Cesca.  And  at  some  point 
after  we  received  that  report,  all  these 
conversations  occurred.  The  transcripts  were  sent  to 
the  White  House  on  the  late  afternoon  of  the  23rd,  so 
somewhere  between  getting  the  report  on  the  22nd  and 
sending  the  transcripts  on  the  23rd,  I  had  several 
conversations  with  Francine  and  Cesca,  the  last  of 
which  was  on  the  afternoon  of  the  23rd  shortly  before 
I  was  able  to  send  them  to  the  White  House  when  they 
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1  agreed,  so  ~  but  there  were  conversations  in  here, 

2  and  exactly  when  each  one  occurred,  that's  probably 

3  as  specific  as  I  can  get. 

4  Q      I  would  like  to  try  to  walk  through  and 

5  maybe  we  can  hit  some  more  specifics  if  possible. 

6  A      Sure. 

7  Q      When  you  received  the  call  from 

8  Ms.  Sherburne,  had  you  received  a  copy  of  the  draft 

9  report  at  that  point? 

10  A      I  believe  so. 

1 1  Q      When  did  you  receive  the  draft  report? 

12  A      I  think  it  was  late  afternoon  on  the  22nd. 

13  Q      Were  you  in  the  office  when  you  got  the 

14  call  from  Ms.  Sherburne? 

15  A      I  don't  know.   I  don't  recall.  I  may  have 

16  returned  it.    I  have  no  idea. 

17  Q      The  question  was  ~ 

18  A      I  was  in  the  building.   I  was  at  work. 

19  Q      Were  you  working  that  day? 

20  A      Yes,  right. 

21  Q      How  soon  after  you  got  the  call  from 

22  Ms.  Sherburne  did  you  relate  that  you'd  received  the 
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1  call  - 

2  A      At  the  next  get-together. 

3  Q      At  the  next  meeting? 

4  A      At  the  next  get-together  of  Ed,  Bob  and 

5  Ken.   At  that  point  we  were  meeting  three,  four  times 

6  a  day,  so  it  probably  would  have  been  within  a  couple 

7  hours  or  maybe  a  few  minutes.   I  don't  recall 

8  exactly.  I'm  fairly  certain  we  did  not  call  a 

9  specific  meeting  for  this  purpose.   We  had  enough 

10  things  that  were  going  on. 

1 1  Q      And  what  was  the  reaction  of  the 

12  individuals  at  the  meeting  to  your  relating  to  them 

13  that  you  had  received  a  request  for  the  transcripts 

14  from  Ms.  Sherburne? 

1 5  A      Well,  as  I  said,  the  whole  idea  that  the 

16  White  House  would  like  to  get  the  transcripts  was  not 

17  a  surprise,  and  I  think  what  made  this  request  a 

1 8  little  bit  different  and  really  caused  everybody  to 

19  kind  of  analyze  it  a  little  differently  in  that 

20  meeting  and  subsequently  was  that  we  had  the  draft 

21  report  and  the  IG  was  telling  us  that  basically  they 

22  had  interviewed  everybody  they  planned  to  interview 
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1  and  this  report,  in  their  view,  was  a  final  report. 

2  It  was  still  marked  draft  because  they  were  sending 

3  it  to  the  Office  of  Government  Ethics,  but  in  their 

4  view,  it  was  their  product. 

5  Q      Was  this  the  first  formal  request  you  had 

6  received  fi-om  the  White  House  for  the  transcripts? 

7  A      Best  of  my  recollection.  I  personally,  to 

8  the  best  of  my  recollection. 

9  Q      Did  you  call  Mr.  Cesca  after  the  meeting 

10  where  you  relayed  the  point  that  Ms.  Sherburne  had 

1 1  called  and  asked  for  the  transcripts? 

12  A      Right,  I  did  after  that  meeting,  yes. 

13  Q      Was  it  the  same  day? 

14  A      That  1  don't  recall,  because  I'm  not  sure 

15  how  late  in  the  night  we  eventually  had  this 

16  conversation  about  the  Secretary  would  like  this  to 

17  happen.   If  it  was  very  late  at  night  I  might  have 

18  waited  until  the  next  morning.   And  that's  why  I  do 

19  not  actually  recall  now  whether  ~  I  may  have  tried 

20  to  get  hold  of  them  on  the  22nd  and  not  been  able  to 

21  until  the  23rd.   I'm  not  sure  exactly  the  time  of 

22  those  telephone  calls. 
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1  Q      When  you  first  got  hold  of  Mr.  Cesca,  were 

2  you  at  the  office  when  you  made  the  phone  call? 

3  A      Yes.   Like  you,  I  think  at  that  time  I  was 

4  in  the  office  almost  all  the  time. 

5  Q      Do  you  know  what  clothes  you  were  wearing? 

6  Were  you  in  casual  clothes  or  in  a  suit? 

7  A      I  have  no  idea,  no  recollection. 

8  Q      I'm  just  trying  to  help  your  recollection. 

9  A      If  it  was  a  Friday  I  was  in  a  suit,  if  it 

10  was  a  Saturday,  I  wasn't. 

11  Q      That's  why  I'm  asking  if  you  recall. 

12  A      I  don't  recall. 

13  Q      When  you  spoke  with  Mr.  Cesca  for  the  first 

14  time  with  regard  to  Ms.  Sherburne's  request,  did  you 

1 5  call  him  at  home  or  at  the  office? 

16  A      I  believe  I  used  the  Treasury  operator  to 

17  call  him.   The  Treasury  operators  are  very  good  at 

18  fmding  officials,  but  I  don't  actually  know  where 

19  Mr.  Cesca  was.   He  was  not  in  his  office.   I'm  sure  I 

20  tried  his  office  first.   I  don't  specifically  recall, 

21  but  that  would  be  my  normal  practice. 

22  Q      Do  you  know  where  he  was  when  you  fmally 
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1  reached  him  after  his  secretary  ~  Treasury  operator 

2  found  him? 

3  A      No,  I  don't.    My  recollection  of  at  least 

4  one  of  the  conversations  I  had  with  him,  he  was  not 

5  at  home,  he  was  at  some  event  ~  some  school  event 

6  for  his  daughter  or  something,  but  that's  to  the  best 

7  of  my  recollection  and  I  can't  remember  in  that 

8  conversation  whether  I  called  him  or  he  called  me. 

9  Q      But  it's  your  recollection  that  with  regard 

10  to  the  IG's  office,  the  first  person  you  got  in 

1 1  contact  with  was  Cesca? 

12  A      I  think  so. 

13  Q      Is  there  any  possibility  your  first  contact 

14  was  with  Ms.  Kemer? 

15  A      Yes,  it's  a  possibility.   My  recollection 

16  is  it  was  with  Cesca. 

17  Q      With  regard  to  the  first  deal  with 

1 8  Mr.  Cesca  and  the  conversations  you  had  with  him,  in 

19  the  first  conversation  you  had  with  him  with  regard 

20  to  this  issue,  what  was  discussed? 

21  A      My  recollection  is  that  I  told  him  that  we 

22  had  received  the  request. 
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1  Q      Did  you  tell  him  who  you  had  received  it 

2  from? 

3  A      Whether  I  mentioned  Ms.  Sherburne's  name,  I 

4  don't  know.   I  think  I  told  him  about  the  secretary's 

5  position  on  it.    There's  a  piece  of  my  memory  on  this 

6  that  suggests  to  me  that  somehow  I  may  have  talked  to 

7  Cesca  ~  even  before  I  knew  the  Secretary's  position 

8  on  it  ~  briefly  and  that  it  may  even  have  been  at 

9  his  request  to  ask  us  what  the  Secretary's  position 

10  was.   Maybe  he  has  a  better  recollection  of  that  than 

11  I  do,  but  I  know  in  one  of  our  early  specific 

12  conversations  about  it,  I  expressed  to  him  the 

13  Secretary's  view  that  the  Secretary  would  like  to  be 

14  able  to  accommodate  Mr.  Cutler's  request  and  that  he 

15  believed  it  was  appropriate  if  they  wouldn't 

16  interfere  with  the  IG's  investigation,  if  the  IG  was 

17  agreeable. 

18  Q      What  was  Mr.  Cesca's  initial  reaction? 

19  A      I  think  Mr.  Cesca  really  didn't  have  a 

20  problem  with  doing  that. 

21  Q      Did  he  tell  you  he  didn't  have  a  problem  or 

22  was  he  silent? 
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1  A      He  said  he  wanted  to  talk  to  Francine.   I 

2  know  he  and  Francine  needed  to  talk  about  it.   And 

3  his  point  to  me  was  that  they  had  done  all  the 

4  interviews  they  planned  to  do  and  that  the  report  was 

5  complete.   I  don't  believe  that  he  voiced  any 

6  objection  to  it. 

7  Q      Did  he  express  any  concerns  about  releasing 

8  the  transcripts  before  the  final  analysis  was  done  by 

9  OGE? 

10  A      No. 

1 1  Q      Did  he  relate  to  you  any  issues  he  needed 

12  to  discuss,  any  specific  issues  he  needed  to  discuss 

13  with  Ms.  Kemer  before  getting  back  to  you? 

14  A      Not  the  issues.   I  mean,  the  general  issue 

15  of  delivery  of  the  transcripts  to  the  White  House  was 

16  the  extent  of  the  conversation.   He  didn't  say  1  have 

17  this  concern  and  I  need  to  talk  it  over  with 

18  Francine,  no. 

19  Q      Did  he  express  any  view  as  to  whether  he 

20  needed  to  talk  to  her  about  the  appropriateness  of 

21  the  transfer? 

22 A      He  was  going  to  talk  to  her  about  the 
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1  transfer  and  whatever  concerns  he  or  she  might  have 

2  had  about  it.   No,  he  didn't. 

3  Q      So  he  didn't  specifically  address  any 

4  concerns? 

5  A      Not  that  I  recall. 

6  Q      Okay.   And  after  you  spoke  with  Mr.  Cesca 

7  the  first  time,  did  ~ 

8  A      Remember,  1  did  say  that  I'm  not  ~  1  think 

9  I  talked  to  Cesca  first  and  then  Francine,  but  it 

10  might  have  been  the  other  way  around.   At  some  point 

1 1  though,  I  talked  to  Cesca  and  at  some  point  I  talked 

12  to  Francine  and  at  some  point,  both  of  them  together. 

13  Q      Did  you  have  one  conversation  alone  with 

14  Ms.  Kemer? 

15  A      Yes,  my  best  recollection  is  I  had  at  least 

16  one,  probably  only  one  conversation  alone  on  the 

17  phone  with  Ms.  Kemer  about  this. 

18  Q      Is  there  a  possibility  you  might  have  had 

19  more  than  one? 

20  A      It's  possible. 

21  Q      Do  you  recall  the  contents  of  the 

22  discussion  of  any  conversations  you  had  with 
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1  Ms.  Kemer  on  the  subject? 

2  A      Somewhat. 

3  Q      If  you  could  give  me  your  best 

4  recollection. 

5  A      She  did  not  think  it  would  be  appropriate 

6  to  give  the  transcripts  to  the  White  House.   She 

7  expressed  concern  not  so  much  that  it  would  be 

8  inappropriate,  but  that  the  IG  would  be  criticized 

9  for  doing  it,  that  possibly  they  would  be  criticized 

10  for  losing  their  independence  or  something  like  that, 

1 1  but  she  didn't  have  any  legal  objection  to  it  that 

12  she  voiced  or  any  concern  that  it  was  improper  in 

13  some  way.   It  was  more  that  the  transcripts  were 

14  going  to  be  made  public  anyway  within  a  matter  of 

15  days  in  total,  and  she  felt  that  we  should  wait  until 

16  then. 

17  Q      And  what  do  you  mean  they  were  going  to  be 

18  made  public  in  total  in  a  couple  of  days? 

19  A      The  intent  all  along,  as  I  understood  it, 

20  was  that  when  the  IG  report  was  published  and  the  OGE 

21  report  was  published,  the  transcripts  would  be 

22  published  as  well. 
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1  Q      Were  you  aware  at  that  time  that  the  RTC 

2  considered  some  of  the  information  contained  in  the 

3  transcripts  to  be  confidential? 

4  A      No.   In  fact,  my  understanding  was  that  the 

5  RTC  along  with  our  IG  intended  to  make  the 

6  transcripts  public  in  total. 

7  Q      How  were  you  aware  of  that? 

8  A      From  Francine. 

9  Q      She  related  that  to  you? 

10  A      Yes. 

1 1  Q      When  did  she  relate  that  to  you? 

12  A      Sometime  in  the  July  time  frame,  probably 

13  after  I  returned  from  Ireland,  since  I  didn't  talk  to 

14  her  while  I  was  there. 

1 5  Q      Did  you  respond  or  express  your  opinion  to 

16  Ms.  Kemer  with  regard  to  her  concerns  about  the 

1 7  handing  over  the  transcripts? 

18  A      Uh-huh. 

19  Q      What  did  you  say  to  her? 

20  A      Well,  we  talked  about  the  fact  that  the 

2 1  whole  process  was  somewhat  delayed.   We  were  sort  of, 

22  you  know,  a  week  behind  our  hoped-for  schedule. 
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1  Maybe  not  a  week,  but  five  or  six  days  behind  our 

2  hoped-for  schedule.   We  had  already  heard  earlier  in 

3  the  week,  a  day  or  two  earlier,  that  OGE  was 

4  beginning  to  be  very  uncertain  as  to  when  they  would 

5  be  able  to  get  their  opinion  done  because  they  were 

6  not  sure  when  they  were  going  to  get  the  IG  report. 

7  So  they  weren't  sure  when  they  were  going 

8  to  get  started,  so  I  explained  to  her  that  we  were 

9  behind  schedule,  that  we  had  ~  under  what  we  had 

10  hoped  to  be  the  sort  of  plan  of  the  way  things  would 

1 1  proceed,  that  all  of  the  stuff,  including  the  IG 

12  report,  the  transcripts,  the  records,  the  OGE 

13  advisory  opinion  and  the  Secretary's  decision  on  what 

14  action,  if  any,  he  was  going  to  take,  all  of  that 

1 5  would  be  done  before  July  26,  the  first  day  of  the 

1 6  House  Banking  Committee  hearings,  that  Mr.  Cutler  was 

17  going  to  testify  on  the  26th,  that  his  testimony  was 

1 8  going  to  be  the  report  of  his  review,  investigation, 

19  whatever  you  want  to  call  it,  that  Ms.  Sherburne  had 

20  expressed  to  me  that  they  felt  that  they  needed  to 

21  review  the  transcripts  ahead  of  that  testimony  as 

22  they  prepared  that  testimony  to  ensure  that  their 
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1  review  was  complete,  that  they  had  resolved 

2  everything. 

3  Q      What  do  you  mean  by  that,  she  wanted  to 

4  make  sure  that  their  review  was  complete? 

5  A      That  the  White  House  counsel's  review  was 

6  complete,  that  Mr.  Cutler  and  his  staffs  ~  that 

7  they  had  asked  all  the  questions  they  needed  to 

8  asked.   They  had  not  talked  to  all  the  Treasury 

9  witnesses.   Ms.  Hanson  had  declined  to  talk  to  them. 

10  1  believe  that  they  may  have  talked  to  her  lawyers. 

1 1  So  they  hadn't  talked  to  everybody  that  the  IGs  had 

12  talked  to. 

13  Q      Did  they  have  access  to  any  of  the 

14  questions  that  were  posed  to  the  deponents  in  the  IG 

1 5  investigation? 

16  A      Before  they  were  asked?  I  don't  know 

17  whether  they  represented  White  House  witnesses  in  the 

18  IG  interviews.   They  might  have.   I  have  no  idea. 

19  Q      Do  you  know  if  they  were  provided  any  of 

20  the  questions  that  were  asked  of  the  deponents? 

21  MR.  PORTNOY:    Could  you  state  that  again? 

22  I'm  sorry. 
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1  THE  WITNESS:   I'm  getting  a  little  confused 

2  on  that  one. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      The  question  is  whether  the  White  House 

5  counsel  was  ever  supplied  with  copies  of  the 

6  questions  that  were  asked  the  deponents  in  the  IG 

7  investigation. 

8  A      They  were  eventually  provided  with  the 

9  transcripts. 

10  Q      Previous  to  that? 

1 1  A      Not  that  I'm  aware. 

12  Q      So  you  were  discussing  how  Ms.  Sherburne 

13  wanted  to  make  sure  that  their  review  was  complete. 

14  A      This  is  what  I  expressed  to  Ms.  Kemer, 

1 5  actually,  and  eventually  also  to  Mr.  Cesca,  that 

16  Ms.  Sherburne  wanted  to  make  sure  ~  she  was  in  the 

17  process  of  preparing  Mr.  Cutler's  testimony  for  the 

1 8  26th,  and  because  that  testimony  was  essentially  his 

19  report  of  investigation,  she  wanted  to  review  the 

20  transcripts  to  make  sure  that  they  had  talked  to 

21  everybody  they  needed  to  talk  to,  that  they  had  asked 

22  all  the  questions  they  needed  to  ask,  that  they  had 
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1  gotten  all  the  information  they  needed,  that  they  had 

2  a  complete  picture,  that  ~  we  discussed  the  fact 

3  that  the  IGs  believed  they  had  interviewed  everybody 

4  they  were  going  to  interview,  that  everybody  was  on 

5  the  record  both  with  the  IG,  with  the  grand  jury, 

6  with  the  House  Banking  Committee,  with  the  Senate  for 

7  the  most  part  ~  I  think  the  Senate  was  still  doing  a 

8  couple  of  depositions  ~  that  our  view  that  it  was 

9  perfectly  appropriate  for  the  White  House  to  have 

10  whatever  information  they  believed  was  appropriate  to 

1 1  have  from  a  Cabinet  agency.   That's  sort  of  the 

12  general  tenor  of  the  discussion.   And  1  also,  of 

13  course,  expressed  the  Secretary's  view. 

14  Q      And  did  she  have  a  reaction  to  that? 

15  A      Ms.  Kemer's  concern,  as  far  as  I  recall, 

1 6  was  really  twofold.   One  was  we  would  be  criticized 

17  for  this,  we  would  be  questioned  about  it,  the  IG  may 

18  well  be  criticized  about  it  and  why  should  we  take 

19  that  risk  when  the  transcripts  are  going  to  be  made 

20  public  within  a  matter  of  days.   Can't  the  White 

2 1  House  wait. 

22  Q      Do  you  know  if  Ms.  Kemer  had  any 
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1  discussions  with  Mr.  Cesca? 

2  A      Well,  they  did  ~  in  the  conversation  that 

3  I  was  a  party  to,  they  talked  to  each  other. 

4  Q      Other  than  that? 

5  A      My  sense  was  that  they  did.   It  seemed  to 

6  me  when  I  had  them  both  on  the  phone  together  that 

7  they  had  talked. 

8  Q      Did  they  tell  you  that  they  had  spoken 

9  about  it? 

10  A      No. 

1 1  Q      What  gave  you  the  impression  that  they  had 

12  spoken  about  it? 

13  A      1  don't  know.    The  tenor  of  the 

14  conversation  I  think.    I  don't  really  know 

15  specifically. 

16  Q      Can  you  characterize  the  tenor  of  the 

17  conversation? 

18  A      It  seemed  like  they  had  discussed  the 

19  matter  previously.   That's  all  1  can  really  say.   It 

20  didn't  seem  like  they  were  having  a  first 

21  conversation  on  this  issue.   They  started  from  a 

22  point  of  knowledge  of  each  other's  positions.   Maybe 


1  that's  the  way  to  put  it. 

2  Q      Subsequent  to  the  calls  you  had 

3  individually  with  Mr.  Cesca  and  Ms.  Kemer,  you  said 

4  you  had  a  call  with  both  of  them  at  the  same  time? 

5  A      That's  my  best  recollection. 

6  Q      Do  you  recall  what  time  that  call  occurred? 

7  A      No.    That  would  certainly  have  been  on  the 

8  Saturday,  and  I  think  the  transcripts  went  over  to 

9  the  White  House  in  the  late  afternoon  so  it  would 

10  have  been  before  that,  maybe  in  the  morning,  maybe 

1 1  early  afternoon. 

12  Q      The  call  might  have  been  morning? 

1 3  A      Late  morning,  early  afternoon  probably  is 

14  my  best  recollection. 

15  Q      And  what  specifically  was  discussed  during 

16  that  conversation? 

17  A      Certainly  the  same  conversation  again,  this 

18  time  we  had  them  both  together.   Ms.  Kemer,  I 

19  believe,  made  her  position  known  to  Mr.  Cesca.   She 

20  had  already  made  it  known.    She  responded  to  mine. 

2 1  Really,  the  only  additional  thing  was  at  the  end  of 

22  the  conversation,  Mr.  Cesca  agreed  that  the 
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1  transcripts  could  go  over  to  the  White  House. 

2  Q      Had  he  expressed  any  reluctance  about 

3  releasing  the  transcripts  at  any  time  during  the 

4  conversation? 

5  A      Mr.  Cesca  is  a  somewhat  hesitant  person. 

6  Some  of  that  hesitancy  might  have  been  reluctance  but 

7  I  witnessed  that  in  him  in  other  conversations  which 

8  I  would  not  necessarily  characterize  as  reluctance. 

9  He  did  not  really  voice  any  reluctance.  He  agonized 

10  a  little  bit  as  he  thought  about  it,  thought  about 

1 1  what  Francine  and  I  were  saying,  but  he  did  not  say  I 

12  think  this  is  really  a  stupid  idea.  He  didn't,  by 

13  any  means,  say  I  think  I  agree  with  Francine  that 

14  we're  going  to  get  a  lot  of  criticism  for  that.   He 

1 5  did  not  express  any  concern  like  that  to  me. 

16  Q      Did  he  voice  any  opinion  at  all? 

17  A      I  believe  he  said  that  well,  the 

18  investigation  is  complete,  we've  talked  to  the 

19  witnesses,  or  at  least  ~  I'm  not  sure  whether  he 

20  said  the  investigation  is  complete.  I  think  what  he 

21  said  is  we've  talked  to  all  the  witnesses  and  the 

22  report  is  done.   All  these  people  are  on  the  record, 


1  and  if  the  secretary  thinks  this  is  appropriate,  then 

2  I'm  not  going  to  second-guess  that  or  whatever.  I'm 

3  not  sure  exactly  what  phrase  he  used  but  I  remember 

4  him  referring  to  the  Secretary's  opinion  as  being 

5  somewhat  important  to  him. 

6  Q      Did  he  specifically  say  that? 

7  A      That  the  Secretary's  opinion  was  important 

8  to  him? 

9  Q      Yes. 

10  A      He  said  that  something  ~  he  referred  ~  in 

1 1  basically  making  his  decision,  it  seemed  to  me  he 

12  referred  to  the  Secretary's  request  and  the 

13  Secretary's  position  and  that  seemed  to  be  important 

14  to  him. 

15  Q      Did  he  -- 

16  A      I  don't  believe  he  actually  said  the 

17  Secretary's  decision  is  important  to  me. 

1 8  Q      Did  he  have  discussions  with  anyone  from 

19  the  Secretary's  office  with  regard  to  this  request? 

20  A      Not  that  I  recall. 

2 1  Q      Did  Ed  Knight  have  any  conversations  with 

22  Mr.  Cesca  with  regard  to  this  request? 
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1  A      Not  that  I  recall.  It's  possible,  but  not 

2  that  I  recall. 

3  Q      Do  you  know  if  he  made  any  phone  calls  or 

4  left  any  messages  for  Mr.  Cesca? 

5  A      Not  that  I  recall. 

6  Q      Would  that  have  been  a  normal  course  of  ~ 

7  A      It  wouldn't  be  unusual.   The  IG  is  a 

8  Presidential  appointee.  Mr.  Cesca  was  obviously 

9  career,  he  was  acting  IG  but  was  a  senior  level 

10  position  within  the  department.  The  Exec  Sec  and 

1 1  senior  advisor  to  the  Secretary  quite  often  would  be 

12  in  contact  with  Mr.  Cesca.   I  know  because  I  was  a 

13  party  to  one  conversation  with  Mr.  Cesca  and  Ed  about 

14  sort  of  the,  you  know,  the  general  sort  of  schedule 

15  on  when  could  we  expect  the  IG  report  and  when  could 

16  they  get  it  to  OGE. 

17  So  it  would  not  be  unusual  or  unheard  of 

18  for  Ed  to  have  had  that  conversation.  I  just  don't 

19  recall  such  a  conversation. 

20  Q      Did  you  have  any  discussions  with 

2 1  Mr.  Knight  with  regard  to  this  request? 

22  A      Yes. 
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1  Q      Did  that  occur  during  the  meetings  you 

2  referenced  earlier? 

3  A      Yes. 

4  Q      Was  he  a  part  of  those  meetings? 

5  A      Yes. 

6  Q      Outside  of  those  meetings,  did  you  have  any 

7  discussions  with  him  regarding  the  request? 

8  A      At  some  point  I  communicated  to  him  that 

9  Mr.  Cesca  had  agreed  and  that  the  transcripts  either 

10  were  or  had  gone  over  to  the  White  House.   I  don't 

1 1  recall  whether  I  talked  to  him  before  or  after  that. 

12  Q      Had  he  requested  that  you  let  him  know 

13  whether  or  not  Mr.  Cesca  agreed? 

14  A      He  didn't  have  to. 

15  Q      Why  is  that? 

16  A      Well,  because  he  was  part  of  this  group,  he 

17  had  been  charged  by  the  Secretary  for  coordinating 

1 8  the  whole  process.   I  kept  him  informed  of  everything 

19  that  developed.  He  kept  me  informed  as  things 

20  developed.   It  was  a  group  of  people  who  were  working 

2 1  closely  together. 

22  Q      Did  you  inform  the  other  members  of  the 
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1  group  after  Mr.  Cesca  agreed  to  release  the 

2  transcripts? 

3  A      Yes,  I  did.    I  don't  recall  when.   1  know  I 

4  talked  to  Ken  about  it  before  I  sent  them  over  to  the 

5  White  House.   I  do  not  recall  what  1  first  talked  to 

6  Mr.  Knight  or  Mr.  McNamara. 

7  Q      What  was  the  conversation  you  had  with  Ken? 

8  A      I  showed  him  a  draft  of  my  letter  to 

9  Ms.  Sherburne  and  he  reviewed  that. 

10  (Recess.) 

1 1  MR.  O'CALLAGHAN:    What  was  the  last 

12  question,  please? 

13  (The  reporter  read  the  record  as  requested.) 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Back  on  the  record.   I  had  asked  you  about 

16  the  conversation  you  had  with  Mr.  Schmalzbach  and  you 

17  said  you  spoke  to  him  about  the  draft  of  the  letter 

18  that  you  had  written  for  Ms.  Sherburne;  is  that 

19  correct? 

20  A      Uh-huh,  uh-huh. 

2 1  Q      And  what  were  the  contents  of  that 

22  discussion?  Actually,  when  did  that  occur? 
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1  A      It  would  have  occurred  after  my 

2  conversation  with  Mr.  Cesca  in  which  he  had  agreed 

3  that  the  transcripts  could  go  over  to  the  White  House 

4  and  the  time  that  I  sent  the  transcripts  to  the  White 

5  House. 

6  Q      If  we  can  back  up  for  a  second,  during  the 

7  conversation  you  had  with  Mr.  Cesca,  were  there  any 

8  discussions  about  any  restrictions  that  he  or  anyone 

9  at  the  IG's  office  wanted  put  on  the  transmittal  of 

10  the  transcripts? 

1 1  A      Discussions  with  who,  with  Mr.  Cesca? 

12  Q      Correct,  during  your  discussion  with 

13  Mr.  Cesca  and  Ms.  Kemer. 

14  A      I  believe  we  discussed  those  conditions, 

15  yes. 

16  Q      And  what  were  the  conditions  that  you 

17  discussed? 

18  A      I  think  I  told  them  that  the  transcripts 

19  would  go  over  to  the  White  House,  they  would  be  ~ 

20  actually,  1  believe  whatever  is  in  the  July  23  letter 

2 1  is  what  the  discussions  were,  since  that  was 

22  contemporaneous  with  my  discussions  with  Mr.  Cesca. 
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1  That  might  be  the  easiest  way  to  do  that  rather  than 

2  my  trying  to  paraphrase  it. 

3  Q      Fortunately,  I  think  I  have  a  copy  of  it 

4  here. 

5  A      That's  a  surprise. 

6  MR.  PORTNOY:    Which  letter  was  that? 

7  BY  MR.  O'CALLAGHAN: 

8  Q      This  is  the  July  23  letter.   Handing  you  a 

9  copy  dated  July  23  on  Department  of  Treasury 

10  stationery,  says  "by  hand"  and  addressed  to  Jane 

1 1  Sherburne,  Esquire,  Office  of  White  House  Counsel. 

12  Begins  with  "Dear  Jane,"  and  signed  by  ~  it  says 

13  Stephen  J.  McHale  and  there's  a  signature  there. 

14  A      It  says  "Steve,"  that's  my  signature. 

15  Q      Have  you  seen  this  document  before? 

16  A      Yes. 

17  Q      When  did  you  first  see  it  in  this  form? 

18  A      Well,  I  saw  the  original  of  it  on  July  23, 

19  1994. 

20  Q      Did  you  write  this  letter? 

21  A      Yes. 

22 Q      And  when  did  you  write  it?   First,  when  did 


1  you  write  the  first  draft  of  it? 

2  A      After  I  had  finished  my  conversations  with 

3  Mr.  Cesca  and  Ms.  Kemer,  I  had  a  conversation  or 

4  conversations,  probably  a  conversation,  with 

5  Ms.  Sherburne. 

6  Q      Subsequent  to  the  conversation  with 

7  Mr.  Cesca  and  Ms.  Kemer? 

8  A      Right,  and  which  I  said  we'd  be  sending  the 

9  transcripts  over  but  it  will  be  coming  over,  on  these 

10  conditions  basically. 

1 1  Q      Had  you  discussed  the  conditions  with 

12  Ms.  Sherburne  previous  to  that  conversation? 

13  A      I  don't  recall.  I  might  have. 

14  Q      Do  you  recall  if  you  raised  the  possibility 

15  of  conditions  of  the  agreement  with  Ms.  Sherbime 

16  previous  to  that  conversation? 

17  A      I  don't  recall. 

18  Q      I  would  like  to  direct  your  attention  to 

19  the  second  paragraph  of  the  July  23  letter.   I'm 

20  going  to  read  it  into  the  record.   "As  we  discussed, 

21  these  transcripts  are  being  provided  to  you  solely  to 

22  assist  you  in  the  preparation  for  Mr.  Cutler's 
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1  testimony  before  the  House  and  Senate  Banking 

2  Committee  hearings.   You  have  agreed  that  the 

3  transcripts  we  are  providing  to  you  with  this  letter 

4  will  not  be  disclosed  publicly  or  shown  to 

5  individuals  (other  than  Mr.  Cutler)  who  may  be  called 

6  as  witnesses  by  the  committee  until  such  time  as  we 

7  advise  you  that  this  restriction  is  no  longer 

8  necessary.   Similarly,  you  have  agreed  not  to 

9  disclose  these  transcripts  to  counsel  for  any  such 

10  individuals.   Please  let  me  know  immediately  if  my 

1 1  understanding  of  our  agreement  is  not  correct." 

12  Did  you  discuss  these  terms  in  the 

13  conversation  with  Mr.  Cesca  and  Ms.  Kemer? 

14  A      Yes,  with  the  possible  exception,  1  do  not 

1 5  recall  specifically  whether  I  talked  about  the 

16  agreement  not  to  disclose  the  transcripts  to  counsel 

17  before  any  individuals  but  I  do  recall  the  preceding 

18  sentence. 

19  Q      Whose  idea  was  it  to  put  these  limitations 

20  on  use  of  the  transcripts? 

21  A      These  were  limitations  we  were  sort  of 

22  operating  under  as  part  of  the  informal  agreement 
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1  with  the  Senate  Banking  Committee's  staff  that  we  had 

2  talked  about,  we  talked  about  earlier  today.   This  is 

3  just  simply  implementation  of  that  agreement.  I 

4  don't  know  that  it  was  anybody's  idea  in  particular. 

5  Actually,  I'm  not  sure  exactly  who  reached  that 

6  agreement  with  the  Senate  Banking  Committee  staff  but 

7  1  knew  of  the  agreement,  I  knew  that  was  the  terms 

8  under  which  we  were  operating. 

9  Q      And  at  whose  suggestion  were  these  terms 

1 0  used  for  the  transmittal  of  the  transcripts  to  the 

1 1  White  House? 

12  A      I  believe  mine,  but  as  I  said,  it  was 

13  implementation  of  something  else  that  had  been  agreed 

14  to  by  other  people,  so  it  was  not  something  that  I 

15  made  up. 

16  Q      Was  it  your  suggestion  to  use  these  terms 

1 7  in  connection  with  this  specific  transmittal? 

18  A      This  is  my  language,  if  that's  what  you're 

19  asking. 

20  Q      Yes.   And  when  did  you  first  decide  to  use 

2 1  this  type  of  language  in  an  agreement  regarding  the 

22  transmittal  of  the  transcripts  to  the  White  House? 
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1  A      Sometime  between  being  tasked  with  talking 

2  to  Mr.  Cesca  and  talking  to  Mr.  Cesca,  I  assume.   I 

3  knew  that  these  terms  were  essentially  necessary  to 

4  comply  with  our  agreement  with  the  Senate  banking 

5  staff,  so  in  transmitting  any  information  to  the 

6  White  House,  whatever  it  might  have  been,  these  terms 

7  would  have  been  there,  transmitting  information  to 

8  any  witness.    So  almost  instantaneously  ~  I  don't 

9  specifically  recall  some  connection  of  brain  cells 

10  that  made  me  think  of  this,  but  somewhere  in  there. 

1 1  Q      And  was  Mr.  Cesca  receptive  to  these  terms? 

12  A      I  don't  recall  any  real  discussion  of  these 

13  terms  with  Mr.  Cesca,  other  than  telling  him  that  if 

14  they  went  over  to  the  White  House,  if  he  agreed  that 

15  the  transcripts  should  go  to  the  White  House,  this 

16  would  be  part  of  the  package. 

17  Q      And  I  guess  the  question  is,  did  he  have 

18  any  reaction  to  that  specifically? 

19  A      Not  that  I  recall. 

20  Q      How  about  Ms.  Kemer,  did  she  have  a 

21  reaction? 

22  A      Not  that  I  recall. 
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1  Q      Do  you  recall  if  they  said  it  was  a  good 

2  idea  or  bad  idea? 

3  A      No,  Ms.  Kemer's  sort  of  general  position 

4  was  that  she  didn't  think  they  should  go  over  at  this 

5  stage,  they  should  wait  a  couple  of  days,  a  few  days 

6  until  the  transcripts  were  made  public.   I  don't 

7  recall  any  specific  reaction  by  her  or  Mr.  Cesca  to 

8  these  specific  terms. 

9  Q      Did  you  show  this  letter  to  anyone  before 

10  it  went  out? 

1 1  A      Ken  Schmalzbach. 

12  Q      And  how  many  drafts  of  this  were  written? 

13  A      I  probably  made  changes  of  it  on  my 

14  computer  but  I  believe  this  is  the  only  one  that  was 

15  printed,  and  my  changes  would  have  just  been  proofing 

16  it  on  the  screen  and  making  changes  here  and  there. 

17  In  terms  of  printed  drafts,  I  don't  believe  there  was 

18  another  one.    I  don't  recall  one.   I  don't  recall 

19  Mr.  Schmalzbach  making  any  changes  so  I  don't  think 

20  there  was  another  draft. 

21  Q      Did  he  just  review  this  draft? 

22  A      That's  the  best  of  my  recollection.  I 
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1  mean,  he  might  have  made  changes,  but  I  don't  recall 

2  any  changes  that  he  made. 

3  Q      Did  he  view  any  drafts  on  your  computer? 

4  A      Not  that  I  recall.   I  think  I  recall 

5  bringing  the  letter  to  him.   What  I  don't  recall  is 

6  whether  he  made  any  changes  on  that  letter,  and  then 

7  I  incorporated  them,  but  I  don't  think  he  did. 

8  Q      Why  did  you  bring  the  letter  by 

9  Mr.  Schmalzbach? 

10  A      He's  my  boss. 

1 1  Q      And  you  just  needed  to  get  approval  from 

12  him  before  he  sent  it  out? 

13  A      Yes  and  no.    I  mean,  I  have  the  authority 

14  to  do  this,  this  was  my  job  to  do.    Ken  and  I  work 

15  literally  next  door  to  each  other.   We  tend  to  look 

16  at  each  other's  work  product,  review  for  each  other 

17  but  also  he's  my  boss  and  I  tend  to  run  things  by 

18  him.    This  was  obviously  a  letter  that  had  been 

19  discussed  with  him  previously,  not  the  letter  but  the 

20  action  had  been  discussed  with  him  previously.   He 

21  was  available  in  his  office,  I  showed  it  to  him. 

22 Q      So  he  was  in  working  on  that  Saturday? 
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1  A      Yeah. 

2  Q      Did  you  show  a  draft  of  this  letter  to 

3  anyone  else  before  it  was  delivered  to  the  White 

4  House? 

5  A      Not  that  I  recall. 

6  Q      Have  you  ever  learned  why  your  office  was 

7  contacted  with  regard  to  transmitting  the 

8  transcripts? 

9  A      No. 

10  Q      Have  you  ever  learned  why  the  Inspector 

1 1  General's  office  wasn't  requested  directly  for  the 

12  transcripts  by  the  White  House? 

13  A      They  were. 

14  Q      Who  was  the  request  made  by  and  who  to? 

15  A      My  understanding  is  it  was  made  by  Jane 

16  Sherburne  and/or  Sheila  Cheston  to  Francine  and/or 

17  the  IG  investigators  and  maybe  to  the  RTC  IG  people. 

1 8  Q      And  was  that  one  request  or  more  than  one? 

19  A      I'm  not  sure.    1  know  there  was  a  request. 

20  It  may  have  been  repeated. 

21  Q      What's  the  request  that  you  are  aware  of? 

22  A      It's  early  July.   My  best  recollection  is 
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1  right  about  July  5. 

2  Q      July  5. 

3  A      But  it  may  have  been  repeated. 

4  Q      Are  you  aware  of  any  request  that  was  made 

5  on  July  22  or  July  23  specifically  to  RTC  IG  or 

6  Treasury  IG? 

7  A      No,  I  don't  recall  any  such  request.   It's 

8  possible. 

9  Q      Did  either  Mr.  Cesca  or  Ms.  Kemer  comment 

10  on  the  fact  that  your  office  had  been  contacted  for 

1 1  the  transcripts? 

12  A      No. 

13  Q      So  this  wasn't  a  surprise  to  you? 

14  A      No. 

15  Q      After  you  finished  the  draft  of  the  letter, 

16  that  document  6877,  what  happened  next  with  regard  to 

17  the  transcripts  and  the  letter? 

18  A      I  signed  the  letter.   Someone  on  my  staff 

19  had  made  a  copy  of  a  set  of  the  transcripts  or  we  had 

20  an  extra  set.    I  mentioned  earlier  we  had  made  I 

21  think  a  couple  of  working  sets.   I'm  not  sure  whether 

22  we  made  another  set  or  not,  but  we  assembled  a 
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1  package  of  the  transcripts  with  this  letter  and 

2  someone  on  my  staff  walked  it  over  to  the  White 

3  House. 

4  Q      Who  on  your  staff  walked  it  over? 

5  A      It  would  have  either  been  David  Dougherty 

6  or  Peter  Rittling.    We  might  have  had  a  secretary  in 

7  that  day.   I'm  not  sure.   It  was  a  Saturday  so  we 

8  were  low  staffed. 

9  Q      Was  it  just  one  person  that  brought  them 

10  over? 

11  A      I  think  so.    I  think  they  all  fit  in  a  box. 

12  Q      And  how  far  is  your  office  ~  well, 

13  actually  where  exactly  were  they  delivered  to? 

14  A      They  would  have  been  delivered  to  the  Old 

15  Executive  Office  Building,  on  a  Saturday  to  the  15th 

16  Street  entrance.  The  1 7th  Street  entrance,  excuse 

17  me. 

18  Q      And  how  far  is  that  from  your  office? 

1 9  A      Saturday,  because  the  doors  are  closed,  you 

20  have  to  go  out  the  1 5th  Street  entrance  of  the 

21  Treasury  Department,  around  in  front  of  the  White 

22  House  to  the  1 7th  Street  entrance  of  the  Old 
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1  Executive  Office  Building,  so  it's,  I  don't  know, 

2  1000  yards? 

3  MR.  BUCKLES:    2-1/2,  three  blocks. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Who  specifically  were  they  delivered  to? 

6  A      I  don't  know. 

7  Q      What  were  the  instructions  you  gave  with 

8  regard  to  the  delivery? 

9  A      We  would  have  made  some  arrangements  with 

10  Jane  Sherburne  to  accept  them  or  to  have  them 

1 1  accepted  at  the  Old  Executive  Office  Building.   On  a 

12  Saturday  you  have  to  go  through  ~  the  normal  process 

13  for  delivering  mail  and  things  doesn't  work,  so  I 

14  assume  Jane  would  have  made  arrangements  for  herself 

1 5  or  one  of  her  paralegals  or  someone  else  to  go  down 

16  and  collect  them  from  the  guard's  desk. 

17  Q      Do  you  recall  whether  you  talked  to 

18  Ms.  Sherburne,  and  if  you've  already  testified  to 

19  this,  let  me  know,  but  whether  you  talked  to  her 

20  after  Mr.  Cesca  gave  the  go-ahead  to  hand  over  the 

2 1  transcripts? 

22  A      Yes. 
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1  Q      And  what  was  that  conversation? 

2  A      It  was  to  tell  her  that  Mr.  Cesca  had 

3  agreed  and  to  discuss  this  letter.  As  this  letter 

4  reflects,  we  discussed  these  conditions.   I  may  even 

5  have  read  her  a  draft  of  the  letter  at  some  point.   I 

6  think  I  did. 

7  Q      And  what  was  her  initial  reaction  when  you 

8  told  her  Mr.  Cesca  had  agreed? 

9  A      She  was  glad. 

10  Q      And  what  was  her  reaction  to  the  imposition 

1 1  of  restrictions  on  the  use  of  the  transcripts? 

12  A      Because  this  is  essentially  also  what  I 

13  understood  she  was  going  to  use  them  for  ~  I  think 

14  this  was  just  ~  I  don't  recall  any  specific  reaction 

15  of  surprise.   I  think  ~  or  anything.   I  mean,  I 

16  think  it  was  sort  of  what  she  would  have  expected. 

17  Q      She  was  amenable  to  it  and  didn't  have  any 

1 8  problems  with  it? 

19  A      No.   Actually,  I  do  recall  something. 

20  While  I  had  understood  that  this  was  going  to  be  used 

21  to  prepare  Mr.  Cutler's  testimony,  she  actually 

22  suggested  to  me  that  we  make  it  clear  that  Mr.  Cutler 
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1  himself  could  see  the  transcripts,  and  we  did  include 

2  that  statement  in  there. 

3  Q      That  was  one  change  she  made  to  it? 

4  A      I  think  it  was  a  clarification. 

5  Q      But  that's  a  suggestion  that  she  made  to 

6  the  text? 

7  A      Right,  I  recall  that  discussion. 

8  Q      Did  she  have  any  other  input  to  the  text  of 

9  the  letter? 

10  A      No,  not  that  I  recall.  She  may  have  but  I 

1 1  don't  recall. 

12  Q      Did  she  call  you  immediately  to  let  you 

13  know  whether  or  not  your  understanding  of  the 

14  agreement  was  not  correct? 

15  A      No,  she  did  not. 

16  Q      Did  you  call  her  to  find  out  if  your 

17  understanding  was  correct  or  rather,  not  correct? 

18  A      Ms.  Sherburne  and  I  talked  at  some  point  on 

19  the  Sunday,  I  believe  ~ 

20  Q      Would  that  be  the  24th? 

21  A      Right.   And  she  did  not  voice  any  concern 

22  to  me  about  the  letter.  As  I  said,  I  believe  I  read 
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1  the  letter  to  her  so  it  doesn't  really  surprise  me, 

2  that's  a  fairly  consistent  line  at  the  end  of  the 

3  letter. 

4  Q      Have  you  used  that  line  before  in  other 

5  letters? 

6  A      Yes. 

7  Q      What  was  the  conversation  you  had  with  her 

8  on  the  following  Sunday? 

9  A      I  don't  really  recall.   It  might  have  been 

10  about  —  let  me  think.   We  had  some  discussion  at 

1 1  some  point  about  Mack  McLarty's  transcript  because  we 

12  didn't  have  that  yet,  and  we  talked  about  when  we 

13  might  get  that.   That  may  have  been  on  the  Sunday  we 

14  had  that  conversation. 

15  Q      When  did  you  receive  that  transcript? 

16  A      I'm  not  sure.   Probably  on  the  Sunday  or 

17  the  Monday.   It  was  fairly  soon  after. 

18  Q      Was  that  sent  over  to  the  White  House  as 

19  well? 

20  A      I  don't  recall. 

21  Q      Were  transcripts  that  weren't  available  on 

22  the  23rd  sent  over  to  the  White  House  later? 
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1  A      There  were  only  two  that  I  know  of.   One 

2  would  be  Mack  McLarty's.   The  other  was  Gene  Ludwig 

3  which  we  didn't,  on  the  23rd,  know  was  going  to  be 

4  taken. 

5  Q      That  was  a  deposition  that  occurred  later? 

6  A      Right.    The  transcripts,  redacted 

7  transcripts,  were  provided  to  the  White  House 

8  sometime  the  following  week,  and  all  the  transcripts 

9  were  provided  at  that  point  so  at  that  point  the 

10  McLarty  and  Ludwig  transcripts  would  have  gone  over. 

1 1  I  don't  believe  there  were  any  redactions  to  those, 

12  so  those  would  have  been  unredacted  transcripts  would 

1 3  have  gone  over  at  that  point.   They  may  have  gone 

14  over  before  that. 

1 5  Q      Have  you  ever  learned  that  the  transcripts 

16  were  used  in  a  way  that  would  have  violated  the 

17  agreement  that  appears  on  the  July  23rd  letter? 

18  A      No. 

19  Q      Did  you  ever  learn  or  ever  hear  that 

20  Mr.  Cutler  acknowledged  that  the  transcripts  were 

21  used  to  identify  discrepancies  in  the  recollections 

22  of  Presidential  aides  before  the  Congressional 
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1  hearings? 

2  A      I  have  seen  that  reported.   I've  never 

3  heard  that  from  Mr.  Cutler. 

4  Q      Where  have  you  seen  that  reported? 

5  A      In  that  AP  story  that  you  have  in  front  of 

6  you. 

7  Q      I'll  show  you  a  copy  of  the  AP  story.   It's 

8  not  marked  as  an  exhibit.   Just  for  purposes  of 

9  identification  today,  I  have  put  an  Ml  in  the  bottom 

10  right-hand  comer  of  the  first  page.   It's  a 

1 1  three-page  document,  printout  of  an  Associated  Press 

12  story  that  came  out  May  5,  1995.   The  headline  is 

13  "Confidential  Whitewater  Depositions  used  with 

14  Witnesses."  It  goes  on  for  three  pages.   Take  a 

15  moment  to  review  it  and  let  me  know  when  you've  had  a 

16  chance  to  review  it. 

17  (Witness  reviewed  the  document.) 

18  MR.  O'CALLAGHAN:   Offtherecordfora 

19  second  to  allow  counsel  a  chance  to  review  the 

20  document. 

21  (Discussion  off  the  record.) 

22  BY  MR.  O'CALLAGHAN: 
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1  Q      Have  you  had  a  chance  to  review  what  I've 

2  shown  you  that's  marked  as  Ml? 

3  A      Yes. 

4  Q      Which  is  a  May  5  AP  story.    Is  this  one  of 

5  the  news  stories  you  reviewed  in  preparation  for  the 

6  deposition? 

7  A      Yes,  and  I  may  have  reviewed  it  before 

8  today. 

9  Q      In  this  story,  there  are  a  few  statements 

1 0  that  are  attributed  to  Mr.  Cutler,  and  would  you 

1 1  consider  the  agreement  to  have  been  violated  if  White 

12  House  lawyers  used  the  transcripts  to  confront  White 

13  House  officials  about  their  recollections  while 

14  preparing  them  for  testimony? 

15  A      1  don't  actually  think  that's  what  the 

16  story  says. 

17  Q      It  says  here  also  that  the  witnesses 

18  weren't  told  what  the  source  of  the  conflict  was. 

19  A      I  don't  think  it  says  while  preparing  for 

20  their  testimony. 

21  Q      Okay  -- 

22 A      The  quote  is  attributed  to  Mr.  Cutler. 
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1  Q      Let  me  just  ask  you  as  a  general 

2  proposition.   As  a  general  proposition,  if  the 

3  transcripts  had  been  used  by  the  White  House  before 

4  the  Congressional  hearings  in  a  manner  such  that  they 

5  were  used  to  ~  information  contained  in  them  were 

6  used  to  confront  witnesses  about  their  recollection 

7  of  certain  events,  would  that  have  been  a  violation 

8  of  the  agreement  that  you  entered  into? 

9  A      No. 

10  Q      And  why  is  that? 

11  A      Ms.  Sherburne  was  preparing  Mr.  Cutler's 

12  testimony.   Mr.  Cutler's  testimony  was  to  be 

13  reportive  of  his  review. 

14  MR.  O'CALLAGHAN:   Off  the  record,  please. 

15  (Discussion  off  the  record.) 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Do  you  recall  the  question  that  was  posed 

1 8  or  would  you  like  it  read  back  or  I  could  reformulate 

19  it  again. 

20  A      You  asked  me  if  ~  why  don't  you 

21  reformulate  it.   Let's  start  again. 

22  MR.  O'CALLAGHAN:   Counsel,  please  correct 
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1  me  if  I  don't  do  it  properly. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      I  believe  the  question  that  I  asked  you  was 

4  whether  if  the  White  House  had  used  the  information 

5  that  was  contained  in  the  transcripts  to  confront 

6  witnesses  with  their  recollection  of  the  events 

7  regarding  the  White  House-Treasury  contacts,  whether 

8  that  would  have  been  a  violation  of  the  agreement 

9  that  is  memorialized  in  the  July  23  letter.   I  think 

10  that  stated  it  better  than  I  did  the  first  time. 

1 1  A      Right.   No.   If  Ms.  Sherburne  or  the  people 

12  who  were  assisting  Mr.  Cutler  to  prepare  for  his 

13  testimony,  Ms.  Sherburne,  Ms.  Cheston,  had  made 

14  that.   You  attributed  it  to  the  White  House  which  I 

1 5  found  a  little  confiising.   But  assuming  that,  as  I 

16  think  that's  what  is  said  here,  is  that  Mr.  Cutler's 

1 7  staff,  which  is  a  small  group  of  people  within  the 

1 8  White  House,  used  it  to  confront  witnesses  about 

1 9  discrepancies  in  what  Mr.  Cutler  and  his  staff  had  or 

20  were  learning  in  the  course  of  their  review,  that 

2 1  would  not  be  inconsistent  because  that  was  ~ 

22  Ms.  Sherburne  was  preparing  Mr.  Cutler's  testimony. 
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1  They  had,  to  the  best  of  my  recollection, 

2  talked  to  the  people  they  were  going  to  talk  to. 

3  They  may  have  had  one  or  two,  but  my  understanding  is 

4  they  had  finished  their  review,  our  IG  had  finished 

5  his  review,  Mr.  Cutler  was  going  to  testify  on  the 

6  27th,  Ms.  Sherburne  was  drafting  his  testimony.   That 

7  testimony  was  going  to  be  the  report  of  his  review. 

8  And  she  wanted  to  look  at  the  transcripts  to  review 

9  those  transcripts  to  see  if  there  were  any  areas  that 

10  they  had  not  explored.   If  there  were  any 

1 1  discrepancies  or  something  that  they  needed  to  ask 

12  further,  to  look  at  further. 

13  So  as  part  of  that  transcript,  that 

14  testimony  preparation,  I  guess  if  the  transcripts  had 

1 5  raised  questions,  it  would  not  be  unexpected  that 

16  they  would  go  back  to  somebody  for  clarification. 

17  Q      And  if  they  had  told  them  that  they  had 

1 8  heard  other  reports  as  a  basis  for  the  questioning? 

19  A      I  don't  really  perceive  that  as  a  problem. 

20  It  would  be  sort  of  almost  assumed  on  the  basis  of 

21  them  questioning  that  they  had  heard  other  reports 

22  but  if  they  actually  said  we've  heard  other  reports, 


2941 

183 

1  I  don't  think  that's  a  problem. 

2  Q      And  I  guess  there's  a  quote  attributed  to 

3  Mr.  Cutler  here  which  says  "I  think  it  was  perfectly 

4  appropriate  to  say  that  this  is  your  testimony  to 

5  us.   There  is  conflicting  testimony.   Are  you  sure 

6  that's  what  you  said?"   Would  that  be  an  appropriate 

7  use  of  the  information  in  the  transcripts? 

8  A      I  believe  so.   The  time  frame  is  somewhat 

9  important  but  1  believe  it  would  have  been 

10  appropriate  almost  at  any  time  but  certainly  after  a 

1 1  certain  point  before  people  testified,  the  White 

12  House  had  the  transcripts,  they  were  public.   The 

13  trouble  is  this  article  doesn't  talk  about  time 

14  frames.   It  clearly  ~  at  some  point  these 

15  franscripts  were  public,  and  there  really  clearly 

16  would  be  no  problem  at  that  point. 

17  I  don't  really  ~  I  think  that  would  have 

18  been  consistent  with  the  agreement,  as  long  as  what 

19  they  were  doing  was  preparing  Mr.  Cutler's  testimony, 

20  and  his  testimony  was  the  report.   So  to  the  extent 

2 1  that  they  are  preparing  his  testimony  and  using  the 

22  information  they  gained  from  the  franscripts  to  plug 


184 


1  holes  or  fill  gaps  or  whatever  in  his  ~  sort  of  his 

2  own  internal  inquiry,  that  would  be  appropriate. 

3  Q      How  about  if  it  was  used  to  confront 

4  witnesses  before  they  were  to  testify  before 

5  Congress? 

6  A      As  part  of  the  witness's  preparation? 
Q      Yes. 
A      No. 

Q      That  would  have  been  a  violation? 
A      Because  this  says,  "Shall  be  used  solely 

for  preparation  of  Mr.  Cutler's  testimony,"  although 
as  I  said,  at  some  point  later,  the  franscripts  were 
public. 

Q      But  if  it  was  before  they  were  public? 

A      This  says  until  we  release  the  condition. 
The  condition  was  imposed  here  because  of  our 
agreement  with  the  Senate  Banking  Committee  staff. 
That  agreement  expired  by  its  terms  on  Monday,  July 
25  or  26,  somewhere  around  there.   I  don't  know 
whether  —  I  do  not  know  whether  the  agreement  was  • 
whether  that  condition  was  specifically  ~  whether  we 
called  the  White  House  counsel  and  said  you're  free 
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1  to  do  whatever  you  want  with  those  transcripts,  but 

2  that  could  have  happened. 

3  Q      Okay,  thanks.    I  would  like  to  show  you  a 

4  document  Bates  stamped  01 1803. 

5  MR.  PORTNOY:    Is  this  a  new  subject  or  same 

6  subject? 

7  MR.  O'CALLAGHAN:    Kind  of  the  same  subject 

8  possibly.    This  will  be  a  quick  one. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      It's  a  handwritten  note  at  the  top  of  it, 

1 1  first  line  is  reasonably  difficult  to  read,  which  is 

12  a  product  of  the  duplication  process  somewhere  along 

13  the  way.   Do  you  recognize  the  handwriting  on  that 

14  document? 

15  A      Yes. 

16  Q      Whose  handwriting  is  that? 

17  A      Jean  Long,  she's  a  secretary  in  my  office. 

18  Q      Have  you  seen  this  document  before? 

19  A      Yes. 

20  Q      When  did  you  first  see  it? 

21  A      October  of  1994. 

22  Q      What  does  this  document  refer  to?  


1  A      Following  the  hearings,  we  had  gotten  some 

2  supplemental  questions  from  the  committee,  1  believe 

3  from  Senator  Bond.    We  were  drafting  answers  to 

4  those.   The  Secretary  and  Mr.  Knight  were  out  of 

5  town.   One  of  the  answers  required  ~  potentially 

6  required  discussion  of  whether  the  Secretary  had 

7  actually  spoken  to  Mr.  Cutler  about  the  transcripts. 

8  I  needed  some  clarification  on  that.   I  asked  ~ 

9  Q      Who  is  this  note  directed  to? 

10  A      To  me.    1  had  asked  Dennis  to  relay  my 

1 1  questions  to  Ed. 

12  Q      That's  Dennis  Foreman? 

13  A      Dennis  Foreman.   And  this  is  Dennis's 

14  response,  which  was  relayed  back  to  me  through  my 

15  secretary. 

16  Q      Okay.   The  second  sentence,  I  believe,  and 

17  tell  me  if  I'm  wrong,  reads  "Ed  has  decided  not  to 

18  raise  the  Secretary's  anxiety  level  about  the  Cutler 

19  call,  so  no  more  hold."    What  does  that  refer  to? 

20  A      1  think  what  it  says  is  Ed  decided  not  to 

2 1  raise  that  question  with  the  Secretary  and  we  should 

22  just  go  with  the  draft  that  we  had,  which  was  written 
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1  in  such  a  way  as  ~  does  not  call  forth  for  that 

2  answer. 

3  Q      So  it  was  not  to  ask  the  Secretary  about 

4  whether  or  not  he  had  actually  had  a  conversation 

5  with  Cutler  with  regard  to  release  of  the 

6  transcripts? 

7  A      During  this  process,  1  believe  while  I  was 

8  waiting  for  Ed  to  get  back,  1  had  looked  into  that, 

9  at  the  hearing  transcript  testimony  where  the 

10  Secretary  talked  about  that  call,  and  had  more 

1 1  information  about  it  than  I  probably  had  had 

12  previously,  so  yeah,  it  was  decided  that  this  was 

13  sort  of  overcome  by  events  essentially. 

14  Q      I  would  like  to  show  you  one  more  document 

15  on  this  question,  it's  1 1 155.   It  appears  to  be  an 

16  E-mail;  is  that  correct? 

17  A      Yes. 

18  MS.  STERGIS:   Hold  on  a  minute. 

19  MR.  O'CALLAGHAN:    Sure. 

20  (Pause.) 

21  BY  MR.  O'CALLAGHAN: 

22 Q      Have  you  seen  this  document  before? 
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1  A      Yes,  I  wrote  it. 

2  Q      And  just  for  the  record  it's  an  E-mail  from 

3  Steve  McHale  to  Foreman,  D.,  date  of  10-4-94, 

4  "question  for  Ed."   Does  this  E-mail  deal  with  the 

5  same  subject  that  we  just  discussed? 

6  A      Yes.   This  11803  is  a  response  to  11155. 

7  Q      So  the  E-mail  came  before  the  note;  is  that 

8  correct? 

9  A      Yes. 

10  Q      It  says  here  "I  think  Ed  raised  the  issue 

1 1  with  the  Secretary  on  his  own."   What  does  that  refer 

12  to? 

13  A      Even  then  we  were  trying  to  reconstruct  the 

14  chronology,  and  at  that  time  that  was  my  best 

15  recollection  of  whether  the  Secretary  —  it  was 

16  unclear  to  me  whether  the  Secretary  had  had  that 

17  conversation  with  Mr.  Cutler.   As  I  said,  in  looking 

18  at  the  testimony  at  the  hearing,  it  appeared  that  he 

19  testified  that  he  had  had  such  a  conversation.  I 

20  knew  I  had  received  the  call  from  Ms.  Sherburne  in 

21  trying  to  answer  Senator  Bond's  questions.   I  was 

22  just  trying  to  clarify  the  chronology  of  what 
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1  happened  when  a  little  bit,  and  that's  what  this  is 

2  about. 

3  At  the  time  I  guess  my  recollection  was 

4  that  Ed  had  raised  the  issue  with  the  Secretary 

5  rather  than  Mr.  Cutler  talking  to  the  Secretary. 

6  Q      Why  don't  we  take  a  quick  break  here  and  I 

7  only  have  two  or  three  more  questions  and  then  I'll 

8  give  you  the  floor. 

9  MR.  PORTNOY:    Great. 

10  MR.  O'CALLAGHAN:    Maybe  one  question. 

1 1  (Recess.) 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Back  on  the  record. 

14  With  respect  to  the  subject  we  were  just 

15  discussing,  whether  or  not  Secretary  Bentsen  had 

16  spoken  du-ectly  with  Mr.  Cutler  with  regard  to 

17  request  of  the  transcripts,  I  want  to  show  you  a 

1 8  document  Bates  stamped  ~  very  difficult  to  read  ~  I 

19  think  it's  016687,  it's  a  one-page  document,  looks 

20  like  it's  copied  from  a  spiral  notebook.   Do  you 

2 1  recognize  the  writing? 

22 MS.  STERGIS:   Hold  on  just  a  second, 
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1  please. 

2  MR.  O'CALLAGHAN:    Sure. 

3  (Pause.) 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Do  you  recognize  the  writing  on  the 

6  document? 

7  A      Yes. 

8  Q      Whose  writing  is  it? 

9  A      Ken  Schmalzbach's. 

10  Q      It  says,  and  correct  me  if  I'm  wrong,  looks 

11  like  it  says  "for  telecon,  ESK,  10-24."   And  then  it 

12  says  "does  LB  think  LC  asked  him  for  transcripts?" 

13  Did  you  participate  in  a  telephone  conversation  on 

14  October  24  regarding  whether  or  not  Mr.  Cutler  and 

15  Mr.  Bentsen  had  talked  about  the  transcripts? 

16  A      Not  that  1  recall. 

17  Q      Do  you  know  if  Mr.  Schmalzbach  was  involved 

1 8  in  that  conversation? 

19  A      Not  that  I  recall. 

20  Q      Does  looking  at  this  document  refresh  your 

21  recollection  as  to  whether  a  conversation  took  place 

22  on  that  subject? 
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1  A      We  had  answered  the  Bond  questions  on 

2  October  21.    I  have  no  idea  what  this  is  about. 

3  Q      Okay,  thanks.   Mr.  McHale,  how  often  do  you 

4  typically  use  your  E-mail  during  the  course  of  a 

5  week? 

6  A      100,  150  times. 

7  Q      How  about  during  the  time  period  March 

8  through  August  '94? 

9  A      Probably  less,  actually.  The  Treasury  is 

10  becoming  more  and  more  automated.  More  and  more 

1 1  people  are  coming  on  to  our  LAN.    The  old  EIS  system, 

12  which  that  was  off  of,  was  kind  of  clunky  to  use, 

13  maybe  30  to  40,  although  in  that  time  fi-ame,  maybe 

14  even  less  because  1  was  primarily  working  on  matters 

15  related  to  the  hearings,  et  cetera.   So  1  wouldn't 

16  have  been  communicating  generally  with  my  clients  or 

17  with  the  kinds  of  people  1  communicated  with  on 

1 8  E-mail,  and  we  were  having  meetings  with  Ken  and  Bob 

19  and  Ed  on  a  fairly  frequent  basis,  so  I  would  expect 

20  probably  considerably  less  in  that  period. 

21  Q      Did  you  ~  during  the  time  period,  the  time 

22  period  March  through  August  '94,  did  you  have  E-mail 
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1  communications  with  Ms.  Kemer? 

2  A      Not  that  I  recall. 

3  Q      Did  she  ever  send  you  E-mails? 

4  A      Possibly.   I  may  have  sent  her  an  E-mail, 

5  she  might  have  sent  me  an  E-maii,  but  I  don't  recall. 

6  Q      What  was  your  primarily  method  of 

7  communication  with  Ms.  Kemer? 

8  A      Telephone  or  foot.    Her  office  is  upstairs. 

9  Q      How  about  E-mails  concerning  the  White 

10  House-Treasury  contacts  during  that  time  period? 

1 1  A      With  who? 

12  Q      With  anyone? 

13  MS.  STERGIS:   I'm  sorry,  what  is  the 

14  question? 

15  BY  MR.  O'CALLAGHAN: 

16  Q      How  many  E-mail  communications? 

17  A      1  tried  to  answer  that.   In  this  time 

18  frame,  really  the  only  people  who  were  working  on 

19  this  issue  within  the  general  counsel's  office  were 

20  primarily  Bob  McNamara,  Ken  Schmalzbach,  Ed  Knight 

21  and  myself   We  met  on  that  several  times  a  day  so  1 

22  doubt  that  I  had  very  many  E-mail  on  this  subject. 


2946 

193 

1  Q      Do  you  know  if  there  are  any  E-mails  that 

2  you  sent  during  the  time  period  on  this  subject  that 

3  were  unable  to  be  retrieved  in  the  document 

4  production? 

5  A      1  don't  recall  any.   I  don't  recall  any. 

6  That  were  unable  to  be  retrieved?  I  don't  recall 

7  any.   I  don't  recall  any  specific  E-mails  so  I'm 

8  having  trouble  recalling.   It's  hard  for  me  to  recall 

9  an  E-mail  that  I  don't  recall,  whether  it  was 

10  retrieved.  This  one  was  retrieved,  the  one  you  just 

1 1  showed  me  a  minute  ago. 

12  Q      Do  you  know  if  there  were  any  other  E-mails 

13  retrieved  with  regard  to  this  issue? 

14  A      Which  issue?  That  issue  (indicating)? 

15  Q      The  general  issues  that  we're  dealing  with 

16  today  with  regard  to  ~ 

17  MS.  STERGIS:   At  what  time? 

18  MR.  O'CALLAGHAN:    Excuse  me?  I'm  sorry,  if 

19  you  want  to  clarify. 

20  MS.  STERGIS:    Retrieved  at  what  time? 

21  BY  MR.  O'CALLAGHAN: 

22 Q      That  you  retrieved  in  —  I  guess  at  any 
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1  time  in  hard  copy. 

2  A      We  had  several  document  requests  about  the 

3  matters  that  are  the  subject  in  part  of  this  inquiry, 

4  not  all  of  them  from  the  Congress.   In  responding  to 

5  each  of  those  document  requests,  not  only  did  I 

6  search  the  files  in  my  office,  I  searched  my  computer 

7  hard  drive  and  I  searched  my  EIS  account,  to  the 

8  extent  that  I  had  access.  EIS  account  to  some  extent 

9  dumps  E-mails  off  after  a  while. 

10  Q      What  is  EIS? 

11  A      Executive  information  system.   It's  the  old 

12  E-mail  system  as  opposed  to  the  WordPerfect  office 

13  system  we  have  now.    We  have  both  parallel.   I 

14  searched  the  WordPerfect  office  system,  I  searched 

15  EIS,  whatever  computer  files  I  had  access  to  from  my 

16  office.   I  searched  my  files.    Whatever  I  found  that 

17  was  responsive  was  turned  over  to  the  attorneys  who 

1 8  were  responsible  for  making  whatever  productions  were 

19  being  made. 

20  Q      And  do  you  recall  how  many  E-mails  that  you 

21  pulled  regarding  this  subject? 

22  A      No,  I  do  not.    I  do  not. 
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1  Q      Mr.  McHale,  did  you  ever  hear  reports  that 

2  transcripts  related  to  the  depositions  taken  by  the 

3  two  IG  offices  were  sent  over  by  either  the  Treasury 

4  IG's  office  or  anyone  in  a  piecemeal  fashion  over  the 

5  course  of  the  time  that  they  were  being  produced? 

6  MR.  PORTNOY:    Sent  over  to  where? 

7  BY  MR.  O'CALLAGHAN: 

8  Q      To  the  White  House,  I'm  sorry. 

9  A      Well,  yes.   They  were  given  to  individual 

10  witnesses  at  the  White  House  starting  July  18  by  the 

1 1  Treasury  IGs. 

12  Q      And  other  than  to  specific  witnesses,  and 

13  other  than  the  delivery  that  was  made  by  your  office, 

14  are  you  aware  of  any  other  deliveries  to  the  White 

1 5  House  of  transcripts? 

16  A      1  believe  there  was  a  delivery  to  the  White 

17  House  of  the  redacted  transcripts  on  about  July  30 

18  and  it  is  possible,  although  I'm  not  certain,  that 

19  the  McLarty  and  Ludwig  transcripts  were  delivered.   I 

20  know  I  agreed  to  do  that  when  they  were  done  but  I 

21  don't  actually  recall  doing  that. 

22 Q      Are  you  aware  of  any  delivery  of  unredacted 
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1  transcripts  other  than  the  ones  we've  discussed? 

2  A      Other  than  the  July  23  one? 

3  Q      Correct. 

4  A      No.   I'm  sorry,  the  transcripts  that  the 

5  IGs  delivered  to  the  White  House  during  the  week  of 

6  July  1 8  to  the  individual  witnesses  were  not 

7  redacted. 

8  MR.  O'CALLAGHAN:   No  further  questions  at 

9  this  time. 

10  EXAMINATION 

11  BY  MR.  PORTNOY: 

12  Q      Good  afternoon,  Mr.  McHale.  My  name  is  Jim 

13  Portnoy,  counsel  for  the  Democratic  staff  on  the 

14  special  committee  and  I  have  a  few  questions  and 

15  follow-ups  as  well. 

16  A      Sure. 

17  Q      Outside  the  context  of  the  investigation 

18  that  was  conducted  by  the  Inspector  General's  office 

19  into  White  House  and  Treasury  contacts,  do  you 

20  routinely  interact  with  the  Inspector  General's 

21  office? 

22  A      Yes. 
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1  Q      Could  you  provide  some  details,  please, 

2  about  the  nature  of  your  interaction? 

3  A      Yes.   It's  a  number  of  different  ways.   The 

4  IG  conducts  investigations  into  activities  of  the 

5  Department  of  the  Treasury.   Some  of  those  are  at  the 

6  request  of  departmental  officials,  some  of  those  are 

7  initiated  by  the  IG.    Those  investigations  at  times 

8  require  legal  opinions  on  issues  that  arise  on  areas 

9  that  might  be  within  our  area  of  responsibility,  the 

10  IG  counsel  would  ask  for  that  kind  of  assistance. 

1 1  Where  there's  an  investigation  or  an  audit 

12  that's  been  requested  by  management,  we  will 

13  sometimes  talk  to  the  IG  on  behalf  of  the  Assistant 

14  Secretary  or  others  about  the  kinds  of  things  we 

1 5  would  like  investigated  or  audited  and  may  work  with 

16  them  on  looking  at  reports.   We  support  the  IG's 

17  office.   The  IG's  lawyer  staff  is  quite  small.   We 

18  have  more  experience  on  EEO  or  MSPB  cases,  we  will 

19  sometimes  backstop  them  on  that.   I  will  have  one  of 

20  my  lawyers  represent  them  at  the  hearings.   That  kind 

21  of  interaction. 

22 Q      Let's  focus  on  investigations.   Would  it  be 

198 

1  normal  for  your  office  to  be  kept  apprised  of 

2  investigations  during  their  conduct? 

3  A      It  has  occurred.   I  have  no  idea  how  many 

4  investigations  the  IG  does  and  most  of  them  involve 

5  the  Bureaus.   We  have  consulted  with  them  about  the 

6  conduct  of  investigations  involving  —  I  have  two 

7  sets  of  clients  really,  two  sort  of  ways  of  looking 

8  at  my  clients.   One  is  a  sort  of  departmental  level, 

9  assistant  secretary  management  clients,  the  others 

10  are  some  people  at  a  bureau  level  from  headquarters 

1 1  at  Department  of  Treasury,  the  1400  people  that  work 

12  there. 

13  When  the  IG  is  investigating  activities 

14  within  DO,  we  have  at  times  been  consulted  or  advised 

15  of  the  state  of  those  investigations,  particularly 

16  where  those  investigations  or  reviews  have  been 

17  requested  by  my  clients. 

18  Q      So  you  wouldn't  describe  it  as  unusual  that 

19  you  would  know  something  about  the  conduct  of  an 

20  investigation  while  it  was  ongoing? 

21  A      No,  no.    Certainly  don't  know  about  all  of 

22  them  but  I  know  about  some  of  them. 
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1  Q      Would  you  be  more  likely  to  know  about  high 

2  profile  investigations? 

3  A      I'm  not  sure  what  you  mean  by  "high 

4  profile."   I  would  be  more  likely  to  know  about  an 

5  investigation  that  was  requested  by  one  of  my  clients 

6  than  one  that  the  IG  had  initiated  on  their  own. 

7  Q      Would  you  be  more  likely  to  know  about  an 

8  investigation  that  consumes  a  substantial  portion  of 

9  the  IG's  resources? 

10  A      I  would  know  that  the  investigation  was 

1 1  going  on,  probably  because  that's  the  kind  of 

12  situation  where  we  might  be  backstopping  the  IG 

13  counsel  on  other  matters;  more  likely  to  be 

14  backstopping  the  IG  counsel  on  other  matters. 

15  Q      Would  you  consider  your  knowledge  of  the 

16  IG's  investigation  into  White  House-Treasury  contacts 

17  to  have  been  routine? 

18  A      It  was  not  unusual.   Most  Treasury  IG 

19  investigations  we  have  nothing  to  do  with  because 

20  they  don't  involve  us,  but  I  wouldn't  think  that  our 

21  knowledge  of  this  one  was  particularly  unprecedented. 

22 Q      Did  you  have  a  greater  involvement  in  this 


1  investigation  than  you  do  in  the  usual  investigations 

2  in  which  you're  involved?   I  appreciate  that  there 

3  are  two  categories,  there  are  investigations  in  which 

4  you  have  no  involvement  and  investigations  in  which 

5  you  have  some  involvement.   I  would  like  you  to 

6  compare  this. 

7  A      I  would  have  to  say  that  we  had  more 

8  involvement  in  this  one,  probably  because  it  was  one 

9  that  was  specifically  requested  by  the  Secretary  and 

10  at  the  end  of  the  day,  we  were  responsible  for 

1 1  advising  the  Secretary  about  what  he  should  do  about 

12  it.   So  this  was  really  something  that  we  had  a  very 

13  high  level  of  interest  in,  because  we  were  going  to 

14  have  to  rely  on  this  investigation  for  our  advice  to 

15  the  Secretary. 

16  Q      Did  you  ever  meet  or  speak  with  any  of  the 

17  fi-ont-line  investigators  during  the  course  of  this 

18  investigation? 

19  A      No,  1  spoke  to  Ms.  Kemer.   And  when  I  say 

20  that,  I  say  that  because  I  think  she  may  have  been 

21  involved  in  some  of  the  interviews  and  so  I'm  not 

22  sure  how  you  define  front-line  investigators,  but  I 
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1  spoke  with  Ms.  Kemer. 

2  Q      You  don't  know  if  Ms.  Kemer  conducted  any 

3  interviews? 

4  A      No,  I  do  not.    In  fact,  actually  as  1  think 

5  about  it  a  bit  more,  I  don't  believe  her  name  was  on 

6  any  of  the  transcripts. 

7  Q      When  you  have  contact  with  the  Inspector 

8  General's  office,  is  that  contact  normally  conducted 

9  through  the  counsel  to  the  Inspector  General? 

10  A      Yes. 

1 1  Q      And  did  you  have  any  contact  with  anyone  in 

12  the  Inspector  General's  office  other  than  Mr.  Cesca 

1 3  or  Ms.  Kemer  in  this  investigation? 

14  A      I  believe  somebody  in  the  investigative 

1 5  staff  came  by  to  pick  up  a  set  of  documents,  but 

16  aside  from  that,  no. 

17  Q      Would  those  have  been  Treasury  Department 

1 8  documents  that  were  pertinent  to  the  investigation? 

19  A      Yes,  yeah,  these  were  documents  that  we  had 

20  gathered  in  response  to  various  document  requests 

21  from  various  groups  of  people,  including  the  IG. 

22 Q      So  this  was  not  a  contact  that  you 
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1  initiated? 

2  A      Oh,  it  might  have  been  me  saying  the 

3  documents  are  ready,  but  no. 

4  Q      But  the  subject  of  your  interaction  was  one 

5  raised  by  the  Inspector  General? 

6  A      Yes,  yes. 

7  Q      Or  the  Inspector  General's  office? 

8  A      Right,  right,  right.    I  would  normally 

9  communicate  with  the  Inspector  General  through  the 

10  Inspector  General's  counsel,  sometimes  with  the 

1 1  Inspector  General  himself  or  herself. 

12  Q      Were  you  involved  in  compiling  documents 

13  for  the  Inspector  General? 

14  A      Yes. 

15  Q      Were  you  involved  in  assisting  in  the 

16  scheduling  of  witnesses? 

17  A      1  think  the  only  one  I  was  involved  in  was 

18  the  Secretary.  Most  of  those  interviews  occurred 

19  while  I  was  out  of  the  country. 

20  Q      Was  your  office  involved  in  the  scheduling 

21  of  witnesses? 

22  A      I  believe  so.    I  believe  so  with  some  of 
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1  them.   I'm  not  entirely  sure.   1  think  Ken  had  some 

2  involvement  in  that,  just  making  sure  that  people 

3  were  able  to  be  in  touch.   This  was  a  bit  of  a 

4  vacation  period  as  well,  and  1  think  Ken  did  some 

5  there. 

6  Q      Would  it  be  fair  to  say  that  your  office 

7  helped  coordinate  the  scheduling  of  witnesses? 

8  A      That  might  be  an  overstatement.  Assisted, 

9  perhaps,  in  getting  people  in  touch  with  each  other. 

10  MR.  O'CALLAGHAN:   Jim,  just  for  clarity,  is 

1 1  it  all  witnesses  or  just  witnesses  in  the  Department 

12  of  Treasury? 

13  THE  WITNESS:   That  would  be  limited  to  the 

14  Department  of  Treasury,  yes.  Treasury  employees. 

15  BY  MR.  PORTNOY: 

16  Q      I  believe  you  said  Mr.  Schmalzbach  played  a 

17  role  in  putting  witnesses  together? 

18  A      I  believe  so.   That  was  my  understanding 

1 9  from  what  he  was  telling  me  while  I  was  in  Ireland, 

20  that  he  had  assisted  in  getting  them  together  with 

21  witnesses  and  witnesses'  counsel.   We  had  private  ~ 

22  many  of  the  witnesses  had  private  counsel.   We  had 
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1  had  contact  with  the  private  counsel  and  I  think  he 

2  arranged  to  make  sure  that  the  private  counsel  and 

3  the  IG  investigators  got  together. 

4  Q      Would  the  process  of  putting  together 

5  witnesses,  private  counsel  and  the  Inspector  General 

6  have  permitted  Mr.  Schmalzbach  to  develop  the 

7  information  to  create  for  himself  a  list  of  probable 

8  witnesses? 

9  A      No,  I  suspect  any  of  us  could  have  done 

10  that,  but  I  don't  think  that  that  particular  process 

1 1  would  have  done  that. 

12  Q      Could  you  have  created  — 

13  A      The  Treasury  witnesses? 

14  Q      Allow  me  to  finish  my  question,  sir. 

15  A      Sorry. 

16  Q      Could  you  have  created  from  your  own 

17  knowledge  a  list  of  Treasury  witnesses? 

18  A      Yes. 

19  Q      Could  Mr.  Schmalzbach  have  done  so? 

20  A      I  would  expect  so. 

21  Q      So  you  wouldn't  have  needed  to  confer  with 

22  the  Inspector  General's  office  in  order  to  compile 
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1  such  a  list? 

2  A      No. 

3  Q      So  if  a  list  existed  in  some  form  in  the 

4  Office  of  General  Counsel,  it  wouldn't  necessarily 

5  have  originated  outside  your  office? 

6  A      No. 

7  Q      You're  not  aware  of  any  such  list,  though, 

8  are  you,  sir? 

9  A      No. 

10  Q      You  testified  that  your  contact  with  the 

1 1  Inspector  General's  office  was  primarily  through 

12  Ms.  Kemer? 

13  A      Yes. 

14  Q      Was  this  a  regular  part  of  her  job? 

15  A      Yes. 

16  Q      Did  you  have  similar  kinds  of  interaction 

17  in  other  matters? 

18  A      Yes. 

19  Q      So  this  wasn't  unique  to  the  White  House 

20  Treasury  investigation? 

21  A      By  no  means. 

22 Q      Was  it  particularly  different  from  any 


1  other  investigation? 

2  A      I  guess  you  could  say  in  terms  of  degree. 

3  It  is  rare  that  the  Secretary  himself  specifically 

4  requests  an  investigation  and  rare  that  the  Secretary 

5  is  going  to  be  the  decisionmaker  and  extremely  rare 

6  that  I  am  going  to  be  one  of  the  three  lawyers  giving 

7  the  advice  to  the  Secretary.  Normally  that  would  be 

8  being  done  by  the  general  counsel  and  deputy  general 

9  counsel. 

1 0  Therefore,  this  investigation,  because  it 

1 1  was  really  the  factual  record  on  which  we  were  going 

12  to  be  relying,  both  to  advise  the  Secretary  about 

1 3  what  to  do  with  the  deputy  general  counsel  and  the 

14  general  counsel,  and  to  prepare  him  —  I'm  sorry,  the 

15  Deputy  Secretary  and  the  general  counsel,  and  to 

16  prepare  him  for  his  testimony,  that  investigation  was 

17  obviously  an  important  one  to  me,  so  yes,  the 

1 8  interaction  was  a  little  higher  degree,  I  would  say. 

19  Q      Would  you  say  the  pressure  was  ratcheted  up 

20  by  the  Secretary's  involvement? 

21  A      Yes,  the  pressure  was  ratcheted  up  on  us,  I 

22  would  say.   Normally  that  interaction  would  be  with 
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1  the  general  counsel  and  deputy  general  counsel.   It 

2  is  extremely  unusual  that  they  would  be  essentially 

3  sidelined  in  a  process  like  that,  and  that  we  would 

4  be  involved  in  that  level  of  discussion  directly. 

5  Q      So  you  felt  strongly  that  the  investigation 

6  needed  to  be  accurate? 

7  A      Yes. 

8  Q      Complete? 

9  A      Yes. 

10  Q      Thorough? 

1 1  A      Yes. 

12  Q      In  your  estimation,  was  the  investigation 

1 3  accurate? 

14  A      If  they  had  accepted  all  of  my  edits,  yes. 

15  (Laughter.) 

16  Q      Would  you  say  that  it  was  thorough? 

17  A      It  appeared  to  be  fairly  thorough.    Every 

18  lawyer  would  have  asked  questions  differently  than 

19  the  IG  investigators  did,  but  it  appeared  to  be 

20  thorough. 

21  MR.  PORTNOY:   Excuse  me  one  second. 

22  MR.  O'CALLAGHAN:    Off  the  record. 
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1  (Discussion  off  the  record.) 

2  BY  MR.  PORTNOY: 

3  Q      I  believe  you  testified  earlier  that  your 

4  role  as  a  liaison  to  the  Inspector  General's  office 

5  in  this  investigation  was  part  of  a  broader  role  with 

6  respect  to  the  whole  issue  of  White  House  Treasury 

7  contacts? 

8  A      Yes. 

9  Q      And  that  you  were  responsible  in  part  for 

10  preparing  the  Secretary's  Congressional  testimony? 

11  A      That's  right. 

12  Q      And  you  were  responsible  for  advising  the 

13  Secretary  with  respect  to  the  kinds  of  personnel 

14  decisions  that  he  might  have  to  make  as  a  consequence 

15  of  the  investigation? 

16  A      That's  right. 

17  Q      Were  there  any  other  facets  of  your 

1 8  involvement? 

19  A      Well,  I  was  responsible  for  overseeing  the 

20  document  productions  in  response  to  the  Independent 

21  Counsel  investigation  and  in  assembling  documents  for 

22  response  to  the  House  and  Senate  Banking  Committee's 


2954 

209 

1  requests  and  I  participated  in  the  preparation  of 

2  Dennis  Foreman  and  Ben  Nye. 

3  Q      A  substantial  portion  of  your  time  during 

4  the  period  from  March  to  August  was  spent  involved  in 

5  this  matter? 

6  A      Yeah.   It  was  a  little  episodic,  but 

7  certainly  in  early  March  it  was  very  ~  a  lot  of  time 

8  and  a  little  bit  in  ~  increasing  from  May  on  as  we 

9  went  through  the  process,  until  in  June  it  was  very 

10  much  fiill-time,  more  than  full-time,  and  in  July  it 

1 1  was  around  the  clock  until  after  the  hearings. 

12  Q      During  the  course  of  your  involvement  in 

1 3  this  investigation,  you  interacted  with  a  number  of 

14  high-ranking  department  officials? 

15  A      Yes. 

16  Q      Mr.  Schmalzbach? 

17  A      Yes. 

18  Q      Mr.  Knight? 

19  A      Mr.  Knight,  the  Secretary. 

20  Q      Did  any  of  those  ranking  department 

21  officials  ever  ask  you  to  try  and  direct  the  conduct 

22  of  the  investigation? 
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1  A      No. 

2  Q      Did  any  of  those  ranking  department 

3  officials  ever  suggest  to  you  that  you  should  try  to 

4  limit  the  scope  of  the  investigation? 

5  A      No,  just  the  opposite.   The  Secretary  had 

6  made  clear  through  Mr.  Knight  and  in  his  public 

7  statements  that  he  hoped  for  a  thorough,  complete 

8  investigation  and  by  his  direction  to  us,  that  we  not 

9  do  any  of  the  kind  of  normal  factual  development  that 

10  lawyers  do,  actually  I  guess  went  farther  in  terms  of 

1 1  making  sure  we  didn't  interfere  with  anything  than 

12  would  be  normal. 

13  Q      Did  anybody  ever  suggest  to  you  what  the 

14  results  of  the  investigation  ought  to  be? 

15  A      No.    We  didn't  know  what  the  results  of  the 

16  investigation  were  going  to  be  or  what  IG's  opinion 

1 7  was.   The  IG  investigation  is  essentially  a  factual 

18  statement,  doesn't  really  have  results,  just  has, 

19  these  are  the  facts.   The  only  real  analysis  and 

20  conclusions  are  in  the  OGE  document,  and  we  ~  not 

2 1  only  did  we  not  suggest  to  OGE,  there  was  certainly 

22  no  way  we  could  suggest  to  OGE  what  their  conclusions 
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1  would  be  and  we  didn't  know  what  they  would  be  until 

2  we  got  the  document  on  July  30  or  29  or  whenever  it 

3  was. 

4  Q      1  believe  you  testified  that  the  purpose  of 

5  the  investigation,  as  you  understood  it,  was  at  least 

6  in  large  part  to  permit  Secretary  Bentsen  to  analyze 

7  the  conduct  of  his  subordinates  and  to  make  personnel 

8  decisions? 

9  A      That's  right. 

10  Q      Are  you  aware  of  any  other  purpose? 

11  A      1  mean,  we  knew  at  that  point  that  there 

12  was  going  to  be  testimony  and  certainly  we  knew  that 

13  almost  from  the  outset  that  there  were  going  to  be 

1 4  Congressional  hearings  on  this,  and  the  Secretary  ~ 

1 5  we  certainly  hoped  that  the  IG  report  and  the  OGE 

16  report  would  be  useful  to  us  in  the  preparation  for 

17  those  hearings  since  we  weren't  going  to  be  able  to 

18  do  anything  else  on  our  own. 

19  Q      But  you  never  heard  anyone  suggest  that  the 

20  results  of  the  ~  or  findings  of  the  investigation 

2 1  could  be  used  to  homogenize  testimony,  for  example? 

22  A      Oh,  no,  huh-uh. 


1  Q      Or  to  mislead  the  Congress  in  any  way? 

2  A      No.   People  had  been  under  oath  at  least 

3  three  times  by  the  time  we  ever  saw  the  transcripts. 

4  It  would  have  been  a  bit  late. 

5  Q      You  indicated  that  there's  been  a  long 

6  series  of  discussions  in  your  office  regarding  the 

7  relationship  of  the  Office  of  General  Counsel  and  the 

8  Inspector  General's  office  and  in  particular  ~ 

9  A      Yes. 

10  Q      ~  the  role  of  the  counsel  to  the  Inspector 

1 1  General? 

12  A      Uh-huh,  yes. 

13  Q      This  has  been  an  ongoing  concern? 

14  A      Yeah.   It's  an  ongoing  issue  within  the  IG 

15  community  generally. 

16  Q      You've  been  at  the  Treasury  Department  for 

17  about  five  years? 

18  A      Just  over.   Time  flies. 

19  Q      During  your  time  at  the  Treasury 

20  Department,  have  you  ever  encountered  a  situation 

2 1  where  you  had  reason  to  question  the  performance  of 

22  the  counsel  to  the  Inspector  General? 
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1  A      No. 

2  Q      Have  you  ever  had  reason  to  believe  that 

3  the  counsel  to  the  Inspector  General  ~ 

4  A      1  take  that  back.   I  had  a  concern  about 

5  the  performance  of  a  former  Inspector  General  counsel 

6  involving  a  matter  I  was  in,  I  didn't  think  her 

7  advice  was  appropriate. 

8  Q      Have  you  ever  had  reason  to  question  the 

9  performance  of  Ms.  Kemer? 

10  A      No. 

1 1  Q      Does  Ms.  Kemer  have  any  clients  in  the 

12  Treasury  Department  other  than  the  Inspector  General 

1 3  or  did  she  when  she  fimctioned  as  counselor? 

14  A      The  Inspector  General  and  the  Inspector 

15  General's  staff  in  the  Office  of  Inspector  General. 

16  Q      Did  you  ever  have  any  reason  to  believe 

17  that  Ms.  Kemer  exhibited  any  divided  loyalties  with 

1 8  respect  to  her  obligations  to  the  Inspector  General? 

19  A      No. 

20  Q      Did  you  ever  have  any  reason  to  believe 

21  that  she  considered  herself  to  have  any  client  other 

22  than  the  Inspector  General? 
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1  A      No. 

2  Q      What  was  the  process  by  which  Ms.  Kemer 

3  received  a  performance  rating? 

4  A      My  understanding  of  that  is  that  the  deputy 

5  general  counsel  actually  does  the  rating  for  the 

6  Inspector  General  counsel,  but  talks  to  the  Inspector 

7  General  ~  and  maybe  other  members  of  the  Inspector 

8  General's  staff,  but  talks  to  the  Inspector  General 

9  in  the  process  of  preparing  that. 

10  In  this  particular  instance,  though,  that 

1 1  agreement  that  we  talked  about  earlier,  the  June  27, 

12  I  think  it  was,  agreement  actually  modifies  that 

13  somewhat. 

14  Q      In  your  time  at  the  Treasury  Department, 

15  have  you  ever  been  aware  of  a  performance  evaluation 

16  for  a  counsel  to  the  Inspector  General  being  affected 

17  either  positively  or  negatively  for  improper  reasons? 

1 8  A      No,  the  only  input  I  know  of  is  the  input 

19  by  the  Inspector  General.  Aside  from  that,  no. 

20  Q      Let  me  ask  it  a  slightly  more  direct  way. 

2 1  Are  you  aware  of  any  instance  in  which  anyone  has 

22  tried  to  influence  the  job  performance  of  a  counsel 
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1  to  the  Inspector  General  by  using  their  performance 

2  appraisal  as  a  wedge? 

3  A      No. 

4  Q      Do  you  have  any  reason  to  believe  that 

5  anyone  ever  indicated  to  Ms.  Kemer  that  her 

6  performance  appraisal  would  be  affected  by  the  degree 

7  of  independence  she  demonstrated  in  connection  with 

8  this  investigation? 

9  A      No,  Ms.  Kemer  obviously  raised  the  issue 

10  of  that  agreement  with  the  general  counsel.  And 

1 1  you'll  have  to  ask  her  what  led  up  to  her  doing  that, 

12  but  I'm  not  aware  of  any  reason. 

1 3  Q      You  referred  earlier  to,  I  believe  this  is 

14  a  quote,  an  informal  agreement  between  your  office 

15  and  the  Senate  Banking  Committee? 

16  A      Between  I  believe  it  was  Ed  Knight  and  Bob 

17  McNamara  and  the  Senate  Banking  Committee.   Ed,  at 

18  the  time,  was  not  in  the  general  counsel's  office. 

1 9  Q      Between  the  Treasury  Department  and  the 

20  Senate  Banking  Committee? 

21  A      Yes,  right,  uh-huh. 

22 Q      And  I  believe  you  characterized  that 
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1  agreement  as  stating  that  the  Treasury  Department 

2  would  not  give  deposition  transcripts  to  witnesses 

3  prior  to  those  witnesses  testifying  before  the 

4  committee  or  -- 

5  A      No.    My  understanding  of  the  agreement  was 

6  that  Treasury  would  not  give  access  to  records  from 

7  other  Treasury  employees'  offices.   We  collected 

8  records  from  Jean  Hanson's  office,  Roger  Altman's 

9  office,  et  cetera,  that  we  would  not  give  records 

1 0  collected  from  those  offices  or  other  information  or 

1 1  allow  witnesses  essentially  to  talk  to  each  other 

12  about  their  testimony  until  the  Senate  Banking 

13  Committee  staff  had  completed  their  depositions.   I 

14  was  subsequently  told  that  they  had  completed  their 

1 5  depositions  of  everybody  but  Secretary  Bentsen. 

16  Secretary  Bentsen,  1  think,  was  deposed  around  the 

17  24th  or  25th  of  July. 

18  Q      Do  you  recall  when  that  arrangement  might 

19  have  been  entered  into? 

20  A      I  believe  in  June,  maybe  July,  but  probably 

21  June. 

22  Q      You  testified  that  it  was  Mr.  Knight  and 
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1  Mr.  McNamara? 

2  A      To  the  best  of  my  recollection,  it  would  be 

3  Mr.  Knight  and  Mr.  McNamara  or  possibly  just 

4  Mr.  McNamara  in  consultation  with  us,  with 

5  Mr.  Knight,  but  1  believe  Mr.  McNamara  actually 

6  talked  to  the  staff. 

7  Q      Were  you  consulted? 

8  A      As  I  said,  Mr.  Knight,  Mr.  McNamara, 

9  Mr.  Schmalzbach  and  I  met  frequently  and  we  would 

10  discuss  all  pending  issues  that  were  coming  up  in  the 

1 1  course  of  this  preparation.   So  I  would  have 

12  participated  in  some  discussion  of  that,  almost 

13  certainly,  assuming  that  I  was  not  in  Ireland  at  the 

14  time,  but  I  did  not  participate  in  the  discussions 

15  with  the  Senate  staff 

16  Q      To  your  knowledge,  was  there  any  agreement 

17  limiting  the  use  of  either  witness  statements  or 

1 8  other  materials  to  prepare  other  v/itnesses? 

19  A      Not  specifically.  We  took  this  as  an 

20  extension,  essentially  that  when  the  IG  transcripts 

2 1  came  over,  we  took  that  as  essentially  ~  the  same 

22  agreement  would  apply  to  it.   That's  why  we  put  the 
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1  condition  in  my  letter  to  Ms.  Sherburne.   That's  why 

2  I  put  that  condition  in  my  letter  to  Ms.  Sherburne. 

3  The  agreement  was  really  that  we  would  not  show 

4  information  or  allow  witnesses  to  talk  to  each 

5  other.   It  wasn't  really  that  we  couldn't  sort  of  in 

6  a  more  general  way  use  our  knowledge  as  part  of  the 

7  preparation  of  witnesses. 

8  Q      Does  your  job  generally  entail  the 

9  preparation  of  departmental  witnesses  for 

10  Congressional  testimony? 

1 1  A      Yes. 

12  Q      How  do  you  usually  perform  that  duty? 

13  A      It  very  much  depends  on  what  is  the  subject 

14  of  the  hearing,  but  I  would  characterize  this 

15  hearing,  this  kind  of  a  hearing,  as  more  of  a 

16  fact-based  sort  of  hearing  as  opposed  to  a 

17  legislative  development  kind  of  a  hearing. 

18  But  what  you  do  is  it's  very  ~  my 

19  background  is  as  a  civil  litigator.   I  prepare 

20  witnesses  for  trial.   I  use  those  same  skills  in 

21  preparing  witnesses  to  testify  before  Congress,  try 

22  to  find  out  the  fact,  talk  to  the  witnesses,  talk  to 
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1  the  potential  witnesses,  try  to  develop  a  full 

2  picture  of  the  facts,  talk  over  with  the  witnesses 

3  their  recollection  of  the  facts  and  try  to  come  up 

4  with  anticipated  questions  and  sort  of  do  a  moot 

5  court  or  something  with  the  witness,  just  the  sort  of 

6  normal  way  you  would  prepare  a  witness  for  a  civil 

7  trial. 

8  Q      So  you  would  try  to  anticipate  questions 

9  that  might  arise? 

10  A      Sure. 

1 1  Q      And  would  you  try  to  direct  a  witness 

12  towards  sources  of  information  where  they  have  gaps 

13  in  their  knowledge? 

14  A      Generally,  yes.   Often  in  Congressional 

15  hearings,  you  have  a  limited  number  of  witnesses  and 

16  you're  trying  to  cover  a  fairly  wide  range  of  facts, 

17  and  where  in  a  civil  case  you  would  have  each  witness 

18  come  on  and  testify  about  their  specific  knowledge  of 

19  the  facts,  in  a  Congressional  investigation  you  might 

20  well  want  a  witness  to  testify  beyond  their  immediate 

21  knowledge. 

22 Q      If  there  were  prior  sworn  testimony,  would 
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1  you  normally  use  that  testimony  to  prepare  a  witness? 

2  A      Most  definitely. 

3  Q      So  there  wouldn't  be  anything  unusual  in 

4  your  judgment  about  the  use  of  prior  sworn  testimony 

5  to  prepare  a  witness  for  Congressional  testimony? 

6  A      I  think  it  would  be  malpractice  not  to  do 

7  that. 

8  Q      Did  you  view  it  as  part  of  your  obligation 

9  in  preparing  Secretary  Bentsen  for  his  testimony  to 

10  make  use  of  the  transcripts  of  the  Inspector 

11  General's  investigation? 

12  A      Yes. 

13  Q      And  whatever  other  factual  sources  you 

14  could  get  your  hands  on? 

15  A      Whatever  else  I  could  find  out,  right. 

1 6  Q      Would  that  have  been  your  normal  practice? 

17  A      Yes. 

1 8  Q      With  the  exception  of  the  limitation  on 

19  personal  factfinding,  was  there  anything  abnormal 

20  about  your  preparation  process  in  this  instance? 

21  A      That  made  the  process  somewhat  abnormal. 

22  It's  hard  to  describe  the  process  as  normal  when  we 
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1  weren't  allowed  to  do  our  own  sort  of  individual 

2  factfinding  and  had  to  rely  on  others  to  do  the 

3  factfinding  and  development.  Obviously,  we  always 

4  rely  on  other  sources  of  information,  but  generally 

5  you  like  to  be  a  little  more  hands-on  with  the 

6  factual  development  than  we  were  able  to  be  in  this 

7  process. 

8  Q      Did  you  use  the  deposition  transcripts  for 

9  any  purpose  other  than  to  prepare  Secretary  Bentsen? 

10  A      Yes,  as  part  of  our  preparation  to  advise 

1 1  Secretary  Bentsen  on  ~  remember,  we  didn't  know  what 

12  the  OGE  results  were  going  to  be.   We  had  to  be 

13  prepared  for  all  sorts  of  things  that  could 

14  potentially  have  happened  when  the  OGE  issued  its 

15  report.    So  we  had  to  have  a  very  good  grasp  of  the 

16  facts  before  going  into  advise  the  Secretary  on  what 

17  to  do  and  whether  he  should  in  fact  accept  the  OGE 

18  findings,  depending  upon  what  they  were. 

19  Also  we  used  it  to  prepare  Dennis  Foreman 

20  and  Ben  Nye. 

21  Q      Other  than  preparing  witnesses  for  their 

22  hearings  and  preparing  to  advise  the  Secretary  with 
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1  respect  to  personnel  actions,  did  you  use  the 

2  transcripts  for  any  other  purpose? 

3  A      I  can't  think  of  any  other  purpose  at  the 

4  moment. 

5  Q      Did  you  use  the  draft  report  by  the 

6  Inspectors  General  to  help  prepare  Secretary  Bentsen 

7  and  the  other  witnesses? 

8  A      Only  to  a  limited  extent.   We  relied  more 

9  on  the  transcript  summaries  that  my  own  team  of 

10  lawyers  had  done  during  the  week  of  July  18  and  the 

1 1  transcripts  themselves,  but  I  mean  the  summary  helped 

12  us.   It  was  a  chronology,  basically.  It  was  somewhat 

13  usefiil  in  pointing  us  to  it,  but  because  of  the 

14  transcript  summaries  that  we  had  done,  we  were  ~  by 

1 5  the  date  on  which  we  got  the  draft  report,  we  were 

16  that  much  farther  along  in  our  knowledge.   The  draft 

17  report  just  sort  of  helped  to  supplement  that  and 

18  draw  things  together. 

19  Q      Did  you  also  use  the  draft  report  to  assist 

20  in  your  preparation  to  advise  the  Secretary  with 

21  respect  to  personnel  decisions? 

22  A      To  the  same  extent,  yes. 
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1  Q      With  the  exception  of  the  provision  of  the 

2  deposition  transcripts  to  Ms.  Sherburne  on  the  23rd 

3  of  July,  did  you  ever  provide  the  transcripts  or  show 

4  the  transcripts  to  anyone  outside  the  Treasury 

5  Department,  also  with  the  exception  of  private 

6  counsel  for  witnesses? 

7  A      On  or  after  July  3 1  they  were  made  public, 

8  but  before  that,  no. 

9  Q      Prior  to  their  being  made  public? 

10  A      Prior  to  that,  no,  not  that  I  recall. 

1 1  Q      Prior  to  the  report  being  made  public,  did 

12  you  ever  show  the  draft  report  to  anyone  outside  the 

13  Treasury  Department,  with  the  exception  of  ~  well,  I 

14  don't  believe  you  did  show  it  to  the  White  House. 

15  A      No,  I  don't  believe  so.   I  don't  think  we 

16  did  show  it  to  anyone. 

1 7  Q      Did  you  ever  actually  show  the  deposition 

1 8  transcripts  to  potential  Congressional  witnesses? 

19  A      No,  the  witnesses  themselves,  I  don't  think 

20  so. 

2 1  Q      Did  you  ever  show  the  draft  report  to 

22  potential  deposition  witnesses? 


1  A      Sorry,  potential  deposition  witnesses? 

2  Q      I'm  sorry,  potential  Congressional 

3  witnesses. 

4  A      I  believe  we  gave  a  copy  of  the  draft 

5  report  or  the  final  report,  and  I'm  not  sure  which, 

6  to  the  Secretary  at  some  point. 

7  Q      Other  than  the  Secretary,  did  you  show  the 

8  draft  report  to  any  potential  witness? 

9  A      I  don't  believe  so.   After  it  was  final, 

10  Dennis  Foreman  may  have  been  given  a  copy  of  it, 

1 1  before  his  testimony. 

12  Q      I'm  referring  to  the  time  period  prior  to 

13  the  public  release  of  the  report. 

14  A      Right.    I  don't  believe  so. 

1 5  Q      But  you  did  use  the  knowledge  that  you 

16  gained  from  the  transcripts  and  the  draft  report  in 

17  preparing  the  witnesses? 

18  A      Primarily  from  the  franscripts.   The  draft 

19  reports  are  fairly  cold,  flat  statement  of  facts.   We 

20  had  already,  to  some  extent,  worked  through  that. 

21  Q      You  took  a  vacation  from  the  1st  of  July  to 

22  the  16th,  was  it? 
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1  A      16th  of  July.   A  miracle.   It  was  a  family 

2  reunion  in  Ireland  which  it  was  long  planned  and  I 

3  did  not  think  I  was  going  to  be  able  to  go,  but  I  was 

4  in  the  end. 

5  Q      Did  you  speak  with  anyone  in  the  office 

6  other  than  Mr.  Schmalzbach  during  that  period? 

7  A      I  think  I  only  talked  to  Mr.  Schmalzbach. 

8  My  secretary,  whoever  answered  the  phone,  but  I  think 

9  I  only  talked  to  Mr.  Schmalzbach.  I  may  have  talked 

10  to  my  staff  about  ongoing  issues  when  I  called.   I 

1 1  have  a  vague  recollection  that  I  did,  not  related  to 

12  this,  but  other  matters,  but  I  think  only 

13  Mr.  Schmalzbach. 

14  Q      With  relation  to  the  investigation  of 

1 5  Treasury  White  House  contact,  did  you  speak  with 

16  anyone  other  than  Mr.  Schmalzbach? 

17  A      I  don't  believe  so.    I  don't  recall  doing 

18  so. 

19  Q      After  your  return,  not  long  after  your 

20  return,  you  received  a  first  a  copy  of  the  draft 

21  report? 

22 A      No.   We  received  a  copy  of  the  draft  report 
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1  on  ~  I  returned  on  the  16th  and  received  a  copy  of 

2  the  draft  report  on  the  22nd. 

3  Q      And  before  that  you  received  copies  of  some 

4  of  the  deposition  transcripts? 

5  A      Yes,  beginning  on  about  July  18. 

6  Q      And  then  on  the  22nd  you  received  a  copy  of 

7  the  draft  report? 

8  A      Right. 

9  Q      And  - 

10  A      The  draft  IG  report. 

1 1  Q      Right.   And  you  or  your  staff  then  began 

12  comparing  the  two  documents  or  the  transcripts  to  the 

1 3  draft  report  in  some  fashion? 

14  A      I  think  what  we  did  was  we  had  prepared 

1 5  summaries  of  the  transcripts,  and  I  think  we  compared 

16  the  summaries  to  the  report  and  then  where  there  were 

17  apparent  discrepancies,  went  back  and  looked  at  the 

18  transcripts. 

19  Q      And  you  suggested  corrections  to 

20  Ms.  Kemer? 

21  A      Yes. 

22  Q      What  was  the  basis  for  your  suggesting  a 
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1  correction? 

2  A      We  were  relying  on  this  report.   We  knew 

3  the  Office  of  Government  Ethics  would  be  relying  on 

4  this  report,  we  knew  the  Secretary  would  be  relying 

5  on  this  report  to  decide  what,  if  any,  action  to  take 

6  with  respect  to  the  continued  tenure  of  the  general 

7  counsel  and  the  Deputy  Secretary.  It  was  critically 

8  important  that  that  report  be  complete  and  accurate, 

9  and  we  believed  that  we  could  ~  having  reviewed  all 

1 0  the  transcripts  in  the  preceding  week  and  summarizing 

1 1  them  ~  we  believed  that  we  could  help  in  that 

12  process. 

1 3  Q      And  what  were  the  criteria  that  you  used 

14  for  identifying  an  area  that  might  need  correction? 

15  A      Well,  actually,  any  error  that  sort  of  came 

1 6  off  the  page  at  us,  and  there  were  a  few  where  there 

17  were  just  ~  you've  got  the  memo  there,  but  there 

18  were  a  few  that  appeared  to  be  just  flat  errors  of 

19  reading  of  transcripts,  et  cetera,  and  things  where 

20  we  felt  they  needed  to  be  developed  somewhat  more.   I 

21  could  probably  be  more  specific  if  I  had  the 

22  document. 
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1  Q      Was  there  any  effort  to  affect  the  tone  of 

2  the  report? 

3  A      No,  not  really.   Actually  the  only  thing 

4  that  I  recall  doing  in  particular  with  regard  to  that 

5  is  Peter  and  David  came  back  with  a  fairly  long  list 

6  of  typographical  errors,  et  cetera,  in  the  report, 

7  many  of  which  were  fairly  minor.   And  I  think  I  took 

8  some  of  them  off  the  list,  thinking  that  ~  I  mean, 

9  the  IG  had  been  working  hard  on  this  report  and  we 

10  didn't  want  to  insult  them  too  much  in  terms  of  you 

1 1  got  the  punctuation  marks  wrong.   So  I  guess  in  terms 

12  of  tone,  we  let  some  of  those  errors  go  through,  but 

13  no,  we  weren't  trying  to  affect  the  tone. 

14  Q      I  don't  mean  language  choices. 

15  A      Right. 

16  Q      I  mean  to  the  extent  that  the  report 

17  suggested  that  anybody  acted  properly  or  improperly, 

1 8  were  your  suggested  changes  in  any  way  intended  to 

19  alter  or  affect  that  kind  of  tone? 

20  A      No,  they  really  couldn't  be.   The  report  is 

21  not  that  kind  of  report.    It  purports  to  be  a  factual 

22  recitation,  a  fairly  flat  one  without  conclusions. 
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1  In  fact,  I  think  if  I  recall,  it's  been  a  while  since 

2  I  read  the  report,  but  if  I  recall  they  report 

3  inconsistencies  of  testimony  without  drawing 

4  conclusions  as  to  credibility.   Basically,  these  are 

5  the  facts.   Someone  else  is  going  to  figure  out  what 

6  these  facts  mean. 

7  Q      So  there  was  no  attempt  to  cast  blame  on 

8  any  particular  individual? 

9  A      No. 

10  Q      And  there  was  no  attempt  to  protect  any 

1 1  particular  individual? 

12  A      No. 

13  Q      You  indicated  that  it  was  not  unusual  for 

14  your  office  to  review  draft  Inspector  General 

1 5  reports,  or  at  least  that  you  had  done  so  in  the 

16  past? 

17  A      We  had  done  so  in  the  past,  I  believe, 

18  yes.   There's  an  investigation  I  recall  which  was 

19  requested  by  one  of  the  deputy  assistant  secretaries 

20  in  management  where  we  reviewed  a  draft  of  a  report. 

21  Q      Do  you  recall  why  you  did  so  in  the 

22  previous  instance? 
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1  A      The  allegations  that  were  brought  to  the 

2  Inspector  General  had  to  do  with  employee 

3  misconduct.   We  had  expressed  concern  about  that 

4  particular  issue.   It  was  a  somewhat  messy  personnel 

5  case  involving  a  GS-1 3.   And  I  don't  remember  whether 

6  we  asked  to  review  the  report  or  what,  but  I  believe 

7  we  saw  a  draft  of  the  report  and  commented  on  it. 

8  Q      Were  your  comments  of  the  same  nature  as 

9  your  comments  in  this  case? 

10  A      My  recollection  is  that  the  comments  there 

1 1  were  asking  them  to  go  back  and  pursue  the 

12  investigation  in  a  couple  of  areas  a  bit  more.   To 

13  the  best  of  my  recollection,  they  may  have  been  like 

14  this  as  well,  but  I  believe  there  may  have  been  some 

15  questions  not  asked  that  we  thought  should  be  asked. 

16  Q      Would  it  be  fair  to  describe  your  comments 

17  in  the  prior  case  as  more  substantive  than  your 

1 8  comments  in  this  case? 

19  A      Yeah,  I  guess. 

20  Q      Can  you  recall  any  other  draft  IG  reports? 

21  A      That's  the  one  that  comes  to  mine.   I  think 

22  we  have  looked  at  others.   I'm  fairly  certain  we 
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1  have.   That's  the  only  specific  example  that  I  can 

2  think  of. 

3  Q      But  it  wasn't  unique  for  your  office  to 

4  look  at  the  draft  IG  report  with  respect  to  the 

5  Treasury  White  House  contacts? 

6  A      No.   We  almost  always  looked  at  draft  audit 

7  reports  that  involve  our  clients  or  involve  our 

8  organizations.  And  in  some  ways,  this  kind  of 

9  investigation  where  there's  no  criminal  aspect  here, 

10  because  the  criminal  aspect  is  being  handled 

1 1  somewhere  else.   And  this  is  being  done  for  the 

12  Secretary  for  a  specific  purpose,  actually  being  done 

13  for  an  outside  organization,  in  some  ways  was  almost 

14  like  an  audit  as  much  as  it  was  an  investigation.   It 

15  was  kind  of  both. 

1 6  Q      Audit  reports  are  also  produced  by  the 

17  Inspector  General? 

1 8  A      Yes.   They  deal  with  management  problems  or 

19  management  issues. 

20  Q      And  you  commonly  review  those  before  they 

21  are  finalized? 

22 A      Yes,  yes.   There's  actually  a  process  by 
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1  which  you  review  them  and  make  —  well,  they're 

2  usually  reviewed  by  the  office  that  happens  to  be 

3  responsible  for  the  program  is  where  they're 

4  reviewed.  That  office  often  asks  the  general 

5  counsel's  office  to  look  at  it,  too,  and  there  is 

6  generally  a  letter  or  comments  back  on  the  report 

7  that  is  sent  to  the  IG. 

8  There's  an  attempt  to  resolve  differences 

9  with  the  IG's  office,  and  then  in  the  end  there  is  a 

10  formal  letter  that  is  attached  by  the  office  that 

1 1  requested  or  that  was  being  reviewed  in  responding  to 

12  the  report,  all  of  which  becomes  part  of  the  IG's 

13  report.   It's  a  more  formal  process  than  really  what 

14  we're  talking  about  here. 

15  Q      With  respect  to  the  investigation  into 

1 6  White  House  Treasury  contacts,  to  your  knowledge,  did 

17  anybody  put  any  pressure  on  either  Ms.  Kemer  or 

18  anyone  else  in  the  Inspector  General's  office  to 

19  adopt  your  suggestions? 

20  A      No,  they  didn't.   They  didn't  adopt  many  of 

21  them  and  no  pressure  was  put  on  them. 

22  Q      I  believe  you  testified  that,  to  your 
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1  knowledge,  Mr.  Schmalzbach  did  not  have  any 

2  substantive  discussions  with  Ms.  Kemer  about  the 

3  subject  matter  of  the  investigation  prior  to  receipt 

4  of  the  draft  report? 

5  A      Not  to  my  knowledge. 

6  Q      To  your  knowledge,  did  anybody  in  the 

7  Office  of  General  Counsel  have  any  substantive 

8  discussions  with  Ms.  Kemer  prior  to  receipt  of  the 

9  draft  report? 

10  A      I  don't  believe  so. 

11  Q      To  your  knowledge,  did  anybody  outside  the 

12  Inspector  General's  office  but  inside  the  Treasury 

13  Department  have  any  substantive  discussions  with 

14  Ms.  Kemer  regarding  the  subject  matter  of  the  report 

15  prior  to  its  receipt? 

16  A      I'll  modify  my  answer.   Some  of  the 

17  witnesses  were,  in  fact,  general  counsel  employees 

18  like  Ms.  Hanson  and  Mr.  Foreman.   Obviously  they 

1 9  talked  about  substance,  but  aside  from  people  who 

20  were  witnesses,  not  to  my  knowledge. 

21  Q      And  that's  tme  with  respect  to  the  entire 

22  Treasury  Department,  to  the  best  of  your  knowledge? 
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1  A      Yeah. 

2  Q      You  received  a  request  from  Ms.  Sherbume 

3  for  access  to  the  deposition  transcripts  on  July  22 

4  or  23? 

5  A      Yes. 

6  Q      Was  that  a  telephone  call? 

7  A      Yes. 

8  Q      And  you  conveyed  that  request  to  whom? 

9  A      Mr.  Knight,  Mr.  Schmalzbach  and 

10  Mr.  McNamara  and  then  subsequently  to  Mr.  Cesca  and 

11  Ms.  Kemer. 

12  Q      Did  either  Mr.  Schmalzbach,  Mr.  Knight  or 

13  Mr.  McNamara  express  any  objection  to  releasing  the 

14  transcripts  to  the  White  House? 

15  A      No,  not  that  I  recall.   We  had  talked  about 

16  it  earlier.   We  understood  the  IG's  objections 

17  earlier,  but  if  you're  asking  me  about  the  22nd  after 

1 8  we  had  received  the  draft  IG  report  and  the  draft  ~ 

19  the  transcripts  ~  the  draft  IG  report,  the  answer  is 

20  not  that  1  recall  any  objection  at  that  point. 

2 1  Q      You  then  tried  to  reach  Mr.  Cesca? 

22  A      Yes. 
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1  Q      It  may  have  been  immediately,  it  may  have 

2  been  ~ 

3  A      Next  morning. 

4  Q      The  next  morning? 

5  A      Right.   And  I  may  have  talked  to  Ms.  Kemer 

6  first,  but  I  believe  it  was  Mr.  Cesca. 

7  Q      Did  Mr.  Cesca  express  any  objection  to 

8  releasing  the  depositions? 

9  A      No,  I  don't  believe  so. 

10  Q      Did  he  express  approval  for  the  idea? 

11  A      He  did  in  the  end.   In  the  first 

12  conversation  my  recollection  is  he  wanted  to  talk  it 

13  over  with  Francine.   He  didn't  really  express  much  in 

14  the  way  of  view,  but  I  did  not  recall  him  expressing 

15  an  objection. 

16  MR.  O'CALLAGHAN:    I  think  that  was  already 

1 7  asked  and  answered,  too,  by  the  way. 

18  MR.  PORTNOY:    Yes,  I  believe  it  was. 

19  BY  MR.  PORTNOY: 

20  Q      You  stated  that  you  thought  Ms.  Sherburne's 

2 1  request  was  reasonable  or  seemed  reasonable? 

22 A      Uh-huh,  yes. 
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1  Q      Why  did  it  seem  reasonable  to  you? 

2  A      Because  Mr.  Cutler  was  going  to  be 

3  testifying  in  slightly  over  two  days,  three  days. 

4  Ms.  Sherburne  was  working  on  his  testimony.   That 

5  testimony  was  going  to  be  his  report  on  what  the 

6  White  House  people  did.   And  it  seemed  to  me  to  be 

7  reasonable  that  Mr.  Cutler  should  have  all  of  the 

8  information  available  about  what  people  did  and  some 

9  of  that  very  important  information  would  be  the  sworn 

10  transcripts  taken  by  the  Inspector  General. 

1 1  Q      Did  you  have  any  concern  that  the  Inspector 

12  General's  investigation  might  still  be  ongoing? 

13  A      No,  Mr.  Cesca  told  me  that  he  had  completed 

14  all  the  interviews  that  he  expected  to  take  and  that 

1 5  the  draft  report,  which  was  delivered  to  the 

1 6  Secretary  and  OGE  at  the  same  time,  the  draft  report 

1 7  was  his  product  that  he  was  signing  off  on. 

1 8  Q      Did  you  consider  whether,  as  a  formal 

19  matter,  the  investigation  might  still  be  open? 

20  A      I  knew  that  OGE,  sort  of  like  we  had  done 

21  in  the  earlier  case  that  I  had  talked  about,  that  OGE 

22  might  say  we  need  to  talk  to  somebody  else  or,  you 
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1  know,  can  you  ask  this  question  or  can  you  go  back 

2  and  get  some  clarification.   I  mean,  I  knew  that  was 

3  a  possibility,  but  Mr.  Cesca  was  telling  me  that  they 

4  had  done  all  the  interviews  they  had  planned,  that 

5  they  were  satisfied  that  they  had  completely 

6  investigated  the  matter. 

7  Q      So  as  far  as  you  were  concerned,  as  a 

8  practical  matter,  the  investigation  was  closed? 

9  A      Right. 

10  Q      So  you  considered  whether  providing  the 

1 1  depositions  to  witnesses  might  potentially  taint 

12  their  testimony? 

13  A      Yeah,  except  that,  of  course,  we  had  agreed 

14  that  that  wasn't  going  to  happen  until  we  ~  I  mean, 

15  that  wasn't  something  I  was  particularly  v/orried 

16  about.    In  addition,  I  was  considering  the  fact  that 

17  most  of  the  witnesses  had  appeared  before  grand  jury, 

1 8  most  of  the  witnesses  had  done  sworn  depositions  with 

19  the  Senate,  the  witnesses  obviously  in  this  group  had 

20  all  done  sworn  depositions  with  the  IG.   Many  of  them 

2 1  had  been  interviewed  by  the  House  Banking  Committee. 

22 I  wasn't  really  worried  at  this  stage  that 
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1  people  were  going  to  change  their  testimony  or  at 

2  least  that  they  could  somehow  change  their 

3  testimony.   They  were  on  the  record. 

4  Q      So  you  didn't  see  much  risk  that  testimony 

5  would  be  tainted? 

6  A      No. 

7  Q      You  said  that  you  eventually  ended  up  in  a 

8  three  way  telephone  call  with  Ms.  Kemer  and 

9  Mr.  Cesca? 

10  A      That's  what  I  recall,  yes. 

1 1  Q      Was  this  a  call  in  which  Mr.  Cesca  conveyed 

12  to  you  his  decision  that  the  transcripts  could  be 

13  released? 

14  A      He  certainly  did  it  in  a  three-way 

15  telephone  call  that  day.   What  I'm  not  absolutely 

16  certain  about  is  whether  there  was  more  than  one 

17  call.   I  believe  it's  possible  there  was  one  call 

18  with  the  three  of  us,  then  Mr.  Cesca  and  Francine 

19  decided  they  needed  to  talk  and  later  on  we  had 

20  another  call.   That  actually  is  my  best  recollection 

21  of  this,  but  I'm  not  sure  about  whether  there  was  one 

22  conversation  and  I  was  just  put  on  hold  or  whether 
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1  there  were  two  conversations. 

2  Q      This  was  on  Saturday,  the  23rd  of  July? 

3  A      This  was  on  Saturday,  the  23rd  of  July. 

4  Q      You  were  a  little  uncertain  as  to  the 

5  time.   You  suggested  that  it  might  have  been  late 

6  morning,  it  might  have  been  early  afternoon. 

7  A      Right. 

8  Q      Could  it  have  been  later? 

9  A      Could  have  been  a  bit  later,  yeah,  because 

10  I  think  the  transcripts  went  over  late  afternoon, 

1 1  maybe  even  early  evening.   And  I  wouldn't  have  ~ 

12  once  Mr.  Cesca  agreed,  as  I  said,  I  had  a 

13  conversation  with  Ms.  Sherburne,  drafted  the  letter 

14  and  then  they  would  have  gone  over.   We  would  not 

1 5  have  delayed  very  long  in  getting  that  process  done, 

16  so  it  might  have  been  a  little  bit  later  than  that,  a 

17  little  bit  later  than  late  morning  or  early 

1 8  afternoon. 

19  Q      Could  it  have  been  6:00? 

20  A      Might  have  been.   My  recollection  is  the 

21  transcripts  went  over  about  6:00,  so  it  would  have 

22  been  earlier  than  that,  but  it  might  have  been  as 
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1  late  as  6:00. 

2  MR.  PORTNOY:    Off  the  record. 

3  (Discussion  off  the  record.) 

4  MR.  PORTNOY:    What  was  the  last  question 

5  and  answer? 

6  (The  reporter  read  the  record  as  requested.) 

7  BY  MR.  PORTNOY: 

8  Q      But  you  have  a  general  memory  rather  than  a 

9  specific  memory? 

10  A      Right,    ft's  more  of  the  order  of  events 

1 1  rather  than  of  the  specific  time. 

12  Q      When  you  spoke  to  Mr.  Cesca  and 

13  Ms.  Kemer  --  one  moment. 

14  MR.  O'CALLAGHAN:    Off  the  record. 

15  (Discussion  off  the  record.) 

16  BY  MR.  PORTNOY: 

17  Q      When  you  spoke  with  Mr.  Cesca  and 

18  Ms.  Kemer,  was  it  a  hostile  conversation  in  any  way? 

19  A      No,  I  try  to  avoid  those  if  I  can. 

20  Q      Was  anybody  angry? 

21  A      No. 

22  Q      Would  you  describe  it  as  a  relatively 
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1  cooperative  discussion? 

2  A      It  was  a  discussion  among  two  lawyers  and  a 

3  nonlawyer.   The  lawyers  had  different  views,  but  it 

4  was  as  cooperative  as  discussions  are  among  lawyers, 

5  yes. 

6  Q      Did  you  feel  that  you  needed  to  convince 

7  Mr.  Cesca  of  your  view? 

8  A      I  wasn't  actually  sure  what  Mr.  Cesca' s 

9  view  was  until  fairly  late  in  the  conversation,  which 

10  was  his  decision  to  go  ahead  and  send  the 

1 1  transcripts.   I  had  to  convince  Ms.  Kemer  somewhat, 

12  or  at  least  Ms.  Kemer  had  a  position  and  I  had  a 

13  position,  which  we  both  articulated.  I  guess  in  that 

14  process,  there  was  some  convincing  of  Mr.  Cesca,  but 

15  I'm  not  sure  where  he  was  at  the  beginning  of  the 

16  conversation. 

17  Q      So  he  could  have  started  the  conversation 

1 8  with  the  idea  that  he  was  going  to  release  the 

19  transcripts? 

20  A      That's  possible.   I  don't  know  where  he  was 

21  in  that,  in  his  decisionmaking.  He  clearly  wanted  to 

22  talk  to  Ms.  Kemer. 
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1  Q      And  you  said  that  Ms.  Kemer  was  opposed  to 

2  the  release  of  the  transcripts  at  this  point? 

3  A      Yeah,  her  objection  was  that  the 

4  transcripts  were  going  to  be  made  public  anyway 

5  within  a  matter  of  days.   And  essentially  she  felt 

6  that  the  IG's  office  might  be  criticized  from  giving 

7  the  transcripts  to  the  White  House  counsel  prior  to 

8  them  being  made  public  and  why  ~  her  view  was,  at 

9  least  from  the  IG's  perspective,  there  was  nothing  to 

10  be  gained  by  giving  it  to  the  White  House  counsel 

1 1  early  from  her  client's  perspective. 

12  Q      So  Ms.  Kemer' s  approach  to  the  problem  was 

13  to  protect  the  Inspector  General  and  Inspector 

14  General's  office? 

15  A      Very  much. 

16  MR.  O'CALLAGHAN:    Off  the  record. 

17  (Discussion  off  the  record.) 

18  MR.  PORTNOY:    Last  question? 

19  (The  reporter  read  the  record  as  requested.) 

20  BY  MR.  PORTNOY: 

21  Q      Aside  from  her  concem  that  the  Inspector 

22  General's  office  might  be  subject  to  criticism  for 
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1  releasing  the  transcripts,  did  Ms.  Kemer  express  any 

2  objection  to  the  release  of  the  depositions? 

3  A      None  other  that  I  recall.   I  think  that's 

4  it,  that's  the  nub  of  it. 

5  Q      So  nobody  expressed  any  concern,  for 

6  example,  that  the  investigation  might  still  be 

7  ongoing? 

8  A      The  IG's  investigation,  no.   No,  I  mean  we 

9  knew  that  the  draft  had  gone  over  to  OGE  and  OGE 

10  potentially  would  have  some  questions. 

1 1  Q      After  your  conversation  with  Ms.  Kemer  and 

12  Mr.  Cesca,  you  drafted  the  letter  to  Ms.  Sherburne? 

13  A      Yes. 

14  Q      And  you  showed  it  to  Mr.  Schmalzbach? 

15  A      Yes. 

16  Q      Did  Mr.  Schmalzbach  raise  any  objections  to 

17  either  the  release  of  the  depositions  or  the  terms  of 

18  the  letter? 

19  A      Not  that  I  recall.   I'm  fairly  certain  he 

20  did  not. 

21  Q      Just  to  be  clear,  did  anybody  at  any  time 

22  suggest  to  you  the  conditions  under  which  the 
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1  deposition  transcripts  should  be  released  or  was  that 

2  entirely  your  own  product? 

3  A      I  believed  that  those  conditions  ~  I 

4  formulated  those  conditions  for  that  letter.   I 

5  believed  that  those  conditions  were  necessary  to 

6  implement  an  agreement  that  I  had  not  reached,  but 

7  that  I  understood  to  have  been  reached  between  the 

8  Department  of  the  Treasury  and  the  Senate  Banking 

9  Committee  staff,  so  the  terms  were  suggested  by  the 

10  agreement  as  I  understood  it. 

1 1  Q      But  you  didn't  actually  discuss  them  with 

12  anyone  before  drafting  the  letter? 

13  A      Oh,  I  believe  I  related  to  Ms.  Kemer  and 

14  Mr.  Cesca  that  those  terms  would  be  in  the  letter. 

15  MR.  O'CALLAGHAN:    You've  already  testified 

16  to  that  earlier;  right? 

17  THE  WITNESS:   Yes,  I  have.   And  I  believe  I 

18  discussed  it  with  Ms.  Sherbume,  and  I  may  have 

19  discussed  it  with  Mr.  Knight,  Mr.  McNamara  and 

20  Mr.  Schmalzbach.  Certainly  Mr.  Schmalzbach  saw  the 

21  letter  so  he  was  aware  of  the  conditions. 

22  BY  MR.  PORTNOY: 
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1  Q      Was  Mr.  Schmalzbach  involved  in  negotiating 

2  the  agreement  with  the  Senate  Banking  Committee? 

3  A      I  think  it  was  Mr.  McNamara  and 

4  Mr.  Knight.   He  could  have  been.   He  did  go  to  some 

5  meetings  at  the  Senate  Banking  Committee  staff. 

6  Q      You  don't  recall  that  Mr.  Schmalzbach  made 

7  any  changes  in  your  letter? 

8  A      No.    He  might  have,  but  I  don't  recall  any 

9  specific  changes. 

10  Q      Show  you  a  copy  of  your  letter,  which  is, 

1 1  for  the  record,  Bates  stamped  10954.   It's  not  a 

12  signed  copy,  but  as  far  as  I  can  tell,  it  is 

13  identical  to  the  signed  copy,  and  ask  you  to  look 

14  again  at  the  second  paragraph,  which  outlines  the 

1 5  conditions  under  which  the  depositions  are  conveyed 

16  to  the  White  House  counsel's  office  and  ask  you  to 

17  explain  what  you  meant  by  the  phrase  "not  to  disclose 

18  the  depositions  to  counsel." 

19  A      I'm  sorry,  the  phrase  "not  to  disclose  the 

20  depositions  to  counsel"  would  be  not  to  show  the 

2 1  depositions  or  to  give  them  copies. 

22 Q      It  would  not  necessarily  mean  that  the 


1  content  of  the  depositions  couldn't  be  discussed, 

2  would  it? 

3  A      I  think  it  would  depend  somewhat  on 

4  specifics.  I  would  think  that  if  they  read  the 

5  deposition  transcript  to  the  counsel  and  the  counsel 

6  took  down  notes,  that  would  be  disclosure  of  the 

7  deposition.   If  they  had  said  we  have  heard  testimony 

8  that  X,  Y  and  Z  occurred,  I  would  not  regard  that  as 

9  disclosure  of  the  deposition.   I'm  sorry  that  answer 

10  was  a  little  longer,  but  — 

11  Q      That's  fme. 

12  A      And  in  fact,  in  looking  at  this  document, 

13  if  I  can  correct  an  answer  I  gave  earlier  to 

14  Mr.  O'Callaghan,  it's  quite  apparent  that  I  did  print 

15  a  draft  of  this  document  off.   I  would  expect  that  I 

16  probably  showed  it  in  this  form  to  Mr.  Schmalzbach 

1 7  and  after  he  reviewed  it,  I  printed  it  off  on 

18  letterhead. 

19  Q      I  believe  you  also,  in  the  second  paragraph 

20  of  the  letter,  placed  conditions  on  to  whom  the 

2 1  transcripts  may  be  shown? 

22  MS.  STERGIS:   Could  we  have  a  copy  of  the 
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1  signed  one  as  well?  What  we're  testifying  to  is  the 

2  uhimate  ~ 

3  MR.  O'CALLAGHAN:    Majority  is  providing  a 

4  copy  with  6877  is  my  Bates  stamp. 

5  MR.  PORTNOY:    Thanks. 

6  MR.  O'CALLAGHAN:    You're  welcome. 

7  BY  MR.  PORTNOY: 

8  Q      "We've  agreed  that  the  transcripts  we  are 

9  providing  to  you  with  this  letter  will  not  be 

10  disclosed  publicly  or  shown  to  individuals"? 

1 1  A      Right. 

12  Q      Would  either  the  phrase  "disclosed 

13  publicly"  or  "shown"  preclude  discussions  of  the 

14  contents  of  the  depositions? 

15  A      My  earlier  answer,  I  think,  stands  for  that 

16  one,  too.   It  depends  on  how  it  was  done. 

17  Q      Just  want  to  be  clear. 

18  A      Right. 

19  Q      So  in  your  view,  would  it  have  violated  the 

20  terms  of  this  letter  to  use  the  information  in  the 

2 1  depositions  to  prepare  Mr.  Cutler  for  his  testimony? 

22  A      No. 


1  Q      Would  it  have  violated  the  terms  of  this 

2  agreement  to  use  information  contained  in  the 

3  depositions  to  prepare  other  witnesses? 

4  A      Yes.   The  letter  says  "to  be  used  solely  to 

5  assist  you  in  the  preparation  of  Mr.  Cutler's 

6  testimony,  at  least  until  such  time  as  this  agreement 

7  is  no  longer  in  place." 

8  Q      But  it  would  not  violate  the  agreement,  I 

9  believe  you  testified,  to  discuss  the  contents  of  the 

10  depositions  in  order  to  clarify  any  discrepancies  so 

1 1  that  Mr.  Cutler  would  testify  accurately  and 

12  completely? 

13  A      Right. 

14  Q      You  testified  that  you  called  Ms.  Sherburne 

1 5  after  Mr.  Cesca  approved  the  transfer  of  the 

16  depositions. 

17  A      Yes. 

18  Q      And  you  also  testified  that  Ms.  Sherburne 

19  did  not  object  to  the  conditions  in  your  letter,  but 

20  that  she  asked  you  to  make  a  clarification? 

21  A      Looking  at  the  letter,  that's  my 

22  recollection  is  that  there  was  sort  of  a 
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1  clarification  in  that  parenthetical.  Somehow  I  think 

2  that  was  suggested  by  Ms.  Sherburne,  just  looking  at 

3  the  letter,  that  has  refreshed  my  recollection  to 

4  that  extent. 

5  Q      And  the  clarification  was  that  Mr.  Cutler 

6  could  be  shown  the  depositions? 

7  A      Yes,  yes. 

8  Q      Does  that  indicate  to  you  that 

9  Ms.  Sherburne  drew  a  distinction  between  showing 

10  depositions  to  a  potential  witness  and  using  the 

1 1  information  in  the  depositions  in  conversation  with 

12  the  witness? 

13  A      I  think  you'd  have  to  ask  Ms.  Sherburne 

14  that,  I'm  sorry. 

15  Q      Would  you  draw  that  distinction? 

16  A      I  expected  that  the  transcripts  would  be 

17  used  in  the  preparation  of  Mr.  Cutler's  testimony, 

18  and  I  knew  Mr.  Cutler's  testimony  was  the  report  of 

19  his  review.   It  would  not  surprise  me,  it  would  not 

20  have  surprised  me  and  does  not  surprise  me  if  they 

21  did  it  that  they  would  try  to  clarify  points  where 

22  there  appeared  to  be  discrepancies  or  areas  that  they 
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1  had  not  really  fleshed  out. 

2  Q      And  those  clarifications  might  entail 

3  conversations  with  other  potential  witnesses? 

4  A      Yes. 

5  Q      Do  you  have  any  evidence  that  the  White 

6  House  violated  the  terms  of  the  agreement  in  this 

7  letter? 

8  A      No.    I  saw  a  letter  from  Mr.  Cutler 

9  sometime  in  August  saying  that  he  had,  in  fact, 

10  complied  with  these  terms. 

11  Q      Do  you  have  any  reason  to  believe  that 

12  Mr.  Cutler's  assurance  that  he  had  complied  with  the 

13  terms  of  this  agreement  was  untruthful? 

14  A      No,  I  have  no  reason  to  believe  that. 

15  Q      So,  to  the  best  of  your  knowledge,  has  the 

16  White  House  complied  with  the  agreement? 

17  A      To  the  best  of  my  knowledge. 

18  Q      To  the  best  of  your  knowledge,  has  any  use 

19  that  you  would  characterize  as  improper  been  made  of 

20  the  deposition  transcripts? 

21  A      Not  to  the  best  of  my  knowledge. 

22  MR.  PORTNOY:    That's  all  I  have.   Thank 
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1  you. 

2  EXAMINATION 

3  BY  MR.  O'CALLAGHAN: 

4  Q      I  just  have  a  couple  quick  follow-ups  and 

5  then  we'll  be  on  our  way  here. 

6  Did  Mr.  Schmalzbach,  at  any  time,  express 

7  any  concerns  about  handing  over  transcripts  to  the 

8  White  House  unredacted  transcripts? 

9  A      Someone  in  our  group  had  concerns  about 

10  turning  the  transcripts  over  early  in  the  week  of 

1 1  July  when  we  were  getting  them.   We  knew  that  White 

12  House  wanted  it  then  and  there  was  some  discussion 

13  about  when  we  would  do  that  or  when  we  could  do  that, 

14  when  we  could  make  them  available  to  the  White  House, 

1 5  when  we  could  make  them  available  to  witnesses.   It 

16  was  clearly  the  consensus  that  we  shouldn't  do  that 

17  before  we  got  the  draft  report,  but  once  we  had  the 

1 8  draft  report,  I  don't  believe  Mr.  Schmalzbach  had  any 

19  ftirther  objections  or  anybody  had  any  fiirther 

20  objections.  Early  in  the  week  of  July  18. 

2 1  Q      July  1 8th  when  you  first  got  the 

22  transcripts? 
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1  A      Right. 

2  Q      But  after  you  received  the  draft  report, 

3  there  weren't  concerns  expressed  about  it? 

4  A      Not  that  I  recall,  except  by  Ms.  Kemer. 

5  Q      And  the  draft  report  you  received  on  the 

6  22nd,  was  the  information  contained  in  the  draft 

7  report  information  drawn  from  the  transcripts? 

8  A      To  the  best  of  my  knowledge. 

9  Q      Were  any  of  the  ~ 

10  A      Note  that  we  made  some  corrections  that  we 

1 1  felt  there  was  information  in  the  draft  report  that 

12  was  not  supported  by  the  transcripts  or  that  was 

13  somewhat  contrary,  but  aside  from  that,  not  to  the 

14  best  of  my  knowledge. 

15  Q      Were  any  of  the  Treasury  witnesses  briefed 

16  before  they  were  interviewed  by  the  IG's  offices? 

17  A      I  would  expect  that  Ms.  Hanson  and 

1 8  Mr.  Altman  and  Mr.  Steiner  and  Mr.  DeVore  were 

19  prepared  by  their  lawyers.  There  was  some 

20  preparation  of  Secretary  Bentsen.   I  don't  recall 

2 1  whether  there  was  any  preparation  of  Mr.  Foreman. 

22  Q      The  people  you  just  mentioned  who  were 
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1  briefed,  did  the  department  provide  their  attorneys 

2  with  any  materials  to  help  brief  them  with? 

3  A      All  of  the  witnesses  were  provided  with 

4  copies  of  the  records  from  their  office  that  had  been 

5  collected  from  their  offices.   I  believe  that's  all 

6  the  material  they  were  given  prior  to  their 
7,  depositions  by  the  IG. 

8  Q      Were  they  given  information  collected  from 

9  other  people's  offices  or  just  their  own? 

10  A      I  think  it  was  just  their  own  offices. 

11  Q      Do  you  know  for  certain? 

12  A      I  am  fairly  certain.  I  did  not  give  all 

13  the  information.   That  was  certainly  our  plan  to  do 

14  that,  and  I  have  no  reason  to  believe  that  we 

1 5  deviated  from  that  plan. 

16  Q      Who  else  was  involved  in  providing  the 

17  information? 

18  A      Depends  on  exactly  when  and  how  it  was 

19  done.   Mr.  McNamara  did  some  of  it,  I  did  some  of  it 

20  primarily,  and  I  may  well  have  been  assisted  by  some 

21  of  my  staff  members. 

22 Q      Anyone  else? 
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1  A      I  don't  believe  so.   It's  possible  that 

2  Mr.  Schmalzbach  was  involved. 

3  Q      Do  you  have  knowledge  whether  any  of  the 

4  private  counsel  that  were  provided  copies  of  the 

5  transcripts,  whether  any  of  them  shared  them  with 

6  anyone  other  than  their  clients? 

7  A      No,  I  don't  have  any  knowledge. 

8  Q      Did  you  hear  reports  that  that  happened? 

9  A      Yes. 

10  Q      What  did  you  hear? 

11  A      I  don't  recall.  I  recall  there  was  some 

12  discussion  during  the  hearings,  I  believe  it  was  the 

13  Senate  hearings,  something  to  do  with  ~  you'd  have 

14  to  check  the  record.   I  think  Mr.  Altman  may  have 

15  testified  that  he  saw  somebody's  transcript  or 

16  something  like  that.   You'd  have  to  check.  My  vague 

17  recollection  is  something  came  up  about  that  at  the 

18  Senate  hearings  on  the  record. 

19  Q      Other  than  what  you  heard  during  the 

20  hearings,  had  you  ever  heard  anything  to  that  effect? 

21  A      No. 

22  Q      Had  you  ever  read  anything  to  that  effect? 
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1  A      In  newspaper  articles  reporting  the 

2  hearings,  I  believe.   I  think  Senator  Bond  issued 

3  some  press  releases  saying  that.   Oh,  and  I  read  a 

4  letter  from  Senator  Bond  to  Senator  Riegel  in  which 

5  that  was  raised  as  an  issue,  I  believe. 

6  Q      Are  you  aware  of  any  investigation  that's 

7  been  previously  conducted  by  the  Inspector  General's 

8  office  that  involved  possible  misconduct  by  the 

9  general  counsel  or  the  deputy  general  counsel? 

10  MS.  STERGIS:    What's  the  relevance? 

1 1  MR.  O'CALLAGHAN:    Excuse  me? 

12  MS.  STERGIS:   Objection  to  relevance. 

13  MR.  O'CALLAGHAN:   He  was  asked  earlier. 

14  MS.  STERGIS:   Okay.   Go  ahead  and  answer. 

15  THE  WITNESS:   No. 

16  MR.  O'CALLAGHAN:   No  further  questions. 

17  MR.  PORTNOY:    Thank  you. 

18  (Whereupon,  at  5:56  p.m.,  the  deposition 

19  was  concluded.) 
20 

2 1  

22  STEPHEN  J.  MC  HALE 
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1  PROCEEDINGS 

2  COMMITTEE  CONFmENTIAL 

3  (2:45  p.m.) 

4  MR.  GIUFFRA:    Good  afternoon,  Mr.  Gray. 

5  My  name  is  Robert  Giuffra.   I  am  the  Chief  Counsel  of 

6  the  Senate  Banking  Committee.  To  my  left  is  Lance 

7  Cole,  who  is  Deputy  Special  Counsel  for  the  Special 

8  Committee  to  Investigate  Whitewater  Development 

9  Corporation  and  Related  Matters. 

10  This  is  a  deposition  that  is  being 

11  conducted  pursuant  to  Senate  Resolution  120.   This 

12  Resolution  establishes  a  Special  Committee 

13  administered  by  the  Banking  Committee  to  conduct  an 

14  investigation  into  Whitewater  Development 

15  Corporation,  Madison  Guaranty  Savings  &  Loan 

16  Association,  Capital  Management  Services,  the 

17  Arkansas  Development  Finance  Authority,  and  other 

18  related  matters. 

19  We  will  be  asking  you  questions  today 

20  bearing  on  those  subject  matters. 

21  This  is  a  deposition  that  is  being 

22  conducted  in  advance  of  public  hearings  that  the 

4 

1  Committee  is  going  to  start  again  in  November,  and 

2  there  is  some  possibility  you  might  be  asked  to 

3  testify.  No  judgment  has  been  made,  obviously,  until 

4  you  testify  and  we  find  out  what  your  knowledge  with 

5  regard  to  these  matters  is. 

6  The  stenographer  will  prepare  a  record  of 

7  the  questions  and  answers.  The  deposition  will  be 

8  treated  as  something  called  "Committee  Confidential" 

9  until  the  commencement  of  hearings.   It  may  be  made 

10  public  at  that  time. 

1 1  Prior  to  the  start  of  hearings,  you  will 

12  receive  a  letter  from  the  Chairman  giving  you  an 

13  opportunity  to  review  the  transcript  of  the 

14  deposition  and  to  correct  whatever  typographical 

15  errors  might  be  contained  in  the  transcript. 

16  You  have  a  right  to  be  represented  by 

17  counsel.   I  see  you  have  chosen  not  to  be  represented 

18  by  counsel. 

19  Is  that  correct,  sir? 

20  MR.  GRAY:   I  didn't  know  that  I  had  the 

21  right,  but  I  assumed  ~  I  mean,  I  wasn't  told,  but  I 

22  would  have  assumed  that  I  could  have  brought  one  if  I 
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1  wanted  to.   I  don't  want  to  ~  at  least  not  yet. 

2  (Laughter.) 

3  MR.  GIUFFRA:   The  Resolution  specifies 

4  various  procedures  for  conduct  of  deposition  that  we 

5  will  adhere  to  today. 

6  I  will  ask  questions  first  for  the 

7  Majority,  and  then  Mr.  Cole  will  ask  questions. 

8  I  may  have  follow  up  questions,  and  he  may 

9  have  questions.   Hopefully  we  can  end  this  deposition 

10  relatively  promptly. 

1 1  Objections  can  be  made  to  the  form  of 

12  questions,  and  also  on  grounds  of  relevance  or 

13  privilege. 

14  If  you  have  any  questions  with  regard  to 

15  procedure  at  any  time,  let  us  know. 

16  If  at  any  time  you  want  a  break,  or  you  do 

17  not  understand  a  question,  again  just  let  us  know. 

18  Do  you  have  any  questions  before  we  begin, 

19  sir? 

20  (No  response.) 

21  MR.  GIUFFRA:   Would  you  swear  in  the 

22  witness. 

1  Whereupon, 

2  CLAYLAND  BOYDEN  GRAY 

3  was  called  for  deposition  in  the  above-entitled 

4  matter  and,  having  been  first  duly  sworn  by  the 

5  Notary  Public,  was  examined  and  testified  as 

6  follows: 

7  EXAMINATION 

8  BY  MR.  GIUFFRA: 

9  Q      Mr.  Gray,  would  you  please  state  your  full 

10  name  for  the  record? 

11  A      Clayland  Boyden  Gray. 

12  Q      Would  you  spell  your  last  name? 

13  A      G-R-A-Y. 
14 

15 

16  Q      And  your  present  business  position? 

17  A      I  am  a  partner  in  a  law  firm. 

18  And  I  have  other  part-time  obligations. 

19  Q      What  law  firm  is  that? 

20  A      Wilmer,  Cutler  &  Pickering. 

21  Q      And  your  present  business  address? 

22  A      2445  M  Street,  Northwest. 


2987 


1  Q      Could  you  please  state  very  quickly  in 

2  chronological  order  the  positions  that  you  have  held 

3  since  law  school  and  the  dates? 

4  A      I  clerked  for  Chief  Justice  Earl  Warren  m 

5  the  1968  Supreme  Court  Term. 

6  Then  I  went  to  work  as  an  associate  at 

7  Wilmer,  Cutler  in  November  of  1969. 

8  I  became  a  partner  in  1976  and  left  the 

9  firm  in  January  of  1981  when  I  became  Counsel  to 

10  then- Vice  President  Bush.    I  remained  his  counsel 

1 1  until  he  became  President  when  I  became  his  counsel 

12  as  President  for  the  ftill  term. 

13  Then  I  went  back  to  my  law  firm. 

14  Q      I  will  try  to  be  brief 

15  If  at  any  time  with  regard  to  these 

16  questions  they  raise  any  concerns  with  regard  to 

17  privilege  or  any  Executive  Privilege  concerns  that 

18  may  be  continuing,  please  let  us  know. 

19  During  the  time  you  served  as  White  House 

20  counsel  to  President  Bush,  did  President  Bush  also 

2 1  have  private  legal  counsel  that  he  had  retained  to 

22  handle  his  personal  legal  matters? 

1  A      Yes. 

2  Q      How  did  you  delineate  between  the  type  of 

3  legal  matters  that  President  Bush's  personal  lawyer 

4  would  handle  and  those  that  would  be  handled  by  the 

5  counsel's  office? 

6  A      Personal,  what  I  would  call  personal  work, 

7  taxes,  blind  trusts,  problems  involving  his 

8  residence,  his  personal  residence,  his  house  in 

9  Maine,  for  example,  those  matters  would  be  handled  by 

10  his  private  counsel.   How  to  deal  with  the  book 

1 1  royalties  fi-om  Mrs.  Bush's  book,  for  example;  they 

12  would  be  handled  by  his  personal  lawyer. 

13  Matters  arising  out  of  his  professional 

14  White  House  obligations  would  be  handled  by  the 

15  counsel's  office. 

16  MR.  BEN  VENISTE:   Off  the  record. 

17  (Discussion  off  the  record.) 

18  BY  MR.  GIUFFRA:    (Resuming) 

19  Q      With  regard  to  President  Bush's  taxes,  did 

20  the  White  House  Counsel's  office  play  any  role? 

21  A      We  were  consulted  fi-om  time  to  time  and 

22  asked  questions  that  might  be  relevant  to  their 
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1  preparation,  but  otherwise,  no.   We  were  not  involved 

2  in  their  preparation. 

3  We  would  get  briefed  when  they  were  about 

4  to  be  made  public  so  we  could  help  the  press  office 

5  explain  them,  but  that  was  all. 

6  Q      Would  the  taxes  be  made  public  from  the 

7  White  House?  Or  would  they  be  made  public  by  ~ 

8  A      My  recollection  is  from  the  White  House, 

9  the  press  office. 

10  Q      Issues  involving  the  tax  freatment  of 

1 1  particular  items,  would  those  be  decided  with  any 

12  input  from  White  House  counsel's  office? 

13  A      I  think  we  were  asked  ~  as  I  said,  I  think 

14  we  were  consulted  or  asked  once  or  twice  about  some 

15  factual  matters,  but  I  certainly  had  no  decisional 

16  input  into  it. 

17  Q      With  regard  to  President  Bush's  blind 

18  trust,  what  role  would  the  White  House  counsel's 

19  office,  if  any,  have  played? 

20  A      It  didn't  play  any  ~  oh,  except  to  advise 

21  that  he  should  have  one.   I  mean  that,  although  it 

22  was  not  technically,  as  I  understand  it  then  and 

1  probably  still  now,  it  was  not  technically  required, 

2  I  advised  that  he  should  have  one.   But  I  did  not 

3  involve  myself  in  its  preparation. 

4  Q      Did  anyone  from  your  office  play  any  role 

5  in  setting  up  one? 

6  A      I  don't  believe  so. 

7  I  don't  recall.  No  ~  I  mean,  I  don't  think 

8  so. 

9  Q      And  why  was  it  that  you  attempted  to 

10  delineate  the  personal  matters  that  would  be 

1 1  handled  by  personal  counsel,  and  the  matters  that 

12  would  be  related  to  the  President's  role  as 

13  President? 

14  A      Well  I  don't  think  the  Taxpayers  should 

15  pay  for  personal  matters,  I  suppose,  is  the  short  way 

16  to  answer  it. 

17  Q      Let  me  direct  your  attention  to  the 

18  Resolution  Trust  Corporation  and  criminal  referrals 

19  involving  Madison  Guaranty  Savings  &  Loan. 

20  During  the  time  when  you  were  White  House 

21  counsel,  and  particularly  directing  your  attention  to 

22  1992,  did  anyone  advise  you  of  a  criminal  referral 
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1  involving  Madison  Guaranty  Savings  &  Loan  Association 

2  that  you  can  recall? 

3  A      1  have  a  vague  recollection  that  I  was 

4  informed  of  a  banking  matter,  an  S&L  matter,  by  a 

5  reporter  named  Bernstein,  I  think  his  name  is.   He  is 

6  successor  to  the  Jack  Anderson-Drew  Pearson  column, 

7  "Washington  Merry-Go-Round,"  whatever,  who  had  been  a 

8  financial  institutions'  reporter  and  so  might  have 

9  had  an  inside  scoop. 

10  I  think  he  mentioned  it  to  me  in  a  lunch 

1 1  one  day.    I  believe  that  was  the  only  time  I  ever 

12  heard  of  it. 

13  1  have  been  questioned  about  this  of 

14  course  in  connection  with  a  statement  made  ~  and  I  am 

15  kind  of  ftizzy  on  the  details  ~  at  your  first  round  of 

16  hearings  two  years  ago  as  to  whether  I  was  informed 

17  officially,  and  I  don't  recall  being  informed 

18  officially. 

19  Q      By  anyone  at  the  Resolution  Trust 

20  Corporation? 

21  A      Right.   Right. 

22 MR.  GIUFFRA:    I  have  no  further  questions. 


1  EXAMINATION 

2  BY  MR.  COLE: 

3  Q      Mr.  Gray,  if  I  could  just  proceed  with  the 

4  line  of  questions  that  Mr.  Giuffra  had  just 

5  developed,  do  you  have  any  recollection  of  speaking 

6  with  Mr.  Albert  Casey,  who  at  that  time  I  believe  was 

7  the  Chief  Executive  Officer  of  the  Resolution  Trust 

8  Corporation  regarding  an  RTC  criminal  referral? 

9  A      I  do  not  recall  discussing  that  matter 

10  with  him.    It  is  possible  he  discussed  it  with  me, 

1 1  but  1  just  don't  recall.   It's  possible  I'm  confusing 

12  what  I  now  recollect  hearing  from  the  reporter  that  I 

13  heard  from  him.    That's  possible,  too,  but  that's  not 

14  my  current  recoHection. 

15  Q      And  when  you  testified  a  few  moments  ago 

16  that  you  have  a  vague  recollection  of  being  informed 

17  of  an  S&L  matter  by  a  reporter,  was  that  an  S&L 

1 8  matter  involving  Madison  Guaranty  Savings  &  Loan? 

19  A      In  retrospect,  yes,  that's  what  I  think  he 

20  was  referring  to.   Do  I  remember  him  saying  Madison? 

21  No.    I  just  remember  him  saying  "Arkansas"  and  "an 

22  Arkansas  S&L"  is  all  I  remember  now  being  told. 
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1  Q      Do  you  recall  whether  he  mentioned  then- 

2  Governor  Clinton  when  he  told  you  about  that  matter? 

3  A      I  think  he  did,  yes. 

4  That's  why  he  would  have  raised  it,  that 

5  this  was  an  Arkansas  S&L  matter  that  didn't  name  ~ 

6  wouldn't  have  charged  them,  but  they  were  involved  as 

7  potential  witnesses  ~  might  be  involved  as  potential 

8  witnesses. 

9  Q      And  it's  your  best  recollection  then  today 

10  that  you  did  not  contact  the  RTC  to  follow  up  on 

1 1  that  - 

12  A      That's  my  best  recollection 

13  Q      ~  information. 

14  Do  you  have  any  knowledge  as  to  whether 

1 5  anyone  else  in  the  Bush  White  House  followed  up  on 

16  that  information? 

17  A      Well  I  don't  know  who  else  would  have  had 

18  it,  and  therefore  1  also  don't  know  who  might  have 

19  done  anything  with  any  information  they  might  have 

20  gotten. 

21  Q      Do  you  recall  discussing  what  the  reporter 

22  told  you  with  anyone  else  in  the  White  House? 


1  A      No,  1  don't  recall  discussing  it  with 

2  anybody. 

3  Q      With  anyone,  period,  inside  or  outside  the 

4  White  House? 

5  A      No. 

6  Q      Are  you  familiar  with  an  entity  called  the 

7  Thrift  Depositor  Protection  Oversight  Board  that 

8  existed  at  that  time? 

9  A      (Nods  in  the  negative.) 

10  MR.  GIUFFRA:    You  need  to  state  it  for  the 

11  record, 'yes' or 'no.' 

12  THE  WITNESS:   No.    1  think  the  reporter 

13  would  like  --  1  am  sort  of  curious,  too.    Would  you  go 

14  over  that  again? 

15  BY  MR.  COLE:    (Resuming) 

16  Q      Sure.   My  understanding  fi*om  the  record 

17  that  has  been  developed  in  prior  hearings  and  what  is 

18  in  the  public  record  is  that  an  institution  called 

19  the  Thrift  Depositor  Protection  Oversight  Board, 

20  which  was  comprised  of  —  chaired  by  the  Secretary  of 

21  the  Treasury,  which  at  that  time  1  believe  would  have 

22  been  Mr.  Brady.   Also  on  the  Board  were  Federal 
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1  Reserve  Chairman  Greenspan;  OTS  Director  Ryan;  FDIC 

2  Chairman  Taylor;  and  two  outside  Board  members  which 

3  for  the  record  I  will  state,  perhaps  to  refresh  your 

4  recollection,  were  Robert  Larson  and  Philip  Jackson. 

5  There  has  been  previous  testimony,  which 

6  you  alluded  to  earlier,  that  Mr.  Casey  may  have 

7  informed  members  of  that  Board  of  the  Madison 

8  Guaranty  criminal  referral. 

9  My  purpose  in  raising  the  question  was  to 

10  ask  if  you  had  any  recollection  of  any  discussions 

1 1  with  any  of  the  members  of  that  Board. 

12  A      I  have  no  recollection,  no. 

13  Q      In  the  summer  and  fall  of  1992,  did  you 

14  have  any  position  or  responsibilities  in  President 

15  Bush's  Re-Election  Campaign? 

16  A      No. 

17  Q      Notwithstanding  the  fact  that  you  didn't 

18  have  a  formal  position  or  responsibilities,  did  you 

19  sit  in  on  meetings  with  campaign  officials  or 

20  campaign  strategy  meetings? 

2 1  A      Very  rarely.  As  a  general  matter,  no. 

22 Q      Do  you  have  — 

16 

1  A      There  would  be  exceptions  when,  for  some 

2  particular  reason,  1  might  be  called  in  for  a  portion 

3  of  a  meeting,  but  by  and  large  the  answer  is,  no. 

4  Q      I  would  just  ask  the  follow-up  question. 

5  Are  you  aware  of  whether  a  criminal 

6  referral  involving  then-Governor  Clinton  and  Madison 

7  Guaranty  Savings  &  Loan  was  ever  discussed  by  any 

8  campaign  officials  for  the  Bush  Re-Election  Campaign? 

9  A      I  am  not  aware  of  any  such  discussions. 

10  Q      Then  finally,  and  perhaps  we  can  conclude 

1 1  shortly,  are  you  aware  ~  again  focusing  your  attention 

12  on  the  time  period  prior  to  the  1992  Presidential 

13  election  ~  are  you  aware  of  any  investigation 

14  conducted  by  the  Department  of  Justice  relating  to 

15  Madison  Guaranty  Savings  &  Loan? 

16  A      (Nods  in  the  negative.) 

17  THE  REPORTER:    I'm  sorry? 

18  THE  WITNESS:   No.    The  answer  is 'no.' 

19  BY  MR.  COLE:    (Resuming) 

20  Q      Did  you  receive  any  reports  from  then- 

21  Attorney  General  William  Barr  or  anyone  else  at  the 

22  Department  of  Justice  concerning  a  criminal  referral 
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1  involving  Madison  Guaranty  Savings  &  Loan? 

2  A      Not  to  my  recollection. 

3  Q      And  I  would  ask  the  same  question,  sir, 

4  with  regard  to  then-FBI  Director  William  Sessions  or 

5  anyone  else  at  the  FBI. 

6  A      Not  to  my  recollection. 

7  Q      So  your  best  recollection  today  is  that, 

8  with  the  possible  exception  of  this  one  inquiry  from 

9  a  reporter,  you  have  had  no  knowledge  of  a  criminal 

10  referral? 

11  A      That's  correct. 

12  Q      Do  you  recall,  sir,  what  did  the  reporter 

13  ask  you,  or  what  did  he  tell  you  about  the  crimmal 

14  referral? 

15  A      It  was  a  fleeting  reference;  something  to 

16  the  effect,  you  know,  there's  this  trouble  with  an 

17  Arkansas  S«feL  that  may  involve,  as  witnesses  may 

1 8  involve  the  President  ~  now  President  ~  may  involve 

19  Governor  Clinton. 

20  I  don't  know  why  he  mentioned  it.   I 

2 1  suspect  he  did  because  he  thought  that  maybe  if  he 

22  traded  information  with  me  that  I  would  trade 


1  information  with  him.   But  I  wasn't  interested  in 

2  trading  information  with  him,  so  it  didn't  matter 

3  what  information  he  might  have  had  to  trade  with  me. 

4  Q      Was  this  a  reporter  that  you  spoke  or  met 

5  with  on  a  regular  basis? 

6  A      No. 

7  Q      So  was  it  unusual  for  him  to  contact  you? 

8  A      No,  it  wasn't  unusual.   I  think  he  would 

9  have  liked  to  have  had  many  more  meetings  where  I 

10  would  divulge  all  sorts  of  secrets,  but  I  wasn't 

1 1  interested  in  doing  that.   So  ~  I  think  that  was 

12  probably  the  only  time  we  ever  met  ~  maybe  we  met 

13  twice,  I  don't  know.   Anyway,  that's  ~ 

14  Q      This  was  a  face-to-face  meeting? 

15  A      It  was  a  lunch. 

16  Q      Was  the  purpose  of  the  lunch  to  discuss 

17  this  matter? 

18  A      No. 

19  (Pause.) 

20  I  don't  think  it  was.   I  mean,  it  may  have 

21  been  his  purpose,  but  it  wasn't  my  purpose.   You'd 

22  have  to  ask  him  if  that  was  the  purpose.   Certainly 


18 


2993 

19 

1  when  the  lunch  was  set  up,  this  was  not  mentioned. 

2  Q      Did  you  discuss  other  matters? 

3  A      Oh,  yes.   I  mean,  that  was,  just  as  I 

4  said,  it  was  like  two  sentences  in  an  hour-and-a-half 

5  lunch. 

6  Q      Did  he  ever  follow  up  with  you  or  ~ 

7  A      I  don't  recall  that  he  did,  no. 

8  Q      Shifting  to  a  different  area  of  inquiry, 

9  during  the  Bush  Administration  when  you  served  as 

10  counsel  to  the  President,  did  you  have  occasion  to 

1 1  consult  with  the  Office  of  Government  Ethics  on  any 

12  matters? 

13  A      Yes. 

14  Q      Briefly  if  you  could,  could  you  tell  us 

15  what  matters  that  you  did  consult  the  Office  of 

16  Government  Ethics  on? 

17  A      Well,  of  course  as  between  me  and  my 

18  assistants,  it  is  hard  to  separate  out,  but  certainly 

19  on  the  Sununu  air  travel  matter  we  were  deeply  in 

20  consultations  with  them. 

21  We  consulted  with  them  on  a  variety  of 

22  matters,  asking,  their  advice  about  various  questions 
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1  of,  you  know,  ethical  import  that  arise  fi"om  time  to 

2  time. 

3  There  was  a  lot  of  traffic  back  and  forth. 

4  Q      Either  on  the  Sununu  travel  matter  or  on 

5  any  other  matter  while  you  served  as  counsel  to  the 

6  President,  did  you  ask  the  Government  ~  or  did  your 

7  office  request  that  the  Office  of  Government  Ethics 

8  review  or  investigate  a  matter  involving  conduct  of 

9  White  House  officials? 

10  A      I  think  we  did  of  Sununu.   I  think  that  is 

1 1  what  we  did.   Anybody  else  I  don't  remember,  but  I 

12  think  we  did  ~  1  think  we  did  in  connection  with 

1 3  Sununu. 

14  Q      To  the  best  of  your  recollection,  can  you 

15  describe  the  role  the  Office  of  Government  Ethics 

16  played  in  reviewing  the  Sununu  matter? 

17  In  other  words,  what  function  did  they 

18  perform? 

19  A      They  reviewed  our  report.   I  don't  know 

20  how  much  independent  work  they  did,  and  factual  work 

21  they  did,  but  they  reviewed  our  report. 

22  I  think  they  accepted  most  of  the  facts. 


2994 

21 

1  and  the  question  was:   Was  there  ~  what  problems  were 

2  presented  by  the  facts  as  we  had  developed  them? 

3  Q      Did  they  conduct  any  interviews  of  White 

4  House  officials? 

5  A      They  may  have.  They  may  have.   1  don't 

6  think  so,  but  I'm  not  at  this  stage  positive. 

7  Q      Do  you  recall  whether  they  prepared  any 

8  report  or  other  work  product? 

9  A      1  believe  they  did  prepare  a  report. 

10  Q      And  was  that  report  provided  to  either 

1 1  your  office  or  another  office  in  the  White  House? 

12  A      I  believe  it  was. 

13  Q      And  do  you  recall  whether  the  Office  of 

14  Government  Ethics  provided  any  background  materials 

15  such  as  interview  transcripts  or  deposition 

16  transcripts? 

17  A      I  don't.   Gosh,  I  don't.   I  just  don't 

18  remember.   1  don't  think  so;  1  just  don't  remember. 

19  I  don't  think  so,  but  I  don't  remember. 

20  Q      Do  you  recall  whether  at  the  time  the 

2 1  Office  of  Government  Ethics  was  conducting  the  review 

22  it  conducted  of  the  Sununu  travel  matter,  did  your 

22 

1  office  consult  with  them  while  they  were  doing  their 

2  work? 

3  A      Possibly.   Possibly,  I  just  don't 

4  remember. 

5  Q      Do  you  have  a  recollection  as  to  whether 

6  they  shared  information  with  you  at  the  time,  as  they 

7  were  gathering  and  assembling  information  ~ 

8  A      What  do  you  mean?  What  kind  of 

9  information? 

10  Q      The  information  that  they  were  collecting 

11  in  the  course  of  their  review  of  the  Sununu  travel 

12  matter. 

13  A      I  just  ~  my  memory  about  that  is  not  finite 

14  enough  to  help  you  out.    1  just  don't  remember. 

15  Q      I  think  we  have  covered  it  thoroughly,  but 

16  I  did  ~  as  you  undoubtedly  understand,  we  wanted  to 

17  follow  up  on  the  testimony  that  you  made  reference  to 

1 8  that  had  been  given  by  Mr.  RouUet,  Vice  President  of 

19  the  Resolution  Trust  Corporation,  in  prior  hearings 

20  before  the  Senate  Banking  Committee  in  the  summer  of 

21  1994  in  which  Mr.  Roullet  testified  that  he  was  told 

22  by  Mr.  Casey  that  on  two  occasions  Mr.  Casey  had 
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spoken  with  you  about  the  Madison  Guaranty  criminal 
referral  by  the  RTC,  and  you  have  no  recollection  of 
any  such  telephone  discussions  with  Mr.  Casey. 
Is  that  correct? 

A      That's  correct. 

I  had  at  least  two  discussions,  maybe 
more,  with  him  about  RTC  fiinding.   He  had  a  problem. 
Darman  was  not  releasing  some  budget  funds  that  he 
needed  to  close  down  some  S&Ls,  and  we  did  talk  about 
that,  but  I  don't  remember  anything  about  Madison. 

Q      And  you  have  no  knowledge  of  anyone  at  the 
Resolution  Trust  Corporation,  the  Federal  Bureau  of 
Investigation,  or  the  Department  of  Justice 
contacting  anyone  at  the  White  House  about  that 
criminal  referral  in  the  time  period  prior  to  the 
1992  Presidential  election? 
Is  that  correct? 

A      I  have  no  knowledge  of  that  ~  no 
recollection. 

Q      And  you  have  no  knowledge  of  anyone  at  the 
White  House  or  the  Bush  Campaign  contacting  any 
government  agencies  about  the  referral,  to  ask  the 


1  question  the  other  way? 

2  A      No. 

3  Q      My  final  question,  then:   Do  you  have  any 

4  knowledge  of  any  improper  communication  of 

5  confidential  RTC  information  relating  to  Madison 

6  Guaranty  Savings  &  Loan  or  the  Clintons  prior  to  the 

7  1992  Presidential  Election? 

8  A      Can  you  repeat  the  first  ~  do  I  have  any  ~ 

9  Q      Yes. 

1 0  Do  you  have  any  knowledge  or  recollection 

1 1  of  any  improper  —  which  I  realize  is  a  loaded  word  ~ 

12  but  inappropriate  communication  of  confidential 

13  Resolution  Trust  Corporation  information? 

14  A      I  have  no  recollection. 

15  MR.  COLE:   Thank  you.   I  have  no  further 

16  questions. 

17  MR.  GIUFFRA:    Just  one  more  question. 

18  FURTHER  EXAMINATION 

19  BY  MR.  GIUFFRA: 

20  Q      Mr.  Gray,  during  your  tenure  as  White 

21  House  counsel,  did  anyone  from  the  counsel's  office 

22  provide  any  legal  services  in  connection  with  private 
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1  investments  of  President  or  Mrs.  Bush? 

2  A      None  that  I  know  of. 

3  Q      Would  that  have  been  a  proper  use  of  the 

4  services  of  personnel  in  the  White  House  counsel's 

5  office? 

6  A      I  think  it  would  not  have  been  proper. 

7  Q      Would  that  have  been  highly  unusual? 

8  A      I  think  it  would  have  been  highly  unusual. 

9  MR.  GIUFFRA:   No  further  questions. 

10  FURTHER  EXAMINATION 

11  BY  MR.  COLE: 

12  Q      Just  to  follow  up  on  Mr.  Giuffra's  line  of 

1 3  questioning,  you  referred  to  personal  legal  work  for 

14  President  or  Mrs.  Bush. 

15  Could  you  describe  how  m  your  role  as 

16  White  House  counsel  you  would  have  distinguished 

17  between  what  was  personal  and  what  was  nonpersonal 

18  legal  work? 

19  A      I  mean,  we  did  not  draw  up  a  definition  of 

20  it.    I  just,  I  tried  —  I  don't  know  if  I  could  add  to 

21  what  I  said. 

22  If  it  involved  President  or  Mrs.  Bush,  or 


1  extended  family  in  their  personal  capacity,  advice 

2  about  tax  returns,  advice  about  storm  damage  to  the 

3  house  in  Maine,  advice  about  book  royalty  treatment 

4  for  a  book  that  Mrs.  Bush  wrote,  the  book  MILLIE  or 

5  whatever  the  name  of  it  was,  matters  of  that  kind  we 

6  did  not  advise  on. 

7  We  were  occasionally  asked  questions, 

8  especially  in  connection  with  the  taxes,  you  know, 

9  maybe  four  or  five  questions  over  the  12-year  period. 

10  There  were  questions,  as  I  recall,  about  some  special 

1 1  fund  that  was  provided  for  the  First  Lady  ~  gosh,  I 

12  mean,  the  First  Family  gets  ~  I  think  it  came  up  only 

13  in  1992;  I  may  have  been  asked  a  question  about  that, 

14  but  by  and  large  the  answer  is  we  had  no  role  in  such 

15  matters. 

16  Q      Did  you  or  your  office  provide  President 

17  and  Mrs.  Bush  with  legal  advice  concerning  their 

18  public  disclosure  or  reporting  obligations  as 

19  President  and  First  Lady? 

20  A      I  think  the  answer  to  that  question  is, 

21  no,  we  did  not  work  on  their  disclosure  forms.    That, 

22  again  in  my  recollection,  was  all  done  by  Terry  Lacy, 
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1  who  was  the  lawyer  for  most  of  the  Bush  Presidency. 

2  Q      Perhaps  I  should  rephrase  my  question. 

3  I  wasn't  asking  if  your  office  prepared 

4  the  disclosures  or  forms.    I  was  asking  whether  you 

5  provided  advice  as  to  what  the  legal  requirements  are 

6  that  were  incumbent  upon  the  President  ~ 

7  A      —  may  have.   May  have,  yes. 

8  Q      And  is  it  fair  to  say  that  there  would  be 

9  some  legal  judgment  involved  as  to  determine  what 

10  would  be  a  personal  matter  and  what  would  be  a  public 

1 1  matter  relating  to  the  First  Lady? 

12  A      Sure.   I   suppose  there  could  be 

13  questions  that  weren't  obviously  and  easily  resolved, 

14  but  I  don't  recall  there  being  any  big  debates  about 

15  it. 

16  Q      But  it's  fair  to  say,  is  it  not,  that 

1 7  there  is  no  bright  line  for  the  President  in  terms  of 

1 8  what  is  personal  and  what  is  private  in  the  sense 

19  that  he  works  24  hours  a  day  as  the  President  and 

20  has  numerous  disclosure  and  public  reporting 

21  obligations? 

22  A      Well,  I  think  the  tax,  the  blind  trust, 

28 

1  those  issues  were  pretty  private  and  he  would  have 

2  meetings  with  his  private  counsel  to  which  I  would 

3  not  be  a  party. 

4  There  would  be,  perhaps  at  the  end  of  his 

5  session,  Terry  Lacey  might  have  come  up  from  Houston, 

6  and  she  might  have  met  with  him  for  an  hour  or  two, 

7  and  then  we  might  have  all  had  lunch  and  discussed 

8  matters  of  general  sort  of  interest,  but  the  business 

9  portion  of  the  meeting  I  would  not  have  been 

10  included. 

1 1  Q      Did  Mr.  Lacey  consult  with  you  or  ~ 

12  A      "Ms.,"  Ms.,  Ms.    She  is  a  woman. 

13  Q      ~  Ms.  Lacey,  excuse  me,  consult  with  you 

14  or  others  in  your  office  about  what  the  requirements 

15  under  Federal  law  were  that  applied  ~ 

16  A      Yes.   I  say,  I  think  we  were  consulted, 

17  asked  from  time  to  time,  a  detailed  question  about 

1 8  this  or  that.   But  it  was  ~  we  were  providing 

19  information,  not  decisional  input. 

20  MR.  COLE:    Thank  you.    I  have  no  ftirther 

2 1  questions. 

22  MR.  GIUFFRA:    One  other  question. 
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1  FURTHER  EXAMINATION 

2  BY  MR.  GIUFFRA: 

3  Q      Insofar  as  you  were  aware,  were  files 

4  maintained  in  the  counsel's  office  during  the  Bush 

5  Administration  relating  to  the  President's  income  tax 

6  returns,  in  the  counsel's  office? 

7  A      I  don't  think  so. 

8  Q      Would  files  have  been  maintained  in  the 

9  counsel's  office  during  the  Bush  Administration  with 

10  regard  to  personal  investments  of  the  President? 

11  A      I  don't  think  so. 

12  Q      Would  files  have  been  maintained  in  the 

13  counsel's  office  during  the  Bush  Administration  with 

14  regard  to  the  President's  residence  in  Maine  in  your 

15  office? 

16  A      No,  I  don't  think  so. 

17  Q      Would  files  have  been  maintained  in  the 

18  counsel's  office  during  the  Bush  Administration  with 

19  regard  to  the  President's  blind  trust? 

20  A      No. 

21  Q      Those  are  all  files  that  would  have  been 

22  maintained  by  the  President's  personal  attorney? 


1  A      He  may  have  had  files  of  his  own  in  the 

2  residence  on  that,  both  when  he  was  living  in  the 

3  Vice  President's  residence  and  in  the  White  House. 

4  He  may  have  had  his  own  files  there,  but  there  were 

5  no  such  files  to  my  recollection  in  my  office,  or  my 

6  office  complex. 

7  MR.  GIUFFRA:    Thank  you  very  much. 

8  MR.  COLE:   I  know  you  have  heard  this 

9  before,  but  one  final  question. 

10  FURTHER  EXAMINATION 

1 1  BY  MR.  COLE: 

12  Q      If  the  President  had  asked  you  to  hold  or 

13  review  any  of  the  kind  of  files  that  Mr.  Giuffra  just 

14  described  while  you  were  serving  as  Counsel  to  the 

15  President,  would  you  have  done  so? 

16  A      I  haven't  been  asked  that,  and  I  don't 

17  know  what  the  answer  would  be. 

18  I  never  was  asked. 

19  MR.  COLE:    Thank  you.   No  further 

20  questions. 

21  (Whereupon,  at  3:15  p.m.,  the  deposition 

22  was  adjourned.) 
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1  PROCEEDINGS 

2  MR.  BARTOLOMUCCI:   Before  we  begin  the 

3  questioning,  there  are  some  preliminary  matters  I 

4  need  to  read  in  for  the  record.   This  deposition  is 

5  being  conducted  pursuant  to  Senate  Resolution  120. 

6  The  resolution  establishes  a  special  committee 

7  administered  by  the  Banking  Committee  to  conduct  an 

8  investigation  of  Whitewater  Development  Corporation 

9  and  certain  other  related  matters. 

10  Section  1(b)(2)  of  the  resolution 

1 1  authorizes  investigation  and  hearing  into,  among 

12  other  things,  whether  any  person  has  improperly 

13  handled  confidential  RTC  information  relating  to 

14  Madison  Guaranty  Savings  &  Loan  Association  or 

15  Whitewater  Development  Corporation,  whether  the 

16  Department  of  Justice  has  improperly  handled  RTC 

17  criminal  referrals  relating  to  Madison  Guaranty  or 

18  Whitewater  and  whether  RTC  employees  have  been 

19  improperly  prevented,  restrained  or  deterred  in 

20  conducting  investigations  or  making  enforcement 

21  recommendations  relating  to  Madison  Guaranty  or 

22  Whitewater. 

4 

1  Section  1(b)(3)  of  the  resolution 

2  authorizes  investigation  and  public  hearings  into, 

3  among  other  things,  the  operation,  solvency  and 

4  regulation  of  Madison  Guaranty  and  into  the 

5  activities,  investments  and  tax  liability  of 

6  Whitewater.  These  issues  will  be  the  primary  focus 

7  of  today's  deposition. 

8  You  were  requested  to  come  to  be  deposed  on 

9  October  6,  1995.   This  deposition  is  being  conducted 

10  in  advance  of  public  hearings  to  be  held  at  a  later 

1 1  date.  You  may  or  may  not  be  called  to  testify  at 

12  those  hearings.   I'll  be  asking  you  questions  under 

13  oath.   If  you  don't  understand  a  question,  please  let 

14  me  know  and  I'll  rephrase  it.   Tell  me  if  you  need  to 

15  break  and  we  will  take  one. 

16  The  stenographer  will  prepare  a  record  of 

17  questions  and  answers.  The  deposition  will  be 

18  treated  as  committee  confidential  until  the 

19  commencement  of  the  hearings.   Prior  to  the  hearings, 

20  you  will  receive  a  letter  from  the  committee  telling 

21  you  that  you  may  come  to  the  Senate  to  review  the 

22  transcript  of  your  deposition  and  make  note  of  any 
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1  corrections  for  transcription  on  an  errata  sheet.   If 

2  you  are  called  to  testify  at  a  public  hearing,  you 

3  will  be  permitted  to  have  a  copy  of  your  deposition 

4  transcript  four  days  in  advance. 

5  You  are  represented  by  counsel  today,  as 

6  you  were  permitted  to  be.   Objections  to  form  of 

7  questions  may  be  noted  for  the  record.   Counsel  may 

8  object  on  grounds  of  privilege  or  scope,  and  the 

9  committee  chairman  may  rule  on  objections  if  you 

10  refuse  to  answer  a  question. 

1 1  Would  you  please  swear  in  the  witness  now. 

12  Whereupon, 

13  L.  RICHARD  lORIO 

14  was  called  as  a  witness  and,  having  first  been  duly 

15  sworn,  was  examined  and  testified  as  follows: 

16  MR.  BARTOLOMUCCI:    Off  the  record. 

17  (Discussion  off  the  record.) 

18  EXAMINATION 

19  BY  MR.  BARTOLOMUCCI: 

20  Q      Mr.  lorio,  I  would  like  to  start  with  your 

21  background.   You  are  currently  employed  by  the 

22  Resolution  Trust  Corporation? 

1  A      That  is  correct. 

2  Q      And  would  you  state  your  current  position 

3  with  the  RTC? 

4  A      Director  of  field  investigations  for  the 

5  Resolution  Trust  Corporation's  Kansas  City,  Missouri 

6  office. 

7  Q      How  long  have  you  held  that  position? 

8  A      Since  July  of  1992. 

9  Q      And  prior  to  that  time,  you  held  a  similar 

10  position  in  the  Tulsa  office;  is  that  correct? 

11  A      I  was  an  assistant  director  for 

12  investigations  in  the  Tulsa  office  from  August  of  '90 

13  to  July  of  '92. 

14  Q      What  is  the  nature  of  your  current 

15  responsibilities,  just  generally? 

16  A      The  Kansas  City  office  is  responsible  for  I 

17  think  it's  a  21 -state  area,  and  we  would  be 

1 8  responsible  for  any  investigative  efforts  in  the 

19  areas  that  we  investigate  in  those  21  states  in 

20  failed  savings  and  loan  institutions. 

21  Q      And  could  you  tell  us  what  major  work 

22  experiences  you've  had  prior  to  coming  to  the  RTC? 
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1  A      Well,  I  haven't  had  that  many  so  I'll  just 

2  give  you  all  of  them.   That  will  make  it  a  little 

3  simpler,  I  think.   When  I  graduated  from  law  school, 

4  I  worked  for  the  University  of  Oklahoma  in  a  legal 

5  capacity  for  about  a  year.   Then  I  was  with  the  FBI 

6  for  3-1/2  years.   I  was  in  the  legal  department  of 

7  the  United  Airlines  in  Chicago  for  three  years.   And 

8  then  I  was  in  the  legal  department  and  industrial 

9  relations  department  at  Union  Pacific  Corporation  for 

10  nine  years,  in  banking,  for  3-1/2  years  and  then  to 

1 1  the  RTC. 

12  Q      You  say  you  were  in  banking.   Am  I  correct 

13  that  you  were  the  president  of  a  bank? 

14  A      Yes,  I  was. 

15  Q      When  you  were  with  the  FBI,  you  were  an 

16  agent? 

17  A      Special  agent,  yes. 

18  Q      So  I  would  think  you're  highly  qualified  to 

19  conduct  investigations  into  banks. 

20  MR.  KRAVITZ:    Is  that  a  question? 

21  MR.  BARTOLOMUCCI:   Yes. 

22  THE  WITNESS:   I  think  so. 
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1  BY  MR.  BARTOLOMUCCI: 

2  Q      Can  you  tell  me  how  successful  the  Kansas 

3  City  office  has  been  under  your  leadership  in 

4  uncovering  and  bringing  to  justice  ultimately  those 

5  who  are  criminally  responsible  for  the  insolvency  of 

6  S«feLs  and  how  successful  your  office  was  in  recovering 

7  fines  or  restitutionary  orders? 

8  MR.  BOCOCK:   Your  question  is  compound  and 

9  overbroad.   What  do  you  mean  exactly  by  "successful," 

10  how  many  people  were  prosecuted,  things  like  that? 

1 1  He  has  that  information,  I  think. 

12  MR.  BARTOLOMUCCI:    Right.   I  would  like  to 

1 3  know  number  of  ~ 

14  THE  WITNESS:   Dollars? 

15  BY  MR.  BARTOLOMUCCI: 

16  Q     Number  of  dollars,  persons  prosecuted,  just 

17  a  general  sense  of  the  office's  success. 

18  A      The  Kansas  City  office,  as  of  earlier  this 

19  week,  has  recovered  approximately  $221  million.   Of 

20  that  $221  million,  slightly  over  $10  million  was  due 

2 1  to  criminal  restitution  orders,  fines  and  recoveries 

22  where  we've  actually  had  cash  in  hand.   Still  out 
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1  there,  being  in  the  process  of  being  collected,  are 

2  probably  another  20-,  $22  million  on  the  criminal 

3  side. 

4  On  the  civil  side,  pending  claims  is 

5  probably  maybe  another  50-,  $60  million  in  claims 

6  that  are  still  on  ~  we  have  potential  to  recover.  I 

7  don't  know  that  we  will,  but  that's  a  figure. 

8  With  regard  to  individuals,  we  really  don't 

9  track  it  by  individual.   We  sort  of  track  it  by 

10  dollars.   I  will  say  that  on  the  criminal  side,  we 

1 1  have  200  separate  restitution  orders  that  we  track. 

12  A  restitution  order  is  usually  per  individual,  so 

13  there  are  approximately  200  people  through  the 

14  criminal  process  that  owe  us  money  and  are  paying  us 

15  in  some  fashion  or  form,  and  we  track  that  on  a 

16  monthly  basis. 

17  Q      Are  you  satisfied  with  the  success  of  your 

1 8  office  in  these  matters  during  your  leadership? 

19  A      Oh,  some  days  yes,  some  days  no. 

20  Q      What  are  you  going  to  do  when  the  RTC  wraps 

21  up  its  mission? 

22 A      I  don't  know.    We're  supposed  to  go  away 

10 

1  the  end  of  December,  December  3 1 ,  so  I  have  been 

2  looking  around  a  little  bit,  but  I  really  don't  know. 

3  Q      Do  you  recall  when  your  office  commenced  an 

4  investigation  of  Madison  Guaranty? 

5  A      Yes. 

6  Q      When  was  that? 

7  A      That  would  be  in  March  of  1992.   That  would 

8  have  been  at  the  Tulsa  office. 

9  Q      The  Tulsa  office.   And  then  it  was  later 

10  transferred  to  the  Kansas  City  office? 

11  A      That's  correct. 

12  Q      Was  there  a  particular  event  or  occurrence 

13  that  triggered  the  investigation  or  kicked  it  off? 

14  A      Well,  there  were  really  like  two  requests 

15  came  for  us  to  conduct  the  investigation,  and  that 

16  was,  I  think  what  commenced  that  was  The  New  York 

17  Times  article,  Jeff  Gerth's  article  on  Whitewater. 

18  Q      That  was  in  1992? 

19  A      That  was  in  March  of  '92,  yes. 

20  Q      Skipping  ahead  in  time,  as  a  resuh  of  your 

21  office's  investigation  of  Madison,  a  total  of  10 

22  criminal  referrals  related  to  Madison  issued  from 
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your  office? 

A      That's  correct. 

Q      Now  I  want  to  step  back  in  time  a  little 
bit.   Do  you  recall  what  year  Madison  became 
insolvent? 

A      Gosh.    '85,  '86,  '87.    I  don't  really  know. 

Q      And  -- 

A      It's  not  so  much  when  they  became 
insolvent.   It's  when  they  declared  and  they're 
turned  over,  the  system  turns  them  over.   That's  the 
only  thing  - 

MR.  BOCOCK:    I'm  sure  that's  what  counsel 
meant. 

BY  MR.  BARTOLOMUCCI: 

Q      Exactly  so.   And  it  was  at  approximately 
that  time  that  James  McDougal  was  removed  as 
president  of  Madison? 

A      I  think  he  was  removed  prior  to  that  time. 

Q      And  shortly  thereafter,  a  report  was 
prepared  by  Borrett  &  Huggins  pertaining  to  Madison 
Guaranty? 

A      Yes,  Borrett  &  Huggins. 


Q      What  I'm  interested  in  is  what  happened 
between  those  events  of  the  late  '80s  and  1992  with 
respect  to  Madison.   Could  you  tell  me  what  the  RTC 
was  doing,  if  anything,  with  respect  to  Madison 
during  those  years? 

MR.  BOCOCK:    Okay,  let  me  make  sure  I 
understand  your  question.   You're  asking  him  what  did 
the  RTC  do  between  sometime  in  1980s  and  1992? 

MR.  BARTOLOMUCCI:    Yes,  with  respect  to 
Madison. 

MR.  BOCOCK:   At  what  point  in  the  1980s? 

MR.  BARTOLOMUCCI:    Following  the 
declaration  of  insolvency,  et  cetera. 

MR.  BOCOCK:    That's  fine. 

THE  WITNESS:    When  Madison  was  declared 
insolvent  and  passed  through  receivership,  that  was 
prior  to  when  the  RTC  came  into  existence,  so  that 
initial  handling  of  Madison  was  done  by  the  FDIC. 
And  as  I  recall,  I  think  that  was  out  of  the  old 
Minneapolis  office  that  handled  the  initial  Madison 
matters.   Later  the  RTC  is  formulated  and  the  shops 
that  the  FDIC  handled  then  get  passed  to  the  RTC. 
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1  They  came  to  the  old  Kansas  City  office  and  then  as  a 

2  result  of  reorganization,  I  think  in  January  of  91, 

3  we  inherited  the  18  ~  the  Tulsa  office  inherited  the 

4  1 8  failed  Arkansas  thrifts. 

5  BY  MR.  BARTOLOMUCCI: 

6  Q      Was  the  FDIC  investigating  Madison  during 

7  that  time  period,  to  your  knowledge? 

8  A      Yes,  they  had  ~  they  did  a  preliminary 

9  review,  generated  some  reports  and  had  done  some  work 

10  on  the  institution,  yes. 

11  Q      Do  you  know  who  prepared  such  reports? 

12  A      Yes,  it  was  an  investigator  in  Minneapolis, 

13  but  off  the  top  of  my  head,  I  can't  think  of  his 

14  name.   He's  no  longer  with  either  the  RTC  or  the 

15  FDIC,  but  he's  still  in  the  Minneapolis  area. 

16  Q      Could  that  have  been  Wyatt  Adams? 

17  A      No.   Wyatt  Adams  was  an  investigator  in 

18  Tulsa. 

19  Q      Did  any  criminal  referrals  issue  as  a 

20  result  of  the  FDIC's  investigations  during  that  time? 

21  A      Not  to  my  knowledge,  no. 

22  Q      Was  the  -- 


1  A      But  I  need  ~  well,  I  need  to  probably 

2  clarify  that. 

3  Q      Please. 

4  A      The  initial  work  that  was  done  on  Madison 

5  was  under  the  civil  area,  not  the  criminal  area,  and 

6  the  civil  aspects  had  been  looked  at  and  the 

7  investigations  had  been  closed,  so  Madison  was  on  a 

8  list  to  be  worked,  but  we  hadn't  got  to  Madison  yet. 

9  Q      So  you  think  the  FDIC's  investigation  was 

10  of  a  civil  nature? 

1 1  A      Yes. 

12  Q      To  your  knowledge,  was  your  investigation 

1 3  the  first  criminal  investigation  of  Madison? 

14  A      I  think  so. 

15  Q      Was  the  Office  of  Thrift  Supervision 

16  investigating  Madison,  to  your  knowledge,  during  that 

17  same  time  period? 

18  A      I  don't  know,  and  I  don't  know  if  the 

19  predecessor,  which  would  have  been  FSLIC,  I  don't 

20  know  if  they  had  done  anything  either. 

21  Q      Have  you  heard  of  a  1986  OTS  407 

22  investigation  of  Madison? 
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A      I  kind  of  remember  that  one,  yeah. 

Q      Do  you  remember  anything  about  it  that  you 
can  expand  upon? 

A      That  maybe  resuhed  ~  that  maybe  is  the 
one  that  resulted  in  the  criminal  case  against 
McDougal  back  in  the  middle  to  late  '80s,  somewhere 
in  there. 

Q      The  one  that  went  to  trial  in  1989  or  so? 

A      And  then  I  think  he  was  found  not  guilty, 
yes. 

Q      When  you  began  your  investigation,  your 
office's  investigation  of  Madison,  did  you  have  work 
product  from  FDIC,  OTS? 

A  We  had  some  work  product,  not  very  much. 
Very  little  work  product  from  FDIC.  I  think  we  had 
some  court  documents  on  the  McDougal  trial,  but  we 
didn't  have  very  many  documents,  no. 

Q      You  said  earlier  that  your  office's 
criminal  investigation  of  Madison  began  in  1992.    Who 
actually  requested  the  investigation  or  within  the 
RTC,  who  actually  made  the  decision  that  Madison 
would  be  investigated? 


A      The  request  came  from  the  Washington  office 
of  investigations,  down  to  Kansas  City  and  then  down 
to  Tulsa.   That  was  within  the  chain  of  command  on 
the  investigation  side.   I  think  also  at  the  same 
time  or  very  close,  simultaneously,  ahnost 
simultaneously,  the  director  of  the  Tulsa  office  also 
requested  that  we  take  a  look  to  see  if  there  was  any 
substance  to  the  Gerth  article. 

Q      So  if  I  heard  you  correctly,  the  initial 
movement  to  investigate  Madison  following  the  Gerth 
article  came  from  Washington  and  simultaneously  from 
the  head  of  the  Tulsa  office,  then  down  to  you? 

A      Yes. 

Q      And  so  then  you  supervised  the  actual 
investigation  itself? 

A      Uh-huh,  yes. 

Q      Who  did  you  assign  that  case  to  to  do  the 
fieldwork,  if  you  did  the  assignment? 

A      That  ~  see,  the  institution  was  already 
assigned,  and  that  institution  was  assigned  to  Jean 
Lewis.   Could  have  been  a  combination  between  Jean 
and  Wyatt,  that's  the  name  you  mentioned  earlier,  but 
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1  one  or  both  of  them. 

2  Q      You  mean  to  tell  me  that  Jean  Lewis  had 

3  responsibility  over  Madison  even  before  this  decision 

4  in  Washington  and  Tulsa  was  made  to  really  start 

5  looking  into  it,  it  was  ah-eady  slated  for  her? 

6  A      You  assign  each  investigator  so  many 

7  institutions  and  you  prioritize  the  institutions,  and 

8  they  work  them  as  they  get  to  them.   That  one  I  think 

9  was  hers. 

10  Q      Though  later  on  other  persons  also 

1 1  investigated  Madison  from  your  office? 

12  A      In  Kansas  City,  yes. 

13  Q      But  that  was  not  until  later? 

14  A      Uh-huh.   Well,  I  think  Wyatt  Adams  helped 

15  her  a  little  bit  early  on  in  Tulsa.   Then  Wyatt  did 

16  not  ~  when  the  Tulsa  office  closed,  he  didn't  move 

17  to  Kansas  City,  so  his  amount  of  input  was  minimal. 

1 8  Q      We  spoke  earlier  of  the  prior 

19  prioritization  of  the  thrifts.   I  take  it  once  the 

20  word  came  down  from  Washington  and  from  Tulsa  that 

21  Madison  was  to  be  investigated,  it  became  of  higher 

22  priority? 

18 

1  A      Yes. 

2  Q      During  the  course  of  Jean  Lewis's  and  the 

3  Madison  team's  investigation  of  Madison,  do  you  know 

4  who  your  investigators  spoke  to,  if  anyone,  in  Little 

5  Rock? 

6  A      Most  of  the  work  that  they  did  was  of  a 

7  forensic  nature  where  they  were  looking  at  documents 

8  and  records.   If  they  talked  to  anyone,  I  don't  think 

9  they  did.    It  was  simply  reviewing  documents. 

10  Q      So  you  don't  think  they  conducted  any 

1 1  interviews  of  persons? 

12  A      They  might  have  talked  to  some  of  the 

13  people  who  had  been  involved  in  the  Borrett  &  Huggins 

14  report,  but  off  the  top  of  my  head,  I  don't  ~ 

15  possibly,  but  I  just  don't  remember. 

16  Q      Is  that  standard  practice  in  investigating 

17  a  thrift  to  focus  solely  on  the  documents? 

18  A      Yes,  because  generally  the  individuals 

19  won't  talk  with  us  so  we  have  ~  we  pretty  much  have 

20  to  rely  on  the  documents  that  are  at  the  institution. 

2 1  Q      Was  anybody  outside  of  the  RTC  involved  in 

22  the  investigation  process  at  that  point? 
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MR.  BOCOCK:    This  point  is? 
BY  MR.  BARTOLOMUCCI: 

Q      Prior  to  the  submission  of  the  first 
criminal  referral. 

A      Outside  of  the  RTC? 

Q      Were  you  assisted  by  any  nonRTC  personnel? 

A      No,  not  that  I  recall,  no. 

Q      Skipping  ahead  somewhat,  after  the  second 
set  of  referrals,  the  nine  referrals,  were  submitted, 
what,  if  anything,  did  the  Madison  team  do?  Did  they 
conduct  any  further  investigations  or  was  that  the 
end  of  it? 

A      Not  the  criminal  investigators.  After  they 
finished  the  referrals,  they  did  not  do  any 
additional  investigation.   They  were  involved  in 
subpoena  compliance,  but  not  anything  with  an 
investigation. 

Q      1  want  to  turn  now  to  the  issue  of  what  you 
found,  what  you  uncovered  in  your  investigation  of 
Madison.   Can  you  generally  describe  what  you 
uncovered,  what  the  goings-on  at  Madison  were? 

A      Generally.  One  of  the  referrals  dealt  with 


kiting.    We  had  ~  actually  you  call  them  illegal 
loans,  we  had  fiindings  that  were  questionable,  just 
same  kind  of  stuff  that  we  had  seen  at  other 
institutions.   I  mean,  it's  nothing  unique. 

Q      Can  you  characterize  the  management  of 
Madison,  how  it  was  being  run? 

A      It  wasn't  being  run  properly. 

Q      And  is  it  your  opinion,  in  fact,  it  was 
being  run  in  a  criminal  fashion? 

A      Some  of  the  allegations  in  the  referrals 
raised  that  issue,  yes. 

Q      1  take  it  that,  and  correct  me  if  I'm 
wrong,  when  you  commenced  the  investigation  of 
Madison,  you  had  a  certain  theory  or  idea  of  what  you 
might  find,  of  what  criminal  activity  there  might 
have  been? 

A      No,  you  really  don't.   Sometimes  the 
examiners  will  have  come  across  things  or  if  you're 
there  when  the  institution  is  closed,  maybe  one  of 
the  employees  will  say  something  to  you,  but  many 
times  you  don't  have  that,  so  we  have  more  or  less  an 
investigative  procedure  we  go  through.   We  look  at 
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1  certain  things,  and  it's  wide  enough  that  if  certain 

2  things  are  there,  you  keep  going,  but  many  times  we 

3  have  no  idea  if  there's  anything  wrong  in  an 

4  institution  of  a  criminal  nature  until  we  look. 

5  Q      Did  you  ultimately  come  to  suspect  some 

6  criminal  activity  that  you  just  couldn't  document? 

7  A      If  we  can't  document  it,  then  we  leave  it 

8  alone,  because  our  purpose  is  to  document  it  well 

9  enough  to  submit  a  referral.   If  we  can't  document 

10  it,  then  we  just  leave  it. 

1 1  Q      Nonetheless,  I  imagine  you  must  have  some 

12  suspicions  initially  that  then  you  go  in  search  of 

13  supportive  documents? 

14  A      Well,  you  will  see  things  that  make  you 

15  think,  well,  if  this  happened,  I  wonder  if 

16  such-and-such-and-such  happened,  and  you  would  go 

17  look  for  the  appropriate  documents.  You  can  do  that, 

18  yes. 

19  Q      Can  you  briefly  describe  the  role  of  James 

20  and  Susan  McDougal  in  Madison  and  in  the  suspected 

2 1  criminal  activity  at  Madison? 

22 A      Well,  he  was  the  president  of  the 


1  institution,  and  I  ~  she  was  marketing  director, 

2  advertising  director,  I  forget  exactly  what  her  title 

3  was.   You  know,  I  think  basically  he  didn't  honor  the 

4  integrity  of  the  institution.    He  used  the 

5  institution  like  the  funds  were  his.   And  that  was 

6  the  basic  ~  that  was  his  basic  operation. 

7  Q      And  he  was  really  in  charge  of  Madison,  he 

8  ran  the  thrift? 

9  A      Yes. 

10  Q      And  can  you  tell  me  what  the  role  of  or  how 

1 1  Whitewater  Development  Corporation  features  in  these 

12  matters? 

13  A      Whitewater  Development  Corporation  is  just 

14  another  one  of  his  entities,  one  among  many,  a  land 

15  development  thing  that  just  simply  didn't  make  it 

16  that  he  had  to  support  to  keep  it  from  being 

17  foreclosed  on,  you  know.    It's  really  a  fairly  simple 

18  issue. 

19  Q      And  his  partners  in  that  corporation  were 

20  the  Clintons? 

21  A      Yes. 

22  Q      I  know  that  the  first  referral,  the  C0004 
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1  referral,  cites  the  Clintons  as  persons  who  may  have 

2  benefited  from  the  suspected  criminal  activity.   Was 

3  that  documented  in  some  way? 

4  MR.  BOCOCK:    I  think  your  question  is  - 

5  MR.  BARTOLOMUCCI:    I  would  like  to  rephrase 

6  that,  if  I  may. 

7  MR.  BOCOCK:   Your  question  would  be  what 

8  documents  support  that  conclusion,  wouldn't  it? 

9  MR.  BARTOLOMUCCI:   No,  I  don't  want  to  even 

10  rephrase  it  that  way. 

1 1  BY  MR.  BARTOLOMUCCI: 

12  Q      What  is  the  basis  for  the  belief  that  the 

13  Clintons  benefited  from  ~  could  have  benefited  from 

14  the  criminal  activity  that  was  being  suspected? 

1 5  A      They  were  receiving  the  benefit  of  the 

16  payments  on  the  mortgage,  and  they  weren't  making 

17  those  payments  themselves. 

1 8  Q      Who  was  making  the  payments? 

19  A      McDougal. 

20  Q      And  they  benefited  by  being  partners  in  the 

2 1  corporation  without  apparently  putting  anything  into 

22  it? 

24 

1  A      Right. 

2  Q      Did  you  uncover  any  evidence  that  the 

3  Clintons  knew  about  the  suspected  criminal  activity 

4  that  you  uncovered? 

5  A      That's  ~  direct  evidence,  no. 

6  Circumstantial  evidence,  yes. 

7  Q      Do  you  know  how  the  McDougals  were  making 

8  payments  on  Whitewater,  what  sort  of  ftmds  they  used? 

9  A      Well,  sometimes  they  would  overdraft  the 

1 0  account  and  he  would  force  pay  it  as  an  overdraft  and 

1 1  the  money  would  just  roll  out.   If  you're  in  an 

12  institution  and  you  can  confrol  which  checks  get 

13  paid,  whether  there's  money  to  cover  the  checks  or 

14  not,  there's  a  lot  that  you  can  do,  and  that  was  one 

15  of  the  primary  ways  that  he  made  those  payments. 

16  Q      Can  you  describe  the  role  or  how  Jim  Guy 

17  Tucker  features  in  these  matters? 

18  A      He  was  involved  in  a  land  development 

19  project,  and  I  can't  remember  who  else  was  in  there 

20  with  him,  there  were  a  couple  others,  but  he  was  a 

21  customer. 

22  Q      What  about  former  Senator  Fulbright? 
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1  A      I  don't  think  former  Senator  Fulbright  was 

2  a  customer.   I  think  he  did  some  work  for  the 

3  institution  and  was  paid  for  that  work. 

4  Q      He  figures  in  some  of  your  criminal 

5  referrals? 

6  A      There  are  some  questions  with  regard  to  how 

7  he  was  paid,  the  source  of  the  funds,  again. 

8  Q      So  if  I  have  this  right,  there  are  a  number 

9  of  important  political  figures  who  seem  to  be  in 

10  Madison's  orbit.   There  are  the  Clintons,  Fulbright, 

1 1  Jim  Guy  Tucker.   Is  that  a  fair  characterization, 

12  that  there  are  just  a  number  of  political  figures  who 

13  were  involved  in  Madison  and  in  the  criminal  activity 

14  that  you  suspected? 

15  A      Yes. 

16  Q      Do  you  think  that  all  of  the  criminal 

1 7  activity  that  you  suspected  at  Madison  could  have 

18  gone  on  without  some  sort  of  political  influence 

19  being  brought  to  bear? 

20  MR.  BOCOCK:   Again,  Mr.  lorio,  if  you  know 

2 1  the  answer  to  these  series  of  questions  which  call 

22  for  extreme  speculation,  you  can  give  it  to  him,  but 

26 

1  if  you  don't  know,  only  tell  him  what  you  know. 

2  BY  MR.  BARTOLOMUCCI: 

3  Q      If  you  think  it's  speculation.   In  your 

4  opinion  as  someone  who  knows  how  S&Ls  operate  and  how 

5  they  operate  legally,  do  you  think  a  thrift  like 

6  Madison  could  have  been  operated  as  it  was  without 

7  some  sort  of  help  from  outside? 

8  A      That's  a  very  general  question.   If  we 

9  would  get  to  the  specifics  with  regard  to  the 

10  administration  of  the  institution  by  the  organization 

1 1  within  the  state  or  the  government  that's  responsible 

12  for  monitoring  it,  that's  probably  narrowing  it  down 

13  a  little  more,  okay,  but  to  say  ~  I  can't  answer 

14  that  question  affirmatively.   It  would  be  very 

15  speculative  for  me  to  say  that  because  we  just  ~  you 

16  know,  that's  not  what  we  look  for. 

17  Q      You  have  no  direct  evidence  of  it? 

18  A      No,  no. 

19  Q      What  are  the  state  institutions  that  have 

20  primary  responsibility  for  regulating  Madison? 

2 1  A      Well,  in  Arkansas  there  was  a  state  agency 

22  that  monitored  the  savings  and  loans,  and  that  was 
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the  same  in  a  lot  of  states.   And  the  person  that 
heads  that  agency  is  appointed  by  the  governor  of  the 
state.  That's  also  true  in  a  lot  of  states.   I  think 
this  particular  time,  the  time  in  question,  I  think 
Beverly  Bassett  Schaeffer  was  ~  I  might  be  wrong, 
but  I  think  for  a  period  of  time  she  was  there. 
There  have  been  other  people  before  and  after  her. 

Q      If  I  heard  you  right,  she  was  appointed  by 
then  Governor  Clinton? 

A      I  think  she  was,  yes. 

Q      Do  you  know  what  her  prior  relationship,  if 
any,  to  the  Clintons  was? 

A      No,  I  do  not. 

Q      But  she  and  her  organization  had  large 
responsibility  for  regulating  Madison? 

A      Yes,  they  did. 

MR.  BOCOCK:    Let  me  interject  something 
here.   Mr.  lorio  is  delighted  to  be  here  and  answer 
everyone's  questions  about  this,  but  I  think  we  have 
to  keep  in  mind  that  he  is  an  investigator  of 
specific  criminal  wrongdoing.    He's  an  unusually 
well-informed  private  citizen,  and  part  of  that  is 


1  because  of  his  role  as  an  investigator.   He  reads 

2  newspaper  clippings.   I'm  sure  he  could  give  you  a 

3  wonderful  story  about  whether  the  regulator  of  the 

4  Arkansas  thrift  was  in  bed  with  the  Clintons  or  not. 

5  I  certainly  have  my  opinion  on  that,  but 

6  that's  not  really  the  focus,  it  seems  to  me,  of  this 

7  investigation.   The  investigation  is  what  he  did  and 

8  what  he  knows  about  his  work,  and  the  reason  I'm 
concerned  is  because  having  been  through  this  with 
Mr.  lorio  before,  I  know  that  there  are  going  to  be 
this  huge  bank  of  people  armed  with  White  House 
communiques  every  five  minutes  trying  to  discredit 
his  credibility  on  anything,  and  so  if  we  try  to  make 
Mr.  lorio  an  expert  on  everything  that  has  to  do  with 
Madison  Guaranty,  you're  not  going  to  be  successfiil. 

Mr.  lorio  knows  a  lot  more  than  we  do,  but 
he's  just  head  of  field  investigations  for  RTC.  The 
person,  if  you  want  all  the  nitty-gritty,  you  need  to 
ask  Jean  Lewis,  the  investigator,  two  levels  below 
Mr.  lorio.  And  if  you  want  to  know  questions  like 
was  political  influence  involved  in  the  improper  use 
of  Madison,  which  is  a  very  legitimate  inquiry,  this 
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1  isn't  the  guy  to  ask.   He  doesn't  know  anymore  about 

2  it  than  I  do.   You  could  ask  me,  but  I  don't  want  to 

3  tell  you  either  because  I  don't  want  to  be  exposed  to 

4  a  committee  where  someone  is  put  on  the  witness  stand 

5  as  an  expert  who  really  knows  less  than  you  do.   You 

6  know  how  to  answer  that  question  a  lot  better  than 

7  Mr.  lorio  does,  I  hope  you  do. 

8  MR.  BARTOLOMUCCI:   The  purpose  of  this  is 

9  to  find  out  what  Mr.  lorio  knows.   If  he  doesn't  know 

10  something,  I  suspect  that  he  will  say  that. 

1 1  MR.  BOCOCK:    The  difficulty  is  that  I  think 

12  he's  trying  to  be  very  helpful  to  answer  your 

13  questions  and  he  really  will.   He  is  going  to  tell 

14  you  the  answers. 

15  MR.  BARTOLOMUCCI:   And  he  has  to. 

16  MR.  BOCOCK:   But  I,  as  his  counsel,  am 

17  uncomfortable  with  you  asking  him  questions  like  what 

18  was  the  cause  of  the  Sino-Soviet  rift  when  he's 

19  really  - 

20  MR.  BARTOLOMUCCI:    I  didn't  hear  that 

2 1  question. 

22 MR.  KRAVITZ:    It's  coming  next  -- 
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1  MR.  BOCOCK:    May  be  coming  next.   Again,  I 

2  don't  mean  to  be  ornery  and  I  certainly  don't  want  to 

3  disrupt  the  proceedings  and  I  appreciate  what  you're 

4  trying  to  do,  but  I  think  it  would  help  if  you  could 

5  narrow  the  scope  of  your  questions  just  a  little  bit. 

6  MR.  BARTOLOMUCCI:    Fair  enough. 

7  MR.  BOCOCK:   To  the  points  at  issue  here. 

8  I've  been  through,  I  don't  know  how  many  hours  of 

9  this  and  there's  lots  of  questions  to  ask  that  relate 

10  to  what  he  does. 

1 1  BY  MR.  BARTOLOMUCCI: 

12  Q      It  has  been  charged,  I  believe,  that  your 

13  office  spent  a  disproportionate  amount  of  time 

14  investigating  Madison.   I  think  we're  going  to  not 

15  get  to  that  question  now.    I'm  going  to  go  slightly 

16  out  of  the  order  I  had  intended  because  someone  is 

17  here  to  retrieve  a  document  that  I  wanted  to  ask  you 

18  about.   So  I  have  an  E-mail  dated  January  14,  1994 

19  from  James  R.  Dudine  to  you.   I  wonder  if  you  could 

20  read  the  text  of  the  E-mail  into  the  record. 

21  MR.  KRAVITZ:   Can  you  tell  us  what  the 

22  number  on  that  is  so  we  might  have  a  chance  to  look 
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at  it,  too? 

MR.  BOCOCK:   RI  0104-S. 
BY  MR.  BARTOLOMUCCI: 

Q      Would  you  now  read  the  text  of  the  E-mail? 

A      "I'm  sending  this  E-mail  to  save  on  the 
phone  bill.    In  preparation  for  a  briefing  of  CEO 
Altman  on  the  Madison  criminal  referrals,  could  you 
produce  or  have  you  on  hand  a  brief  summary  of  each 
referral  in  plain  English  that  tells  the  story  in  a 
way  that  everyone  can  quickly  grasp  the  substance  of 
the  matter.   Sound  bites,  if  you  will." 

Q      Do  you  remember  receiving  this? 

A      Yes. 

Q      And  did  you  provide  these  summaries? 

A      What  we  did  is  we  provided  the  synopsis  off 
of  the  referral,  which  is  like  a  paragraph,  to  be  big 
paragraph,  little  paragraph,  medium  paragraph.  I 
think  we  provided  those  because  we  didn't  feel  like 
that  you  could  go  much  shorter  than  that  and  still 
have  the  essence  of  the  referral.  Now,  I  think  that 
he  had  someone  on  his  staff  in  Washington  condense 
that  even  further,  but  the  Kansas  City  office  did  not 
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do  that. 

Q      Do  you  know  whether  or  not,  in  fact,  he  did 
brief  Mr.  Altman? 

A      He  told  me  that  he  did  not. 

Q      At  the  time  when  you  received  this,  did  you 
think  it  strange  or  unusual  that  there  might  be  a 
briefing  of  Mr.  Altman  on  the  subject  of  these 
referrals? 

A      I  really  didn't  think  much  about  it  because 
we  had  gone  through  another  reorganization,  and  I 
didn't  know  ~  I  didn't  know  if  that  was  ~  I  had  no 
idea. 

Q      In  your  experience,  would  the  CEO 
ordinarily  take  an  interest  in  particular  criminal 
referrals? 

A      Yes  and  no.   If  it  was  --  if  it  involved  an 
unusual  amount  of  money  or  publicity  or  public 
figure,  they  were  interested  so  that  they  wouldn't 
get  blindsided,  so  it  wouldn't  have  been,  you  know, 
terribly  out  of  line. 

Q      You  told  me  that  Mr.  Dudine  said  he  did  not 
brief  Mr.  Altman.   Did  you  subsequently  come  to  learn 
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1  whether  or  not  there  was  a  briefing? 

2  A      No,  I  did  not. 

3  MR.  KRAVITZ:   Just  as  an  explanation  of  why 

4  the  document  has  to  leave  the  room,  some  of  our 

5  documents  we're  not  allowed  to  copy  and  it's  probably 

6  needed  in  another  deposition. 

7  MR.  BARTOLOMUCCI:    I'm  going  to  go  ahead 

8  with  ~  are  you  finished  with  that? 

9  MR.  BOCOCK:   Excuse  me,  yes. 

10  BY  MR.  BARTOLOMUCCI: 

1 1  Q      We're  going  to  return  to  the  issue  of  the 

12  times  the  Kansas  City  office  spent  investigating 

13  Madison  and  respond  to  issues  of  whether  that  was 

14  disproportionate.   How  did  you  decide  to  allocate 

15  time  spent  in  investigating  particular  institutions? 

16  A      Well,  you  worked  --  I've  got  to  give  you 

17  answers  to  a  couple  of  questions  to  get  to  the  answer 

1 8  that  you  want,  okay? 

19  Q      Sure. 

20  A      You  worked  the  short  statute  claims  first, 

21  so  the  civil  claims  get  worked  first  because  they 

22  have  got  a  three-year  statute.   The  criminal  matters 
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1  are  a  10-year  statute,  so  you  don't  put  many  people 

2  on  the  criminal  work  early  because  you've  got  an 

3  extended  period  of  time. 

4  So  once  you  get  your  civil  work  under 

5  control,  then  you  start  pushing  your  people  over  to 

6  the  criminal  side. 

7  Is  it  unusual  to  put  more  than  one  person 

8  on  an  institution?  No.    Do  you  do  it  a  lot?  No,  not 

9  really.   It  depends  upon  the  institution,  but  we  have 

10  had  to  do  that  previously. 

11  Q      I  have  here  an  excerpt  fi-om  your  testimony 

12  before  the  House  Banking  Committee  on  August  8, 

13  1995.   I  wonder  if  you  could  read  into  the  record  the 

14  portion  that  I  have  highlighted. 

15  A      Okay. 

16  Q      I  hope  you  will  recall  that  as  your 

17  testimony. 

1 8  A      "There  has  been  much  said  about  how  much 

19  time  we  spent  at  Madison,  and  we  have  furnished  reams 

20  and  reams  of  information  to  the  committee.  And  I 

21  went  back,  took  some  time  and  figured  how  much  time 

22  we  spent  where  and  how  it  all  looked  together. 
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Madison  criminal  referrals  accounted  for  47  percent 
of  all  investigative  hours  spent  by  the  criminal 
investigations  department  in  1993.   Of  all 
institutions  investigated  by  the  criminal  department 
in  Arkansas  in  1993,  86  percent  of  the  total 
investigative  hours  were  spent  at  Madison.   Bear  in 
mind  I  am  talking  strictly  about  Arkansas.   Only  1 1 
percent  of  all  the  hours  attributable  to  all  of 
investigative  functions  for  the  Kansas  City  office  in 
1993  were  directed  toward  Madison  so  there  was  much 
else  that  was  done  ~  that  we  were  doing  besides 
working  on  the  Madison  referrals." 

Q      These  figures  were  correct  when  you  stated 
them? 

A      Yes,  they  were. 

Q      And  you  stand  by  them? 

A      Yes,  I  do. 

Q      Do  you  have  anything  to  tell  us  by  way  of 
updating  or  elaboration? 

A      We  don't  have  many  claims  left  in  the 
Kansas  City  office.   I  would  say  85  to  95  percent  of 
our  work  is  completed,  and  we  will  be  turning  over  a 


small  percentage  of  work  to  the  FDIC  at  year  end,  so 
no,  this  is  accurate. 

Q      So  is  it  fair  to  say,  then,  that  in  1992 
and  1993,  there  just  weren't  that  many  thrifts  under 
the  jurisdiction  of  the  Kansas  City  office  that  were 
being  investigated? 

A      No,  we  were  doing  a  lot  of  investigative 
effort.    We  had  civil  claims  that  were  being 
investigated,  civil  fi-aud  claims  were  being 
investigated  and  criminal  claims  were  being 
investigated,  so  the  whole  variety  of  investigations 
were  still  going  on. 

Q      In  your  opinion,  was  a  disproportionate 
amount  of  time  being  spent  investigating  Madison? 

A      We  spent  as  much  time  as  we  needed  to  get 
the  job  done. 

Q      When  you  factor  in  that  that  was  time  not 
spent  investigating  other  thrifts,  it's  still  your 
opinion  that  it  was  not  disproportionate? 

A      Yes. 

Q      It  was  time  well  spent? 

A      Yes.   As  of  September  ~  no,  no,  not  as  of 
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1  September  30.   As  of  Monday,  this  past  month,  we  have 

2  five  remaining  criminal  claims  to  investigate  before 

3  the  end  of  the  year.   That's  all  we  have  left.   So  I 

4  don't  think  anyone  can  say  that  we  didn't  complete  a 

5  job  by  doing  the  criminal  work. 

6  Q      Your  office  issued  10  criminal  referrals  on 

7  Madison.   Did  you  ~  was  there  any  other  thrift  of 

8  comparable  size  that  had  as  many  criminal  referrals? 

9  A      Size  is  really  not  a  relevant  determining 

10  factor.   The  size  of  the  institution  is  not  a  good 

1 1  indicator  of  how  much  criminal  activity  there  might 

12  have  been  there.   We  have  had  other  institutions  that 

13  have  had  as  much  criminal  work,  not  all  of  it  done  by 

14  us,  some  of  it  was  done  before  we  inherited  them,  but 

15  that's  ~  to  the  best  of  my  recollection,  we  have 

16  other  institutions  that  have  had  more  criminal 

1 7  referrals  come  out  of  them  than  Madison,  some  ~  and 

18  I  think  they're  all  larger  than  Madison. 

19  Q      You  told  us  earlier  that  the  investigation 

20  of  Madison  heated  up  following  The  New  York  Times 

21  Gerth  article.   Do  you  think  that  public  attention  is 

22  a  legitimate  reason  for  prioritizing  investigation  of 

38 

1  a  thrift? 

2  A      Well,  we  were  going  —  I  think  as  I  recall 

3  it  was  going  to  be  worked  in  December  and  it  got 

4  moved  up  and  was  worked  in  March. 

5  Q      So  it  was  slated  for  investigation  in  any 

6  event? 

7  A      Yes,  anyway,  and  we  got  to  it  nine  months 

8  earlier.   I  don't  know  that  ~  that  wasn't  my  call. 

9  Q      Right,  that  order  came  from  Washington? 

10  A      Yes. 

11  Q      Did  anyone  above  you  in  the  chain  of 

12  command  ever  say  that  you  were  spending  too  much  time 

13  investigating  Madison? 

14  A      No,  not  within  my  chain  of  command,  no. 

15  Q      Did  anyone  even  ~  in  your  chain  of  command 

16  even  suggest  that  to  you? 

17  A      No. 

18  Q      How  bad  ~  in  terms  of  criminality,  how  bad 

19  do  you  think  Madison  was  compared  to  other  thrifts 

20  that  you  investigated? 

21  MR.  KRAVITZ:    Can  you  explain  what  you  mean 

22  by  "bad"? 
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1  MR.  BOCOCK:   And  by  other  thrifts. 

2  MR.  BARTOLOMUCCI:   As  I  said,  criminality. 

3  MR.  BOCOCK:   Are  you  talking  about  other 

4  thrifts  that  resuhed  in  criminal  referrals  or  the 

5  average  thrift  failure  or  what?  1  don't  think  the 

6  average  thrift  involves  criminal  acts,  but  I'm  not  so 

7  sure  anymore. 

8  BY  MR.  BARTOLOMUCCI: 

9  Q      In  comparison  to  other  S&Ls  that  v^^ere 

10  criminally  investigated,  what  was  the  ~  in 

1 1  comparative  terms,  what  was  the  level  of  criminal 

12  activity  at  Madison? 

13  A      It  wasn't  the  worst  that  I  have  seen,  nor 

14  was  it  the  best,  okay,  in  a  negative  sort  of  way.   On 

15  a  scale  of  1  to  10,  maybe  it  was  a  5  or  6  or  7, 

16  somewhere  in  there. 

17  Q      But  certainly  worthy  of  investigation? 

18  A      Oh,  yes,  yes. 

19  Q      And  issuance  of  criminal  referrals? 

20  A      Yes. 

21  Q      I  want  to  ~  would  you  like  to  add 

22  something? 
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1  A      Yes,  I  need  to  say  something  here.  One  of 

2  the  reasons  that  we  do  criminal  referrals,  okay,  is 

3  not  only  to  seek  appropriate  criminal  sanctions,  but 

4  we  also  seek  to  recover  money  in  restitution  orders. 

5  We  haven't  recovered  any  money  yet  out  of  the  Madison 

6  referrals,  but  I  feel  comfortable  that  there  will  be 

7  recoveries  from  those  referrals. 

8  Q      I  would  like  to  shift  focus  to  the  time 

9  period  following  the  submission  of  the  first  Madison 

10  referral,  that  was  in  1992? 

11  A      Yes. 

12  Q      Following  the  submission  of  a  referral,  is 

1 3  it  ordinary  for  the  investigators  to  receive  some 

14  kind  of  a  response  from  the  Department  of  Justice, 

15  FBI,  whoever  it  was  submitted  to? 

16  A      Yes.   We  usually  operate  on,  oh,  I  would 

17  say  maybe  a  90-day  cycle,  within  90  days  we  usually 

18  hear  something,  either  formally  or  informally. 

19  However,  this  was  at  an  election  time.  United  States 

20  attorneys  were  changing,  so  we  anticipated  it  would 

21  take  longer,  simply  because  of  everything  that  was 

22  going  on. 
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1  Q      But  in  the  ordinary  case,  you  would  often 

2  hear  something  within  90  days  or  so? 

3  A      Yes. 

4  Q      When  you  say  hear  something,  does  that  mean 

5  a  decision  that  further  investigations  will  be 

6  undertaken  or  not  or  merely  an  acknowledgment  within 

7  90  days? 

8  A      Well,  you  will  get  an  acknowledgment, 

9  you'll  get  a  phone  call.   It  can  be  ~  generally 

10  they're  phone  calls.   They  want  to  know  what  kind  of 

1 1  documentation  have  you  got.   It's  rather  informal. 

12  Q      And  is  it  also  standard  operating  procedure 

13  for  your  people  to  follow  up  a  referral  after  it's 

14  been  submitted  and  maybe  initiate  contacts? 

15  A      We  will  wait  a  reasonable  period  of  time, 

16  because  we're  carrying  that  as  an  open  investigation, 

17  and  we  have  to  account,  just  like  1  told  you  we've 

18  got  five  claims  left  to  do  between  now  and  the  end  of 

19  the  year,  we  have  to  account  for  what's  open.   And, 

20  you  know,  if  they're  going  to  proceed  on  it,  fine. 

21  If  they're  not,  fine.   Just  tell  us  so  we  can 

22  document  our  file. 


1  Q      With  respect  to  the  Madison  referral,  did 

2  you  receive  some  sort  of  response  within  the  ordinary 

3  period  of  time? 

4  A      No. 

5  Q      What  did  you  do  when  the  ordinary  period  of 

6  time  elapsed  or  what  happened? 

7  A      This  is  ~  Jean  Lewis  was  the  investigator 

8  that  was  responsible  for  that  referral,  and  after  a 

9  reasonable  period  of  time  she  started  tracing  to  try 

10  to  find  out  what  happened  to  the  referral,  where  was 

1 1  it,  what  was  going  to  happen,  so  on  and  so  forth. 

12  And  I  think  she  commenced  doing  that  February  or 

13  March  of '93. 

14  Q      That  is  to  say  about  six  months  after  the 

15  submission  of  the  referral? 

16  A      Yeah,  something  like  that. 

17  Q      So  that's  well  beyond  the  ordinary  time  by 

1 8  which  you  would  have  heard  something  about  it? 

19  A      Yeah,  but  ~  but  in  this  particular 

20  situation,  because  of  the  change  in  United  States 

21  attorneys,  not  ~  we  really  --  we  kind  of  anticipated 

22  that. 
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1  Q      You  anticipated  some  delay? 

2  A      Yeah. 

3  Q      Do  you  know  what  she  discovered,  what  she 

4  found  when  she  started  to  follow  up  the  referral? 

5  A      Oh,  there  was  quite  a  number  of  variety  of 

6  things.    She  had  to  spend  a  lot  of  time  tracking  that 

7  down.   She  talked  to  a  lot  of  people  in  Arkansas,  a 

8  lot  of  people  in  Washington,  D.C.  and  finally  we  got 

9  a  declination  on  that  in  June  or  July  of  '93,  I  can't 

10  remember,  somewhere  in  there. 

1 1  Q      This  declination  from  the  U.S.  Attorney  at 

12  the  time,  is  that  Paula  Casey? 

13  A      Yes. 

14  Q      I  want  to  show  you  a  document  numbered 

15  006767.   Is  this  the  declination  letter  that  your 

16  office  received? 

17  A      Yes. 

18  Q      What  is  the  date  on  the  letter? 

19  A      October  27,  '93.   I  was  off  by  a  couple  of 

20  months. 

21  Q      So  that,  in  fact  ~  this  was  the  first 

22  formal  —  the  only  declination  that  you  received  with 
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1  respect  to  the  referral,  this  was  the  first  official 

2  action  notification  that  you  received  of  any  sort? 

3  A      Yes. 

4  Q      I  note  that  the  first  paragraph  of  the 

5  letter  reads  "I'm  writing  at  the  request  of  the 

6  Office  of  Legal  Counsel,  Executive  Office  for  U.S. 

7  Attorneys,  U.S.  Department  of  Justice  to  let  you  know 

8  the  status  of  this  referral." 

9  Is  there  anything  unusual  about  that 

10  statement? 

11  A      I  think  the  first  paragraph  is  unusual  and 

12  I  think  the  last  paragraph  is  unusual. 

13  Q      With  respect  to  the  first  paragraph,  is  it 

14  unusual  that  this  referral  would  have  gone  through 

15  the  Office  of  Legal  Counsel,  executive  office? 

16  A      You  know,  I  think  this  indicates  the  path 

17  that  the  referral  took  and  maybe  that's  why  she 

1 8  stated  it  the  way  she  did.   Usually  an  assistant 

19  United  States  Attorney  will  sign  the  declination  for 

20  the  United  States  Attorney.   We  usually  ~  sometimes 

21  we  see  a  United  States  Attorney  signature,  sometimes 

22  we  see  AUSA  signatures.   So  you  just  ~  you  know,  but 
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1  I  don't  recall  having  seen  that  opening  paragraph. 

2  And  this  last  paragraph  is  very  unusual. 

3  Q      The  one  that  reads  "although  I  am  declining 

4  to  take  further  substantive  action  on  this  referral, 

5  my  decision  does  not  foreclose  future  prosecutions 

6  about  the  matters  covered  by  the  referral  or  related 

7  matters  in  the  event  that  my  office  and  the  FBI  are 

8  given  access  to  records  or  information  indicating 

9  that  prosecutable  cases  can  be  made"? 

10  A      Uh-huh. 

1 1  Q      Why  is  that  strange? 

12  A      Well,  on  this  particular  referral,  they 

1 3  knew  the  documentation  and  the  evidence  that  we  had, 

14  okay.   We  send  everything  that  we've  got,  so  this 

15  either  makes  or  it  doesn't  make.  All  we  wanted  was  a 

16  yes  or  no  answer. 

17  Q      So  in  your  opinion,  it  was  unusual  to  get  a 

18  response  that  was  sort  of  a  hedge,  to  say,  well, 

19  maybe  we're  saying  no  now,  but  maybe  in  the  future  if 

20  we  had  more  information? 

21  A      Uh-huh. 

22 Q      And  particularly  in  light  of  the  fact  that 
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1  you  had  given  them  everything  you  had? 

2  A      Yes. 

3  Q      We've  talked  about  the  first  paragraph  and 

4  the  last  paragraph.   I  would  like  to  talk  about  the 

5  middle  paragraph,  which  begins  "as  you  know,  this 

6  referral  was  reviewed  by  the  criminal  division  of  the 

7  U.S.  Department  of  Justice  at  the  request  of  previous 

8  United  States  Attorney  for  the  Eastern  District  of 

9  Arkansas." 

10  In  fact,  did  you  know  that  this  was  ~  had 

1 1  been  reviewed  by  the  DOJ  at  the  request  of  the 

12  previous  U.S.  Attorney? 

13  A      I  don't  know  that  we  knew  this  at  that 

14  time.   I  don't  remember  how  much  Jean  had  learned 

15  then.   Later  we  knew  this,  but  I  don't  remember  if  we 

16  knew  it  then. 

17  Q      I  would  also  like  to  note  that  in  that 

18  middle  paragraph,  U.S.  Attorney  states  "there  is 

19  insufficient  information  in  the  referral  to  sustain 

20  many  of  the  allegations  made  by  the  investigators  or 

2 1  to  warrant  the  initiation  of  criminal 

22  investigation." 
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1  Do  you  agree  with  that  sentiment? 

2  A      Well,  no.   We  track  indictments  out  of 

3  those  referrals,  okay.   And  out  of  those  10 

4  referrals,  at  last  count  I  think  we  had  nine  or  1 1 

5  indictments  on  those  referrals. 

6  MR.  KRAVITZ:   Excuse  me,  I  have  to  object. 

7  I  don't  mean  to  interrupt,  but  I  think  this  letter 

8  refers  only  to  the  first  referral. 

9  BY  MR.  BARTOLOMUCCI: 

10  Q      I  believe  he's  correct  in  that.   I  think 

1 1  this  is  only  with  reference  to  C0004. 

12  A      Okay.   Then  I  would  also  not  agree  with  it, 

13  because  we've  gotten  indictments  out  of  that 

14  referral,  I  think  three  indictments. 

15  MR.  KRAVITZ:    I'm  sorry  to  interrupt  you. 

16  THE  WITNESS:   That's  all  right,  that's  all 

17  right.   Back  to  this,  one  of  the  repeated  allegations 

18  that  was  first  said  here  was  that  the  referrals  were 

19  no  good,  the  referrals  were  no  good,  but  when  you  get 

20  indictments,  when  you  get  plea  bargains  and 

21  confessions,  I  think  that  stands  the  test. 

22  BY  MR.  BARTOLOMUCCI: 
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1  Q      Well,  now  let's  turn  our  attention  to 

2  those,  the  second  set  of  referrals.  There  were  nine 

3  referrals  prepared  and  submitted  in  1993,  and  I  think 

4  what  you  were  just  alluding  to,  some  of  these 

5  referrals  provided  the  basis  for  criminal  indictments 

6  against  James  and  Susan  McDougal  and  Jim  Guy  Tucker, 

7  an  indictment  prepared  by  independent  counsel  Ken 

8  Starr;  is  that  right? 

9  A      Yes. 

10  Q      So,  in  other  words,  law  enforcement 

1 1  personnel  did,  in  fact,  conclude  that  those  referrals 

12  outlined  criminal  activity  and  lead  to  the  additional 

13  investigation,  in  fact  the  initiation  of  legal 

14  action? 

15  A      Yes.  No  one  in  either  Mr.  Fiske's  office 

16  or  Mr.  Starr's  office  ever  said  the  referrals  were 

17  not  good. 

18  Q      What  happened  to  those  referrals  after  you 

19  submitted  them? 

20  A      The  nine? 

21  Q      The  nine,  in  between  the  time  that  they 

22  wound  up  in  Ken  Starr's  indictment  of  the  McDougals 
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1  and  Jim  Guy  Tucker? 

2  A      It  was  either  in  late  October  or  early 

3  November  of  93,  I  want  to  say  Jim  McKay,  but  he's 

4  the  sports  guy,  I  think  it's  Don  Mackay.  Don  Mackay 

5  was  appointed  as  I  think  a  special  counsel,  and  then 

6  we  worked  with  him  for  probably  60  to  90  days, 

7  somewhere  in  there,  and  then  Mr.  Fiske  was  appointed 

8  and  we  worked  with  Mr.  Fiske  until  he  was  replaced  by 

9  Mr.  Starr,  and  now  we  work  with  Mr.  Starr. 

10  MR.  KRAVITZ:   Can  I  just  make  a  comment  off 

1 1  the  record. 

12  (Discussion  off  the  record.) 

13  BY  MR.  BARTOLOMUCCI: 

14  Q      Now,  I  understand  that  your  referrals  ended 

15  up  in  the  hands  of  special  prosecutors  and 

16  independent  counsel,  but  you  submitted  them  to  the 

17  U.S.  Attorney? 

18  A      Yes. 

19  Q      To  Paula  Casey.  And  do  you  know  what  she 

20  did  with  them? 

21  A      No,  I  don't  know  internally  what  she  did 

22  with  them.   I  think  that  somewhere,  and  I  can't 


1  remember  the  time  period  here,  but  somewhere  in  here 

2  she  recused  herself  from  rendering  a  decision  on 

3  those  referrals,  but  I  am  not  sure  on  the  timing  of 

4  that. 

5  Q      Prior  to  your  submission  of  the  second  set 

6  of  referrals,  did  there  come  a  time  when  they  were 

7  subjected  to  a  legal  review  by  persons  in  the  Kansas 

8  City  office? 

9  A      Yes. 

10  Q      Can  you  explain  what  happened? 

1 1  A      The  ~  we  had  always  given  a  copy  of  our 

12  referrals  to  the  PLS  criminal  coordinator,  that  was 

13  just  standard  procedure  so  that  they  would  know  what 

14  was  going  on  criminally  in  an  institution  where  they 

1 5  might  have  some  interest  if  they  had  open  and  ongoing 

16  civil  claims,  so  we  had  always,  ever  since  I  had  been 

17  there,  had  given  them  complete  set  of  referrals  and 

1 8  the  attachments  so  that  they  would  know  what  we  were 

19  doing. 

20  Q      Let  me  break  in.    In  other  words,  you  would 

21  give  your  referrals  to  PLS  criminal  coordinator  for 

22  potential  assistance  of  civil  investigations? 
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1  A      Or  just  for  an  FYI  so  that  they  wouldn't 

2  be  ~  that  they  would  know  what  was  going  on  with  the 

3  Department  of  Justice,  they  were  pursuing  a  common 

4  target.   So  we  had  always  done  that.  And  we  had  been 

5  pretty  timely  about  that,  too,  you  know,  within  two 

6  or  three  days,  so  there  wasn't  long  periods  of  time 

7  when  they  didn't  have  this  information. 

8  The  request  for  a  ~  and  I  prefer  to  use 

9  the  word  critique  rather  than  review,  because  I  think 

10  they  impart  different  meaning.  The  request  to  do  a 

1 1  critique  of  the  referrals,  that  was  the  first  time 

12  this  had  happened  and  it  was  with  regard  to  the  nine 

13  Madison  criminal  referrals. 

14  Q      Let's  flesh  that  out.   Prior  to  the  Madison 

15  referrals,  you  would  submit  a  referral  to  PLS  for 

16  their  information,  for  their  benefit,  but  there  was  a 

17  change  of  policy  at  about  the  time  of  the  Madison 

18  referrals? 

19  A      I  don't  think  there  was  a  change  of  policy, 

20  no.   The  policy  was  interpreted  differently  by  PLS 

2 1  attorney  in  Kansas  City. 

22  Q      So  ~  but  someone  ordered  or  mandated  that 


1  PLS  conduct  a  "legal  review"  of  these  second  Madison 

2  referrals  prior  to  their  submission? 

3  A      Yes. 

4  Q      And  that  was  justified  on  the  basis  of  an 

5  interpretation  of  a  policy  outlined  in  a  memo  dated 

6  June  17,  '93? 

7  A      The  memo  was  dated  June  17  of  '93,  but 

8  that's  not  what  the  document  said  because  I  talked 

9  with  the  two  people  who  wrote  the  document. 

10  Q      What  is  your  understanding  of  the  content 

11  and  meaning  of  the  June  17,  '93  policy  memo? 

12  A      PLS  is  to  be  provided  with  a  copy  of  any 

13  outgoing  criminal  referrals  for  their  review  as  a 

14  means  to  exchange  information,  but  you  are  not 

15  dependent  upon  them  critiquing  your  referrals  and 

16  telling  you  it's  all  right  to  send  them. 

17  Q      So  it's  not  your  understanding  that  say  PLS 

1 8  had  some  sort  of  veto  power  over  the  referrals? 

19  A      No,  they  did  not. 

20  Q      And  it  was  not  your  intention  to  submit  a 

21  copy  of  these  referrals  to  PLS  prior  to  their 

22  submission  until  someone  ordered  you  otherwise? 
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1  A      Yes. 

2  Q      And  who  actually  told  you,  give  these 

3  referrals  to  PLS  to  review  before  you  send  them  to 

4  the  U.S.  Attorney? 

5  A      Julie  Yanda. 

6  Q      For  the  record,  would  you  state  what  her 

7  title,  position  is? 

8  A      I  think  her  title  then  was,  I  don't  know, 

9  senior  counsel  PLS. 

10  Q      I  take  it  you  complied,  you  did  give  them 

1 1  the  referrals  for  review? 

12  A      Yes,  I  did. 

13  Q      And  I  have  a  copy  of  the  legal  review 

14  here.   If  you  need  to  refresh  your  memory,  I  will 

15  have  you  look  at  it,  but  what  I  want  to  ask  you  is, 

16  what  did  you  think  about  the  work  product  of  this 

17  review? 

18  A      Well,  a  criminal  referral  is  a  factual 

19  document,  it  is  not  a  legal  document,  okay.   Those 

20  are  questions  that  the  United  States  Attorney  will 

2 1  have  to  decide  as  they  evaluate  the  referral,  but 

22  they  are  not  questions  that  I  decide  before  I  submit 


1  a  factual  document. 

2  Q      Am  I  fairly  characterizing  this  document, 

3  the  legal  review  which  for  the  record  is  numbered 

4  PLS  000 1-S,  am  I  fairly  characterizing  it  when  I  say 

5  it  goes  referral  by  referral  and  raises  a  number  of 

6  questions,  basically  one  sentence  per  question  or  so, 

7  about  the  referrals? 

8  A      Yes. 

9  Q      And  in  your  opinion  ~ 

10  A      I  don't  ~  I  refer  to  it  as  a  critique 

1 1  rather  than  a  review,  okay. 

12  Q      We'll  call  it  a  critique  from  here  on  out. 

13  A      Okay.   And  1  went  to  some  great  lengths  to 

14  try  to  get  that  message  when  I  was  at  ~  we  were  at 

1 5  the  House  with  representative  from  Minnesota, 

16  Benvenuto,  and  we  never  quite  got  that  clarified,  so 

17  I  will  start  again. 

18  Q      I  only  call  it  a  legal  review  because 

19  that's  the  term  given  to  it,  but  these  questions  in 

20  your  opinion  go  to  legal  rather  than  factual  issues? 

21  A      Uh-huh. 

22  MR.  BOCOCK:   Again,  when  you  -- 
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1  THE  WITNESS:   Yes,  yes. 

2  BY  MR.  BARTOLOMUCCI: 

3  Q      So  in  other  words,  these  are  not  questions 

4  that  a  criminal  factual  investigator  would  be 

5  thinking  about,  would  care  about,  in  the  course  of 

6  preparing  a  referral? 

7  A      No.   The  standard  that  we  have  to  go  by  is 

8  a  joint  document  that's  been  approved  by  almost  every 

9  federal  agency,  and  I  think  there's  very  good  reason 

10  why  they  want  the  document  to  be  factual  and  not 

1 1  legal,  simply  because  nonattomeys  prepare  the 

12  document  and  they  deal  with  facts,  they  don't  deal 

13  with  the  law.   And  if  you  wanted  every  document  to 

14  meet  every  legal  test  that  you  could  think  of,  you 

15  would  not  get  meiny  criminal  referrals.  That's  not 

16  what  the  program  is  trying  to  generate.  That's  not 

17  the  goal  of  the  program. 

18  Q      A  referral  is  not  trying  to  present 

19  evidence  sufficient  to  obtain  a  conviction  by  a  jury? 

20  A      No. 

21  Q      And  not  even  meant  to  be  all  the 

22  allegations  you  would  need  to  compose  a  criminal 
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1  indictment? 

2  A      No. 

3  Q      If  I'm  correct,  it's  meant  to  provide 

4  enough  evidence  to  warrant  further  investigation  by 

5  law  enforcement  personnel? 

6  A      Yes,  and  that's  about  all  that  we  can  do, 

7  because  we  do  not  have  powers  of  arrest,  we  do  not 

8  have  subpoena  authority,  we  cannot  compel  someone  to 

9  talk  to  us.    So,  you  know,  we're  limited  in  the 

10  authority  that  we  have  to  put  these  together. 

11  Q      So  in  your  opinion,  was  this  critique  a 

12  useful  exercise? 

13  A      Not  for  us,  it  wasn't. 

14  Q      Did  this  delay  the  submission  of  Madison 

15  referrals? 

16  A      By  approximately  two  weeks. 

17  Q      I've  heard  it  said  that  this  critique 

18  was  —  in  that  it  was  ordered  that  it  be  before  the 

19  submission  was  unprecedented.  Is  that  your  opinion? 

20  A      Yes. 

21  Q      It  had  never  happened  that  way  before? 

22  A      Never  happened  that  way  before. 
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1  Q      Did  it  happen  that  way  after  the  Madison 

2  referrals? 

3  A      Oh,  it  sort  of  ran  hot  and  cold.   A  period 

4  of  time  went  by  and  things  were  pretty  much  the  way 

5  they  had  been  prior  to  the  Madison  referrals. 

6  Recently,  oh,  I'd  say  spring  of  this  year  before  the 

7  House  hearings,  we  got  rather  vigorous  again  about 

8  reviewing  referrals  before  they  went  out,  but  I  don't 

9  know  if  you  have  that  document  or  not,  but  there  was 

10  a  draft  policy  that  came  out  in  November  of  '93 

1 1  talking  about  procedures  for  criminal  referrals,  was 

12  not  signed  so  it  was  draft,  came  out  in  November  and 

13  it  was  backdated  on  September.  It  would  have  been 

14  backdated  prior  to  the  submission  of  the  Madison 

1 5  referrals,  but  it  was  never  signed.   And  it  basically 

16  said  that  PLS  has  the  opportunity  to  review  the 

17  referrals,  but  it  is  not  to  hold  up  the  transmission 

1 8  of  the  referrals,  but  that  procedure  was  just  a  draft 

19  and  never  occurred. 

20  Q      I  see. 

21  A      But  it  reinforced  what  we  had  thought  all 

22  along. 


1  Q      Did  it  seem  to  you  that  this  policy  of 

2  presubmission  critique  was  created  with  Madison  in 

3  mind? 

4  A      I  didn't  know.   I  didn't  know  what  the 

5  motivation  or  the  justification  was.   It  bothered  me 

6  about  Madison  because  all  of  the  civil  clauns  in 

7  Madison  were  closed,  okay,  so  there  was  no 

8  communication  advantage  that  was  going  to  be  gained 

9  here  because  their  work  on  Madison  was  over.   I  never 

10  understood  nor  was  I  told  what  this  was  supposed  to 

1 1  accomplish. 

12  Q      Could  it  have  been  for  the  benefit  of  law 

1 3  enforcement  investigators? 

14  A      No. 

15  Q      You  don't  think  it  would  have  been  useftil 

16  to  a  law  enforcement  investigators  after  the 

17  submission? 

18  A      The  critique? 

19  Q      Yes. 

20  A      I  don't  think  so. 

21  MR.  BOCOCK:   Are  you  talking  about  the 

22  critique  presented  to  PLS? 
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1  THE  WITNESS:   This  thing  here 

2  (indicating). 

3  BY  MR.  BARTOLOMUCCI: 

4  Q      The  critique  that  PLS  prepared? 

5  A      It  never  went  ~  to  the  best  of  my 

6  knowledge,  it  didn't  go  to  law  enforcement. 

7  Q      It  was  simply  prepared? 

8  A      Yes. 

9  Q      Do  you  know  who  the  intended  audience  of 

10  the  critique  was? 

1 1  A      Who  got  that?  I  don't  remember  off  the  top 

12  of  my  head.  Just  internally  within  PLS  in  Kansas  it 

13  looks  like,  unless  there's  a  cc  somewhere.  It 

14  doesn't  say.   This  document  becomes  very  important 

15  later.  That's  all  I  want  to  say  now  because  we're 

1 6  out  of  context,  but  that  document  becomes  very 

17  important  later. 

18  MR.  KRAVITZ:   Can  you  say  for  the  record 

19  which  document  you're  referring  to? 

20  MR.  BOCOCK:   PLS  000 1-S. 

21  MR.  KRAVITZ:   The  critique  of  the  Madison 

22  referrals? 
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1  MR.  BARTOLOMUCCI:   Also  known  as  the  legal 

2  review. 

3  MR.  KRAVITZ:   That's  how  it's  been 

4  identified  to  us,  too.   He's  not  the  only  one. 

5  BY  MR.  BARTOLOMUCCI: 

6  Q      Did  there  come  a  time  when  there  was  some 

7  friction  between  Kansas  City  investors  and  Kansas 

8  City  legal  personnel  with  reference  to  the  production 

9  of  documents  in  compliance  with  an  FBI  subpoena? 

10  A      We  need  to  talk  about  the  period  of  time 

1 1  between  when  the  first  0004  was  submitted,  which  1 

12  think  is  late  August  or  early  September  of  '92,  and 

13  when  —  no,  I'm  off  a  year.   We  need  to  talk  about 

14  the  Don  Mackay  period  of  time,  which  is  ~ 

15  Q      Mackay  was  the  first  special  prosecutor? 

16  A      Right,  special  counsel. 

17  Q      Special  counsel. 

18  A      Which  as  we're  going  to  be  talking  the 

19  fall,  let's  say,  September,  October,  November, 

20  December  of  '93,  because  the  other  nine  referrals 

21  were  in  process.  And  the  reason  that  he  made  the 

22  trip  to  Kansas  City  with  some  FBI  people  from  Little 
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1  Rock  was  to  complain  about  the  subpoena  compliance 

2  that  he  was  getting  with  regard  to  the  nine 

3  referrals. 

4  Q      Mackay  complained? 

5  A      Yes. 

6  Q      What  was  his  complaint? 

7  A      Well,  the  procedure  had  been  ahered  and 

8  PLS  was  making  the  final  determination  whether  or  not 

9  documents  would  be  transmitted  to  the  FBI  in  Little 

10  Rock  as  a  result  of  a  subpoena.   They  became  very, 

1 1  very  frustrated,  made  a  complaint  up  the  chain  to 

12  Justice  in  Washington,  over  to  RTC,  down  to 

13  investigations,  hence  he  had  ~  got  some  people 

14  together  and  came  to  Kansas  City,  I  think  it  was 

15  early  November  of  '93,  and  we  sat  down  and  had  a 

16  session  about  subpoena  compliance. 

17  Q      What  was  the  cause  of  the  problem  with 

18  subpoena  compliance? 

19  A      PLS  wouldn't  honor  the  subpoenas.  They 

20  would  say  they  were  flawed  or  something  was  wrong  or 

21  something  else,  they  wouldn't  give  all  the  documents 

22  requested.   It  was  just  a  slowdown. 
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1  Q      But  somehow  the  allegation  was  made  that 

2  investigations  was  also  involved  in  this 

3  noncompliance? 

4  A      No,  they  were  concerned  because  in  the  past 

5  this  had  not  been  a  procedure.   Subpoena  compliance 

6  was  our  responsibility,  but  when  Madison  got 

7  involved,  then  you  had  another  layer,  a  different 

8  procedure  that  was  not  working  for  them. 

9  Q      Did  any  of  your  people  interfere  or  cause 

10  delay  in  subpoena  compliance? 

1 1  A      No,  none  of  the  investigators,  no.    During 

12  the  course  of  the  meeting,  the  PLS  representatives 

13  who  were  present  were  Julie  Yanda  and  Phil  Adams. 

14  The  FBI  agent  was  very  upset.   I  guess  he  was  in 

15  charge  of  the  case  and  couldn't  get  the  documents 

16  that  he  wanted  and  I  think  he  thought  it  was 

17  obstruction. 

18  Q      And  did  this  issue  result  in  the  removal  of 

19  Jean  Lewis  as  the  lead  Madison  investigator? 

20  A      No,  that  removal  and  this  incident  are 

21  unrelated.  Jean  Lewis  was  removed  as  lead 

22  investigator  of  Madison  because  Julie  Yanda  asked  for 
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1  her  to  be  removed. 

2  Q      Why  did  she  make  that  request? 

3  A      There  was  some  friction  between  Jean  and 

4  Julie's  criminal  coordinator,  Karen  Carmichael,  and 

5  Julie  came  to  me  and  asked  me  to  remove  Jean.  And  I 

6  said  well,  if  I'm  going  to  remove  Jean,  you  should 

7  remove  Karen,  let's  clean  the  House  on  both  sides, 

8  put  new  people  in  and  get  on  down  the  road.   It  was  a 

9  management  decision,  that's  what  we  did  and  it  seemed 

10  to  work  fine  after  that. 

11  Q      Do  you  know  what  the  source  or  nature  of 

12  that  friction  was  between  them? 

13  A      Oh,  it  goes  back  to  Tulsa,  it  goes  back  to 

14  other  institutions.   There  was  a  lot  of  history 

15  there. 

16  Q      Was  it  over,  nominally  at  least,  the 

17  sharing  of  information  between  the  two  of  them? 

18  A      I  wouldn't  say  sharing  of  information.   I 

19  would  say  it  was  over  a  disagreement  with  regard  to 

20  the  roles  of  each  in  the  criminal  referral  process. 

21  Q      So  Ms.  Lewis's  removal  was  not  because  of 

22  the  work  she  had  done  on  Madison  in  any  way? 
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1  A      No. 

2  Q      Because  of  her  job  performance? 

3  A      No.   She  was  a  very  competent 

4  investigator.   She  had  done  a  very  good  job  there. 

5  Q      Her  removal  wasn't  even  punitive  at  all? 

6  A      No. 

7  Q      It  was  just  to  eliminate  this  tension? 

8  A      Yes.   I  think  she  was  upset  because  she  had 

9  spent  so  much  time  on  Madison  and,  you  know,  wanted 

10  to  stay  involved,  but  she,  after  that,  was  not 

1 1  involved  on  the  day-to-day  operation  of  the 

12  investigation.   She  still  was  a  very  critical 

13  resource  person  because  she  was  the  most 

14  knowledgeable  investigator  about  Madison,  so  people 

15  would  still  talk  to  her  like  an  encyclopedia,  but  she 

16  was  not  the  investigator  in  charge  of  the 

17  investigation. 

18  Q      In  light  of  all  these  events  that  you've 

19  mentioned  to  me,  the  delays  in  the  handling  of  the 

20  first  referral,  in  receiving  a  response  to  it  and  an 

21  ultimate  declination,  the  issues  surrounding  the 

22  critique,  the  subpoena  compliance  issues,  did  you 
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1  draw  any  larger  conclusions  about  how  the  Madison 

2  referrals  were  being  treated  by  the  system? 

3  MR.  KRAVITZ:   Can  you  be  more  specific  than 

4  just  "the  system"? 

5  BY  MR.  BARTOLOMUCCI: 

6  Q      By  those  persons  who  had  responsibility  for 

7  moving  it  along,  making  decisions  upon  it. 

8  MR.  KRAVITZ:   You  mean  within  the 

9  Department  of  Justice?  The  RTC? 

10  BY  MR.  BARTOLOMUCCI: 

11  Q      Within  RTC  and  the  Department  of  Justice. 

12  A      I  really  can't  comment  much  on  the 

13  Department  of  Justice,  other  than  at  the  first  one, 

14  it  took  a  year.   The  other  nine  seemed  to  ~ 

15  hindsight  is  20/20.   They  seemed  to  move  along  just 

16  fine  theoretically  after  things  got  to  rolling. 

17  Q      You  mean  after  the  U.S.  Attorney  recused 

18  herself? 

19  A      Yes.   Within  the  RTC,  it  was  totally 

20  different  fi"om  day  one. 

21  Q      What  was  totally  different? 

22 A      Well,  the  procedure,  the  —  that  document 
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1  (indicating),  couldn't  send  out  ~  didn't  want  us  to 

2  send  out  the  referrals  until  they  had  a  chance  to 

3  review  it,  subpoena  compliance.  The  whole  thing  was 

4  different. 

5  Q      I'm  going  to  read  to  you  something  else  you 

6  said  on  August  8  of  last  year  before  the  House 

7  Banking  Committee.   I  don't  think  I  have  the 

8  transcript  with  me,  but  I'll  represent  to  you  that 

9  this  is  accurate.  What  you  said  was  "through  this 

10  arduous  process,  we  have  learned  that  the  RTC  is  not 

1 1  above  politics  in  its  handling  of  investigations  of 

12  high  visibility  failed  banks.   If  important  people 

13  are  implicated,  special  procedures  are  employed.  New 

14  review  mechanisms  can  be  developed  and  sensitive 

15  information  leaked  to  the  highest  sources.  Analyses 

16  of  criminal  referrals  can  be  tainted  by  those  with  a 

17  political  agenda.   Information  flow  can  be  slowed  by 

1 8  newly  invented  rules  and  review  procedures  until  the 

19  prosecution  process  appears  obstructed  by  invisible 

20  forces." 

21  Is  that  the  substance  of  what  you  said? 

22  A      I  think  that's  out  of  my  statement,  opening 
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1  statement,  yes. 

2  Q      Is  that  still  your  view? 

3  A      Yes,  it  is. 

4  Q      Can  you  elaborate  upon  it  for  us? 

5  MR.  BOCOCK:   Could  you  be  more  specific 

6  about  a  particular  part  of  it? 

7  MR.  BARTOLOMUCCI:    I'll  rephrase  the 

8  question. 

9  BY  MR.  BARTOLOMUCCI: 

10  Q      Did  you  come  to  the  conclusion  and  is  it 

1 1  your  view  that  attempts  were  made  to  obstruct  or 

12  impede  the  Madison  referrals  within  the  RTC? 

13  A      Yes. 

14  Q      And  if  you  would  state  once  again  the  bases 

15  for  your  conclusion? 

16  A      Well,  based  on  the  questions  that  we  have 

17  gone  over  here  in  the  last  15  or  20  minutes,  I  think 

1 8  when  we  talk  about  the  critique,  we  talk  about  the 

19  change  in  compliance  procedures,  we  talk  about 

20  replacing  Jean  Lewis,  if  I  would  have  replaced  her 

2 1  and  not  allowed  her  to  be  a  source  of  information, 

22  the  investigative  effort  would  have  been  seriously 


1  hurt,  okay.   I  did  replace  her,  but  I  didn't  isolate 

2  her.   She  was  still  available  as  a  source  of 

3  information. 

4  All  of  those  things  were  not  normal,  were 

5  not  ordinary,  and  they  could  have  done  much  to  slow 

6  up  or  hinder  or  obstruct  the  investigation.   To  a 

7  degree,  they  all  did,  okay. 

8  Q      In  your  statement  that  I've  quoted,  you 

9  identify  politics  as  a  cause  of  this  interference. 

10  Can  you  elaborate  for  us  what  you  mean  by  that? 

1 1  A      Oh,  we  have  ~  so  far  in  the  questions  that 

12  you  have  given  to  me,  we  haven't  covered  all  these 

13  other  areas  that  led  me  to  make  that  statement,  but 

14  we  have  ~  during  1994,  the  mandate  that  we  were  not 

1 5  to  talk  to  independent  counsel  unless  PLS  gave  us 

16  permission  to  do  so,  the  being  placed  on 

17  administrative  leave.  If  I  had  ~  if  we  were  going 

18  at  this  in  a  chronological  order  there  would  be  a  lot 

19  more  things,  but  things  like  that,  okay. 

20  Q      A  series  of  incidents? 

21  A      Yes.   It's  not  any  one  incident,  but  a 

22  multitude  of  many,  okay. 
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1  Q      And  the  combined  force  of  them  left  you 

2  with  an  unmistakable  impression  that  attempts  were 

3  being  made  to  stand  in  the  way  of  the  referrals? 

4  A      Yes,  or  stand  in  the  way  of  the  referrals 

5  or  use  you  as  an  example  of  not  following  what  should 

6  be  done.   That's  sort  of  vague,  but  things  of  that 

7  nature. 

8  MR.  KRAVITZ:    Chris,  can  we  take  a  break 

9  sometime  soon? 

10  MR.  BARTOLOMUCCI:    Would  you  like  to  take  a 

1 1  break? 

12  THE  WITNESS:    Why  don't  we  go  until  3:00 

13  and  take  a  break. 

14  MR.  BOCOCK:   My  general  view  is  unless 

15  we're  in  the  middle  of  something,  take  a  break. 

16  MR.  KRAVITZ:    I  don't  know  if  you  are  in 

17  the  middle  of  something. 

18  MR.  BARTOLOMUCCI:   I  can  take  a  break 

19  here. 

20  (Recess.) 

21  (The  reporter  read  the  record  as  requested.) 

22 MR.  BOCOCK:   You  had  asked  Mr.  lorio  sort 
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1  of  an  open-ended  question  which  was,  in  essence,  what 

2  was  the  basis  of  the  conclusion  that  you  reached  in 

3  your  opening  statement,  and  that's  kind  of  a 

4  difficult  question  for  Mr.  lorio  to  answer,  but  I 

5  think  he  had  some  things  he  wanted  to  add  by  way  of 

6  clarification. 

7  MR.  BARTOLOMUCCI:    By  all  means. 

8  MR.  BOCOCK:    Because  we  want  to  make  sure 

9  his  answer  to  that  gives  you  a  complete  picture  of 

10  what's  involved.   And  I  may  even  help  a  little  bit  to 

1 1  make  sure  we  get  all  the  issues  out  there. 

12  THE  WITNESS:   We  had  talked  about  the 

13  critique,  "review  procedure"  which  was  unusual,  the 

14  change  in  subpoena  compliance  and  then  we  talked 

15  about  the  November  '93  draft  procedure  that  was 

16  backdated  to  September,  and  I  don't  know  if  you've 

17  got  a  copy  of  that  document  or  not.   That  document  is 

18  available. 

1 9  Basically  that  procedure  tried  to,  if  it 

20  had  been  implemented,  tried  to  say  that  what  PLS  did 

21  by  holding  up  the  referrals  until  conducting  this 

22  review,  critique  procedure,  was  all  right.   It  seemed 
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like  it  was  an  effort  to  make  something  that  had 
occurred  questionable  and  out  of  the  ordinary  to 
appear  to  be  more  ordinary,  okay.   That  procedure  was 
not  signed.   It  was  just  sent  out  as  a  draft.   That 
document  is  available.  The  House  has  it.   If  you 
can't  find  it  with  all  that  other  stuff,  if  you  let 
me  know,  I  can  get  it  for  you,  okay? 
BY  MR.  BARTOLOMUCCI: 

Q      Well,  it's  probably  in  the  reams  and  reams 
of  paper,  but  just  so  I  understand  you,  you're 
telling  me  that  in  November  of  '93,  that  is  after  the 
date  of  the  critique,  the  critique  is  dated  October  7 
'93,  you're  saying  the  next  month,  in  November, 
there  was  a  memo  which  attempted  to  justify  or 
formalize  that  policy  and  then  it  was  backdated  to 
September? 

A      Yes.   It  would  have  been  a  procedure  that 
would  have  changed  the  June  17,  '93  procedure  to  a 
procedure  more  in  line  with  what  PLS  in  Kansas  did 
with  those  nine  referrals. 

Q      So  the  June  17,  '93  policy  memo  comes 
along,  and  it's  subjective  as  to  interpretations  as 


1  to  what  it  required  or  allowed  PLS  to  do;  is  that 

2  right? 

3  A      Only  in  the  mind  of  PLS. 

4  Q      In  the  mind  of  PLS.    In  your  view,  as  we've 

5  stated,  it  didn't  require  presubmission,  critique  or 

6  review? 

7  A      Nor  did  the  two  authors  of  the  document, 

8  that  was  not  their  intent,  either. 
Q      Who  were  they,  the  authors? 
A      Jim  Dudine  and  Carl  Gamble. 
Q      And  they  told  you  this? 
A      Yes.   Well,  we  had  a  telephone  conference 

because  I  was  faced  with  this  difficulty  of  getting 
these  referrals  along  the  road  and  out,  so  Lee  Ausen 
and  I  had  a  conference  call  with  Jim  Dudine  and  Carl 
Gamble  and  said  what  did  you  mean. 

Q  You  asked  them  about  it  when  the  issue  came 
up  about  presubmission  critique,  you  asked  them  since 
they  wrote  the  policy  what  they  meant  by  it? 

A      Yes.   And  they  said  no,  that's  not  what  we 
meant.   We  meant  an  information  copy. 

Q      Then  the  November  '93  draft  policy 
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1  attempted  to  formalize  PLS's  view? 

2  A      Yes. 

3  Q      Then  that  got  backdated  to  September? 

4  A      Yes. 

5  Q      In  an  apparent  attempt  to  ~ 

6  A      But  it  was  never  signed. 

7  Q      Which  was  never  signed? 

8  A      The  November  policy. 

9  Q      So  it  was  drafted  in  November,  but  the 

10  document  —  there's  a  document,  but  it's  dated 

1 1  September? 

12  A      It  was  drafted  in  November,  backdated  to 

13  September,  but  because  it  wasn't  signed,  it  doesn't 

14  have  any  force  and  effect  so  the  previous  policy  of 

15  June  17,  '93  is  still  the  one  that's  in  force  and 

16  effect,  okay? 

17  Q      Okay. 

18  MR.  BOCOCK:   Mr.  lorio  has  several  other 

19  points  to  make. 

20  BY  MR.  BARTOLOMUCCI: 

21  Q      Certainly. 

22 A      There  is  a  —  and  I've  got  to  find  it  in 
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1  here. 

2  Q      Just  for  the  record,  you're  looking  through 

3  the  October  7,  '93  critique/legal  review? 

4  A      Yes? 

5  A      On  page  7,  Arabic  6,  it  said  "could  the 

6  four  $3000  checks  be  relevant  to  a  fundraiser  event 

7  for  couples,  i.e.,  bank  with  gala,  et  cetera,  for 

8  which  tickets  cost  $1500  a  person  (in  1985  the  legal 

9  limit  was  not  1000,  but  was  $1500)." 

10  This  particular  information  there  was  not 

1 1  information  that  investigations  in  Kansas  City  had 

12  access  to. 

13  Q      Just  to  provide  a  little  bit  of  background, 

14  you're  reading  fi-om  the  critique.   A  question  raised 

15  by  PLS  about  a  specific  criminal  referral? 

16  A      Yes. 

17  Q      And  you're  telling  me  that  the  question 

1 8  raised  is  based  upon  ~  or  draws  fi^om  information 

19  which  wasn't  public  at  the  time? 

20  A      Yes. 

21  Q      How  do  you  know  that  the  information  wasn't 

22  public? 
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A      Because  this  same  explanation  for  the 
checks  was  in  a  White  House  press  release  some  three 
weeks  later. 

Q      And  you're  sure  of  this? 
A      Yes.   We  have  given  this  information  to  the 
interviews  of  the  House.   Yes,  we're  very  sure  on 
this.    I  think  we  can  even  tell  you  which  newspaper 
we  saw  it  in. 
Q      Okay. 

MR.  BOCOCK:    And  there's  also  no  report  of 
the  campaign  contributions  by  the  Clinton  campaign 
fiind,  and  it  was  a  fundraiser  after  the  campaign  was 
over. 

BY  MR.  BARTOLOMUCCI: 
Q      Let's  proceed  under  the  assumption  that 
you're  correct,  that  this  was  not  publicly  available 
information  at  the  time.   How  would  PLS  have  come  by 
it? 

MR.  KRAVITZ:    You're  asking  him  to 
speculate? 

MR.  BARTOLOMUCCI:    I'm  asking  if  he  has  any 

knowledge  about  how  PLS  would  have  come  by  it. 

76 
MR.  KRAVITZ:    That's  a  fair  question. 
THE  WITNESS:    Well,  I  have  --  only  what 
I- 

BY  MR.  BARTOLOMUCCI: 
Q      If  you  have  speculation,  you  can  label  it 
as  such. 

A      Only  what  I  ~  I  have  been  told  that  ~ 
well,  I  shouldn't  say  I've  been  told.    I've  read  this 
in  the  newspaper,  I  read  it  in  someone's  deposition, 
I  can't  remember  because  I've  read  so  much,  okay,  but 
I  didn't  create  this  information.   Jean  Hanson  was 
provided  a  copy  of  this  (indicating)  in  draft  form. 
MR.  BOCOCK:    By  "this,"  you  mean  the 
critique? 

THE  WITNESS:   The  critique. 
BY  MR.  BARTOLOMUCCI: 
Q      Jean  Hanson,  the  general  counsel  of 
Treasury? 

A      The  Treasury,  was  provided  a  copy  of  the 
critique  in  draft  form. 

Q      Do  you  know  ~  well,  that  must  have  been  in 
between  the  preparation  of  the  referrals  and  ~ 
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1  A      It  has  to  be  between  ~  I  think  we 

2  transmitted  in  October  8  and  I  think  PLS  was  given  a 

3  copy  of  the  referrals  on  the  28th  or  29th  or  30th  of 

4  September. 

5  Q      So  it  was  about  ~ 

6  A      10  days. 

7  Q      ~  a  10-day  window  there? 

8  A      Yes,  but  there's  no  one  ~  we  didn't  have 

9  access  to  that  information.   PLS  didn't  have  access 

10  to  that  information,  you  know. 

11  Q      So  it's  your  understanding  from  public 

12  reports,  or  et  cetera,  that  Hanson  was  provided  a 

1 3  draft  copy  of  it? 

14  A      Yes. 

15  Q      So  is  it  your  speculation,  perhaps,  that 

16  this  information  came  back  to  PLS  through  Hanson? 

17  A      Yes,  that's  our  speculation,  because  the 

18  wording  here  is  almost  ~  I  can't  remember  now,  but 

19  it  didn't  —  when  we  read  this,  it  didn't  flash 

20  anything  because  it  didn't  mean  anything.   You  know, 

21  well,  jeez,  they're  really  out  in  left  field  on  this, 

22  but  then  three  weeks  later  or  two  weeks  later,  there 
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1  it  is  in  a  White  House  press  release,  you  know,  it 

2  might  have  been  coincidental. 

3  Q      Who  noticed  that  that  White  House  press 

4  release  contained  this  information  which  had 

5  previously  appeared  in  the  critique? 

6  A      I  can't  remember  if  it  was  Jean  Lewis  or  Ed 

7  Noyes  or  Mike  Karen  or  myself;  I  just  can't  remember. 

8  Q      Somebody  in  KC  investigations  figured  this 

9  out? 

10  A      Yes. 

1 1  Q      Brought  it  to  your  attention? 

12  A      Yes. 

13  Q      I  imagine  you  made  some  inquiries  in 

14  PLS  about  this? 

15  A      No. 

16  Q      Didn't  talk  to  anybody  about  it? 

17  A      We  told  the  independent  counsel. 

1 8  Q      Did  anyone  in  PLS  say  something  to  you 

19  about  it? 

20  A      No. 

21  Q      So  you  don't  know  how  it  got  in  there? 

22  A      No,  1  have  no  idea. 
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Q      But  it  appears  as  though  it  was  information 
pertaining  to  some  political  fundraiser  for  Bill 
Clinton;  is  that  right? 

A      Right  there  (indicating).   With  that,  you 
can't  tell.   You'd  have  to  get  out  the  referral  and 
go  to  the  referral  section  that  they  are  critiquing 
to  see  exactly  ~  that  won't  give  you  the  complete 
picture.   You've  got  to  go  back  because  we're 
questioning  some  $3000  checks  that  were  going  through 
the  account. 

Q      Setting  aside  the  fact  that  the  question  of 
whether  this  could  have  come  from  the  White  House  or 
Jean  Hanson,  they're  raising  a  factual  question  here, 
a  possible  factual  explanation  for  these  checks? 

A      Yes,  trying  to  explain  what  the  checks 
might  have  been. 

Q      But  PLS  is  not  an  investigative  body  or  at 
least  ~  let  me  retract  that. 

They  didn't  do  any  further  investigating  of 
the  matters  in  the  criminal  referrals,  did  they? 

A      No. 

Q      By  and  large,  this  critique  relates  to 
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1  legal  questions  or  what-ifs  from  the  face  of  the 

2  referrals? 

3  A      Yes. 

4  Q      This  question  offers  possible  explanation 

5  based  upon  facts  which  were  not  part  of  the  criminal 

6  referrals? 

7  A      Yes. 

8  Q      So  even  setting  aside  the  issue  of  did  this 
come  from  Jean  Hanson,  from  the  AVhite  House,  there  is 
a  question,  is  there  not,  about  how  they  would  have 
known  this  at  all? 

A      Yes. 

Q      Or  why  this  would  have  been  something  ~ 
within  the  scope  of  their  mission? 

A      Yeah,  when  we  initially  read  that,  it 
just  ~  it  didn't  do  anything  because  it  doesn't  fit, 
it  doesn't  add,  but  it  was  unique  enough  that  when  it 
was  seen  later  in  the  newspaper,  it  flashed  for  a  lot 
of  people. 

Q      So  you  really  believe  this  is  highly 
unusual  and  extraordinary? 

A      Very  unusual. 
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1  Q      Do  you  have  anything  else  you  want  to  add 

2  about  it? 

3  A      One  of  the  things  that  I  had  mentioned 

4  earlier  is  that  the  ~  that  Madison  the  institution 

5  was  a  closed  institution.   All  of  the  civil  claims 

6  had  been  closed  by  April  Breslaw  back  in  1989  or 

7  1990.   There  was  no  ongoing  litigation,  no  ongoing 

8  anything  that  would  involve  PLS.    So  for  them  to  be 

9  tremendously  concerned  about  the  referrals  that  were 

10  going  out  on  Madison  doesn't  really  fit  because  they 

1 1  have  no  interest  in  a  closed  institution.   You  know, 

12  it  just  doesn't  add  up,  it  doesn't  make  any  sense. 

13  Q      There's  something  I  don't  understand. 

14  You're  telling  me  that  PLS  Kansas  City's  work  on 

15  Madison  was  done.   In  fact,  they  never -- since  it 

16  was  an  FDIC-assigned  institution,  the  institution  had 

17  been  closed  by  the  FDIC,  it  had  never  been 

1 8  assigned  ~ 

19  A      That  institution  had  been  handled  by  PLS  in 

20  Washington,  D.C.    The  Madison  civil  work  had  never 

21  been  assigned  to  the  Kansas  City  PLS  office.  They 

22  had  no  files,  they  had  no  interest,  they  had  no 


1  nothing  but  yet  they  wanted  to  do  a  critique  of  those 

2  referrals.  And  I  don't  know  why. 

3  Q      So  it  sounds  to  me  like  you're  telling  me 

4  that  it's  a  mystery  why  they  were  interested? 

5  A      Yeah.   They  never  asked  to  do  that  on  any 

6  other  institution  that  was  closed  that  we  did 

7  referrals  on. 

8  The  acronym  "PLS"  stands  for  professional 

9  liability  claim,  and  PLS  would  bring  lawsuits  against 

10  officers,  directors,  attorney,  accountants  and 

1 1  appraisers  for  negligible  work  that  would  cause  loss 

12  to  the  institution,  so  they  are  primary  negligence 

13  litigators,  okay.   And  that's  their  background, 

14  that's  their  experience.  It  is  not  civil  fraud,  it 

15  is  not  criminal. 

16  Q      Now,  there  was  some  continuing  civil  work 

17  being  done  on  Madison  out  of  Washington,  D.C;  is 

18  that  right? 

19  A      They  ~  a  civil  review  team  was  put 

20  together  in  June  of  '94. 

21  Q      Out  of  D.C? 

22  A      Out  of  Washington,  D.C,  yes. 
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Q      What  were  they  trying  to  do?   What  does  a 
civil  review  team  do? 

A      They  were  ~  well,  it  started  out  as  a 
civil  review  team  and  then  Pillsbury,  Madison  &  Sutro 
enters  into  the  picture  as  the  retained  law  firm  to 
assist  in  the  civil  review. 

Q      Just  explain  for  me  what  a  civil  review 
is. 

A      You  would  go  back  and  look  at  the  work  that 
was  done  by  the  first  attorney  who  had  the 
institution,  that  was  April  Breslaw.   You  would  go 
back  and  look  at  her  work,  look  at  the  documents  that 
she  looked  at  and  really  second-guess  whether  or  not 
she  made  valid  decisions.   We  had  done  the  same  thing 
in  the  fall  of  '93  after  all  the  referrals  were  done 
because  we  wanted  to  know  if  there  was  something  in 
Madison  that  we  needed  to  know  about,  so  I  assigned 
an  investigator  to  do  that  very  same  thing.   Took  him 
an  extended  period  of  time  because  we  couldn't  get 
the  records,  but  he  reached  the  conclusion  that  the 
decisions  that  April  Breslaw  had  made  were  correct. 

Q      So  at  the  time  that  this  civil  review  was 


being  conducted  in  D.C.,  the  opportunity  for  civil 
cases  to  be  brought  was  over,  those  cases  were 
closed? 

A      The  statute  extender  was  passed  by  Congress 
in  February  of  '94.    It  allowed  --  it  extended  the 
statute  of  limitations  on  civil  fraud,  and  I  think  on 
certain  negligent  matters  through  December  31  of  '95, 
but  the  only  thing  with  Madison  that  was  still  ~ 
now,  bear  in  mind  this  is  February  of  1994,  six  or 
seven  months  after  the  referrals  went  out  in  October 
of  '93.    The  only  viable  potential  claims  in  Madison 
were  civil  fraud.   The  problem  with  Madison  is  there 
was  always  plenty  of  merit,  okay.   There  was  always 
negligent  acts  within  the  institution,  but  there  was 
never  any  money  to  recover  so  it  doesn't  do  you  any 
good  to  bring  a  civil  suit  if  you  can't  recover. 

That's  the  conclusion  that  April  Breslaw 
reached,  that's  the  conclusion  that  we  reached.  I 
can't  tell  what  this  conclusion  that  Pillsbury, 
Madison,  Sutro  reached  because  we've  never  seen  their 
complete  report,  so  I  don't  know  where  they  are. 

Q      Well,  just  so  I  understand,  the  civil 
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1  review  was  intended  both  to  go  over,  to  review  the 

2  civil  work  which  had  already  been  done  in  Madison? 

3  A      Yes. 

4  Q      Under  the  leadership  of  April  Breslaw? 

5  A      Yes. 

6  Q      And  determine  whether  there  was  any 

7  possible  additional  civil  case  which  could  be  brought 

8  in  terms  of  civil  fraud? 

9  A      Yes,  yes.   That's  what  it  started  out  as, 

10  although  that's  not  what  it  ended  up  as. 

1 1  MR.  BOCOCK:   You're  talking  about  the  civil 

12  review  by  Pillsbury,  Madison  now,  aren't  you? 

13  THE  WITNESS:   Yes,  yes.   Pillsbury, 

14  Madison  &  Sutro,  I'll  just  say  Pillsbury,  was  hired 

15  by  Ellen  Kulka,  I  think  in  the  third  week  of  January 

16  of  1994. 

17  BY  MR.  BARTOLOMUCCI: 

1 8  Q      Tell  us  who  Ellen  Kulka  is. 

19  A      She  was  then  the  general  counsel  of  the 

20  RTC.   They  commenced  their  civil  review  of  Madison, 

21  but  it  was  more  than  a  civil  review,  okay.   They 

22  looked  at  every  single  document  that  pertained  to  the 
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1  referrals.   They  looked  at  everything. 

2  During  the  course  of  their  efforts,  and  I 

3  think  they  just  theoretically  recently  have 

4  completed,  like  this  summer,  maybe  July  of  this  year, 

5  they  completed  and  submitted  maybe  a  50-  or  60-page 

6  document  and  that  particular  document  dealt  with 

7  whether  or  not  Whitewater  caused  a  loss  to  Madison. 

8  Well,  that's  not  a  civil  issue,  that's  not  a  civil 

9  fraud  issue,  that's  a  criminal  issue.   So  what  they 

10  have  done,  and  the  American  taxpayer  has  paid  for  it, 

1 1  is  they  have  critiqued  the  referral. 

12  Q      Were  they  asked  to  do  that  by  the  RTC? 

13  A      I  don't  know  what  they  were  asked  to  do. 

14  General  counsel  would  have  to  answer  that  question 

15  for  you. 

16  Q      I  take  it  that  it's  ordinary  for  a  private 

17  firm  to  be  retained  to  conduct  a  true  civil  review? 

18  A      I  don't  know  that  it  ever  happened  before. 

19  Q      So  you're  saying  ordinarily  this  is 

20  performed  by,  as  in  this  case,  people  in  D.C.? 

21  A      Yes.   The  actual  fiinction  of  a  civil 

22  review,  that  would  mean  that  you  would  come  back  and 
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1  look  over  someone's  shoulder  to  make  sure  they  made 

2  good  decisions.   I  don't  know  that  I've  ever  seen 

3  that  happen  in  the  RTC,  okay.   This  is  maybe  the 

4  first  and  only. 

5  Q      That  is  it,  being  given  to  a  private  firm? 

6  A      Yes. 

7  MR.  BOCOCK:    What  Mr.  lorio  is  trying  to 

8  explain  to  you  are  some  additional  reasons  that 

9  support  his  conclusion  that  was  reached  in  his 

10  opening  statement  that  this  was  handled  in  a  highly 

1 1  unusual  manner.   You  may  or  may  not  know  that  the 

12  Pillsbury,  Madison  report  cost  something  like 

13  $4  million,  that  they  had  at  some  point  something 

14  like  25  lawyers  working  on  it  at  one  time,  that  the 

1 5  report  which  Mr.  lorio  can  explain  to  you 

16  substantially  interfered  with  the  operations  of  the 

1 7  investigation  department  for  a  period  of  many  months 

18  because,  of  course,  these  people  had  to  come  in  to 

19  get  this  information,  which  they  have  the  reason  that 

20  they  claim  to  do  it,  and  that  would  be 

21  understandable.  That's  never  been  done  before  and 

22  this  is  a  man  who  is  criticized  because  he  spent  too 
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1  much  time,  too  many  people  working  on  the  Whitewater 

2  case.  Are  you  with  me  here? 

3  THE  WITNESS:   And  I  didn't  spend 

4  $4  million. 

5  BY  MR.  BARTOLOMUCCI: 

6  Q      So  it's  your  view  that  this  civil  review 

7  conducted  by  Pillsbury,  Madison  &  Sutro  was  just  — 

8  was  another  thing  that  contributed  to  your  belief 

9  that  -- 

10  A      And  the  timing  is  very,  very  critical 

1 1  here.   Bear  in  mind  that  Mr.  Fiske  came  on  as  special 

12  counsel  in  January  of  '94,  and  Pillsbury,  Madison 

13  were  hired  in  January  of  '94.   They  staffed  up 

14  quicker  than  the  independent  counsel  did.    If  you 

15  will  look  at  their  report,  the  only  one  that  they 

16  have  submitted,  and  I  say  that  there's  other 

17  documentation  there  that  has  not  been  made  public. 

1 8  They  talk  about  the  Whitewater  and  Madison 

19  relationship  and  they  list  the  number  of  people  they 

20  have  interviewed  as  a  basis  for  preparing  this 

21  document.   Well,  they  interviewed  a  number  of  people 

22  that  didn't  have  a  darned  thing  to  do  with 
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1  Whitewater.  These  were  extraneous  interviews  that 

2  had  to  do  with  additional  referrals.   Most  of  the 

3  names  on  the  interview  list  you  will  recognize 

4  because  most  of  those  people  have  been  indicted. 

5  I  also  think  that  they  probably  got  to 

6  interview  the  people  before  Mr.  Fiske  or  Mr.  Starr 

7  got  to  interview  them.   I  think  there's  many 

8  questions  that  need  to  be  asked  and  answered  by 

9  Pillsbury  with  regard  to  what  were  they  doing,  why 

10  were  they  doing  it  and  who  was  telling  them  to  do  it, 

1 1  plus  spending  $4  million  to  do  it. 

12  Q      And  you  said  that  it  was  Ellen  Kulka  who 

13  made  the  decision  to  hire  Pillsbury,  Madison  to  do 

14  this? 

15  A      Yes. 

16  Q      And  presumably  she  set  the  parameters  of 

17  their  investigation? 

18  MR.  KRAVITZ:    Are  you  asking  him  to 

19  speculate? 

20  THE  WITNESS:   No,  I  --  to  the  best  of  my 

21  information,  she  made  that  decision. 

22  MR.  KRAVITZ:    Which  decision? 


1  THE  WITNESS:   To  hire  that  law  firm. 

2  MR.  KRAVITZ:   I  think  that  was  a  different 

3  question  than  what  was  just  asked. 

4  THE  WITNESS:   Okay,  but,  you  know,  that 

5  all  -  all  of  this  ~  you  know,  this  procedure  that 

6  prompted  me  to  say  what  I  said  in  my  opening 

7  statement  to  the  House,  you  know,  it  starts  in  the 

8  fall  of  '92  and  it  goes  on  for  ~  well,  it  goes  on 

9  through  July  of  '95.    It's  almost  a  three-year  period 

10  of  time  here  that  things  are  happening  that  are  not 

1 1  normal,  that  are  not  explained,  are  out  of  the 

12  ordinary,  the  little  statement  in  here  (indicating), 

13  and  then  you've  got  the  administrative  leave  where 

14  I'm  placed  on  administrative  leave,  I'm  brought  back, 

15  I'm  never  told  why  I'm  placed  on  administrative 

16  leave. 

17  BY  MR.  BARTOLOMUCCI: 

18  Q      We'll  come  to  the  administrative  leave 

19  issue,  but  I'm  still  curious  about  the  Pillsbury, 

20  Madison  work.    I've  read  the  report,  and  it  seemed  to 

2 1  me  that  it  spent  a  lot  of  time  talking  about  the 

22  criminal  referrals. 
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1  A      Uh-huh. 

2  MR.  BOCOCK:    Meaning  yes,  if  you  meant  to 

3  say  yes. 

4  THE  WITNESS:   Yes. 

5  BY  MR.  BARTOLOMUCCI: 

6  Q      What  do  you  think  of  that? 

7  A      If  they  were  hired  to  do  a  civil  review,  I 

8  would  like  to  see  a  document  that  tells  me  what  civil 
items  they  looked  at.    If  they  were  hired  to  do  a 
criminal  review,  then  that's  something  else. 

Q      In  other  words,  if  they  were  looking  into 
what  civil  claims  should  have  been  brought,  could 
have  been  brought,  that  wouldn't  normally  lead  them 
to  focus  upon  criminal  matters? 

A      That's  true. 

Q      They  really  wouldn't  have  a  reason  to  be 
looking  into  these  criminal  referrals  that  your 
office  prepared? 

A      Not  for  a  civil  review,  no. 

Q      Is  there  any  reason  to  believe  that  the 
suspected  crimes  in  the  criminal  referrals  would  be 
the  same  events  which  might  trigger  civil  liability? 
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1  A      They  might  have  some  commonality,  but  check 

2  kiting  is  not  one. 

3  Q      But  if  you  were  going  to  be  ~  if  you  were 

4  investigating  possible  civil  liability,  you  might  not 

5  start  or  dwell  long  at  all  upon  the  matters  in  the 

6  criminal  referrals? 

7  A      No.    You  would  look  at  the  officers  and  the 

8  directors  of  the  institution.    You  would  look  at  the 
attorneys,  accountants,  appraisers,  look  at  lending 
policy,  look  at  classified  loans,  you  would  look  at 
very  ~  standard  procedure  of  what  you  do.    The  other 
thing  that  bother  us  about  Pillsbury,  Madison  was 
they  weren't  bankers.   They  didn't  know  what  a  ~ 
they  didn't  know  banking  terms.   It  was  later  we 
found  out  that  a  secondary  contractor  was  hired  to  do 
the  bank  work  for  them  because  they  didn't  have 
attorneys  who  did  bank  work. 

Q      Let  me  ask  you  one  more  question  about 
Pillsbury.    I  believe  your  counsel  said  that  their 
work  on  the  civil  review  that  they  conducted 
interfered  with  your  work,  with  the  operations  of 
Kansas  City  investigations? 
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1  A      Well,  I  think  what  they  were  trying  to  do 

2  is  they  were  trying  to  shut  us  down  and  start  them 

3  up,  okay,  and  it  was  the  same  period  of  time  that  we 

4  were  told  well,  if  the  independent  counsel  calls  you 

5  and  wants  a  question  answered,  you  can't  answer  until 

6  PLS  tells  you  it's  all  right,  okay.   So  we  had  a 

7  situation  where  we  got  a  call  from  one  of  Mr.  Fiske's 

8  attorneys,  Julie  O' Sullivan,  and  we  said  well,  we 

9  can't  answer  until  we  get  permission.   So  two  or 

10  three  weeks  go  by  and  we  don't  get  permission,  and  I 

1 1  think  Ms.  O' Sullivan  became  infiiriated  and  she 

12  drafted  a  letter  that  went  to  PLS  in  Washington,  D.C. 

13  which  she  very  calmly  told  them  that  she  could  talk 

14  to  us  any  time  that  she  wanted  to  and  she  expected  us 

15  to  be  able  to  answer. 

16  Now,  she  sent  us  a  copy  of  her  letter  so 

17  that  we  knew  where  she  stood.   It  took  the  system 

18  within  RTC  to  let  us  know  that  we  could  talk  to  the 

19  Office  of  the  Independent  Counsel  approximately 

20  another  two  weeks,  but  we  knew  in  advance  and  we  were 

21  talking  anyway.   That's  unusual,  that's  very  unusual 

22  that  you  can't  talk  with  the  people  that  you've  given 
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1  your  referrals  to,  can't  answer  their  questions,  you 

2  can't  assist  them  in  their  investigation. 

3  I  think  what  they  were  trying  to  do  here  is 

4  trying  to  shut  us  down. 

5  Q      What  do  you  mean  by  that? 

6  A      Shut  us  down? 

7  Q      Yes. 

8  A      Not  be  involved  in  the  investigation  at 

9  all,  and  shovel  that  all  over  to  Pillsbury,  Madison 

10  and  let  them  be  the  group  that  interrelates  with  the 

1 1  Office  of  Independent  Counsel,  but  that  poses 

12  problems  for  the  independent  counsel.   There  was  a 

13  lot  of  ~  a  myriad  of  legal  problems  can  be 

14  associated  with  dealing  with  attorneys  that  represent 

15  an  agency  separate  and  distinct  from  what  we're 

16  talking  about. 

17  Q      Just  for  clarification  purposes,  these 

18  events  take  place  in  '94? 

19  A      Yes. 

20  Q      After  the  submission  of  the  criminal 

21  referrals,  after  the  appointment  of  Fiske,  and  later 

22  Starr? 
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1  A      Yes,  but  it  was  probably  their  high  point 

2  was  January,  February,  March,  April,  probably  the 

3  first  five,  six  months  of  '94. 

4  Q      On  the  same  day  ~  two  days  I  believe  that 

5  you  testified  before  the  House  Banking  Committee  and 

6  in  your  presence,  Jean  Lewis  also  testified,  and  I 

7  want  to  read  to  you  a  quotation  from  her  openmg 

8  statement  fi-om  that  session.    She  said  that  there  was 
a  "concerted  effort  to  obstruct,  hamper,  and 
manipulate  the  results  of  the  investigation"  that  is 
the  investigation  of  Madison  by  persons  in  the  RTC, 
the  U.S.  Attorney's  office  under  Paula  Casey  and  main 
Justice  in  Washington. 

MR.  KRAVITZ:    Is  that  all  a  quote  or  are 
you  now  paraphrasing? 

MR.  BARTOLOMUCCI:    I  think  I  end  quoted, 
didn't  I? 

COURT  REPORTER:    Yes. 

MR.  KRAVITZ:    Okay,  sorry. 

MR.  BARTOLOMUCCI:   The  record  will  reflect 
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BY  MR.  BARTOLOMUCCI: 
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1  Q      Do  you  share  that  view? 

2  A      Yes,  I  do.   Part  of  it  I  am  directly 

3  familiar  with.    Part  of  it  was  firsthand  knowledge  by 

4  her  as  she  tried  to  trace  that  first  referral, 

5  07004.    That's  --  I  don't  think  --  I  think  that's  the 

6  one  that  she's  primarily  referring  to  with  regard  to 

7  Justice  and  the  United  States  Attorney's  office  in 

8  Little  Rock. 
Q      As  you  heard  her  lay  out  the  story  as  she 

saw  it,  was  it  factually  accurate,  to  the  best  of 
your  knowledge  and  memory? 

MR.  BOCOCK:    I'm  going  to  instruct 
Mr.  lorio  not  to  answer  that  question  unless  you  want 
to  give  him  the  entire  I  think  it  was  10-page 
statement  of  this  woman.   There's  a  lot  of  statements 
in  there  and  they're  obviously  her  opinions. 
BY  MR.  BARTOLOMUCCI: 

Q      Fair  enough.   In  general  terms,  did  you 
agree  with  the  thrust  of  her  testimony? 

A      I  don't  ~  I  don't  remember  all  of  her 
testimony,  but  I  can  say  that  the  basis  of  what  I 
have  said  here  this  afternoon,  I  reached  the  same 
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1  conclusion  that  she  reached  based  on  the  facts  that  I 

2  have  presented  in  my  deposition. 

3  Q      Do  you  have  any  knowledge  of  contacts 

4  between  the  White  House  and  the  Resolution  Trust 

5  Corporation  regarding  Madison  or  the  Madison 

6  referrals? 

7  A      I  have  no  direct  information,  no.    I  know 

8  what  I've  read  in  the  paper,  documents  that  I  have 

9  seen,  but  as  far  as  having  any  direct  firsthand 

10  information,  no,  I  do  not. 

11  Q      What  about  firsthand  information  of 

12  contacts  between  Webster  Hubbell  and  the  RTC  or 

13  persons  in  the  RTC? 

14  A      No,  I  do  not.   There  are  some  advantages  to 

15  being  in  Kansas  City. 

16  Q      Barbecue,  for  one,  I  understand. 

17  A      Yeah. 

18  Q      Let's  talk  about  the  events  of  February,  I 

19  believe  it's  2,  1994  when  April  Breslaw  comes  to 

20  visit  the  Kansas  City  office.   Why  was  April  Breslaw 

21  in  Kansas  City  on  that  day? 

22 A      April  was  part  of  the  civil  review  team.   1 


1  objected  to  her  being  part  of  the  civil  review  team 

2  since  she  was  the  investigator  that  was  initially 

3  assigned  the  institution.   And  I  thought  how  can  you 

4  review  somebody's  work  if  they're  part  of  the  team 

5  that's  reviewing  it?   She's  got  a  vested  interest. 

6  Q      As  being  on  the  criminal  side,  why  were  you 

7  really  interested  or  involved  in  how  the  civil  review 

8  was  being  conducted? 

9  A      We  had  all  the  records,  so  they  couldn't  ~ 

10  they  couldn't  commence  or  do  a  civil  review  without 

1 1  going  through  the  records,  so  we  were  involved 

12  because  we  were  the  caretaker  of  the  records. 

13  Q      It  impacted  you  because  you  had  the 

14  documents? 

15  A      Yes. 

16  Q      Why  did  you  particularly  care,  however,  who 

17  was  conducting  it? 

18  A      Conducting  the  civil  review? 

19  Q      Yes. 

20  A      Other  than  her  being  involved,  I  didn't 

21  care.   I  didn't  think  it  looked  good  for  the 

22  corporation. 
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1  Q      So  you  were  stepping  out  of  strictly  a 

2  criminal  function  and  thinking  about  the  RTC  more 

3  broadly? 

4  A      Yeah.   I  think  approximately  45  days,  60 

5  days,  sometime  later  she  did  recuse  herself  from 

6  being  involved  in  the  civil  review. 

7  Q      April  Breslaw? 

8  A      Yes. 
Q      Who  did  you  voice  your  concerns  to? 
A      1  sent  an  E-mail  to  Mr.  Dudine,  and  I  think 

he  talked  to  Mr.  Hines,  but  I  don't  really  know  that 
for  sure. 

Q      Did  you  get  some  response  from  Mr.  Dudine? 

A      No. 

Q      To  your  knowledge,  was  April  Breslaw's 
recusal  her  own  decision  or  was  she  ordered  to  ~ 

A      1  do  not  know.    I  don't  know  ~  I  don't 
think  I  got  to  answer  your  question,  why  she  came  to 
Kansas  City  ~  oh,  I  did.    I  did  answer  it,  I'm 
sorry. 

Q      As  part  of  the  civil  review,  she  was 
there. 
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A      Right. 

Q      What  did  she  do  while  she  was  in  the 
office? 

A      She  flew  in  in  the  morning  and  spent  most 
of  the  morning  reviewing  records.   We  went  to  lunch. 
Then  after  lunch,  sort  of  towards  the  middle  of  the 
afternoon,  she  met  with  Jean  Lewis  and  talked  with 
Jean.   That's  the  only  time  that  she  was  ever  in 
Kansas  City,  before  or  after. 

Q      And  it  was  on  that  day  while  in  Kansas  City 
that  a  conversation  between  Ms.  Breslaw  and  Ms.  Lewis 
was  taped? 

A      Yes. 

Q      Did  you  have  any  knowledge  that  Ms.  Lewis 
was  going  to  tape  Ms.  Breslaw? 

A      No,  I  didn't. 

Q      Assuming  that  it  was  volitional? 

A      1  had  no  knowledge. 

Q      Ms.  Lewis  has  said  that  initially  the 
recording  was  accidental  or  unintentional,  but  that 
later  she  elected  to  continue  the  taping.   Do  you 
believe  her  when  she  says  that? 
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1  A      Yes,  I  think  she's  telling  the  truth. 

2  That  ~  you'd  have  to  see  that  recorder  to  understand 

3  the  probability  that  this  could  happen,  okay. 

4  Q      Government  issue,  I  take  it? 

5  A      No,  1  think  it's  even  worse  than  that.   I 

6  think  it's  her  own  that  she  had  had  for  about  nine  or 

7  10  years,  but  sometimes  it  would  just  start  up  and 

8  sometimes  it  would  stop.    I've  been  recorded,  a  lot 

9  of  people  have  been  recorded  while  talking  in  her 

10  office  and  saying  things.   I  don't  think  it  was  an 

1 1  intentional  act  on  her  part  when  it  started,  but  by 

12  her  own  admission,  once  she  knew  that  it  was  running 

13  at  some  later  time,  she  decided  to  continue.  That  is 

14  her  statement. 

15  Q      As  I  read  the  House  Banking  hearing 

16  transcript,  a  number  of  the  members  tried  to  ridicule 

1 7  the  possibility  that  this  recorder  would  have  turned 

18  itself  on,  but  you  don't  find  that  ridiculous? 

19  A      Well,  if  you  couldn't -- if  you  didn't  have 

20  the  opportunity  to  see  the  recorder  and  see  how  it 

21  operated,  the  crappy  little  toggle  switch  ~  once  you 

22  see  it,  1  think  you  will  understand  the  possibility 


1  that  it  could  have  occurred.   Without  seeing  it,  it 

2  doesn't  make  any  sense. 

3  Q      Now,  you  say  that  Breslaw  was  in  your 

4  office  as  part  of  the  civil  review.   As  part  of  that 

5  civil  review,  would  the  issues  that  she  was 

6  interested  in  be  ones  that  she  might  want  to  discuss 

7  with  Jean  Lewis? 

8  A      Well,  that's  a  very  good  question,  whether 

9  or  not  Whitewater  caused  a  loss  to  Madison  is  an 

10  issue  that  was  covered  in  the  criminal  referral,  it's 

1 1  not  a  civil  issue.   Again,  we're  back  to  that  same 

12  point. 

13  Q      Well,  what  I'm  trying  to  get  at  is  Breslaw 

14  has  said  that  she  had  no  intention  of  going  to  see 

15  Jean  Lewis,  and  my  question  to  you  is  did  the  reason 

16  for  her  being  there,  was  it  one  that  would  have  made 

17  it  logical  and  natural  that  she  would  want  to  talk  to 

1 8  Lewis  as  the  person  who  had  the  most  Madison 

19  knowledge? 

20  A      Most  knowledge,  yeah.   Everyone  on  a  civil 

21  review  team  who  came  to  Kansas  City  sooner  or  later 

22  went  in  and  talked  to  Jean  Lewis  because  she  knew 
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1  more  than  anybody  else.  April  Breslaw  wasn't 

2  different  than  anybody  else. 

3  Q      Did  Breslaw  talk  to  other  investigations 

4  people  while  she  was  there? 

5  A      I  think  she  did  talk  to  maybe  one  or  two 

6  others  about  different  institutions,  not  about 

7  Madison. 

8  Q      Breslaw  has  also  said  that  Lewis  was  not 

9  involved  in  the  civil  side  of  Madison.   Is  that  a 

10  true  statement? 

11  A      That's  not  true. 

12  Q      Can  you  explain? 

13  A      When  the  civil  review  started,  the  only 

14  person  who  was  there  from  outside  of  our  office  was 

15  an  investigator  from  Denver  by  the  name  of  Tom 

16  Murray.   And  then  Gary  Watts  shortly  thereafter  was 

1 7  involved,  he  was  an  investigator  out  of  Washington, 

18  D.C.,  but  we  had  a  number  of  people  both  in  the 

19  criminal  department  in  Kansas  City  and  in  other 

20  departments  in  Kansas  City  that  were  involved  in  the 

21  civil  review  simply  because  we  were  there,  we  had 

22  manpower  and  we  helped. 


1  A  number  of  those  people  were  given 

2  achievement  awards  for  the  work  that  they  did  on  the 

3  civil  review.   I  have  never  understood  why  it  was  so 

4  important  to  say  that  they  weren't  involved  when  they 

5  were  and  they  got  achievement  awards  for  their  work. 

6  I  don't  understand  that. 

7  Q      Breslaw  also  said  in  her  House  testimony 

8  that  you  "escorted"  her  to  Lewis,  to  Lewis's  office, 

9  and  "set  her  up"  to  be  talked  to,  to  be  interviewed 

10  by  Lewis.   Is  there  any  truth  to  that? 

1 1  A      She  tried  to  see  Jean  Lewis  earlier  in  the 

12  day,  but  Jean  was  not  available.  I  don't  remember 

13  what  was  going  on.   And  I  showed  her  where  Jean's 

14  office  was,  okay,  but  later  in  the  afternoon  when  she 

15  went  in  to  talk  with  Jean,  she  went  in  there  on  her 

16  own.    I  didn't  take  her  in  there. 

17  I  saw  that  the  door  was  closed  and  I  went 

1 8  in  and  knocked  on  the  door  and  I  saw  she  was  in 

19  there,  and  I  said  oh,  okay,  because  then  I  knew  that 

20  they  had  hooked  up,  but  no,  I  did  not  escort  her  to 

21  Jean's  office. 

22  Q      The  fu-st  time  she  went  to  Jean's  office. 
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1  that  was  at  her  request,  at  Breslaw's  request? 

2  A      I  don't  remember.   I  think  when  she  came 

3  down,  she  said  she  wanted  to  see  such-and-such 

4  documents.   And  I  had  do  you  want  to  talk  to  Jean. 

5  She  handled  it.    And  she  said  yeah,  I  think  ~  yeah, 

6  I  want  to  talk  to  Jean.   It  wasn't  a  big  deal.   I 

7  mean,  I  don't  think  maybe  she  had  thought  of  it 

8  before,  but,  you  know,  everybody  else  was  talking  to 

9  her,  1  didn't  think  it  was  a  big  deal  that  she  wanted 

1 0  to  talk  to  her.   1  would  have  been  surprised  if  she 

1 1  didn't  want  to  talk  to  her. 

12  Q      What  do  you  think  of  the  suggestion  that 

13  you  tried  to  manipulate  April  into  Jean's  office  for 

14  surreptitious  recording? 

15  A      I  never  liked  that  story. 

16  Q      This  may  seem  ~ 

17  A      It  didn't  accomplish  anything.   What  does 

1 8  it  accomplish?  You  know,  she  went  in  to  talk  to  Jean 

19  on  her  own. 

20  Q      This  may  seem  a  strange  question,  but  is 

21  there  a  sofa  in  Jean  Lewis's  office  or  was  there? 

22  A      No,  no  sofa,  never  was  a  sofa  in  there. 


1  Q      Speaking  hypothetical  ly,  if  the  taping  was 

2  intentional  on  Jean's  part  at  the  outset,  and  I 

3  stress  the  "if  here,  would  you  condone  that 

4  behavior? 

5  A      No,  no.    We  have  never  done  that. 

6  Q      And  you  didn't  condone  it,  what  happened? 

7  A      No,  no,  1  have  not.    1  think  luckily  for 

8  Jean,  1  don't  think  that  was  a  criminal  act  in  the 

9  state  of  Missouri.    In  some  states,  that  would  have 

10  been  a  criminal  act  but  it  wasn't  in  the  state  of 

1 1  Missouri. 

12  Q      Did  ~  would  the  responsibility  have  fallen 

13  upon  you  to  initiate  or  make  a  decision  about 

14  disciplinary  action  because  of  that  incident? 

15  A      Normally  I  would  say  yes,  but  with  regard 

16  to  Jean  and  the  position  that  she  occupied,  anything 

17  that  came  up  regarding  Jean,  1  went  right  to 

1 8  Mr.  Dudine  and  he  went  on  up  the  ladder.   And  I 

19  really  didn't  have  any  problems  with  that  because  of 

20  the  amount  of  press  coverage  that  was  going  on  and 

21  the  fact  that  she  was  so  well-known.   To  be  quite 

22  frank  with  you,  I  would  prefer  that  Washington  made 
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1  those  decisions  and  I  didn't  have  to  make  them,  so 

2  that  didn't  bother  me  at  all. 

3  Q      So  the  call  about  whether  or  not  to 

4  investigate  or  discipline  was  above  you? 

5  A      Yes. 

6  Q      You've  already  told  us  that  you  didn't 

7  think  it  was  appropriate  for  Breslaw  to  be  conducting 

8  or  be  part  of  the  civil  review,  and  that  was  because 

9  of  her  prior  involvement  in  the  Madison  civil  work? 

10  A      Yes. 

11  Q      Do  you  think  that's  a  reason  why 

12  Ms.  Breslaw  might  have  a  personal  stake  in 

1 3  downplaying  the  impact  of  Whitewater  Development 

14  Corporation  on  Madison? 

15  MR.  KRAVITZ:    I  object  to  that  question.   I 

1 6  mean,  if  you  want  to  ask  him  whether  he  has  any 

17  evidence  of  whatever  you're  referring  to  in  that 

18  question,  I'm  not  going  to  object  to  that,  but  I  mean 

19  it's  calling  for  rank  speculation. 

20  BY  MR.  BARTOLOMUCCI: 

21  Q      Let  me  try  to  rephrase  it.   To  your  mind, 

22  and  as  someone  who  has  to,  in  his  work,  be  sensitive 
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1  to  potential  conflicts,  is  it  logical  that  given 

2  Breslaw 's  earlier  work  on  Madison,  that  she  might 

3  have  a  motive  to  defend  what  she  had  done  and  thereby 

4  sacrifice  some  objectivity? 

5  MR.  KRAVITZ:    Same  objection.   I  mean,  I 

6  really  think  it's  the  same  question.   I'm  really  not 

7  trying  to  be  obstructive  here,  obstructionist  here, 

8  but  this  is  ~  questions  and  answers  get  into  the 

9  records  in  these  depositions  and  get  read  out  of 

10  context  in  open  hearings,  and  I  just  am  not  sure  why 

1 1  we  need  to  be  littering  our  record  with  what  I  think 

12  everybody  here  would  agree  is  pure  speculation. 

13  MR.  BOCOCK:    I  think  your  objection  is 

14  well-taken  in  most  respects.   I  think  probably 

15  Mr.  lorio  would  be  entitled  to  give  the  basis  of  his 

16  conclusion  that  it  would  create  a  conflict  of 

17  interest,  which  I  think  would  be  a  proper  question. 

18  MR.  KRAVITZ:    I  think  he's  akeady  said 

19  that  he  thought  there  was  a  conflict  of  interest. 

20  MR.  BOCOCK:    I  think  a  proper  question 

21  might  be  why.   That  would  be  very  close  to  what  you 

22  asked  and  not  be  objectionable. 
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1  BY  MR.  BARTOLOMUCCI: 

2  Q      Taking  that  as  a  friendly  amendment,  tell 

3  us  once  more  and  with  some  more  elaboration  about  why 

4  you  thought  Breslaw  ~  there  was  a  conflict  of 

5  interest  for  Ms.  Breslaw  to  be  working  on  the  civil 

6  review. 

7  A      She  was  the  lead  investigator  when  she  was 

8  in  the  FDIC  that  had  handled  that  institution,  and 

9  she  had  reached  what  I  thought  were  valid  conclusions 

10  on  why  all  the  civil  claims  were  closed  out.    1  even 

1 1  felt  more  comfortable  that  her  conclusions  reached 

12  were  correct  when  Ken  Foust  did  the  investigative 

13  review  of  Madison  and  furnished  his  documents  to 

14  PLS.    1  feh  very  comfortable.   And  I  thought  of  two 

15  things.    I  thought,  number  one,  it  made  the 

16  corporation  look  bad  that  when  you  review  a  decision, 

17  you  shouldn't  let  the  person  who  made  the  decision  be 

1 8  part  of  the  review  process,  okay.   I  thought  that 

19  made  the  corporation  look  bad. 

20  And  1  thought  from  a  very  ~  from  an 

21  ethical  standpoint,  just  a  pure  conflict  issue,  that 

22  she  shouldn't  be  involved  in  it.    I  have  no  ~  other 


1  than  that,  that  was  the  only  motivation  I  had. 

2  That's  the  only  information  I  had. 

3  Q      1  want  to  show  you  a  document  at  this  time, 

4  it's  Bates  numbered  GD  0005.    It's  a  memo  dated 

5  February  18,  1994  from  Gary  Davidson,  investigator, 

6  civil  fraud  to  L.  Richard  lorio,  field  investigations 

7  officer.   If  you  would,  would  you  read  the  first  two 

8  paragraphs  into  the  record? 

9  A      "On  January  11,  1994,  you  requested  that  I 

10  conduct  a  preliminary  investigation  into  Madison 

1 1  Guaranty  for  possible  civil  fraud  claims.   Procedures 

12  for  conducting  a  civil  fraud  investigation  require  a 

13  systematic  approach  of  gathering  information  by 

14  reviewing  available  documentation,  interviewing  RTC 

15  personnel.   On  January  13  or  14,  I  called  the 

16  assigned  PLS  attorney,  April  Breslaw,  for  the  purpose 

17  of  asking  whether  she  knew  of  any  fraudulent  activity 

18  that  was  not  addressed  in  the  criminal  referral. 

19  Before  1  could  ask  my  intended  question,  April  asked 

20  if  I  was  conducting  investigation  into  Madison 

21  Guaranty.   After  acknowledging  that  I  was,  she 

22  indicated  that  what  she  was  about  to  tell  me  was 
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1  being  stated  as  politely  as  she  could.   April  felt  I 

2  should  know  there  are  some  RTC  people  in  management 

3  positions  that  would  take  a  dim  view  of  me 

4  investigating  Madison  Guaranty.   She  also  advised  me 

5  1  should  be  very  careful  who  I  talk  to  and  what  I  say 

6  because  of  the  people  associated  with  Madison 

7  Guaranty." 

8  Q      Do  you  remember  receiving  this  memo? 

9  A      He  came  to  me  and  told  me  of  this 

10  conversation,  and  I  said  ~  and  this  was  —  I  can't 

1 1  remember  the  time.   I  can't  remember  if  he  told  me  a 

12  day  or  two  or  three  or  four  days.   I  don't  remember, 

13  but  I  said  you  need  to  write  that  up,  you  need  to 

14  document  that,  and  he  did. 

15  Q      So  he  communicated  this  information  to  you 

16  orally  and  you  were  sufficiently  impressed  by  it  that 

17  you  thought  it  should  go  on  paper? 

18  A      Well,  1  don't  know  that  I  was  impressed  by 

19  it.   That  was  very  early,  very  early  in  the  game,  and 

20  I  thought  it  was  unusual,  okay,  so  that's  why  I  asked 

21  him  to  document  it. 

22 Q      Did  he  explain  to  you  fiirther  what  was 
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1  meant  by  persons  would  take  a  dim  view? 

2  A      No,  that  was  strictly  speculation.   I  don't 

3  know  that  he  knew  what  she  meant  and  I  certainly 

4  didn't  know.   No,  it's  sort  of,  you  know,  beware. 

5  Q      Did  you  ever  discuss  this  statement  with 

6  April  Breslaw? 

7  A      No. 

8  Q      Based  upon  the  way  that  Mr.  Davidson 

9  explained  this  to  you,  did  it  seem  that  the  memory  of 

10  it  was  vivid  in  his  mind? 

1 1  A      Yes,  and  at  that  point  in  time,  he  was 

12  sharing  a  large  office  with  another  investigator,  and 

1 3  so  unbeknownst  to  Mr.  Davidson,  I  questioned  the 

14  other  investigator  and  I  said  are  you  familiar  with 

15  such-and-such  a  phone  call,  and  the  investigator  said 

16  no,  but  1  remember  that  he  was  very  upset  and 

17  exercised  by  what  was  said  over  the  phone  and 

1 8  appeared  very  shocked,  but  the  investigator  said  I 

19  have  no  idea  what  was  said. 

20  So  you  can  take  that,  you  know,  a  number  of 

2 1  ways. 

22  Q      So  you're  saying  that  Mr.  Davidson  shared 
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1  an  office  with  someone  who  witnessed  one  half  of  this 

2  conversation? 

3  A      Yes. 

4  Q      And  that  Davidson  appeared  to  be  very 

5  exercised  as  a  result  of  what  was  said? 

6  A      Yes.   He  interpreted  it  immediately  as  a 

7  threat. 

8  Q      Davidson? 

9  A      Yes.   I  don't  know  if  I  would  say  a  strong 

10  threat  or  mild  threat,  but  definitely  a  threat. 

1 1  Q      What's  your  reaction  to  this? 

12  A      Oh,  you'd  have  to  know  April  Breslaw, 

13  okay.   1  don't  know.   April  is  kind  of  hard  to  get 

14  along  with  for  an  investigator. 

15  Q      Now,  the  date  on  this  memo,  February  18, 

16  '94,  this  is  at  the  same  time  that  the  civil  review 

17  is  going  on? 

18  A      Yes. 

19  Q      Has  Pillsbury,  Madison  been  hired  at  this 

20  point? 

21  A      I  don't  know.    The  date  that  he  wrote  this, 

22  they  would  have.   The  date  that  it  occurred,  I  don't 
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1  know.   They  might  ~  maybe  not.    13th  or  14th,  they 

2  maybe  had  not  been  hired  yet. 

3  Q      But  it  was  in  that  ballpark? 

4  A      Yes. 

5  Q      Turning  your  attention  to  the  matter 

6  involving  Ms.  Lewis's  meeting  and  conversation  and 

7  release  of  documents  to  Congressman  Leach,  did  you 

8  know  that  she  was  going  to  do  this  in  advance  of  her 

9  doing  it? 

10  A      No,  I  did  not. 

11  Q      Do  you  know  what  she  gave  to  Congressman 

12  Leach? 

13  A      Specifically,  no.   Later  she  told  ~  we 

14  didn't  know  ~  Lee  Ausen,  her  immediate  supervisor 

1 5  and  1  did  not  know  about  this  until,  oh  gosh,  I  think 

1 6  maybe  when  Leach  made  his  speech  on  the  House  and  ~ 

17  on  the  House  fioor  and  released  documents.   I  think 

18  maybe  somewhere  ~  I  don't  know  what  the  time  is, 

19  March,  April,  somewhere  in  there. 

20  Q      So  Leach  made  a  public  statement  and  that's 

21  when  you  found  out  about  it? 

22  A      And  then  she  told  us  what  she  released,  she 
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1  gave  him  I  think  it  was  the  referrals  and  some  other 

2  documentation  and  I  picked  up  the  phone  and  called 

3  Washington,  and  I  said  this  is  what's  happened.  And 

4  I  said  I  don't  know  what  you're  going  to  do  but  my 

5  recommendation  is  that  you  probably  shouldn't  do 

6  anything. 

7  Q      Let's  take  that  piece  by  piece.   Was  it 

8  your  view  or  am  I  correct  to  assume  that  any  decision 

9  about  what  disciplinary  action,  if  any,  should  be 

10  taken  was  again  above  you? 

11  A      Yes. 

12  Q      Who  would  have  made  that  call? 

13  A      1  gave  the  information  to  Jim  Dudine,  and  I 

14  would  imagine  that  Jim  Dudine  was  talking  to  Tom 

15  Hindes  or  maybe  directly  to  Ellen  Kulka.   I  really 

16  don't  know. 

17  Q      Dudme  was  chief  of  investigations  in 

18  D.C.? 

19  A      He  was  director  of  investigations,  yes. 

20  Q      And  Hindes  was? 

21  A      He's  in  charge  of  PLS,  he's  at  the  top  in 

22  Washington. 


1  Q      But  you  said  it  was  your  advice  to  them  not 

2  to  take  any  action  against  her? 

3  A      Yes.   This  was  ~  you  know,  this  was  sort 

4  of  a  culminating  thing.    This  was  after  the  problems 

5  where  we  couldn't  talk  to  the  Office  of  Independent 

6  Counsel.   You  know,  this  thing,  it  just  sort  of  built 

7  up. 

8  Q      It's  1994,  it's  after  all  these  events 

9  we've  talked  about  today? 

10  A      Yes,  yes.   And  I  ~  you  know,  I'm  not  —  it 

1 1  caused  a  lot  of  problems  in  the  office  when  she  did 

12  this  because  this  is  not  something  investigators  do, 

13  okay.   We  don't  give  anything  to  nobody.    So  it 

14  caused  a  lot  of  problems,  caused  a  lot  of  hard 

15  feelings.   I  don't  know  that  I  would  have  done  it,  I 

16  don't  know  that  I  would  or  I  wouldn't.   I  can 

17  understand  why  she  did  it.    I'm  not  saying  that  I 

1 8  agree,  but  I  can  understand  why  she  did  it,  okay. 

19  There's  a  lot  of  people  in  the  office  who  didn't,  a 

20  lot  of  people  who  did.   It  caused  a  lot  of  conflict 

21  in  the  office. 

22  Q      Do  you  think  she  did  it  out  of  a  sense  of 
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1  frustration? 

2  A      I  think  so.    I  think  she  felt  like  the 

3  doors  were  closing  on  her  and  she  didn't  have 

4  anything  else  to  do,  and  so  she  did  it. 

5  Q      Is  it  your  impression  that  she  did  it  out 

6  of  personal  interest  or  some  sort  of  larger  interest? 

7  MR.  KRAVITZ:   Why  don't  you  ask  him  whether 

8  Ms.  Lewis  has  said  anything  to  him  or  whether  he  has 

9  any  knowledge  as  to  why  Ms.  Lewis  did  it  rather  than 

10  asking  him  just  to  speculate? 

1 1  MR.  BARTOLOMUCCI:   No,  I'm  assuming  he  is 

12  incorporating  what  knowledge  he  has  and  if  it's  ~ 

13  MR.  KRAVITZ:    Why  don't  you  ask  him  first 

14  if  he  has  any  knowledge  so  at  least  we  can  know  for 

15  the  record  whether  we're  in  the  realm  of  speculation 

16  or  knowledge. 

17  MR.  BOCOCK:    Why  don't  we  restate  the 

1 8  question. 

19  BY  MR.  BARTOLOMUCCI: 

20  Q      Let  me  start  again.  Have  you  spoken  to 

21  Ms.  Lewis  about  what  she  did? 

22 A      Yes,  and  I  said  why  — 
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1  MR.  BOCOCK:    Wait  a  minute.   What's  the 

2  next  question? 

3  THE  WITNESS:   Okay,  I'm  sorry. 

4  BY  MR.  BARTOLOMUCCI: 

5  Q      What  did  she  tell  you  about  why  she  did  it? 

6  MR.  BOCOCK:    There  we  go. 

7  THE  WITNESS:    I  think  she  was  frustrated, 

8  she  thought  ~  she  verbalized  to  me  that  she  thought 

9  the  investigation  was  being  impeded,  that  there  was 

10  obstruction  and  she  was  unable  ~  that  we  were  going 

11  to  be  unable  to  complete  our  job,  and  she  didn't 

12  think  that  there  was  any  other  avenue  open  for  her, 

13  that  this  was  the  only  thing  that  she  could  do  to 

14  keep  things  moving  along. 

15  BY  MR.  BARTOLOMUCCI: 

16  Q      Back  on  the  record  after  a  break,  returning 

17  to  a  prior  issue  about  the  November  '93  memo  which 

1 8  you  said  was  backdated  to  September,  is  this  that 

19  memo? 

20  MR.  KRAVITZ:   Does  it  have  a  Bates  number 

21  on  it? 

22  MR.  BARTOLOMUCCI:    It  does. 
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1  MR.  BOCOCK:   MC  0772  is  the  document 

2  identification  number. 

3  (Witness  reviewed  the  document.) 

4  THE  WITNESS:   It  might  be,  but  this  is  not 

5  the  document  I  remember,  but  I  might  not  be 

6  remembering  the  right  thing.   This  language  is  very 

7  similar,  but  I  don't  — 

8  BY  MR.  BARTOLOMUCCI: 

9  Q      Could  you  read  the  language  that  you're 

10  referring  to  and  say  what  page  it's  on? 

1 1  A      It's  under  criminal  referral,  and  it's  ~ 

12  what  page  is  it?   MCO  776.   And  it's  under  the 

13  heading  criminal  referral  and  it  says  A,  "review  in  a 

14  timely  manner  criminal  referrals  prior  to  filing  with 

15  the  appropriate  law  enforcement  authorities.   It  must 

16  be  understood  that  criminal  referrals  will  be  filed 

17  in  a  timely  fashion.   Under  no  circumstances  shall 

18  legal' s  review  unduly  delay  the  filing  of  criminal 

19  referrals."  There's  a  B  there,  it  says  "consult  with 

20  the  appropriate  PLS  litigation"  ~ 

21  Q      I  think  that's  enough.   To  your  knowledge, 

22  this  is  dated  September  8,  '93,  had  there  been  a 
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1  policy  of  reviewing  criminal  referrals  "prior  to 

2  filing  with  the  appropriate  law  enforcement 

3  authorities"? 

4  A      No. 

5  MR.  KRAVITZ:   As  of  what  time? 

6  MR.  BARTOLOMUCCI:    Prior  to  -- 

7  MR.  BOCOCK:   I  think  he  means  September  8, 

8  1993. 

9  BY  MR.  BARTOLOMUCCI: 

10  Q      Do  you  remember  seeing  this  document  on 

1 1  September  8,  '93  or  thereabouts? 

12  A      No.   The  document  that  we  saw,  and  I  can't 

13  say  that  this  is  or  isn't  the  document.   This  is  not 

14  the  document  that  I  remember. 

15  Q      Would  that  document  have  been  routed  to  you 

16  according  to  the  "to"  block? 

17  A      Uh-huh,  yes.   Yes,  yes,  it  would  have. 

18  Q      But  you  don't  remember  seeing  it? 

19  A      No. 

20  MR.  BOCOCK:   The  question  is,  do  you 

21  remember  seeing  document  MC  0772;  right? 

22  MR.  BARTOLOMUCCI:   Right. 
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1  THE  WITNESS:    I  don't  know.    This  one  could 

2  well  be  it  because  it's  not  initialed  so  it  is  not 

3  valid,  but  it  doesn't  say  draft  on  it.   I  do  remember 

4  when  we  got  the  document,  I  called  and  I  said  Jim, 

5  have  you  seen  this  document?  He  said  no,  so  I  faxed 

6  him  a  copy.   Now,  I  don't  remember  ~  it's  been  a 

7  long  time.   I  don't  remember  the  document  being  this 

8  long,  but  that  doesn't  really  mean  anything. 

9  MR.  KRAVITZ:    Can  I  see  that? 

10  BY  MR.  BARTOLOMUCCI: 

1 1  Q      There  are  allegations  that  Jean  Lewis 

12  leaked  Madison  information  to  the  press.   Do  you  have 

1 3  any  knowledge  of  her  doing  that? 

14  A      No,  I  don't  believe  she  leaked  any 

1 5  information  to  the  press. 

16  Q      Why  don't  you  believe  that? 

1 7  A      We  maintained  a  log.    Every  time  we  were 

18  contacted  by  the  press,  we  would  do  a  little  E-mail 

19  and  kick  it  to  the  public  affairs  person.   You  know, 

20  they  would  call  you  all  hours  of  the  day  and  night, 

2 1  at  home,  at  the  office,  and  many  times  they  would  say 

22  we  don't  want  you  to  —  don't  say  a  word,  but  did  you 
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1  know  this,  and  I  would  go  thank  you,  you  need  to  talk 

2  to  so-and-so. 

3  I  think  ~  I  don't  think  that  anyone  in 

4  Kansas  City  investigations  gave  information  about  the 

5  investigation  to  the  press.   I've  never  believed 

6  that.   And  the  reason  I  say  that  is  the 

7  information  ~  the  information  that  was  attributed  to 

8  us,  you  know,  we  get  a  call,  did  somebody  in  your 

9  office  give  this  to  the  press,  many  times  that  was 

10  information  we  didn't  know,  so  I  never  thought  that 

1 1  we  leaked  information  to  the  press. 

1 2  Q      And  you  actually  held  a  meeting  and  said 

1 3  this  to  some  of  your  staff? 

14  A      Yes. 

1 5  Q      And  you  never  leaked  any  information  to  the 

16  press? 

17  A      No,  I  didn't. 

18  Q      If  someone  had  leaked  Madison  information 

19  to  the  press,  who  would  have  had  access  to  such 

20  information  in  terms  of  numbers  of  people? 

21  A      Well,  you've  got  —  in  Kansas  City  you've 

22  got  the  PLS  people,  then  you  get  to  Washington, 
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1  you've  got  everyone  in  RTC  Washington  had  knowledge 

2  or  had  documentation  regarding  the  Madison 

3  investigation.   It  could  have  been  a  lot  of  people. 

4  Q      Can  you  give  it  a  number,  a  ballpark 

5  figure? 

6  A      Oh,  gosh,  a  hundred?  A  lot  ~  there's  a 

7  lot  of  different  people  that  had  information. 

8  Q      Let's  turn  to  the  events  of  August  1994. 

9  Was  it  during  that  month  that  you  were  placed  on 

10  administrative  leave? 

11  A      Yes,  August  of '94. 

12  Q      Do  you  remember  the  exact  date? 

13  A      It  was  August  15. 

14  Q      Who  else  was  placed  on  administrative  leave 

15  at  that  time? 

16  A      Lee  Ausen  and  Jean  -  Jean  Lewis  was  placed 

17  on  administrative  leave  three  or  four  days  later. 

18  Q      And  that  was  the  date  that  you  were 

19  notified  and  three  days  later  she  was  notified? 

20  A      She  was  in  the  hospital  and  they  waited 

2 1  until  she  came  back  from  the  hospital  and  then  they 

22  placed  her  on  administrative  leave.  All  this  stuff 
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1  is  going  on  in  the  press  and  she  knows  when  she  comes 

2  back  she's  gomg  to  go  on  administrative  leave,  too. 

3  Q      Did  she  learn  of  this  while  she  was  in  the 

4  hospital? 

5  A      Yes. 

6  Q      Why  was  she  in  the  hospital? 

7  A      I  don't  remember  if  it  was  blood  pressure 

8  or  ulcers  or  something.   It  was  one  or  the  other.   1 

9  can't  remember  now. 

10  Q      I'm  sure  this  didn't  help. 

11  A      No,  I  don't  think  so. 

12  Q      I  must  confess,  I'm  not  familiar  with  the 

13  term  "administrative  leave"  or  I  wasn't  before.  Can 

14  you  tell  me  what  that  signifies? 

15  A      You  are  removed  from  your  ftinction,  you 

16  turn  over  your  keys,  your  credit  cards,  anything 

17  that's  the  government's,  and  you're  told  to  go  home. 

18  They  say  well,  you're  going  to  be  on  adminisfrative 

19  leave  for  a  week  or  two  weeks  or  whatever,  but  don't 

20  come  back  unless  we  tell  you. 

21  Q      Was  this  paid  or  unpaid  leave? 

22  A      No,  this  was  paid.   This  was  paid. 
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1  Q      How  long  were  you  on  administrative  leave? 

2  A      We  were  on  administrative  leave  for  two 

3  weeks. 

4  Q      What  are  the  usual  or  some  of  the  reasons 

5  why  someone  would  be  placed  on  administrative  leave? 

6  MR.  BOCOCK:    If  you  know. 

7  BY  MR.  BARTOLOMUCCI: 

8  Q      If  you  know. 

9  A      Yeah.   We  were  unfamiliar  with  the 

10  process.   I  have  no  idea  what  happened,  what's  the 

1 1  rationale  for  doing  it.   Previously  to  us  going  on 

12  it,  I  had  never  heard  of  it. 

13  Q      Had  it  ever  happened  to  anyone  in  the 

14  Kansas  City  office  during  your  tenure  there? 

15  A      No. 

16  Q      How  did  you  find  out?  Describe  for  me  the 

17  circumstances  under  which  you  were  informed  that  you 

18  were  placed  on  administrative  leave. 

19  A      It  was  on  a  Monday  morning,  I  want  to  say 

20  about  9:30,  10:00  in  the  morning. 

2 1  Q      Were  you  at  the  office? 

22 A      I  was  at  the  office,  and  I  got  a  call  fi-om 
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1  Jack,  I  can't  think  of  Jack's  last  name  right  now. 

2  Q      Jack  Ryan? 

3  A      No,  no,  I  would  remember  that.   Jack  —  I 

4  can't  remember  Jack's  name.   It's  on  the  letter, 

5  isn't  it?   He  wanted  me  to  come  over  to  his  office. 

6  He  was  in  charge  of  the  ~  he  had  personnel  and  that 

7  group  and  he  wanted  me  to  come  over  to  his  office. 

8  Q      He  was  a  personnel  officer  in  Kansas  City? 

9  A      No,  he  was  a  director  of  something. 

10  Personnel  was  one  of  the  functions,  one  of  the 

1 1  functions  under  his  ~ 

12  Q      Was  he  in  sort  of  the  CEO's  office  or  -- 

13  A      No,  just  to  his  office.   I  went  in  there. 

14  Jack  Newcomb  was  there  and  Russell  Kauf&nan  and  Wayne 

15  Cooper. 

16  BY  MR.  BARTOLOMUCCI: 

17  Q      What  did  they  tell  you? 

1 8  A      They  said  we  received  this  letter  from 

19  Washington  and  handed  it  to  me.   And  I  said  —  I  read 

20  it  and  I  said  okay. 

21  Q      What  did  the  letter  say? 

22  MR.  BOCOCK:    Was  the  gentleman's  name  you 
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1  were  trying  to  think  of  Tom  Sarisky? 

2  MR.  BARTOLOMUCCI:    He  said  Jack  somebody. 

3  THE  WITNESS:   You  gave  me  Jack's  name. 

4  MR.  BOCOCK:   Jack  Newcomb. 

5  MR.  KRAVITZ:    Can  you  identify  what  it  is 

6  that  you're  reading  from  or  using  to  refresh  your  — 

7  MR.  BOCOCK:    My  notes. 

8  MR.  KRAVITZ:    I  think  if  you're  going  to 

9  use  them  to  refresh  your  client's  recollection  ~ 

10  MR.  BOCOCK:    I'm  not.    I'm  readmg  names  to 

11  him,  reading  someone  names.  He's  got  the  refreshed 

12  document. 

13  BY  MR.  BARTOLOMUCCI: 

14  Q      Well,  did  the  letter  say  more  than  that  you 

15  were  being  placed  on  adminisfrative  leave  or  was  that 

16  the  gist  of  it? 

17  A      It  was  a  short  letter.   I  think  it  was 

18  maybe  like  three  paragraphs  on  letterhead,  on  an 

19  E-mail.   It  didn't  say  much. 

20  Q      Do  you  remember  whose  signature  was  on  the 

21  letter? 

22 A      Tom  Hindes.   I  remember  that. 
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1  MR.  BOCOCK:    We've  got  it. 

2  THE  WITNESS:   They  have  got  a  copy  of  the 

3  letter. 

4  BY  MR.  BARTOLOMUCCI: 

5  Q      Would  you  care  to  read  the  critical  part  of 

6  it? 

7  A      Well,  I  thought  it  was  all  pretty 

8  critical.  It's  five  little  paragraphs.   It's  dated 

9  August  12,  I'm  sorry,  and  I  think  that's  a  Friday  - 

10  that's  on  a  Friday  and  I  think  I  received  it  on  the 

1 1  1 5th.   They  said  "you  are  hereby  placed  on 

12  administrative  leave  to  be  effective  immediately  upon 

13  receipt  on  August  15,  1994.   You  will  return  to 

14  active  duty  status  effective  the  beginning  of  your 

15  tour  of  duty  on  August  29,  1994.   This  status 

16  provides  you  continuation  of  full  pay  and  benefits. 

17  You  are  restricted  from  all  RTC  offices  including  all 

1 8  locations  in  the  Kansas  City  mefropolitan  area. 

19  "You  may  make  arrangements  with  Jack  W. 

20  Newcomb  to  remove  any  personal  items  you  have  at  your 

2 1  workstation.   Your  FDIC  RTC  identification  card  must 

22  be  returned  to  Mr.  Newcomb.  Your  time  and  attendance 
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1  forms  will  be  completed  and  processed  to  reflect 

2  administrative  leave  during  the  time  in  which  you  are 

3  in  this  status.   Please  note  that  during  this  period 

4  of  administrative  leave  you  are  prohibited  from 

5  engaging  in  any  kind  of  outside  employment.   If  you 

6  have  any  questions  you  may  contact  Randy  L. 

7  Mendelsohn,  chief,  employee  relations,  OHRM,"  gives  a 

8  Washington,  D.C.  phone  number. 

9  Q      What  happened  after  you  were  given  this 

10  letter  in  that  office? 

11  A      I  was  escorted  back  to  my  office  by  Wayne 

12  Cooper. 

13  Q      Who  is  he? 

14  A      He's  the  facilities  manager.  And  I  gave 

15  him  my  government  credit  card,  my  keys,  so  on  and  so 

16  forth,  and  then  I  thought  well,  I'm  going  to  get  my 

17  managers  together  and  they  can  hear  from  me  what's 

18  happened  and  I'm  going  to  put  one  of  them  in  charge, 

19  and  that's  what  I  did.   That  just  drove  them  crazy 

20  that  I  did  that. 

21  Q      Drove  who  crazy? 

22 A      Well,  Wayne  Cooper  and  the  people  across 
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1  the  street.   They  were  afraid  Washington  was  going  to 

2  be  mad  at  them.   I  really  didn't  care  if  Washington 

3  was  mad  at  them  or  not. 

4  Q      Because  he  was  trying  to  get  you  out  of  the 

5  building? 

6  A      Yeah,  as  quick  as  he  could. 

7  Q      Did  he  physically  walk  you  out  of  the 

8  building? 

9  A      Oh,  yeah,  walked  me  to  my  car. 

10  Q      Did  he  hold  your  arm  or  anything  like  that? 

1 1  A      No,  he  didn't.   No.    Wayne  is  a  nice  guy. 

12  He  apologized  all  the  time  he  was  doing  it.   He  said 

13  I've  got  to  do  this,  I've  got  to  do  this,  I'm  sorry. 

14  No,  he  was  fine. 

1 5  Q      What  was  your  immediate  reaction  when  you 

16  learned  of  this? 

17  A      Well  -- 

1 8  Q      Were  you  surprised,  astonished? 

19  A      Yes  and  no.   The  things  had  sort  of  been 

20  building  up,  and  I  didn't  know  what  might  or  might 

21  not  happen.   I  was  kind  of  surprised  by  this.   You 

22  know,  I  was  ~  it  surprised  ~  I  wasn't  surprised 


3067 

131 

1  that  something  happened.   I  was  surprised  that  this 

2  happened,  okay. 

3  Q      Were  you  embarrassed  or  mad? 

4  A      No.    I  really  didn't  -  no,  those  aren't  -- 

5  that  didn't  fit  my  range  of  emotions.   I  was  trying 

6  to  figure  out  what  is  going  on,  why  ~  there's  got  to 

7  be  more  to  this  than  this  letter.   What  is  going  on. 

8  And  nobody  ~  but  there  was  no  one  to  talk  to,  no  one 

9  to  give  you  any  information. 

10  I  tried  to  contact  this  lady,  but  I  got  no 

1 1  answer  and  the  reason  1  received  no  answer  is  because 

12  she  was  in  Kansas  City  ready  to  start  the  OHRM 

1 3  investigation  as  to  whatever  allegations  there  were 

14  against  us.    So  really  she  was  unavailable  to  talk 

15  to. 

16  Q      So  did  anyone  explain  to  you  why  you  were 

17  put  on  leave? 

18  A      No,  never  ever. 

19  Q      Did  you  talk  to  Ms.  Lewis  and  Mr.  Ausen 

20  about  this  and  ~ 

21  A      Later  I  talked  to  them,  and  they  had  no 

22  information,  either. _^___ 
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1  Q      No  one  explained  it  to  them? 

2  A      No. 

3  Q      Subsequently  did  anyone  ever  talk  to  you 

4  about  it? 

5  A      No. 

6  Q      Or  during  that  two-week  period  you  were  not 

7  contacted? 

8  A      Never. 

9  MR.  BOCOCK:    Let  me  just  say  for  the  record 

1 0  here,  too,  that  Mr.  lorio  retained  me  and  on  his 

1 1  behalf  1  asked  Messrs.  Mendelsohn  and  Sarisky  what 

12  the  basis  of  the  administrative  leave  was.   They 

13  wouldn't  tell  me.    I  offered  to  make  Mr.  lorio 

14  available  to  answer  any  questions,  give  them  any 

1 5  documents,  answer  any  charges,  provide  any 

16  assistance,  they  declined  that  all. 

17  BY  MR.  BARTOLOMUCCI: 

1 8  Q      Did  you  or  do  you  suspect  that  this 

19  employment  action  was  related  to  Madison? 

20  A      That's  what  I  thought.   That's  what  I  still 

21  think. 

22  Q      I'm  correct,  aren't  I,  that  the  three 
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1  people  placed  on  leave,  you,  Mr.  Ausen,  Ms.  Lewis, 

2  are  the  only  three  people  whose  names  appear  on  every 

3  single  Madison  referral? 

4  A      Yes. 

5  Q      Did  anything  finally  come  of  this?   Was  any 

6  final  action  taken  against  you,  sort  of  a  sanction  of 

7  any  sort? 

8  A      Yes  and  no. 

9  Q      Other  than  the  leave  itself. 

10  A      Oh,  it  drags  on.    It  raises  up  its  ugly 

1 1  head  from  time  to  time.   We  can't  ~  we're  unable  to 

12  get  any  information  with  regard  to  why,  what  were  the 

13  reasons,  what  are  the  allegations,  are  there  any 

14  facts,  can  we  respond  to  them,  nothing.   We  were 

15  involved  in  this  as  recently  as  this  week,  okay. 

16  Q      Throughout  your  employment  and  experience 

17  with  the  government,  have  you  ever  heard  of  a 

18  situation  where  someone  was  subject  of  an  adverse 

19  employment  action  and  they  didn't  have  a  chance  to 

20  respond  to  charges  or  to  talk  about  it  or  discuss  the 

21  matter? 

22 A      They  don't  consider  this  an  adverse 


1  employment  action  because  they  say  I  wasn't  hurt,  I 

2  didn't  lose  my  job  and  I  was  allowed  to  come  back  to 

3  work.   I  think  that  begs  the  question  because  we 

4  don't  talk  about  reputation  and  character. 

5  Q      You  were  hurt  by  this? 

6  A      1  think  I  was,  yes. 

7  Q      Did  it  undermine  your  authority  when  you 

8  returned  to  work? 

9  A      Very  much  so.   It  took  a  considerable 

10  period  of  time  to  put  things  back  together  and  get 

11  the  structure  in  the  system  operating  again. 

12  MR.  BOCOCK:    I  would  just  like  to  make  a 

13  statement.  As  my  official  26  cents,  Mr.  lorio  made  a 

14  claim  to  the  RTC  under  the  what  so-called  plan  of 

15  indemnification,  has  a  big  long  name,  but  that's  what 

16  it's  known  as,  and  that  claim  was  allowed  in  part, 

17  but  it  was  denied  as  to  any  claim  for  expenses  he 

18  incurred,  and  there's  not  a  huge  number,  but  expenses 

19  he  incurred,  it's  a  lot  to  Mr.  lorio,  in  connection 

20  with  the  OMR  -  OHRM  investigation.   One  of  the 

2 1  explanations  he  was  given  is  he  was  not  acting  in 

22  official  capacity  when  —  that  the  claim  against  him. 
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the  action  which  we,  of  course,  claim  is  why  he  was 
put  on  administrative  leave,  was  not  taken  against 
him  in  an  official  capacity,  and  the  reasoning  of 
these  wizards  is  that  if  he's  placed  on 
administrative  leave,  there  had  to  be  a  reason,  and 
the  reason  had  to  be  he  was  not  acting  in  the  best 
interest  of  the  RTC,  and  if  you're  not  acting  in  the 
best  interest  of  the  RTC,  by  definition,  you  can't  be 
acting  in  an  official  capacity,  therefore,  they 
reasoned  by  use  of  a  circular  model  he  couldn't 
possibly  be  acting  in  his  official  capacity  so  he 
doesn't  get  indemnified,  which  is  particularly 
interesting  when  we  are  given  no  basis  of  the  claim 
of  why  he  was  put  on  administrative  leave. 

So  now  not  only  has  Mr.  lorio  not  been 
given  the  basis  for  being  put  on  administrative  leave 
nor  given  an  opportunity  to  answer  questions,  he 
asked  to  come  forward  under  oath  to  answer  questions 
and  was  denied  that  privilege,  but  now  economic 
sanctions  are  being  levied  against  him  and  he's 
not  ~  his  claim  has  been  denied.  And  the  reason  his 
claim  has  been  denied  is  for  secret,  undisclosed      
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reasons,  he  was  put  on  administrative  leave,  so  we 
have  filed  an  appeal,  suggesting  to  them  that  maybe 
before  they  deny  his  claim  for  secret  reasons,  that 
they  ought  to  ask  and  find  out  if  any  of  the  secret 
reasons  are  true  since  it  would  seem  to  me  that  that 
would  have  to  be  a  determination  RTC  makes  in 
deciding  whether  he  was  acting  in  an  official 
capacity. 

Anyway,  just  a  fascinating  sort  of  Catch-22 
associated  with  this  whole  administrative  leave 
issue.   So  I've  given  you  my  speech,  but  thank  you 
for  listening. 

THE  WITNESS:   We  have  furnished 
documentation  to  appropriate  parties  on  this  issue 
this  week. 

BY  MR.  BARTOLOMUCCI: 
Q      Even  Senator  Riegle  was  concerned  about 
this  action,  wasn't  he? 

A      Well,  I  don't  know  about  Senator  Riegle, 
but  I  know  during  the  House  hearings,  Barney  Frank 
was  concerned  about  it,  and  I  learn  more  every  day. 
More  people  knew  what  was  going  on  in  administrative 
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1  leave  than  I  did  and  I  was  one  of  the  people 

2  involved.   I  find  it  kind  of  interesting. 

3  Q      Other  than  this  incident,  have  you  ever 

4  been  sanctioned  or  disciplined  during  your  time  with 

5  the  RTC? 

6  A      Never  with  the  RTC  or  any  other  position 

7  I've  ever  held. 

8  Q      Now,  Lewis  and  Ausen  were  also  placed  on 

9  administrative  leave.  Can  you  think  of  any  reason 

10  why  someone  might  have  done  that,  why  that  would  have 

1 1  happened? 

12  A      Not  any  factual  reason,  no.   They  are  much 

13  in  the  same  position  I  am.   They  would  like  to  know 

14  also. 

15  Q      Certain  allegations  have  been  raised,  as  I 

16  understand  it,  that  may  be  related  to  this  action,  to 

17  the  effect  that  perhaps  you  showed  favoritism  to 

18  certain  people  within  the  office.   Is  there  any  truth 

19  to  that? 

20  A      No. 

21  MR.  BOCOCK:   What  allegations  are  these 

22  that  we're  talking  about?  I'm  not  sure  I  understand 
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1  your  question.   You  said  certain  allegations  have 

2  been  made. 

3  BY  MR.  BARTOLOMUCCI: 

4  Q      Allegations  that  perhaps  you  were  playing 

5  favorites  within  the  office,  perhaps  to  persons 

6  because  they  were  from  Tulsa? 

7  MR.  BOCOCK:   Are  you  representing  to  him 

8  there  are  allegations  made  to  that  effect  or  are  you 

9  making  stuff  up  or  what? 

10  BY  MR.  BARTOLOMUCCI: 

11  Q      I'm  asking  whether  there's  any  truth  to  the 

12  idea  that  you  played  favorites  within  the  RTC. 

13  A      No.   I  would  like  to  address  the  Tulsa  - 

14  MR.  BOCOCK:   Just  let  him  ask  the 

15  questions. 

16  BY  MR.  BARTOLOMUCCI: 

17  Q      When  you  returned  to  the  RTC  after  the 

18  administrative  leave,  did  you  return  to  the  same 

19  position  that  you  had  prior  to  that  time? 

20  A      Yes,  I  did. 

21  Q      And  you  had  the  same  formal 

22  responsibilities? 
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A      Yes. 

Q  And  to  your  knowledge,  no  other  official 
sanction  has  been  levied  against  you  as  a  resuh  of 
this? 

A      To  the  best  of  my  knowledge,  yes. 

Q      I  just  have  a  couple  of  more  questions  for 
you.   Jean  Lewis,  who  was  also  placed  on 
administrative  leave,  how  long  have  you  known  her? 

A      I've  known  Jean  since  1991.   She  was  hired 
in  the  Tulsa  office  as  an  investigator,  I  think  in 
June  of  '91,  June  or  July  of  '91,  May,  somewhere  in 
there. 

Q      Did  you  come  to  form  an  opinion  about  the 
quality  of  her  work? 

A      Well,  her  work  product  has  always  been 
good.    You  know,  she  takes  pride  in  her  work  and  she 
turns  out  a  good,  quality  product. 

Q      Do  you  have  an  opinion  about  the  quality  of 
the  criminal  referrals  that  she  prepared  and  worked 
on? 

A      Those  were  good  criminal  referrals.  I  have 

never  —  there's  no  one  who  was  intended  to  receive 
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1  those  referrals,  i.e.,  the  independent  counsel  or  the 

2  United  States  Attorney  or  the  FBI.   I  have  never 

3  heard  any  criticism  from  any  of  those  people  about 

4  those  referrals. 

5  Q      Do  you  have  any  reason  to  believe  that  her 

6  work  on  Madison  was  politically  motivated? 

7  A  No,  I  don't  think  that's  true. 

8  Q  You  find  her  very  dedicated  to  her  job? 
A  Yeah,  she's  very,  very  conscientious. 
Q  And  do  you  believe  she  was  convinced  that 

there  was  criminal  activity  that  took  place  in 
connection  with  Madison? 

A      Yes. 

Q      Were  you  politically  motivated  in  how  you 
handled  the  Madison  case? 

A      No. 

Q      Do  you  have  anything  else  which  you  would 
like  to  add  before  we  finish  this  half? 

A      No. 

MR.  BARTOLOMUCCI:   Then  I'll  just  thank  you 
for  being  so  patient. 

THE  WITNESS:   Okay. 
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1  MR.  KRAVITZ:   Off  the  record. 

2  (Discussion  off  the  record.) 

3  EXAMINATION 

4  BY  MR.  KRAVITZ: 

5  Q      Mr.  lorio,  I'm  going  to  apologize  in 

6  advance.  I'm  going  to  be  jumping  around  from  subject 

7  to  subject.   My  main  purpose  in  doing  that  is  to  try 

8  to  be  as  efficient  as  possible  and  repetitive  as 

9  little  as  possible.   I'll  certainly  try  to  focus  your 

10  attention  on  the  subject  matter  that  I'm  questioning 

1 1  you  about  before  I  start  asking  you  questions. 

12  Initially,  you  were  asked  a  question 

1 3  earlier  in  the  deposition  about  what  you  were  going 

14  to  do  professionally  after  the  RTC  closes  its  doors 

15  at  the  end  of  1995,  and  I  believe  you  testified  that 

16  you  didn't  know  yet  what  you  were  going  to  do.   My 

1 7  question  is  this.   Are  you  one  of  the  RTC  employees 

1 8  who  is  guaranteed  a  position  at  the  FDIC? 

19  A      No,  I  am  not. 

20  Q      I  want  to  ask  you  some  general  questions 

21  about  what  usually  happens  after  a  criminal  referral 

22  is  submitted  by  the  Kansas  City  field  office  of  the 
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1  RTC  to  the  relevant  United  States  Attorney's  Office 

2  and  FBI  field  office  in  whatever  the  referral 

3  involves. 

4  You  were  asked  some  questions  about  how 

5  long  it  usually  takes  for  the  RTC  field  office  to 

6  be  ~  to  hear  something  back  from  the  Department  of 

7  Justice,  and  1  believe  you  testified  that  that 

8  usually  happens  in  approximately  90  days;  is  that 

9  correct? 

10  A      At  the  outside,  yes. 

1 1  Q      Now,  when  you  said  that  you  usually  hear 

12  something  back  within  approximately  90  days,  what 

13  were  you  referring  to  that  you  actually  would  receive 

14  from  the  Department  of  Justice? 

15  A      We  might  not  receive  anything;  we  might 

16  just  get  a  phone  call.   We  might  get  a  phone  call 

17  let's  say  from  the  assistant  United  States  Attorney 

18  in  Omaha  that  says  hey,  this  ties  in  with  something 

19  else  I'm  working,  can  you  do  such-and-such  if  we  need 

20  it  real  quick,  or  I  don't  really  think  we're 

2 1  interested  in  this,  but  let  me  look  at  it  for  a 

22  while,  or  I  really  like  this,  but  I  can't  get  to  it 
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for  four  or  five  months,  that  kind  of  conversation. 

Q      And  so  what  you're  saying  is  that  this 
first  communication  following  the  submission  of  the 
referral  usually  occurs  sometime  within  90  days  of 
the  submission  of  the  referral? 

A      Sometimes  it  occurs  within  a  week, 
sometimes  it's  toward  the  outside,  maybe  it's  at  the 
end  of  the  90  days.    Sometimes  they  go  on  them  right 
away,  sometimes  they  don't  like  it  and  they  give  you 
a  declination  right  away. 

Q      Do  these  initial  contacts  usually  occur 
between  the  RTC  and  the  FBI  or  the  RTC  and  the  U.S. 
Attorney's  office? 

A      It  can  be  either  way. 

Q      And  you  testified  that  criminal 
investigators  who  have  worked  on  referrals  tend  to 
follow  the  referral  or  follow  up  on  the  referral 
after  it's  been  submitted;  is  that  correct? 

A      Yes. 

Q      Now,  when  does  that  usually  happen  and  for 
what  purpose? 

A      The  way  work  is  assigned  to  an  investigator 


is  it's  assigned  on  an  institution  basis,  and  we  try 
to  assign  the  work  so  that  the  investigator  is 
working  with  the  same  FBI  office  or  same  United 
States  Attorney's  office  on  a  repetitive  basis  so 
they  can  establish  a  good  working  relationship. 

Q      So  that's  why  you  tend  to  assign  one 
investigator  to  a  number  of  failed  institutions 
within  a  given  judicial  district? 

A      Right.   The  states  that  we  have,  except  for 
some  of  the  populated  ones  up  north,  like  Oklahoma 
has  two  districts  ~  three  now,  yes,  Arkansas  has 
two,  Kansas  has  got  two  and  it  just  works  better. 

Q      Okay,  but  what  is  the  purpose  for  the 
criminal  investigator  who  has  submitted  the  referral 
to  keep  track  of  what's  going  on  with  the  referral? 

A      They  maintain  a  file,  and  they  know  the 
date  that  they  sent  the  referral  because  we  do  those 
return  receipt  to  make  sure  that  the  document  has 
arrived.   And  I  don't  know  if  it's  any  formal 
procedure.  They  will  be  working  on  other  things  and 
maybe  they  make  a  note  on  their  calendar  or 
something,  but  within  a  period  of  time,  if  they  don't 
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1  hear  anything,  then  they  start  to  wonder. 

2  Q      What  is  the  period  of  time? 

3  A      I'd  say  90  days. 

4  Q      So  basically,  in  the  usual  case  a  criminal 

5  investigator  who  has  submitted  a  referral  to  the 

6  Department  of  Justice  would  have  no  cause  to  wonder 

7  until  approximately  90  days  had  passed;  is  that 

8  correct? 

9  A      Yeah,  that's  probably  true. 

10  Q      And  it  would  be  ~  and  so  in  the  typical 

1 1  case,  the  RTC  cruninal  investigator  wouldn't  make  a 

12  call  to  the  Justice  Department,  the  U.S.  Attorney's 

13  office  or  the  FBI  to  find  out  about  the  referral 

14  until  about  90  days  had  passed? 

15  A      Uh-huh,  yes. 

16  Q      Now,  you  testified  that  your  office,  the 

17  RTC  field  office  in  Kansas  City,  sends  out  its 

1 8  criminal  referrals  by  return  receipt? 

19  A      Yes. 

20  Q      So  in  other  words,  you  actually  learn  by 

2 1  what  comes  back  in  the  mail  whether  or  not  the 

22  referral  has  actually  been  delivered  to  the  U.S. 


1  Attorney's  office  and  the  FBI? 

2  A      Yes. 

3  Q      So  for  your  purposes,  a  formal 

4  acknowledgment  fi-om  the  FBI  or  the  U.S.  Attorney's 

5  office  is  not  necessary,  is  it? 

6  A      That's  true.   We  sometimes  still  get  them, 

7  though.    It  just  depends.   The  procedures  aren't 

8  uniform  with  the  United  States  Attorney's  office. 

9  Some  send  letters  of  confirmation,  some  don't. 

10  Q      When  referral  C0004  was  submitted  in  early 

1 1  September  1992  to  the  FBI  and  the  U.S.  Attorney's 

12  office  in  Little  Rock,  was  that  sent  by  return 

13  receipt  mail? 

14  A      I  think  so,  yes. 

1 5  Q      And  did  a  return  receipt  ~  or  did  a 

16  receipt  come  back  in  the  mail,  to  your  knowledge? 

17  A      I  think  so.    I  really  don't  pay  much 

1 8  attention  to  that  because  it  is  pretty  standard. 

19  Q      You  certainly  never  have  been  told  that  a 

20  return  receipt  did  not  come  back? 

21  A      That's  right. 

22  Q      And  so  in  that  case,  you  didn't  need  to 
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know  ~  your  office  did  not  need  to  be  notified  by 
the  FBI  directly  to  know  that  the  FBI  had  actually 
received  C0004;  correct? 

A      That's  true. 

Q      And  your  office  did  not  need  to  be 
affirmatively  notified  by  the  United  States 
Attorney's  office  in  Little  Rock  to  know  that  C0004 
had  actually  been  received  in  the  U.S.  Attorney's 
office  either;  correct? 

A      That's  true. 

Q      Now,  going  back  to  the  more  general 
situation  that  we  were  talking  about  before,  what 
you've  testified  to  is  that  if  approximately  90  days 
have  passed  since  the  submission  of  a  criminal 
referral  and  the  investigators  who  have  worked  on  the 
referral  have  not  been  contacted  by  either  the  U.S. 
Attorney's  office  or  the  FBI,  they  might  make  a  call 
themselves  to  fmd  out  what's  going  on? 

A      Yes. 

Q  What's  ~  what  is  really  the  purpose?  What 
do  you  want  to  find  out,  whether  someone  is  actually 
conducting  a  grand  jury  investigation?  What  are  you 


trying  to  learn? 

A      We  want  to  know,  is  this  going  to  be  an 
ongoing  investigation  that  I'm  going  to  have  to 
allocate  resources  to?   If  so,  let  me  know, 
especially  because  of  the  —  it's  always  been  that 
way  for  us  because  we  never  knew  how  long  we  were 
going  to  be  around,  so  if  you  want  us  to  help  you, 
then  let  us  know.   And  also,  there's  a  records 
problem.   We  can't  maintain  all  these  records  at  our 
office.   We  have  an  off-site  warehouse  that's  about 
12  miles  away.   So  if  you're  not  going  to  get  to  it 
right  away,  we're  going  to  take  these  300  boxes,  put 
them  out  in  the  warehouse  and  bring  something  else 
in.   So  it's  a  way  for  us  to  align  our  resources. 

Q      It's  really  a  way  for  your  office  to  plan 
what  it's  going  to  be  working  on  most  intensively 
over  the  next  period  of  time? 

A      Yes. 

Q      And  that's  important  because  your  office 
has  limited  resources;  correct? 

A      Yes. 

Q      You  have  insufficient  resources  to  focus 
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1  your  attention  on  all  of  the  failed  institutions  and 

2  possible  criminal  activity  relating  to  those  failed 

3  institutions  that  exist? 

4  A      At  one  time,  yes. 

5  Q      You  testified  earlier,  and  I'm  paraphrasing 

6  so  if  I'm  not  exactly  right,  I  apologize,  but  you 

7  testified  earlier  to  the  effect  that  in  February  or 

8  March  1993,  you  became  aware  that  Ms.  Lewis  had 

9  started  calling  the  Justice  Department  to  find  out 

10  what  was  going  on  with  referral  C0004;  is  that 

1 1  correct? 

12  A      Yes. 

13  Q      Now,  to  your  knowledge,  was  that  period  of 

14  time,  February/March  1993,  was  that  the  first  time  in 

15  which  Ms.  Lewis  contacted  either  the  U.S.  Attorney's 

16  office  or  the  Federal  Bureau  of  Investigation  or  the 

17  main  Justice  Department  to  inquire  about  the  status 

18  of  the  1992  criminal  referral  in  the  Madison  case? 

19  A      I  think  so. 

20  Q      Did  you  ever  discuss  with  Ms.  Lewis  whether 

21  that  was,  in  fact,  the  first  period  of  time  in  which 

22  she  had  inquired  of  the  Justice  Department  or  any  of 
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1  its  satellite  branches  into  the  status  of  the  Madison 

2  referral? 

3  A      She  would  periodically  tell  me  who  she  had 

4  inquired  of  and  what  had  happened,  and  I  can't  be 

5  specific  as  to  the  timing,  but  I  think  that's 

6  approximately  the  right  time. 

7  Q      Okay.   So  just  so  the  record  is  clear,  you 

8  think  that  Ms.  Lewis  told  you  that  around  February  or 

9  March  1993  was  the  first  time  that  she  inquired  into 

10  the  status  of  the  criminal  referral  with  any  official 

1 1  of  the  Department  of  Justice? 

12  MR.  BOCOCK:    That's  not  what  you  testified 

13  to.   Do  you  understand  what  he's  saying? 

14  THE  WITNESS:   Yes. 

15  MR.  BOCOCK:    In  other  words,  did  she  say 

16  this  is  the  first  time  I  called  them  or  is  that  the 

17  first  time  you  remember  her  telling  you  that  she 

18  called  them? 

19  THE  WITNESS:    I  think  it's  the  first  time  I 

20  remember  her  telling  me. 

21  MR.  BOCOCK:    Big  difference. 

22  BY  MR.  KRAVITZ: 


3077 

151 

1  Q      Did  you  ever  ask  Ms.  Lewis  whether  or  not 

2  that  was  the  first  time  she  had  inquired  of  any 

3  official  of  the  Department  of  Justice  or  the  U.S. 

4  Attorney's  office  or  the  FBI  into  the  status  of 

5  criminal  referral  C0004? 

6  A      I  don't  remember,  but  I  ~  I  just  don't 

7  remember. 

8  Q      Did  you  have  any  conversations  with 

9  Ms.  Lewis  --  well,  strike  that. 

10  I  take  it  from  your  testimony,  then, 

1 1  that  ~  well,  let  me  ask  it  this  way. 

12  In  October  1992,  this  is  now  the  month 

13  after  C0004  was  submitted  to  the  United  States 

14  Attorney's  office  and  the  FBI,  to  your  knowledge,  did 

15  Ms.  Lewis  contact  the  FBI  field  office  in  Little  Rock 

16  to  inquire  into  the  status  of  that  criminal  referral? 

17  A      I  don't  know. 

18  Q      To  your  knowledge  in  October  1992,  did 

19  Ms.  Lewis  contact  any  official  of  the  United  States 

20  Attorney's  office  in  Little  Rock  to  inquire  into  the 

21  status  of  criminal  referral  C0004? 

22 A      I  specifically  --  I  don't  know,  but  let  me 

152 

1  say  something  that's  not  quite  to  that  point.    Since 

2  she  had  all  of  the  institutions  in  Arkansas,  okay, 

3  and  there's  other  referrals  out  of  other 

4  institutions,  she's  talking  back  and  forth  with  the 

5  FBI  and  United  States  Attorney  quite  frequently 

6  anyway,  okay.   So  maybe  something  was  said  and  maybe 

7  something  wasn't.   I  don't  know. 

8  Q      Well,  actually,  I  think  that's  a  good 

9  point.   Is  what  you're  indicating  that  it's  certainly 

10  possible  that  while  Ms.  Lewis  was  communicating  with 

1 1  officials  of  the  U.S.  Attorney's  office  or  the  Little 

12  Rock  FBI  office  on  another  matter,  she  might  have 

13  made  some  comment  or  asked  a  question  about  C0004? 

14  A      I  think  it's  possible. 

15  Q      Well,  let  me  then  rephrase  the  question 

16  this  way.   To  your  knowledge,  in  September  or  October 

17  1992,  did  Ms.  Lewis  have  any  communications  with 

18  officials  of  the  Little  Rock  FBI  office  in  which 

19  Ms.  Lewis  inquired  about  the  status  of  the  criminal 

20  referral  C0004? 

21  A      I  don't  know. 

22  Q      To  your  knowledge,  in  September  or  October 
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1  1992,  did  Ms.  Lewis  have  any  communications  with 

2  officials  of  the  U.S.  Attorney's  office  in  Little 

3  Rock  in  which  Ms.  Lewis  inquired  about  the  status  of 

4  criminal  referral  C0004? 

5  A      I  don't  know  that  either. 

6  Q      During  that  time  period,  September  and 

7  October  1992,  did  you  ever  ask  Ms.  Lewis  to  inquire 

8  of  any  official  at  either  the  FBI  Little  Rock  field 

9  office  or  the  United  States  Attorney's  office  in 

10  Little  Rock  what  the  status  was  of  criminal  referral 

1 1  C0004? 

12  A      I  don't  think  so. 

13  Q      Do  you  have  any  uncertainty  about  that? 

14  A      No.   The  referrals  were  transmitted  in 

15  September?  I  simply  don't  ~  I  don't  think  so,  but  I 

16  don't  remember.   I  don't  think  so. 

17  Q      Are  you  positive  that  you  did  not  ask 

18  Ms.  Lewis  repeatedly  during  that  time  to  inquire  of 

19  the  FBI  Little  Rock  field  office  into  the  status  of 

20  the  criminal  referral  C0004? 

21  MR.  BOCOCK:   Mr.  lorio,  he's  just  asking 

22  for  your  best  memory. 
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1  THE  WITNESS:   I  don't  think  so. 

2  BY  MR.  KRAVITZ: 

3  Q      You  don't  think  what? 

4  A      I  don't  think  I  --  I  don't  think  that  I 

5  told  her  to  contact  them,  no. 

6  MR.  BOCOCK:   His  question  was  are  you 

7  positive  you  didn't  do  it. 

8  MR.  KRAVITZ:   Well,  that  wasn't  what  the 

9  question  was,  actually. 

10  MR.  BOCOCK:   Wasn't  it?  Restate  it  then, 

1 1  I'm  sorry. 

12  BY  MR.  KRAVITZ: 

13  Q      The  first  question  was  whether  he  ever, 

14  during  that  two-month  time  period,  September  and 

15  October  of  1992,  asked  Ms.  Lewis  to  contact  an 

16  official  of  the  FBI  or  the  U.S.  Attorney's  office  in 

17  Little  Rock  to  inquire  into  the  status,  and  he  said 

18  he  didn't  believe  so? 

19  MR.  BOCOCK:   He  said  he  doesn't  remember, 

20  but  he  doesn't  think  so. 

21  BY  MR.  KRAVITZ: 

22  Q      Let  me  rephrase  the  question  this  way.   If 
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1  someone  were  to  say  that  during  that  time  period, 

2  September  and  October  1992,  you  repeatedly  asked 

3  Ms.  Lewis  to  contact  either  the  FBI  in  Little  Rock  or 

4  the  U.S.  Attorney's  office  in  Little  Rock  to  inquire 

5  into  the  status  of  the  criminal  referral  C0004,  would 

6  that  be  correct? 

7  A      No,  it  wouldn't  be  correct. 

8  Q      And  you're  positive  that  that  would  not  be 

9  correct? 

10  A      Yes.   I  might  have  asked  her,  have  you 

1 1  heard  anything,  but  that  quick,  1  wouldn't  have 

12  directed  her,  I  don't  remember  that,  no. 

13  Q      Because  that  would  have  been  inconsistent 

14  with  the  general  policy  of  waiting  about  90  days 

15  before  it  really  became  a  concern  that  something 

16  should  be  happening;  correct? 

17  A      Yes. 

18  Q      Toward  the  end  of  1991,  you  were  in  the 

19  Tulsa  office;  is  that  correct? 

20  A      Yes. 

2 1  Q      And  your  position  there  was  as  a  supervisor 

22  in  the  criminal  investigations  section? 
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1  A      No. 

2  Q      What  was  your  position? 

3  A      I  was  assistant  director  for 

4  investigations. 

5  Q      Did  that  cover  both  criminal  and  civil? 

6  A      Yes. 

7  Q      How  many  investigators  in  that  office 

8  worked  on  criminal  matters  and  how  many  worked  on 

9  civil  matters  toward  the  end  of  1991? 

10  A      Gosh,  I  think  maybe  two  or  three  worked  on 

1 1  criminal. 

12  Q      And  how  many  on  civil? 

13  A      Maybe  five  or  six  or  seven.   I  don't 

14  remember  how  many  we  had. 

15  Q      And  that  office  had  jurisdiction  over  how 

16  many  states? 

17  A      Two. 

18  Q      Oklahoma  and -- 

19  A      Arkansas. 

20  Q     Now,  at  that  time  Ms.  Lewis  was  one  of  the 

21  criminal  investigators;  is  that  correct? 

22  A      Yes. 
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1  Q      In  the  Tulsa  office? 

2  A      Yes. 

3  Q      And  she  had  principal  responsibility  for 

4  failed  institutions  —  well,  criminal  investigations 

5  relating  to  failed  institutions  in  Arkansas? 

6  A      Yes. 

7  Q      And  again,  this  was  consistent  with  the 

8  idea  of  having  an  investigator  assigned  principally 

9  to  a  number  of  failed  institutions  within  one 

10  judicial  district  so  that  he  or  she  could  have  an 

1 1  ongoing  relationship  with  the  prosecutors  and  the 

12  FBI? 

13  A      Yes,  and  also,  you  know,  we  inherited  the 

14  Arkansas  shops  later  than  the  Oklahoma  shops.    We 

15  didn't  initially  have  the  Arkansas  institutions. 

16  Those  were  as  a  result  of  reorganization,  we  received 

17  those,  I  think  in  early  '91,  so  they  — 

1 8  Q      Before  that  time,  Arkansas  was  covered  by 

19  another  field  office? 

20  A      By  the  Kansas  City  office,  yes.   Then  in 

21  1991,  we  ~  early  '91  we  reported  to  Dallas  as  a 

22  result  of  the  reorganization,  then  we  started 


1  reporting  to  Kansas  City  and  we  were  given 

2  responsibility  for  the  Arkansas  shops,  so  we  had 

3  acquired  responsibility  for  those  shops  later  than 

4  the  Oklahoma  shops. 

5  Q      Do  you  know  how  it  was  that  in  late  1991, 

6  the  priority  was  set  among  failed  financial 

7  institutions  in  Arkansas  ~  well,  strike  that.   Let 

8  me  start  over. 

9  When  you  were  in  the  Tulsa  office  of  the 

10  RTC  back  in  1991,  you  were  aware  that  a 

1 1  prioritization  was  going  on  as  to  which  failed 

12  institutions  the  RTC  field  office  would  focus  its 

13  investigative  resources  on;  is  that  correct?  I  mean 

14  that  goes  on  all  the  time,  doesn't  it? 

15  A      Yes,  yeah.   It  was -- yeah. 

16  Q      It's  really  kind  of  a  constant  process  of 

17  kind  of  evaluating  what's  out  there  and  trying  to 

18  figure  out  which  institutions  should  be  focused  on? 

19  A      Yes. 

20  Q      In  the  criminal  area  back  around  that 

21  period  of  time,  late  1991/early  1992,  what  factors 

22  were  considered  in  determining  which  institutions  the 
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1  RTC's  limited  investigative  resources  would  be 

2  focused  on  in  the  criminal  area? 

3  A      Well,  we  would  focus  on  all  of  the 

4  institutions.    It  was  not  a  question  that  we  would  or 

5  would  not  focus.   We  were  going  to  focus  on  all  of 

6  them.   It  was  just  a  question  of  which  ones  would  we 

7  do  first. 

8  Q      How  was  that  question  answered,  as  a 

9  general  matter? 

10  A      Well,  if  ~  and  these  were  all  inherited 

1 1  institutions  from  another  office.   Some  of  them  had 

12  before  that  been  FDIC  institutions.   If  the  initial 

13  review  and  the  documents  that  we  had  didn't  indicate 

14  that  there  was  anything  there,  that  institution  was 

15  placed  low  on  the  list.   Consequently,  Madison  was 

16  going  to  be  way  back,  one  of  the  lower  institutions, 

17  but  we  ~ 

18  Q      Just  specifically  what  are  you  referring 

19  to?   Why  was  Madison  ~  why  was  Madison  low  down  as 

20  of  late  1991 /early  1992? 

21  A      Because  it  had  ~  all  the  claims  had  been 

22  closed  on  it  and  there  was  nothing  in  any  of  our 
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1  documentation  that  indicated  that  there  was  any 

2  criminal  activity,  so  that's  why  it  was  going  to  be 

3  worked  way  at  the  end. 

4  Q      In  other  words,  you  were  aware  that  the 

5  Madison  case  or  the  failure  of  the  Madison  Bank  had 

6  been  the  subject  of  a  criminal  investigation  in  the 

7  past  that  actually  had  resulted  in  the  trial  and 

8  acquittal  of  Mr.  McDougal;  correct? 

9  A      Yes. 

10  Q      And  as  far  as  you  knew,  there  were  no 

1 1  criminal  violations  in  addition  to  those  that  had 

12  been  the  subject  of  the  trial  of  Mr.  McDougal? 

13  A      Yes. 

14  Q      And  that  was  one  of  the  reasons  I  think  you 

1 5  testified,  then,  that  the  Madison  case,  at  least  as 

16  of  late  1991 /early  1992  was  low  down  on  the  priority 

17  list  for  upcoming  criminal  investigations;  is  that 

18  correct? 

19  A      Yes. 

20  Q      What  other  factors,  in  addition  to  previous 

2 1  investigations,  were  considered  by  criminal 

22  investigators  in  Tulsa  field  office  back  in  late  1991 


3082 

161 

1  or  early  1992  in  setting  priorities  among  failed 

2  savings  and  loan  institutions  for  criminal 

3  investigations? 

4  A      That's  hard  to  say.   We  didn't  pay  much 

5  attention  to  the  size  of  the  institution  because  that 

6  wasn't  a  controlling  factor,  okay,  whether  it  was  a 

7  big  institution  or  little  institution,  that  really 

8  didn't  make  any  difference, 

9  Q      Why  is  that? 

10  A      Doesn't  correlate.  Size  of  institution 

1 1  doesn't  indicate  whether  there's  criminal  activity  or 

12  not  criminal  activity. 

13  Q      But  didn't  you  testify  earlier  that  one  of 

14  the  reasons  why  the  RTC  makes  criminal  referrals  is 

15  because  in  criminal  cases,  the  RTC  often  has  the 

16  opportunity  to  obtain  restitution  orders? 

17  A      Yes. 

18  Q      And  isn't  it  --  doesn't  it  just  make  common 

19  sense  that  if  all  other  things  are  equal,  an 

20  institution  that  has  failed  at  greater  loss  to 

2 1  taxpayers  than  one  that  has  failed  at  a  smaller  loss 

22  is  more  likely  to  result  in  a  larger  restitution 
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1  order? 

2  A      If  there  was  criminal  activity,  but  if 

3  there's  no  criminal  activity,  it  doesn't  add. 

4  Q      But  if  everything  else  is  equal,  the  size 

5  of  the  loss  is  something  that  would  be  considered  in 

6  setting  priorities,  wouldn't  you  agree? 

7  A      For  the  civil  area,  probably,  but  not 

8  necessarily  for  the  criminal  area. 

9  Q      Well,  let  me  —  what  if  you  had  two 

10  institutions  that  both  appeared  to  have  similar 

1 1  amounts  of  fi-aud  involved,  criminal  fraud  involved. 

12  Would  you  then  consider  ~  would  you  then  consider 

13  the  size  of  the  loss  caused  by  that  fraud  in 

14  determining  the  RTC's  priorities  for  criminal 

1 5  investigation? 

16  A      If  we  knew  that  information  then,  yeah, 

1 7  that  would  probably  make  a  difference. 

18  Q      So  there  are  circumstances  under  which  the 

19  size  of  the  institution  or  the  size  of  the  loss  can 

20  be  relevant  in  setting  priorities? 

21  A      If  that  was  predetermined,  but  bear  in  mind 

22  that  most  of  the  times  we  don't  know  this  until  we  go 
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Q      Okay.   Well,  let  me  ask  you  this 
hypothetical  question.   Let's  assume  that  the  RTC 
Tulsa  field  office  in  late  1991  or  early  1992  looked 
at  its  resources  in  the  criminal  investigations  area 
and  concluded  that  it  had  sufficient  investigative 
resources  to  conduct  an  ~  a  criminal  investigation 
regarding  one  failed  S&L  in  Arkansas.  Now,  it  knew 
that  there  were  two  S&L  institutions  that  had  failed 
in  Arkansas  on  the  same  day,  neither  had  been 
investigated  previously,  so  that  wasn't  an  issue, 
previous  investigation  was  not  an  issue.   What 
factors  would  be  looked  at  in  determining  which  of 
those  two  failed  institutions  became  the  subject  of  a 
criminal  investigation? 

A      Any  ~  you  know,  we're  back  to  the  same 
point.   Any  information  that  would  indicate  to  us 
that  there  had  been  criminal  activity.   If  we  had  no 
information  that  there  had  been  or  had  not  been 
criminal  activity,  that  would  be  a  very  hard  question 
to  answer. 

Q      So  in  other  words,  you  would  consider 
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1  available  information  about  the  failures  of  both 

2  institutions  and  try  to  determine  preliminarily  which 

3  institution  appeared  to  have  failed  more  as  the 

4  result  of  criminal  activity? 

5  A      Yes. 

6  Q      And  obviously  you  would  focus  your 

7  resources  on  the  institution  that  appeared  to  have 

8  been  failed  by  criminality? 
A      If  we  knew.   See,  the  point  that  you're 

making  is  that  you're  thinking  that  there's  this 
abundance  of  knowledge  there  that  we  know  before  we 
look.   That's  the  exception  rather  than  the  rule.   We 
usually  don't  know  until  we  look. 

Q      Okay.    I  don't  mean  to  be  making  any 
assumptions.   I  just  am  asking  questions.   What  else 
would  you  ~  what  else  would  be  looked  at  in  deciding 
which  of  those  two  institutions  would  get  top 
priority  for  a  criminal  investigation  under  those 
circumstances? 

A      Oh,  information,  whether  it  came  from  any 
work  that  the  RTC  or  FDIC  had  done,  any  information 
that  the  civil  investigator  might  have  picked  up,  any 
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1  information  that's  in  the  exams  or  any  other  criminal 

2  referrals  that  might  have  happened  to  the  institution 

3  before  it  failed,  just  anything  historical  that  would 

4  indicate  maybe  we  should  look. 

5  Q      And  as  of  late  1991  or  early  1992,  your 

6  information  in  the  Tulsa  office  about  Madison  was 

7  that  as  far  as  anyone  was  aware,  there  was  no 

8  criminal  ~  there  was  no  criminality  related  to  the 

9  failure  of  that  bank  that  had  not  already  been  the 

10  subject  of  criminal  prosecutions;  correct? 

1 1  A      Yes. 

12  Q      And  as  well  as  ~  as  far  as  you  were  aware, 

13  you  being  the  Tulsa  office  of  the  RTC,  on  relative 

14  terms,  that  was  a  small  -  it  was  a  small  bank 

15  failure,  wasn't  it? 

16  A      Small  savings  and  loan  failure,  yes. 

1 7  Q      Certainly  significantly  smaller  than  other 

1 8  savings  and  loan  failures  in  Arkansas;  correct? 

19  A      Uh-huh. 

20  MR.  BOCOCK:    Meaning  yes? 

21  THE  WITNESS:   Yes,  yes. 

22 MR.  BARTOLOMUCCI:    If  you  want  to  add 
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1  something,  go  ahead. 

2  MR.  BOCOCK:    He  would  love  for  you  to.    Why 

3  don't  you  not. 

4  MR.  KRAVITZ:    I  just  don't  want  to  be 

5  accused  of  not  giving  him  a  chance  to  answer  the 

6  questions. 

7  MR.  BOCOCK:    I've  never  seen  such  fairness. 

8  MR.  KRAVITZ:    I  appreciate  that. 

9  BY  MR.  KRAVITZ: 

10  Q      What  involvement  ~  well,  let  me  ask  it 

1 1  this  way.   Were  you  involved  in  any  way  in  late 

12  1991 /early  1992  in  determining  a  schedule  for 

13  criminal  investigations  of  failed  institutions  in 

14  Arkansas? 

1 5  A      Not  directly,  no.   That  would  have  been  the 

16  responsibility  of  the  supervisory  level,  one  step 

17  below  me. 

18  Q      And  who  was  in  that  position? 

19  A      At  that  time  I  think  Mike  Van  Valkenberg 

20  was  on  the  civil  side  and  I  think  Clark  Walton  was  on 

21  the  criminal  side. 

22  Q      So  it  would  have  been  Clark  Walton  who  was 
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1  at  the  supervisory  level  that  would  have  been 

2  involved  in  setting  the  priorities  for  Arkansas 

3  criminal  investigations? 

4  A      Yeah,  he  would  have  worked  that  out.   I 

5  think  he  and  Mike  would  have  talked,  but  yeah,  that 

6  would  have  been  who  probably  would  have  made  the 

7  decision.   I'm  just  reflecting  back  on  what  our 

8  organization  was  there  and  who  was  in  place  and  I 

9  think  that's  probably  the  way  it  would  have  been. 

10  Q      What  involvement  would  Ms.  Lewis  have 

1 1  had  ~  actually,  let  me  say,  what  involvement  did 

12  Ms.  Lewis  have  in  the  setting  of  the  schedule  for 

1 3  criminal  investigations  of  failed  institutions  in 

14  Arkansas  back  in  late  1991 /early  1992? 

15  AT  think  if  there  was  some  reason  ~  she 

16  wouldn't  have  had  very  much  input,  but  if  there  was 

1 7  some  reason  she  would  have  thought  this  institution 

1 8  should  have  been  worked  before  that  one  and  she  would 

19  have  stated,  it  would  have  been  listened  to  and  it's 

20  not  set  in  cement.   It  could  have  been  changed. 

21  Q      So  if  Ms.  Lewis  would  have  had  some  reason 

22  back  in  early  1992  to  have  Madison  at  or  near  the  top 
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1  of  the  list,  of  the  scheduled  list  of  criminal 

2  investigations  in  Arkansas,  she  could  have  made  those 

3  reasons  known  to  her  supervisors? 

4  A      Yes. 

5  Q      And  as  far  as  you're  aware  of  the  way  that 

6  the  ~  that  office  in  Tulsa  worked,  the  supervisors 

7  would  have  listened  to  Ms.  Lewis? 

8  A      Yes,  they  would  have. 

9  Q      And  if  they  agreed  with  any  reasons  that 

10  she  had,  she  would  have  advanced  the  investigation  of 

1 1  Madison? 

12  A      Yes. 

13  Q      What  involvement  did  the  FBI  field  office 

14  in  Arkansas  have  in  the  setting  of  investigative 

15  priorities  as  far  as  criminal  investigations  went  for 

16  Arkansas,  failed  Arkansas  S&Ls? 

17  A      They  didn't. 

18  Q      Your  testimony  is  that  the  FBI  Little  Rock 

19  field  office  had  no  input  into  the  scheduling  of  RTC 

20  criminal  investigations  of  failed  S&Ls  in  Arkansas 

21  back  in  1991/1992? 

22  A      We  would  set  the  priority.   If  for  some 
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1  reason  ~  this  is  where  this  exchange  of  information 

2  occurs.   If  for  some  reason  an  investigator  says 

3  well,  the  FBI  is  interested  in  this  one,  that  might 

4  have  made  a  difference,  okay,  but  as  far  as  the  FBI 

5  being  a  viable  entity  in  determining  our  priorities, 

6  no.   If  there  was  some  reason,  something  they  were 

7  interested  in,  they  would  tell  us,  we  would  listen, 

8  okay,  but  to  sit  down  and  say  they're  going  to  help 

9  us  determine  our  priorities,  no,  I  don't  help  them 

10  determine  their  priorities  and  they  don't  help  me 

1 1  determine  mine. 

12  Q      So  it's  certainly  then  the  case  that  you 

13  had  no  general  practice  in  the  Tulsa  office  of 

14  consuhing  with  the  FBI  Little  Rock  field  office 

1 5  before  you  set  the  schedule  for  criminal 

16  investigations  in  Arkansas? 

17  A      That's  correct. 

18  Q      Was  the  Tulsa  RTC  field  office  ever 

19  notified  by  the  FBI  Little  Rock  field  office  that  the 

20  FBI  Little  Rock  field  office  was  particularly 

21  interested  in  receiving  criminal  referrals  in  the 

22  First  Federal  and  Savers  cases? 
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1  A      I  am  familiar  with  that  Airtel  because  it 

2  was  given  to  us  at  the  House  hearing.  That's  the 

3  first  time  that  I  saw  that  document. 

4  Q      Okay.   And  that's  not  —  my  question  was 

5  not  relating  to  a  specific  document.   My  question  was 

6  whether  your  office  in  Tulsa  was  ever  notified  by  the 

7  Little  Rock  field  office  of  the  FBI  that  the  Little 

8  Rock  field  office  was  most  interested  in  receiving 

9  criminal  referrals  in  the  First  Federal  and  Savers 

10  cases. 

11  A      To  the  best  of  my  information,  I  don't 

12  know.    I  don't  think  they  did.   They  might  have.   I 

13  don't  know. 

14  Q      You're  not  aware  of  any  notification  from 

15  the  Little  Rock  field  office  of  the  FBI  to  the  Tulsa 

16  RTC  field  office  indicating  that  it  was  the  FBI's 

17  hope  and  wish  that  they  would  receive  prompt  criminal 

1 8  referrals  on  the  Savers  and  First  Federal  cases? 

19  A      No.    They  might  have  asked  which  one  are 

20  you  going  to  work  next,  what's  your  plan,  so  on  and 

21  so  forth.    That  exchange  of  information  could  have 

22  occurred,  but  I  don't  —  the  question,  to  answer  your 
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1  question  specifically,  no,  I'm  not  aware  of  them 

2  indicating  a  wish  on  our  part  to  do  this  next. 

3  Q      As  of  early  1992,  where  were  the  First 

4  Federal  and  Savers  cases  on  the  Tulsa  priority  list 

5  for  criminal  investigations  in  Arkansas? 

6  A      One  of  those  was  worked  '91,  the  last  part 

7  of  '91,  and  I  can't  remember  whether  it  was  First 

8  Federal  or  Savers,  and  the  other  one  was  worked 

9  sometime  thereafter,  but  I  really  don't  remember. 

10  Q      Now,  those  were  institutions  that  failed  at 

1 1  very  high  cost  to  taxpayers;  correct? 

12  A      I  don't  know. 

13  Q      Several  hundred  million  dollars  in  each 

14  case? 

15  A      That  was  the  ~  we  don't  know  how  much  they 

16  cost  the  taxpayer.  You  can't  state  that  on  the  basis 

17  of  their  size.   You  don't  know  until  after  you  go 

18  through  your  process.   And  I  don't  know  ~  1  know 

19  what  the  footings  were,  that's  what  you're  talking 

20  about,  size  of  the  institution  when  it  failed.   How 

21  much  loss  was  caused  you  don't  know  until  way,  way, 

22  way  down  the  line.   And  I  have  no  idea  how  much  loss 
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1  there  was  in  those  two  institutions. 

2  Q      Who  in  your  office  in  Tulsa  was  in  contact 

3  with  people  from  the  Little  Rock  field  office  of  the 

4  FBI  regarding  your  investigative  priorities  back  in 

5  that  time  period,  1991/1992? 

6  A      Oh,  it  could  have  been  anyone  who  talked 

7  with  them.    It  could  have  been  Clark  Wahon,  could 

8  have  been  Jean  Lewis,  it  could  have  been  a  number  of 

9  people. 

10  Q      I  mean  was  there  any  ~  were  you  kept 

1 1  informed  by  your  subordinates  of  communications  that 

12  they  had  with  members  of  the  FBI  field  offices  within 

13  your  jurisdictions? 

14  A      Not  every  single  phone  call  they  had,  no. 

15  Q      But  as  a  general  matter? 

16  A      If  it  was  something  that  was  something  that 

17  they  thought  I  should  know  about,  I  was  told.   During 

18  this  time  period  you're  talking  about,  from  about  the 

19  middle  of  January  until  I  think  the  first  of  April  ~ 

20  Q      What  year? 

21  A      '92,  I  was  not  in  Tulsa,  I  was  detailed  to 

22  Baton  Rouge,  so  I  was  there,  you  know,  maybe  a  day  or 
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1  two  a  month  or  so,  and  got  caught  up  on  what  was 

2  going  on,  but,  you  know,  if  there  was  something 

3  critical,  they  would  let  me  know. 

4  Q      Were  you  in  the  Tulsa  office  through  the 

5  end  of  1991? 

6  A      Yes. 

7  Q      And  actually,  what  did  you  just  say,  if 

8  something  was  happening,  they  would  let  you  know? 

9  A      Yes. 

10  Q      So  even  while  you  were  in  Baton  Rouge,  it's 

1 1  your  testimony  that  if  the  FBI  had  made  requests  of 

12  Ms.  Lewis  or  Mr.  Walton  for  referrals  in  the  First 

13  Federal  and  Savers  cases,  you  think  you  would  have 

14  been  notified  of  that,  even  while  you  were  in  Baton 

15  Rouge? 

16  A      Yeah,  if  they  thought  it  was  a  critical  ~ 

1 7  something  that  I  should  know  about,  they  would  have 

18  told  me  that,  yes. 

19  Q      So  am  I  correct,  then,  that  as  of  the  time 

20  of  the  Jeff  Gerth  article  in  the  New  York  Times, 

21  March  8,  1992,  you  were  not  stationed  in  the  Tulsa 

22  field  office? 
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1  A      I  was  stationed  there.   I  just  wasn't 

2  there,  I  was  on  a  detail  at  Baton  Rouge,  yes.   I'm 

3  there,  but  I'm  not  there. 

4  Q      Let's  not  get  hung  up  on  the  word 

5  "stationed."  You  were  full-time  on  detail  in  Baton 

6  Rouge? 

7  A      Yes. 

8  Q      And  you  went  back  to  Tulsa  once  or  twice  a 

9  month,  you  said? 

10  A      Yeah. 

1 1  Q      For  what  purpose? 

12  A      Oh,  to  sign  any  documents  that  I  had  to 

13  sign,  to  keep  up  to  speed  with  what  was  going  on,  you 

14  know,  just  to  try  to  keep  abreast  of  what  was 

15  happening. 

16  Q      What  was  the  purpose  of  your  detail  to 

17  Baton  Rouge? 

18  A      The  director  ~  the  assistant  director  for 

19  investigations  had  taken  a  job  in  Washington,  D.C. 

20  and  they  needed  someone  to  run  that  office  until  the 

21  new  director  was  hired. 

22  Q      And  you  were  there  from  sometime  in 
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1  January? 

2  A      End  of  January  until  early  April. 

3  Q      Were  you  in  the  Tulsa  field  office  on  March 

4  8,  1992,  the  day  that  the  article  appeared? 

5  A      1  don't  think  so. 

6  Q      Were  you  in  the  Tulsa  field  office  on  any 

7  day  in  March  after  March  8,  1992? 

8  MR.  BOCOCK:    If  you  remember. 

9  THE  WITNESS:   I  don't  remember. 

10  BY  MR.  KRAVITZ: 

11  Q      Do  you  think  you  were? 

12  A      Yeah,  I  probably  was  in  one  or  two  days 

1 3  that  month,  so  yeah. 

14  Q      Now,  you've  testified  previously  about  two 

15  independent  requests  that  came  to  the  Tulsa  office 

16  from  elsewhere  in  the  RTC  for  information  or  some 

17  kind  of  investigation  about  Madison.   Were  you 

18  present  when  either  of  those  requests  came  into  the 

19  Tulsa  field  office? 

20  A      I  don't  think  so. 

21  Q      Who  told  you  about  these  requests? 

22 A      1  think  Mike  Van  Valkenberg  told  me. 


1  Q      Again,  he  was  the  criminal  supervisor 

2  between  you  and  ~ 

3  A      No,  he  was  the  civil  supervisor,  but  he  was 

4  the  ranking  person  underneath  me. 

5  Q      And  I'm  sorry,  it  was  Clark  Walton  who  was 

6  the  criminal  supervisor? 

7  A      Yes. 

8  Q      Van  Valkenberg  was  higher  up  than  Walton? 

9  A      Yes.   Van  Valkenberg  was  in  charge  of  the 

10  office  while  I  was  gone. 

1 1  Q      What  did  Mr.  Van  Valkenberg  tell  you  about 

12  these  requests? 

13  A      Not  very  much,  that  there  were  something  ~ 

14  something  about  a  newspaper  article  and  we  needed  to 

1 5  see  if  there  was  anything  there,  something  to  that 

16  effect. 

17  Q      Now,  there  were  two  separate  requests,  is 

1 8  that  your  testimony? 

19  A      Yes. 

20  Q      What  were  the  two  requests  and  who  were 

21  they  from? 

22  A      One  of  the  requests  was  from  Washington  to 
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1  Kansas  City  to  us  in  the  investigative  chain,  okay, 

2  Q      Where  did  that  initiate? 

3  A      In  Washington. 

4  Q      From  who? 

5  A      Jim  Dudine's  office.  Not  Jim  Dudine.   I 

6  think  it  was  John  ~  I  can't  remember  John's  last 

7  name,  but  in  Dudme's  office. 

8  Q      It  was  someone  in  Mr.  Dudine's  office  named 

9  John? 

10  A      Yes. 

11  Q      Was  it  someone  —  so  it  was  someone  who 

12  worked  for  Mr.  Dudine? 

13  A      Yes. 

14  Q      Was  it  your  understanding  that  Mr.  Dudine 

15  had  approved  this  request  that  was  initiated  by  this 

16  person  named  John? 

17  A      I  don't  know  if  he  did  or  he  didn't.   This 

18  wasn't  unusual  to  get  a  call,  it  would  come  down  the 

19  ladder,  would  you  please  see  if  there's  anything  of 

20  interest  here  to  the  RTC,  does  this  mean  anything  to 

21  the  RTC.   You  would  get  those  kind  of  calls 

22  periodically. 
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1  Q      Why  did  the  call  initially  go  to  Kansas 

2  City,  if  you  know? 

3  A      That  was  the  regional  office  that  we  ~ 

4  that  Tulsa  reported  to,  so  that  would  be  the  first 

5  step,  and  then  it  went  from  Kansas  City  down  to 

6  Tulsa. 

7  Q      Who  in  Kansas  City  received  a  call  from 

8  John? 

9  A      I  think  it  was  John  McKiimey.  No,  not  John 

10  McKinney.   Last  name  is  McKinney.  Jack  McKinney? 

1 1  Last  name  is  McKinney. 

12  Q      Who  is  he? 

13  A      He  was  I  think  the  criminal  coordinator  for 

14  the  Kansas  City  office. 

15  Q      And  who  did  Mr.  McKinney  call  in  Tulsa? 

16  A      1  think  he  called  Mike. 

17  Q      Mike  Van  Valkenberg? 

18  A      Yes. 

19  .   Q      And  then  when  did  this  happen,  by  the  way? 

20  How  soon  after  March  8,  1992  did  this  request  come 

21  from  Washington  via  Kansas  City? 

22  A      I  think  within  a  day  or  two.   It  was  very 
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1  quickly  after  the  newspaper  article. 

2  Q      And  when  did  you  learn  about  it  for  the 

3  first  time? 

4  A      Sometime  thereafter.  How  long,  I  don't 

5  really  know. 

6  Q      Did  you  get  a  call  from  Mr.  Van  Valkenberg 

7  down  in  Baton  Rouge? 

8  A      I  don't  remember. 

9  Q      You  don't  remember? 

10  A      No.   I  was  notified,  but  1  don't  remember 

1 1  if  it's  when  I  was  back  in  Tulsa  or  if  I  got  a  call. 

12  I  don't  remember. 

13  Q     Now,  what  did  Mr.  Van  Valkenberg  tell  you 

14  he  had  been  asked  to  do? 

15  A      I  really  -  specifically,  1  don't  recall, 

16  but  it  would  be  something  to  the  effect  to  verify  if 

17  there  was  any  truth  to  the  newspaper  story. 

18  Q      Something  as  simple  as  that? 

19  A      Yeah. 

20  Q      So  ~  and  was  this  ~  I  take  it  this  was  an 

21  oral,  verbal  request  as  opposed  to  a  written  request? 

22  A      Yes. 
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1  Q      This  is  the  request  from  Washington  via 

2  Kansas  City? 

3  A      Right. 

4  Q      It  was  never  written,  as  far  as  you  know? 

5  A      I  don't  think  so. 

6  Q      And  your  understanding  of  the  request  as  it 

7  was  received  by  Mr.  Van  Valkenberg  was  simply  to  fmd 

8  out  whether  there  was  any  truth  to  Mr.  Gerth's 

9  newspaper  story? 

10  A      Yes. 

11  Q      So  the  request  was  certainly  not  a 

12  directive  from  Washington  to  open  a  significant 

13  criminal  investigation  of  the  Madison  case  and  to 

14  advance  its  —  the  time  for  a  follow-up  criminal 

15  investigation  that  was  currently  scheduled  for  late 

16  in  1992,  was  it? 

17  A      Not  at  that  time,  no. 

1 8  Q      Okay.   What  was  the  request  ~  well,  you 

19  also  testified  that  there  was  a  second  independent 

20  request  that  came  into  the  Tulsa  field  office 

21  following  Mr.  Gerth's  article? 

22  A      Virginia  Lewis,  who  was  the  site  director. 
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1  and  I  don't  know  ~ 

2  Q      I'm  sorry.    What  was  her  position? 

3  A      Virginia  Lewis,  she  was  the  director  of  the 

4  office. 

5  Q      In  Tulsa? 

6  A      Yes.   And  I  don't  know  if  ~  I  don't  know 

7  how  she  became  aware  of  the  situation,  but  about  the 

8  same  time  that  it  comes  down  from  Washington  to 

9  Kansas  City,  she  wanted  to  know  if  there  was  any 

10  truth  to  the  story,  also. 

1 1  Q      Now,  who  did  Ms.  Lewis  tell  that  she  wanted 

12  to  know  whether  there  was  any  truth  to  the  story? 

13  A      I  think  that  was  probably  Mike 

14  Van  Valkenberg,  too. 

15  Q      And  you  heard  about  Virginia  Lewis's 

16  question  to  Mr.  Van  Valkenberg  from 

17  Mr.  Van  Valkenberg? 

18  A      Yeah,  as  I  recall. 

19  Q      And  as  far  as  you're  aware,  did  the  request 

20  that  came  from  Washington  via  Kansas  City  to  Tulsa 

21  arrive  at  approximately  the  same  time  that  Virginia 

22  Lewis  made  her  request  of  Mr.  Van  Valkenberg? 
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1  A      I  think  they  were  fairly  close. 

2  Q      And  your  understanding  of  the  two  requests 

3  is  that  they  were  of  a  similar  nature? 

4  A      Yes. 

5  Q      Both  were  just  simply  to  find  out  whether 

6  there  was  any  truth  to  Mr.  Gerth's  newspaper  article? 

7  A      Yes. 

8  Q      Neither  was  a  request  or  directive  to  open 

9  a  significant  criminal  investigation  of  Madison? 

10  A      That's  true. 

11  Q      And  certainly  neither  was  a  request  or 

12  directive  to  advance  the  current  schedule  for  the 

13  criminal  investigation  of  Madison  from  late  1992  to 

14  some  earlier  date;  correct? 

15  A      Correct. 

16  Q      What's  your  understanding  as  to  how  it  came 

17  about  that  the  Madison  ~  the  criminal  investigation 

1 8  in  Madison  was  advanced  from  later  in  1 992  when  it 

19  was  scheduled  to  an  earlier  time  period  in  1992? 

20  A      A  trip  was  made  to  Little  Rock  to  a 

21  warehouse  and  documents  were  reviewed  and  information 

22  was  seen  that  suggested  that  the  investigation  should 
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1  be  moved  up. 

2  Q      Who  directed  that  this  trip  to  Little  Rock 

3  be  made? 

4  A      I  don't  remember.  Could  have  been  ~  I 

5  don't  think  I  was  back  yet.   It  probably  was  Mike, 

6  but  you  know,  I'm  just  surmising  it  was  probably 

7  Mike. 

8  Q      Have  you  ever  discussed  ~  this  is  Mike 

9  Van  Valkenberg? 

10  A      Yes. 

1 1  Q      Did  you  ever  discuss  with 

12  Mr.  Van  Valkenberg  why  he  might  have  directed  that  a 

13  trip  be  made  to  Little  Rock  to  look  at  those 

14  documents? 

15  A      No.   That  would  have  been  a  very  logical 

16  thing  to  do. 

17  Q      Why  is  that? 

18  A      Because  it's  the  only  way  we  could  ~  based 

19  on  the  earlier  questions,  the  only  way  we  generally 

20  can  determine  if  there's  any  criminal  activity  is  we 

2 1  have  to  review  the  documents,  so  the  way  we  would 

22  determine  if  there  was  criminal  activity  would  be  go 
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1  look  at  the  documents. 

2  Q      And  it's  your  view  that  a  determination  of 

3  whether  there  was  criminal  activity  was  something 

4  that  needed  to  be  done  in  order  to  find  out  if  there 

5  was  any  truth  to  the  newspaper  article? 

6  A      It's  the  only  way  we  could  clarify  it. 

7  Q      What  happened  after  this  trip  to  Little 

8  Rock  to  review  documents  that  resulted  in  the 

9  criminal  investigation  of  Madison  being  advanced  in 

10  time? 

11  A      I'm  not  real  sure  on  the  timing,  but  they 

12  went  over  and  they  looked  ~  I  think  it  was  Jean  and 

13  Wyatt,  I  think  they  went  together.   They  went  over 

14  and  they  looked. 

15  Q      This  is  Jean  Lewis  and  Wyatt  Adams? 

16  A      Adams,  yes.   They  went  over  and  looked  and 

17  they  came  back,  and  I  think  they  brought  some 

18  documents  with  them,  okay.   And  I  think  this  is  in 

19  March  or  early  April,  but  somewhere  within  a 

20  reasonable  time  span. 

21  Q      1992? 

22  A      Yes.   Then  we  went  through  another 
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1  reorganization,  okay,  so  we  had  to  stop  our  work  in 

2  Tulsa,  load  up  everything  and  send  it  to  Kansas 

3  City.   We  all  ~  all  of  us  who  wanted  to  go  to  Kansas 

4  City  had  to  apply  for  the  jobs  and  see  if  we  would  be 

5  hired.   That  happened.   We  relocated,  got  settled, 

6  opened  up  the  new  office,  unpacked  the  records  and 

7  started  investigating  again,  so  that's  the  reason 

8  nothing  much  happens  between  April  and  July. 

9  Q      Now,  as  of  the  time  that  you  left  the  Tulsa 

10  office,  Ms.  Lewis  was  still  assigned  ~  was  the 

1 1  person  assigned  to  the  criminal  investigations  of  all 

12  the  failed  institutions  in  Arkansas;  correct? 

13  A      1  think  so,  yes. 

14  Q      And  when  you  went  to  ~  when  you  and 

15  Ms.  Lewis  both  moved  to  the  Kansas  City  office  in  the 

16  summer  of  1992,  that  was  still  the  case;  correct? 

17  A      No.    When  we  got  there,  when  we -- I  don't 

18  remember  if  it  was  Jean  decided  early  on  she  was 

19  going  to  go  to  Tulsa  ~  I  mean  going  to  go  to  Kansas 

20  City  or  not.    1  don't  remember  what  her  decision  was, 

21  but  1  do  know  that  she  arrived  in  Kansas  City.    We  ~ 

22  when  we  arrived  in  Kansas  City,  in  addition  to  Tulsa 
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1  moving  to  Kansas  City,  Minneapolis  moving  to  Kansas 

2  City,  another  Kansas  City  office  moved  to  Kansas  City 

3  and  we  still  had  Chicago,  okay.   So  ~ 

4  Q      What  do  you  mean  you  still  had  Chicago? 

5  A      Well,  there  was  still  an  office  in  Chicago 

6  that  we  were  now  responsible  for  too. 

7  Q      I  don't  understand.   What  do  you  mean  were 

8  still  -- 

9  A      An  investigative  office  in  Chicago. 

10  Q      That  who  was  responsible  for? 

1 1  A      Investigations.   We  had  another 

12  investigative  office  in  Chicago.   The  other  offices 

13  had  been  consolidated  and  moved  to  Tulsa,  and  there 

14  was  another  office  that  had  not  been  consolidated 

15  that  was  still  in  Chicago. 

16  Q      Well,  what  was  your  responsibility  with 

1 7  regard  to  the  Chicago  office? 

18  A      That  office  reported  to  me. 

19  Q      Okay. 

20  A      So  we  just  couldn't  take  Tulsa  and  just, 

21  boom,  set  it  in  Kansas  City  and  start  up  again.   We 

22  had  to  do  some  reorganization,  put  people  in 
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1  different  places.   That  took  more  time.   And  Jean  had 

2  more  than  Arkansas.   She  had  Illinois  ~ 

3  MR.  BOCOCK:    Are  you  talking  about 

4  post-reorganization? 

5  THE  WITNESS:   Post-reorganization. 

6  BY  MR.  KRAVITZ: 

7  Q      This  is  after  you  moved  to  Kansas  City, 

8  Ms.  Lewis  had  Arkansas,  Illinois  ~ 

9  A      And  I  think  maybe  Ohio,  but  she  had  more. 

10  Q      The  office  in  Chicago  didn't  have  Illinois? 

1 1  A      Didn't  have  all  of  it.    I  forgot  ~  it 

12  depends  on  how  the  other  consolidated  offices  had 

1 3  things  cut  up,  okay. 

14  Q      Let  me  ask  you  this  ~ 

15  A      Maybe  she  had  Indiana,  I  don't  know. 

16  Q      When  you  moved  from  Tulsa  to  Kansas  City  in 

17  the  summer  of  1992,  did  Ms.  Lewis  keep  her  assignment 

1 8  to  the  failed  institutions  in  Arkansas?  Those 

19  weren't  taken  away  from  her,  were  they? 

20  A      They  were  reassigned  to  her  after  she 

21  got  ~ 

22 Q      And  she  got  additional  institutions  as 
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1  well? 

2  A      Yes. 

3  Q      So  Ms.  Lewis's  caseload  grew  as  a  result  of 

4  the  move  from  Tulsa  to  Kansas  City? 

5  A      Yes. 

6  Q      Why  was  it  that  the  Madison  criminal 

7  investigation  was  advanced  so  that  it  occurred  before 

8  the  criminal  investigations  of  other  failed 

9  institutions  in  Arkansas  that  had  been  scheduled  to 

10  occur  before  the  Madison  investigation? 

1 1  A      Because  of  the  evidence  that  they  found  in 

12  Little  Rock. 

13  Q      And  what  was  it  about  that  evidence  that 

14  made  ~  well,  strike  that. 

15  Who  made  that  decision  to  advance  the 

16  Madison  investigation? 

17  A      I  think  that  was  sort  of  a  joint  decision, 

18  and  I'm  probably  the  one  that  said  fine,  move  it  up. 

19  Q      Joint  decision  made  among  —  by  who? 

20  A      We  would  have  talked  with  the  investigator 

21  and  with  the  department  head  and,  you  know,  we  would 

22  have  received  a  lot  of  input,  but  it's  my  decision  to 
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1  make. 

2  Q      Do  you  remember  making  the  decision  to 

3  advance  tlie  criminal  investigation  of  the  Madison 

4  case  and  to  leapfrog  it  ahead  of  other  criminal 

5  investigations  that  had  been  scheduled  to  be 

6  conducted  before  the  Madison  investigation? 

7  A      Yeah,  I  recall  it,  yes. 

8  Q      When  did  you  make  that  decision? 

9  A      April,  end  of  April,  somewhere  in  April. 

10  Q      Is  that  before  or  after  the  move  to  Kansas 

1 1  City? 

12  A      No,  that  was  before  we  knew  we  were  moving. 

1 3  Q      Oh,  okay.   So  that  decision  was  made  in 

14  Tulsa? 

15  A      Yes. 

1 6  Q      And  was  the  decision  made  to  conduct  the 

17  Madison  criminal  investigation  as  soon  as  possible? 

18  A      Yes. 

19  Q      In  other  words,  you  would  have  done  it 

20  immediately  had  the  move  not  come  about? 

21  A      Yes. 

22 Q      What  was  it  about  the  information  that  was 
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1  discovered  in  Little  Rock  that  made  the  Madison 

2  criminal  investigation  of  higher  priority  to  you  than 

3  the  other  criminal  investigations  that  had  been 

4  scheduled  to  occur  before  the  Madison  criminal 

5  investigation,  such  as  the  First  Federal  or  the 

6  Savers  investigations? 

7  A      There  was  nothing  tangible  in  that  criminal 

8  investigation  that  made  it  any  better  than  any  of  the 

9  others.   The  fact  that  there  was  publicity  and 

10  Washington  wanted  us  to  do  something  on  it  were 

1 1  determining  factors. 

12  Q      But  you've  testified  previously  that  the 

13  request  from  Washington  was  not  a  request  or 

14  directive  either  to  conduct  a  significant  criminal 

1 5  investigation  or  to  advance  the  criminal 

1 6  investigation  that  at  that  time  was  scheduled  to 

17  begin  late  in  1992;  correct? 

18  A      Yes.    Initially - 

19  Q      So  1  guess  I  don't  understand  your  answer. 

20  A      Initially,  they  asked  us  to  go  look.   After 

21  we  looked  and  we  told  them  what  we  found,  then  that's 

22  a  different  situation. 
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1  Q      Oh.   Well,  were  there  further 

2  communications  from  Washington  after  you  reported  on 

3  what  was  found  in  Little  Rock? 

4  A      Yes. 

5  Q      Tell  us  about  those. 

6  A      Well,  up  through  Kansas  City  and  on  up.   I 

7  think  as  I  recall  we  briefly  laid  out  the 

8  documentation  that  we  had  found  and  that  we  were 

9  going  to  go  ahead  and  proceed,  and,  you  know,  it  was 

10  not  a  big  deal. 

1 1  Q      Who  briefly  laid  out  what  to  whom  and  when? 

12  A      It's  going  to  be  m  that  time  span,  end  of 

13  March,  early  April. 

14  Q      This  is  when  Ms.  Lewis  and  Mr.  Adams  have 

15  returned  from  Little  Rock? 

16  A      Yes. 

17  Q      To  Tulsa? 

18  A      And  I  can't  remember  if  we  talked  to  John 

19  McKinney,  then  talked  to  the  other  John  in 

20  Washington,  or  talked  to  Dudine.   I  really  don't 

21  remember  who  we  talked  to,  but  I  know  we  did  the 

22  communication  thing. 
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1  Q      Were  memos  written  summarizing  information 

2  that  had  been  obtained  in  the  Little  Rock  warehouse? 

3  A      There  might  have  been  a  few  memos.   I 

4  really  don't  remember. 

5  Q      Memos  that  would  have  been  sent  to  the 

6  Kansas  City  and/or  the  Washington  office? 

7  A      Possibly,  yes. 

8  Q      Whose  decision  ~  was  it  your  decision  to 

9  advance  the  Madison  investigation  as  opposed  to 

10  Washington's  or  Kansas  City's  decision? 

1 1  A      Well,  I  think  I  told  them  this  is  what  I 

12  was  going  to  do  and  they  didn't  object  to  it.   It 

13  seemed  a  logical  thing  to  do,  so  we  proceeded. 

14  Q      Did  you  discuss  the  advancement  of  the 

15  Madison  criminal  investigation  with  Mr.  Dudine  before 

16  you  made  that  decision? 

17  A      Possibly.   I  just  don't  remember. 

18  Q      You  have  no  memory  of  discussing  it? 

19  A      No. 

20  Q      Is  it  fair  to  say,  then,  that  you  have  no 

21  memory  of  asking  Mr.  Dudine's  permission  or  approval 

22  for  advancing  the  Madison  criminal  investigation? 
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1  A      My  memory  tells  me  that  nobody  told  me  no, 

2  okay. 

3  Q      That  wasn't  my  question.   My  question  was, 

4  do  you  have  any  memory  of  asking  for  Mr.  Dudine's 

5  approval  or  permission  to  advance  the  investigation 

6  of  the  criminal  referral?  I'm  sorry,  the  criminal 

7  investigation  of  Madison. 

8  A      No,  not  really.   I  think  I  advised  him,  but 

9  that  was  my  decision  to  make. 

10  Q      So  now  you  remember  that  you  did  advise 

11  him? 

12  A      I  think  I  did.   I  said  I  think  maybe  I 

13  advised  him,  but  I  don't  really  recall. 

14  Q      Do  you  have  any  recollection  of  having  any 

15  direct  contact  with  anyone  in  Mr.  Dudine's  office 

16  between  the  time  that  Ms.  Lewis  and  Mr.  Adams 

17  returned  from  Little  Rock  to  Tulsa  and  the  time  that 

1 8  you  made  the  decision  to  advance  the  criminal 

19  investigation  of  Madison? 

20  MR.  BOCOCK:    Your  question  is  compound.   Do 

21  you  mean  does  he  remember  specifically? 

22 MR.  KRAVITZ:    It's  not  compound. 
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1  MR.  BOCOCK:   Do  you  mean  do  you  remember 

2  having  a  specific  conversation? 

3  MR.  KRAVITZ:   I'm  asking  him  if  he  had  any 

4  contact  with  anyone  in  Mr.  Dudine's  office  during 

5  that  time  period. 

6  THE  WITNESS:   I  don't  remember 

7  specifically.  I  think  I  did,  but  I  don't  remember. 

8  BY  MR.  KRAVITZ: 

9  Q      Did  anyone  else  from  your  office,  including 

10  Ms.  Lewis  and  Mr.  Van  Valkenberg,  have  any  contact 

1 1  with  anyone  in  Mr.  Dudine's  office  about  the  issue  of 

12  advancing  the  criminal  investigation  in  the  Madison 

13  case  between  the  time  of  Ms.  Lewis's  and  Mr.  Adams's 

14  return  to  the  Tulsa  office  from  Little  Rock  and  the 

15  time  that  you  decided  to  advance  the  investigation? 

16  A      I  don't  think  so. 

17  Q      So  if  anyone  had  contact  with  someone  in 

18  Mr.  Dudine's  office,  it  would  have  been  you? 

19  A      Probably,  yes. 

20  Q      Did  you  have  any  contact  during  that  time 

21  period  with  anyone  in  the  Kansas  City  RTC  field 

22  office  regarding  the  question  of  whether  the  Madison 
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1  criminal  investigation  should  be  advanced  in  time? 

2  A      Yes,  I  think  I  did.    I  would  have  either 

3  talked  to  John  McKirmey  or  Bob  Ashbacher. 

4  Q      Who  is  Bob  Ashbacher? 

5  A      He  was  the  regional  investigative  head  in 

6  Kansas  City. 

7  Q      Now,  did  you  report  to  either  of  those  two 

8  men? 

9  A      At  this  point  in  time,  it  was  dotted  line. 

10  That  was  not  my  direct  line. 

1 1  Q      Your  direct  line  was  to  Mr.  Dudine? 

12  A      No,  my  direct  line  was  to  Ms.  Lewis. 

13  Q      Virginia  Lewis? 

14  A      Yes. 

15  Q      What  was  your  nature  of  reporting  to 

16  Mr.  Dudine,  if  any? 

17  A      Well,  he  was  the  director  of  the 

1 8  investigative  function,  and  there  was  a  dotted  line 

19  that  went  all  the  way  up  that  just  ~  you  know,  it 

20  just  worked  that  way. 

21  Q      Did  you  have  any  discussion  with  Virginia 

22  Lewis  about  advancing  the  criminal  investigation  in 


1  the  Madison  case  before  you  made  that  decision? 

2  A      No,  I  don't  recall  that. 

3  Q      Is  there  any  reason  why  you  wouldn't  have 

4  discussed  that  with  Virginia  Lewis,  your  direct 

5  supervisor? 

6  A      She  didn't  provide  much  input  into  the 

7  investigative  decision.   She  wanted  to  be  advised, 

8  but  she  pretty  much  let  you  manage  your  own 

9  operation. 

10  Q      Well,  she  was  the  source  of  one  of  the 

1 1  requests  for  information  about  the  case  after  the 

12  Gerth  article  appeared,  wasn't  she? 

13  A      Yes,  initially. 

14  Q      You  knew  this  was  an  issue  that 

15  Ms.  Virginia  Lewis  was  interested  in? 

16  A      Yes. 

17  Q      But  you  chose  not  to  ask  her  whether  she 

1 8  thought  it  was  a  good  idea  to  advance  the  criminal 

19  investigation  in  the  Madison  case? 

20  A      Yes.   I  think  the  unusual  reporting 

21  relationship,  the  dotted  line  and  direct  line,  was 

22  kind  of  confusing.   She  wanted  to  be  kept  advised. 
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1  but,  you  know,  she  really  made  very  few  decisions 

2  with  regard  to  the  direction  and  the  decisions  of 

3  investigations  made. 

4  Q      What  was  confusing  about  the  reporting 

5  requirement? 

6  A      Well,  1  thought  maybe  it  was  confusing  to 

7  you  because  it  was  a  direct  line  to  her,  but  we  were 

8  talking  to  Kansas  City  and  talking  to  Washington. 

9  Q      But  you  had  no  confusion  about  the  fact 

10  that  you  were  to  report  directly  to  Virginia  Lewis; 

1 1  correct? 

12  A      Yes.   1  had  no  problems  with  that. 

13  Q      And  you  had  no  confusion  as  of  the  spring 

14  of  1992  that  Virginia  Lewis  was  one  of  the  two 

1 5  sources  of  inquiry  about  the  Madison  case  in  the  wake 

16  of  the  Gerth  article? 

17  A      Yes. 

18  MR.  BOCOCK:   Can  we  take  a  break  for  just  a 

19  second? 

20  MR.  KRAVITZ:    Sure. 

21  (Recess.) 

22 MR.  KRAVITZ:    Back  on  the  record. 
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1  I'm  becoming  more  and  more  confident  that 

2  we  will  finish. 

3  BY  MR.  KRAVITZ: 

4  Q      Mr.  lorio,  did  you  attend  an  RTC  training 

5  conference  in  Washington,  D.C.  on  January  14  and  15, 

6  1993  entitled  "The  National  Criminal  Coordinator 

7  Conference"? 

8  A      I  don't  think  so. 

9  Q      To  your  knowledge,  did  anyone  from  the 

10  Kansas  City  RTC  field  office  attend  that  conference? 

11  A      1  would  think  that  Lee  Ausen  did,  from 

12  investigations.   He  attended  those  meetings. 

13  Q      Do  you  remember  ~  well,  when  you  say  he 

14  attended,  Mr.  Ausen  attended  those  meetings,  what 

15  meetings  are  you  referring  to? 

16  A      Criminal  coordinator  meetings. 

17  Q      Were  these  meetings  that  occurred  on  a 

1 8  regular  basis? 

19  A      Usually  once  a  year,  I  think. 

20  Q      So  once  every  year,  there  would  be  a 

2 1  national  meeting  of  criminal  coordinators  from  all  of 

22  the  RTC  field  offices? 
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1  A      Yes. 

2  Q      Was  Lee  Ausen  the  criminal  coordinator  of 

3  the  RTC  Kansas  City  office  as  of  January  of  1993? 

4  A      Yes,  for  investigations.   There  would  have 

5  been  a  counterpart  on  the  PLS  side,  legal  side. 

6  Q      Do  you  have  a  specific  recollection  of 

7  Mr.  Ausen  attending  the  conference  in  Washington, 

8  D.C.  January  14,  15,  1993? 

9  A      1  think  he  attended.   He  always  went  to 

10  those  meetings  and  I  don't  remember  him  not  going,  so 

1 1  I  think  he  did. 

12  Q      And  did  Ms.  Lewis  also  attend  the  meeting 

13  in  Washington,  D.C.  January  14  and  15,  1993? 

14  A      I  do  not  know. 

15  Q      I'm  going  to  show  you  a  sign-in  sheet  from 

16  that  meeting  which  has  both  Mr.  Ausen's  and 

17  Ms.  Lewis's  name  and  signatures  on  it  and  just  see  if 

18  it  refreshes  your  memory  as  to  whether  Ms.  Lewis  also 

19  attended. 

20  MR.  BARTOLOMUCCI:    Is  that  Bates  numbered? 

21  MR.  KRAVITZ:    It  is  and  I'm  just  about  to 

22  get  to  that. 
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1  BY  MR.  KRAVITZ: 

2  Q      As  to  whether  Ms.  Lewis  also  attended  the 

3  RTC  criminal  coordinators  conference  in  Washington  on 

4  January  14  and  15,  1993.   And  the  page  that  I'm  going 

5  to  direct  your  attention  to  is  page  CG  0034,  the 

6  final  page  of  a  multiple-page  document  that  begins  on 

7  page  CG  0027.    I'm  going  to  ask  you  to  look  at 

8  CG  0034  to  see  where  Ms.  Lewis  signed  in,  and  I  also 

9  would  like  to  direct  your  attention  to  page  CG  0032, 

10  which  indicates  that  Ms.  Lewis  was  a  panelist  in  a 

11  panel  discussion  from  4:15  to  5:30  p.m.  on  the  first 

12  day  of  this  conference.  That  would  be  January  14, 

13  1993.    I'll  leave  it  open  like  this. 

14  MR.  BOCOCK:    You're  showing  him  this  to 

15  refresh  his  recollection  or  are  you  just  showing  him 

16  to  prove  that  you  have  some  extrinsic  proof  that 

17  these  people  were  there? 

18  MR.  KRAVITZ:    I'm  showing  it  to  him  to  ask 

19  him  if  it  refreshes  his  memory. 

20  MR.  BOCOCK:    Have  you  ever  seen  this 

21  before? 

22  THE  WITNESS:   Maybe. 
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1  MR.  BOCOCK:    Okay.   Fair  question,  then. 

2  She  was  on  a  panel?  Oh,  okay,  okay. 

3  MR.  BOCOCK:    The  question  is  does  that 

4  refresh  your  recollection  about  anything?   Is 

5  something  you  didn't  remember  now  made  alive  by 

6  reading  that? 

7  THE  WITNESS:   No. 

8  BY  MR.  KRAVITZ: 

9  Q      So  your  testimony  is  that  looking  at  these 

1 0  two  documents  does  not  refresh  your  memory  as  to 

1 1  whether  Ms.  Lewis  attended  the  conference  in 

12  Washington,  D.C.  on  January  14  and  15,  1993? 

13  A      Well,  it  looks  like  she  did  because  ~ 

14  MR.  BOCOCK:    Right,  but  he's  not  asking 

15  whether  she  did.    He's  asking  whether  your  memory  is 

16  refreshed. 

17  THE  WITNESS:   No,  not  really. 

18  BY  MR.  KRAVITZ: 

19  Q      Now,  you've  testified  that  Mr.  Ausen 

20  regularly  attended  these  annual  national  criminal 

21  coordinators  conferences;  correct? 

22  A      Yes. 
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1  Q      Did  Ms.  Lewis  regularly  attend  national 

2  criminal  coordinators  conferences? 

3  A      No. 

4  Q      So  it  would  have  been  unusual  for  Ms.  Lewis 

5  to  attend? 

6  A      Yes.   There's  other  signatures  there  for 

7  Kansas  City  people,  so  — 

8  Q      Who  is  that? 

9  A      Mike  Caren  is  on  there  and  a  number  of 

10  other  people,  so  maybe  it  was  an  expanded  meeting, 

11  but  I  really  don't  remember. 

12  Q      Why  don't  you  ~  well,  let  me  give  this 

13  back  to  you,  and  why  don't  you  tell  us  which  of  the 

14  people  on  this  list,  CG  0034,  are  from  the  Kansas 

15  City  office. 

16  A      Okay.   Lee  Ausen  is,  Michael  Caren,  Jean 

17  Lewis,  Richard  Parks.   I  think  that's  it. 

1 8  Q      Now,  what  does  that  document  indicate 

19  Ms.  Lewis's  title  to  be? 

20  A      It  doesn't  say. 

21  Q      Doesn't  it  indicate  that  she's  a  criminal 

22  coordinator? 
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1  A      Ms.  Lewis? 

2  Q      Yes. 

3  A      No. 

4  Q      Oh,  okay.   Please  check  the  program  page. 

5  A      Discussion  ~  oh,  Jean  Lewis,  criminal 

6  coordinator,  Kansas  City. 

7  Q  Is  that  an  accurate  ~ 

8  A  That's  inaccurate,  yes. 
Q  That  is  inaccurate? 
A  Yes. 
Q  So  how  many  members  from  the  Kansas  City 

investigations  unit  appear  to  have  been  at  this 
conference? 

A      It  looks  like  four. 

Q      Do  you  have  any  recollection  of  any  of 
those  individuals  other  than  Mr.  Ausen  attending  the 
conference  in  Washington,  D.C.  in  mid-January  1993? 

A      No. 

Q      What's  your  understanding  of  the  purpose  of 
the  conference  that  was  held  in  Washington,  D.C.  in 
mid- January  1993  for  criminal  coordinators? 

A      1  would  imagine  it  would  be  to  discuss  the 
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1  criminal  coordinator  program. 

2  Q      What's  the  criminal  coordinator  program? 

3  A      Oh,  it's  a  designation  within  RTC,  within 

4  investigations  and  within  legal  as  to  people  that 

5  have  responsibility  for  the  criminal  investigative 

6  effort.    It  sets  forth  duties  and  responsibilities 

7  for  those  involved. 

8  Q      And  is  it  a  program,  at  least  as  far  as  you 

9  know,  that  exists  to  promote  cooperation  and 
collaboration  among  the  various  components  of  the  RTC 
that  all  work  on  criminal  matters? 

A      Yes. 

Q      And  the  various  components  within  the  RTC 
that  work  on  matters  that  have  any  relation  to 
criminal  investigations? 

A      Yes. 

Q      Did  you  speak  with  Mr.  Ausen  after  his 
return  from  the  mid- January  1993  criminal 
coordinators  conference  about  what  had  been  discussed 
at  the  conference? 

A      I  really  don't  remember. 

Q      Did  you  speak  with  anyone  from  your  office 
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1  who  attended  the  criminal  coordinators  conference  in 

2  mid- January  1993  about  what  had  been  discussed  at  the 

3  conference? 

4  A      I  don't  remember. 

5  Q      Did  you  discuss  with  anyone,  whether  they 

6  were  from  your  office  or  not,  who  attended  the 

7  criminal  coordinators  conference  in  mid- January  1993 

8  about  what  had  been  discussed  at  the  conference? 

9  A      I  don't  remember  that,  either.   The  RTC  has 

10  an  awfully  lot  of  meetings,  so,  you  know. 

11  Q      Is  your  point  that  this  ~  that  nothing 

12  stands  out  in  your  mind  about  this  conference? 

13  A      Yes. 

14  Q      As  of  mid-January  1993,  did  the  PLS  in  the 

15  Kansas  City  field  office  of  the  RTC  have  any  role  in 

16  the  preparation  of  criminal  referrals  prior  to  their 

17  submission  to  the  Department  of  Justice? 

18  A      To  the  best  of  my  recollection,  no. 

19  Q      At  that  time  PLS  would  get  a  copy,  a 

20  courtesy  copy  or  information  copy,  of  a  criminal 

21  referral  within  a  few  days  of  the  referral's 

22  submission  to  the  Justice  Department? 
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1  A      Yes. 

2  Q      And  by  within  a  few  days,  what  you  mean  is 

3  within  a  few  days  after  the  submission  of  the 

4  referral  to  the  criminal  ~  to  the  Justice 

5  Department;  correct? 

6  A      Yes. 

7  Q      Never  before  the  submission  of  the  criminal 

8  referral  to  the  Justice  Department? 

9  A      That's  ~  yes,  that's  correct. 

10  Q      Now  I  want  to  focus  your  attention  on  the 

1 1  time  period  beginning  on  January  15,  1993  and  ending 

12  on  June  17,  1993.    And  just  to  make  sure  that  I'm  not 

13  being  mysterious,  January  15,  1993  is  the  last  day  of 

14  this  criminal  coordinators  conference  that  we've  just 

15  been  talking  about.   June  17,  1993  is  the  day  that 

16  the  policy  directive  relating  to  the  legal  critique 

17  or  legal  review  of  criminal  referrals  was  issued.   Do 

18  you  understand  the  period  of  time  that  I'm  talking 

19  about? 

20  A      Uh-huh. 

21  Q      Yes? 

22  A      Yes. 
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1  Q      During  that  time  period,  January  1 5  to  ~ 

2  A      Just  because  it's  dated  June  17,  1993 

3  doesn't  mean  that's  when  we  received  it. 

4  Q      When  did  you  receive  the  June  17  policy 

5  directive? 

6  A      It  would  have  been  sometime  thereafter,  but 

7  1  don't  know  when. 

8  Q      Was  it  within  a  few  days? 
A      No,  usually  like  maybe  a  month  later. 
Q      How  did  they  come  from  Washington  to  Kansas 

City? 

A      In  the  mail. 

Q      And  your  testimony  is  that  it  takes  a 
month? 

A  Depending  on  what  else  is  in  the  hopper  to 
get  all  printed  up  and  sent  out.  Sometimes  we  don't 
get  them  until  quite  a  bit  later,  yes. 

Q      When  did  you  get  the  June  17,  1993  policy 
directive  relating  to  PLS  involvement  in  criminal 
referrals? 

MR.  BOCOCK:    If  you  know. 
THE  WITNESS:    I  don't  really  remember 
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1  precisely. 

2  BY  MR.  KRAVITZ: 

3  Q      Do  you  remember  a  month  delay  between  June 

4  17  and  your  receipt  of  that  policy  directive? 

5  A      In  other  documents  of  a  similar  nature, 

6  yes. 

7  Q      That  wasn't  my  question. 

8  A      I  can't  answer  because  I  don't  remember 
specifically  this  document. 

Q      So  you  don't  remember  any  one-month  delay 
in  your  receipt  of  the  June  17,  1993  policy 
directive,  do  you? 

A      Not  specifically,  that's  correct. 

Q      Do  you  remember  any  delay  in  your  receipt 
of  that  document? 

A      Well,  I  know  I  didn't  get  it  on  June  17 
because  that's  my  birthday,  and  I  know  I  didn't  get 
it  that  day,  okay. 

Q      Didn't  ruin  your  birthday? 

A      Huh-uh. 

Q      Between  January  15,  1993  and  June  17,  1993, 
did  the  RTC  field  office  in  Kansas  City  submit  any 
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1  criminal  referrals  in  any  case  to  the  Department  of 

2  Justice? 

3  A      Yes,  1  think  we  did. 

4  Q      How  many  ~  in  how  many  cases? 

5  A      1  don't  remember. 

6  Q      Was  Ms.  Lewis  involved  in  the  preparation 

7  of  any  of  the  referrals,  criminal  referrals,  that 

8  were  made  to  the  Department  of  Justice  between 

9  January  15  and  June  17,  1993? 

10  A      I  don't  know. 

11  Q      Do  you  remember  what  institutions  were 

12  involved? 

13  A      No. 

14  Q      Is  there  any  documents  that  you  know  of 

15  that  would  refresh  your  memory  on  that? 

16  A      Yes.    We  prepared  a  document  for  the  House 

17  that  showed  by  state,  by  date,  by  investigator  all 

18  the  referrals  that  were  done  for  I  think  a  two-  or 

19  three-year  period.   That  document  is  available. 

20  Q      But  your  memory  ~  and  I  apologize,  I  wish 

21  1  had  that  document  here,  suppose  it's  possible  that 

22  1  do,  1  just  don't  know  1  have  it,  but  I  don't  think 
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1  I  have  it.    But  your  memory  is  that  during  that 

2  approximately  five-month  period,  mid- January  to 

3  mid-June  1993,  the  Kansas  City  field  office  did  make 

4  criminal  referrals  in  cases  other  than  Madison, 

5  obviously,  to  the  Department  of  Justice? 

6  A      Yes,  1  think  so,  yes. 

7  Q      And  did  you  as  the  director  of  the  Office 

8  of  Investigations  sign  all  of  those  criminal 

9  referrals  that  were  made  during  that  time  period? 

10  A      Yes. 

1 1  Q      And  all  of  those  referrals,  1  take  it,  were 

12  prepared  by  investigators  working  under  your 

13  supervision? 

14  A      No,  they  worked  under  Mr.  Ausen's 

15  supervision. 

16  Q      Okay.   And  all  of  those  referrals  that  were 

17  made  between  mid- January  and  mid- June  1993  were 

18  drafted  or  prepared  by  criminal  investigators  working 

19  under  Mr.  Ausen's  supervision? 

20  A      Yes. 

21  Q      And  then  you  reviewed  all  of  those  criminal 

22  referrals  and  approved  and  signed  them  before  they 
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1  were  actually  made  to  the  Department  of  Justice? 

2  A      For  ~  yes,  before  they  were  sent  out. 

3  Q      During  that  five-month  period,  mid- January 

4  to  mid- June  1993,  did  Mr.  Ausen  say  anything  to  you 

5  about  whether  any  lawyers  from  PLS  should  be  shown 

6  any  of  those  criminal  referrals  before  they  were 

7  actually  submitted  to  the  Department  of  Justice? 

8  A      1  don't  remember  that. 
Q      Do  you  remember  any  discussions  anywhere 

within  the  Kansas  City  field  office  during  that 
five-month  period,  mid- January  to  mid- June  1993, 
about  whether  criminal  referrals  should  be  shown  to 
PLS  attorneys,  legal  division  attorneys,  prior  to  the 
referral's  submission  to  the  Department  of  Justice? 

A      1  don't  remember  a  conversation  like  that. 

Q      Is  that  something  that  you  think  you  would 
remember  had  it  happened? 

A      I  don't  know. 

Q      But  you  certainly  have  —  you  don't 
remember  this  being  an  issue  that  was  on  the  table 
with  regard  to  the  criminal  referrals  that  you  signed 
between  mid- January  and  mid- June  1993? 


A      What  1  remember,  and  I  can't  give  you  the 
time,  okay,  is  when  PLS  designated  I  think  Karen 
Carmichael  to  be  the  legal  coordinator  ~ 

Q      Wait  a  minute. 

A      And  I  don't  know,  that  would  be  after  July 
of  '92,  okay,  but  they  wanted  copies  of  everything, 
so  we  made  copies  of  every  single  referral  and 
everything  and  got  them  over  to  them  so  that  they 
could  be  up  to  speed.   And  then  we,  as  we  sent  them 
out,  we  would  provide  them  a  copy.   So  that's  really 
the  only  thing  1  remember. 

Q      Can  you  place  that  event  in  time  as  either 
being  before  or  after  this  criminal  coordinators 
conference  that  occurred  in  mid- January  1993? 

A      No,  not  really.   I  would  guess  -  I  don't 
know.    1  don't  know. 

Q      You  just  don't  know? 

A      Yeah. 

Q      But  whenever  that  was  that  Ms.  Carmichael 
was  identified  as  the  criminal  coordinator  on  the 
legal  side,  your  office  provided  legal  division  with 
copies  of  all  of  the  past  criminal  referrals  at  one 
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1  point? 

2  A      Yes. 

3  Q      And  then  on  a  going-forward  basis  provided 

4  legal  division  with  copies  of  all  criminal  referrals 

5  after  they  went  out? 

6  A      Yes. 

7  Q      And  so  again,  up  through  June  17,  1993,  the 

8  Office  of  Investigations  policy  of  simply  giving  the 

9  legal  division  a  courtesy  copy  within  a  few  days  of  a 

10  referral' s  submission  remained  the  same? 

1 1  A      Yes,  that  was  sort  of  ~  that  was  a  local 

12  policy  on  our  part. 

1 3  Q      Were  you  aware  at  any  time  during  that 

14  five-month  period,  mid- January  to  mid- June,  that  it 

15  was  the  desire  of  senior  officials  at  RTC  Washington 

16  that  legal  division  attorneys  review  criminal 

17  referrals  before  their  submission  to  the  Department 

18  of  Justice? 

19  A      No. 

20  Q      No  one  ever  made  that  ~  made  you  aware  of 

21  that? 

22  A      No. 
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1  Q      No  one  ever  even  discussed  with  you  the 

2  issue  of  legal  division  review  of  criminal  referrals 

3  before  their  submission  during  that  five-month  time 

4  period? 

5  A      No,  1  don't  remember  that. 

6  Q      When  officials  of  the  Kansas  City  office 

7  went  to  national  conferences,  national  training 

8  conferences  of  the  RTC,  did  they  ordinarily  prepare 

9  memos  or  provide  any  kind  of  presentation  to  the  rest 

10  of  the  investigation  staff  upon  their  return? 

1 1  A      They  would  to  the  other  criminal 

12  investigators  in  their  department  staff  meetings. 

1 3  Q      And  was  that  something  that  was  done  on  a 

14  regular  basis? 

15  A      Yes. 

16  Q      In  other  words,  whenever  a  criminal 

17  investigator  was  sent  to  a  national  RTC  training 

18  conference,  that  criminal  investigator  would  be 

19  required  upon  his  or  her  return  to  give  some  kind  of 

20  a  briefing  or  write  a  memo  to  the  other  criminal 

21  investigators  to  share  the  information  learned  at  the 

22  conference? 
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1  A      What  they  would  do  is  they  would  usually 

2  bring  back  the  handouts  and  make  copies  for  everybody 

3  and  give  them  to  them  and  then  answer  any  questions. 

4  Q      Would  there  be  a  special  staff  meeting  of 

5  all  the  criminal  coordinators  to  achieve  that 

6  purpose? 

7  A      No,  there's  only  one  criminal  coordinator 

8  on  our  side  and  that  would  have  been  Lee  Ausen. 

9  Q      I'm  sorry.    I  meant  of  all  the  criminal 

10  investigators. 

1 1  A      They  meet  weekly.   He  has  weekly  staff 

12  meetings  so  he  would  have  had  plenty  of  opportunity 

13  in  a  timely  manner  to  do  that. 

14  Q      So  it's  your  assumption  —  well,  strike 

15  that. 

16  Do  you  attend  the  weekly  ~  back  in  1993, 

1 7  did  you  attend  the  weekly  staff  meetings  of  the 

1 8  criminal  investigators  in  the  Kansas  City  office? 

19  A      No,  I  did  not. 

20  Q      But  it's  ~  you  know  that  in  January  of 

21  1993,  weekly  staff  meetings  were  being  held  under 

22  Mr.  Ausen's  direction? 
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1  A      Yes. 

2  Q      And  Ms.  Lewis  would  have  attended  those 

3  meetings? 

4  A      Yes. 

5  Q      And  it's  your  expectation,  then,  that 

6  following  Mr.  Ausen's  and  Ms.  Lewis's  return  from  the 

7  January  14  and  15  national  conference  in  Washington, 

8  that  one  or  both  of  them  would  have  provided 

9  information  about  the  conference  to  the  other 

10  criminal  coordinators  at  one  or  more  of  these  staff 

11  meetings? 

12  A      Other  criminal  investigators. 

13  Q      Thank  you.    The  answer  is  yes? 

14  A      Yes,  they  would  have. 

15  Q      That's  something  that  would  have  happened? 

16  A      It's  standard. 

17  Q      Mr.  lorio,  I'm  going  to  give  you  a  copy  of 

18  the  June  17  policy  directive.   It's  a  memorandum  to 

19  "all  RTC  investigations  department  heads  (field 

20  sites),  all  investigation  staff  (Washington),  all 

21  assistant  general  counsel  (field  sites),  all 

22  litigation  professional  liability  and  complex 
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1  litigation  section  chiefs  (field  sites)  and  all 

2  litigation  professional  liability  and  complex 

3  litigation  attorneys  (Washington)"  from  Mr.  Dudine, 

4  Mr.  Hindes  and  Mr.  Barker  and  Mr.  Patchan, 

5  P-a-t-c-h-a-n? 

6  A      Patchan,  I  think  that's  correct. 

7  Q      Subject  is  criminal  referrals.  And 

8  unfortunately  the  copy  I  have  does  not  have  Bates 

9  stamp  numbers  on  it,  but  that's  why  I  was  being  so 

10  inclusive  as  to  what  this  is  all  about. 

1 1  Mr.  lorio,  have  you  seen  that  document  or 

12  another  copy  of  that  document  before? 

13  A      Yes,  I  have. 

14  Q      What  is  that? 

15  A      It's  a  policy  and  procedure  document  with 

16  regard  to  criminal  referrals. 

17  Q      And  it's  dated  June  17,  1993? 

18  A      Yes. 

19  Q      And  your  testimony  is  that  you  received 

20  this  document  or  a  copy  of  it  sometime  after  June  17, 

21  1993,  but  you  don't  know  when? 

22  A      Yes. 
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1  Q      But  you  have  no  memory  that  there  was  any 

2  long  delay  of  your  receipt  of  this  document  after 

3  June  17;  correct? 

4  A      Correct. 

5  Q      Did  you  actually  ~  I  mean  was  there  a  copy 

6  of  this  actually  delivered  to  you  personally  in  your 

7  office? 

8  A      Yes. 

9  Q      And  who  else  in  the  Kansas  City  field 

10  office  to  your  knowledge  would  have  gotten  a  copy  of 

11  this  June  17  memorandum? 

12  A      Lee  Ausen  would  have  received  a  copy. 

13  Q      Anyone  else? 

14  A      Not  off  of  this  list,  I  don't  think  so,  no. 

1 5  Q      Did  you  ~  so  off  of  the  addressee  list  on 

16  the  June  17  memorandum,  the  only  two  people  in  the 

17  Kansas  City  office  who  would  have  gotten  it  were  you 

18  and  Mr.  Ausen? 

19  A      Initially,  yes. 

20  Q      Anyone  in  the  legal  staff? 

21  A      Yes,  Julie  Yanda  would  have  received  it. 

22  Q      She  was  the  analog  to  you  on  the  legal 
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side? 

A      Yes. 

Q      Is  there  anyone  in  an  analogous  position  on 
the  legal  side  to  Mr.  Ausen  who  would  have  received 
this? 

A      No,  because  the  right  titles  aren't  here 
for  Karen  Carmichael  to  receive  it. 

Q      To  your  knowledge,  were  copies  of  this 
memorandum  provided  to  anyone  else  in  the 
investigations  office  at  the  Kansas  City  field  office 
following  the  memo's  arrival  in  your  office? 

A      Normally,  it  would  have  been  given  to  all 
the  criminal  investigators. 

Q  Do  you  have  any  reason  to  believe  that  the 
normal  practice  was  not  followed  with  regard  to  the 
June  17,  1993  memo? 

A      No,  1  don't. 

Q      So  your  expectation  is  that  although  you 
may  not  know  for  sure,  your  expectation  is  that  this 
memo  ~  a  copy  of  this  memo  was  provided  shortly 
after  its  arrival  in  the  Kansas  City  office  to  every 

criminal  investigator  in  the  office? 
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1  A      Yes. 

2  Q      Including  Ms.  Lewis? 

3  A      Yes. 

4  Q      Were  any  meetings  or  discussions  held  among 

5  criminal  investigators  in  the  Kansas  City  field 

6  office  about  this  June  17,  1993  memo  after  its 

7  arrival  in  your  office? 

8  A      1  don't  know.    1  don't  know. 
Q      You  did  not  participate  in  any  discussions 

about  the  June  17,  1993  policy  directive? 

A      No. 

Q      And  as  far  as  you're  aware,  no  such 
discussions  took  place? 

A      I  didn't  ~  yes,  that's  true. 

Q      Now,  did  you  read  the  June  17,  1993  memo 
when  you  received  it? 

A      Yes. 

Q      And  what  did  you  do  with  it  after  you  read 


it? 


A      1  probably  put  it  in  the  criminal  file. 
Q      Was  it  your  view  that  ~  well,  strike 


that. 
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1  Did  you  think  that  the  June  17,  1993 

2  memorandum  required  any  changes  in  the  way  that  your 

3  investigations  office  handled  the  preparation  and 

4  submission  of  criminal  referrals  when  you  read  it? 

5  A      No,  not  really. 

6  Q      What  do  you  mean  no,  not  really? 

7  A      We  were  giving  them  — 

8  Q      Who  is  them? 

9  A      We  were  giving  PLS  the  documents  within  a 

1 0  day  or  two,  so  for  them  to  review  them  before  was  no 

1 1  big  deal. 

12  Q      Well,  just  so  the  record  is  clear,  before 

13  June  17,  1993,  the  practice  of  the  criminal 

14  investigators  ~  well,  the  practice  of  the  Office  of 

15  Investigations  in  Kansas  City  was  to  give  PLS  copies 

16  of  criminal  referrals  after  the  criminal  referrals 

17  had  been  submitted  to  the  Justice  Department; 

18  correct? 

19  A      Yes. 

20  Q      Now,  if  you  would  turn  to  page  2,  this  says 

21  in  the  first  ~  the  latter  half  of  the  first 

22  paragraph,  "except  in  rare  circumstances,  criminal 
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1  referrals  shall  be  reviewed  by  RTC  investigations  and 

2  legal  division  criminal  coordinators  ('RTC  criminal 

3  coordinators')  before  they  are  delivered  to  the  U.S. 

4  Attorney  and  the  FBI  or  other  investigative  agency." 

5  Now,  is  it  your  testimony  that  that  was 

6  zero  different,  zero  change  fi-om  the  practice  that 

7  you  had  followed  in  your  office  before  June  17,  1993? 

8  A      Other  than  sending  them  to  them  before 

9  instead  of  afterwards,  it  didn't  change  anything  for 

10  us. 

1 1  Q      Well,  let  me  ask  you  this.    Do  you  agree 

12  that  what  that  sentence  I  just  read  to  you  requires 

13  is  something  different  than  simply  providing  a 

14  courtesy  copy  of  a  criminal  referral  within  two  or 

15  three  days  after  the  referral  has  already  been 

16  submitted  to  the  Department  of  Justice? 

17  A      It  means  you  have  to  provide  it  before. 

18  Q      So  you  do  agree  that  the  June  17,  1993  memo 

19  from  RTC  Washington  required  your  office  of 

20  investigations  to  do  something  with  criminal 

21  referrals  that  you  were  not  previously  doing  with 

22  them? 
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1  A      Yes. 

2  Q      Specifically,  it  required  you  to  provide 

3  for  review  those  criminal  referrals  to  the  legal 

4  division  before  those  referrals  were  submitted  to  the 

5  Department  of  Justice? 

6  A      Yes. 

7  Q      And  you  understood  that  as  of  the  time  that 

8  you  first  read  the  June  17,  1993  memorandum  that 

9  we've  been  talking  about;  correct? 

10  A      Would  you  repeat  that? 

1 1  Q      You  understood  when  you  first  read  this 

12  memorandum  that  the  memorandum  required  your  office 

13  to  provide  for  its  review  to  the  PLS  criminal 

14  referrals  before  those  referrals  were  submitted  to 

15  the  Justice  Department? 

16  A      Yes. 

17  Q      So  you  did  understand  when  you  first  read 

18  this  memo  that  you  were  being  required  by  Washington 

19  to  change  your  procedures  relating  to  whether  you 

20  gave  the  referrals  to  PLS  before  or  after  those 

21  referrals  were  submitted  to  Justice? 

22  A      Yes. 
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1  Q      Did  you  —  and  it's  your  testimony  that 

2  even  though  you  realized  that  the  June  17,  1993  memo 

3  required  a  change  in  your  policy  and  practice,  you 

4  did  not  discuss  this  memorandum  with  anyone  else  in 

5  your  office? 

6  A      I  wouldn't  have  discussed  it  with  anyone 

7  other  than  Lee,  okay. 

8  Q      Did  you  discuss  it  with  Lee  Ausen? 

9  A      1  don't  remember  if  I  did  or  didn't. 

10  Q      Is  one  of  your  duties  as  the  head  of  the 

1 1  investigations  office  in  Kansas  City  to  ensure  that 

12  people  under  your  supervision  and  direction  follow 

13  companywide  policies? 

14  A      Yes. 

15  Q      And  when  you  receive  ~  well,  was  there  any 

16  question  in  your  mind  that  the  June  17,  1993 

1 7  memorandum  stated  a  mandatory  companywide  policy? 

18  A      No. 

19  Q      So  you  understood  that  this  was  a  policy  ~ 

20  there  was  a  policy  articulated  in  the  June  17,  1993 

21  memo  that  your  office  needed  to  follow? 

22  A      Yes.   Not  an  issue. 
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1  Q      But  you  made  no  effort,  at  least  that  you 

2  can  recall,  to  bring  this  memorandum  and  its  new 

3  policy  to  the  attention  of  people  working  under  your 

4  supervision  within  the  investigations  division.    Is 

5  that  your  testimony? 

6  A      No. 

7  Q      What  did  you  do  to  bring  this  new  policy  to 

8  their  attention? 

9  A      1  didn't  have  to  do  anything  to  bring  it  to 

10  their  attention  because  he  got  a  copy. 

1 1  Q      Okay.    So  in  other  words,  you  realized  that 

12  Mr.  Ausen  would  get  a  copy  and  you  figured  that  that 

13  was  all  you  needed  to  do? 

14  A      Yeah,  that's  his  responsibility.   He  got  a 

15  copy.    It's  his  responsibility  to  inform  his 

16  investigators. 

17  Q      And  you  had  no  responsibility  in  that 

18  informational  process? 

19  A      Well,  my  responsibility  is  to  make  sure 

20  that  he  knew  of  it,  but  since  he  got  a  copy,  that  was 

21  fine. 

22 Q      And  the  only  way  that  you  believed  —  the 
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1  only  basis  you  had  for  believing  that  Mr.  Ausen  had 

2  received  a  copy  was  what,  that  he  fit  a  description 

3  of  the  addressees  on  the  front  of  the  memorandum? 

4  A      Yes. 

5  Q      Did  you  ever  see  Mr.  Ausen  with  a  copy  of 

6  this  memorandum? 

7  A      Later,  yes. 

8  Q      How  much  later? 

9  A      Oh,  gosh,  I  don't  know. 

10  Q      Was  it  when  you  were  all  talking  about  what 

11  to  do  with  the  Madison  referrals  in  late  September 

12  1993? 

13  A      Yes,  at  least  ~  yeah. 

14  Q      But  between  June  17  and  late  September 

15  1993,  you  never  saw  Mr.  Ausen  with  a  copy  of  the  June 

16  17  memorandum? 

1 7  A      Never  saw  him  and  no  one  ever  said  anything 

18  about  it,  no. 

19  Q      You  never  talked  to  Mr.  Ausen  about  it? 

20  A      No. 

21  Q      Never  talked  to  anyone  else  in  your  office 

22  between  June  17  and  late  September  1993  about  the  new 
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1  policy  that  the  legal  division  had  to  be  given  copies 

2  for  its  review  of  all  referrals  before  their 

3  submission  to  the  Justice  Department? 

4  MR.  BOCOCK:    He's  asking  you  whether  you 

5  did  it  as  distinct  from  whether  you  remember  doing 

6  it.   Do  you  understand  the  difference? 

7  THE  WITNESS:   Yes.   I  don't  remember 

8  talking  to  him  about  that,  no,  nor  do  I  remember 

9  talking  to  anyone  from  PLS  about  it. 

10  BY  MR.  KRAVITZ: 

1 1  Q      Did  your  office  submit  any  criminal 

12  referrals  between  —  to  the  Justice  Department 

13  between  June  17,  1993  and  the  time  of  the  preparation 

14  of  the  nine  criminal  referrals  in  the  Madison  case  in 

15  late  September  1993? 

16  A      I  think  we  did. 

17  Q      Do  you  remember  what  case  it  was  in? 

18  A      No. 

19  Q      And  were  those  referrals  that  you  signed? 

20  A      Yes. 

21  Q      How  many  ~  on  how  many  occasions  during 

22  that  time  period  between  June  17  and  late  September 


1  1993  did  you  sign  criminal  referrals  to  be  submitted 

2  to  the  Department  of  Justice? 

3  A      I  really  don't  remember. 

4  Q      Was  it  more  than  one? 

5  A      I  would  think  so. 

6  Q      Was  it  more  than  five? 

7  A      1  don't  really  remember. 

8  Q      On  any  of  those  occasions,  did  you  cause  a 

9  copy  of  the  criminal  referral  to  be  provided  to 

10  PLS  for  a  legal  review  prior  to  the  referral' s 

1 1  submission  to  the  Department  of  Justice? 

12  A      I  don't  remember.   If  I  would  have  had  this 

13  document  in  a  timely  manner,  I  would  have,  but  I 

14  don't  remember  when  I  got  the  document. 

15  Q      Well,  let  me  rephrase  ~  let  me  repeat  the 

16  question.   You've  testified  that  on  at  least  one 

17  occasion  between  June  17,  1993  and  late  September 

18  1993,  in  a  case  --  in  at  least  one  case  other  than 

19  Madison,  your  office  submitted  criminal  referrals  to 

20  the  Department  of  Justice;  correct? 

21  A      I  think  we  did,  yes. 

22  Q      And  those  criminal  referrals  were  signed  by 
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1  you;  correct? 

2  A      Yes. 

3  Q      Now,  you're  not  ~  it's  not  your  testimony 

4  that  you  signed  those  criminal  referrals  and 

5  submitted  them  to  the  Department  of  Justice  between 

6  June  17,  1993  and  the  day  you  received  the  June  17, 

7  1993  memo,  is  it? 

8  A      Quite  possibly  could  have  occurred. 

9  Q      Well,  let  me  rephrase  the  question  this 

10  way,  then.    Between  the  time  that  you  received  the 

11  June  17,  1993  memo,  which  you've  testified  was 

12  sometime  after  June  17,  and  you  have  no  memory  that 

13  there  was  any  long  delay  in  your  receipt  of  the 

14  memo  -- 

15  A      Yes. 

16  Q      —so  between  the  time  you  received  the 

17  June  17,  1993  memo  and  the  time  that  Ms.  Lewis 

18  finished  her  preparation  of  the  nine  criminal 

19  referrals  in  the  Madison  case  in  late  September  of 

20  1993,  did  you  sign  any  criminal  referrals  in  other 

21  cases  to  be  submitted  to  the  Department  of  Justice? 

22 A      I  don't  know.    I  just  don't  know. 
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1  Q      Well,  you've  testified  a  few  minutes  ago 

2  that  you  believe  you  signed  some  in  at  least  one 

3  other  case. 

4  A      Yes. 

5  Q      Between  June  1 7  and  late  September; 

6  correct? 

7  A      Yes,  I  believe  I  did,  yes,  but  I  just  can't 

8  remember  specific  —  1  just  can't  remember 

9  specifically. 

10  Q      In  any  of  these  criminal  referrals  --  well, 

1 1  regarding  any  of  these  criminal  referrals,  did  you 

12  cause  copies  of  them  to  be  sent  to  PLS  for  a  review 

13  prior  to  the  referral' s  submission  to  the  Department 

14  of  Justice? 

15  A      I  don't  remember. 

16  Q      Don't  you  think  you  would  remember  if  you 

17  had  done  that? 

18  A      No. 

19  Q      In  light  of  everything  that  has  followed 

20  and  all  of  the  dispute  over  whether  PLS  should  be 

21  reviewing  the  Madison  referrals,  you  don't  think  you 

22  would  have  remembered  if  you  had  sent  previous 
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1  referrals  to  PLS  for  review? 

2  MR.  BOCOCK:    Well,  your  question  assumes 

3  facts  not  in  evidence.   He  testified  that  he  sent 

4  them  for  informational  review  every  time  —  every 

5  single  time  he  sent  them  for  informational  review  as 

6  a  practice,  whether  or  not  it  was  required  by  a 

7  rule.   Why  would  he  remember  if  he  sent  them  for 

8  informational  review  or  not?   I  don't  understand. 

9  MR.  KRAVITZ:    That's  not  what  1  asked  him. 

10  MR.  BOCOCK:    The  dispute  over  the  critique 

1 1  has  nothing  to  do  with  the  dispute  over  informational 

12  review. 

13  MR.  KRAVITZ:    I  disagree  with  that. 

14  MR.  BOCOCK:    You  need  to  ask  a  question 

15  properly  instead  of  trying  to  intentionally  trick 

16  him,  which  you  are.   That's  why  I  made  that 

17  objection. 

18  MR.  KRAVITZ:    Do  you  want  the  question  to 

19  be  read  back? 

20  THE  WITNESS:    Yes. 

21  (The  reporter  read  the  record  as  requested.) 

,12 BY  MR.  KRAVITZ: 
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1  Q      Prior  to  their  submission  to  the  Justice 

2  Department. 

3  A      No,  I  don't  think  1  would  have.   I 

4  didn't  ~  it  was  not  my  function  to  send  the 

5  referrals,  okay.    I  would  review  the  referral,  sign 

6  off  and  give  it  back  to  Mr.  Ausen. 

7  Q      But  Mr.  lorio,  you  read  the  June  17,  1993 

8  memo  as  soon  as  you  got  it;  right? 

9  A      Yes. 

10  Q      And  you  knew  that  it  had  a  new  requirement 

1 1  for  the  handling  of  referrals  prior  to  their 

12  submission  that  was  going  ~  that  required  a  change 

13  in  the  practices  of  your  office;  correct? 

14  A      It  required  a  timing  change,  yes. 

15  Q      It  required  a  change  in  the  practices  of 

16  your  office;  correct? 

17  A      No,  it  required  a  timing  change  is  what 

18  you're  asking  me. 

19  Q      It  required  you  to  give  the  referral  to 

20  PLS  before  you  gave  the  referral  to  the  Justice 

21  Department  rather  than  after,  as  had  been  your 

22  practice;  correct? 
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1  A      Correct. 

2  Q      That  was  a  change  in  the  practice  that  your 

3  office  had  followed;  correct? 

4  A      Yes  and  no.    We're  still  giving  them  a 

5  referral.   We're  giving  it  to  them  before  instead  of 

6  after.   I  don't  think  the  practice  has  changed.   I 

7  think  the  timing  of  delivery  has  changed,  okay.    The 

8  practice  is  to  give  them  a  referral.   We're  giving 

9  them  the  referral. 

10  Q      When  you  signed  referrals  between  June  17 

1 1  and  late  September  1993,  did  you  do  anything  to 

12  advise  others  in  your  chain  of  command  that  under  the 

13  June  17,  1993  memorandum,  your  office  was  required  to 

14  provide  the  criminal  referrals  to  PLS  for  review 

15  before  sending  the  referrals  on  to  the  Justice 

16  Department? 

17  A      Did  I  do  anything  —  you  lost  me  on  that 

18  one. 

19  Q      During  that  time  period,  as  criminal 

20  referrals  were  being  completed  and  you  were  signing 

21  them  and  they  were  being  prepared  for  sending  or 

22  submission  to  the  Justice  Department,  did  you  do 
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1  anything  to  make  sure  that  the  June  17,  1993 

2  memorandum  was  followed,  specifically  that  those 

3  referrals  were  sent  to  PLS  for  review  before  they 

4  were  submitted  to  the  Justice  Department? 

5  A      Nothing  that  I  had  ~  nothing  that  1  would 

6  have  not  done  previously,  no. 

7  Q      Well,  what  do  you  mean  by  that? 

8  A      I  would  have  signed  the  referral  and  given 

9  it  back  to  the  criminal  coordinator  and  he  would  have 

10  processed  it.    That's  what  I  always  do. 

11  Q      So  the  answer  is  during  the  time  period 

12  between  June  17  and  late  September  1993,  you  did 

13  nothing  relating  to  referrals  you  signed  in  that 

14  period  to  make  sure  that  the  June  17,  1993  memorandum 

15  was  followed  in  your  office;  is  that  correct? 

16  A      Yes,  I  would  say  that's  correct. 

1 7  Q      Was  there  a  reason  for  that? 

18  A      No,  but  again,  let's  go  back  to  the  point. 

19  I  don't  know  when  for  sure  we  received  this  document, 

20  okay. 

21  Q      1  mean  obviously  the  records  are  going  to 

22  speak  for  themselves  and  I  apologize  for  not  having 
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1  them  here.   The  records  will  speak  for  themselves  as 

2  to  when  you  submitted  criminal  referrals,  but  I  mean 

3  what  is  ~  I  think  the  record  is  as  complete  as  it 

4  can  be  as  to  when  you  remember  receiving  the  June  17, 

5  1993  memo. 

6  A      Yes.   And  the  reason  I  say  that  is  we 

7  received  the  deal  that  wasn't  signed  dated  September 

8  8  in  November,  okay.   That's  60  days.    So,  you  know, 

9  I  don't  know  if  that's  an  exception  or  a  rule. 

10  Q      You  testified  previously  that  at  some 

1 1  point,  you  spoke  with  the  people  who  had  written  the 

12  June  17,  1993  memorandum;  is  that  correct? 

13  A      Yes. 

14  Q      Now,  there  are  four  names  here  as  being  the 

15  authors  of  this  memorandum,  but  I  think  you  said  that 

16  you  spoke  to  two  people? 

17  A      Yes. 

18  Q      Which  two  did  you  speak  with? 

19  A      I  spoke  with  Jim  Dudine  and  1  spoke  with 

20  Carl  Gamble. 

21  Q      Does  Carl  Gamble's  name  appear  on  this 

22  memorandum? 
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1  A      No,  he  is  not  on  this  memorandum,  but  he  is 

2  the  criminal  coordinator  for  the  RTC  in  Washington. 

3  Q      He  works  underneath  Mr.  Dudine? 

4  A      No,  I  think  at  that  point  he  worked  under 

5  Mr.  —  I  think  he  worked  under  Mr.  Hindes. 

6  Q      When  was  it  that  you  spoke  with  Mr.  Dudine 

7  and  Mr.  Gamble  about  the  June  17,  1993  policy 

8  directive? 

9  A      Late  September,  28,  29,  somewhere  in 

10  there.   27,  28,  29. 

11  Q      So  it  wasn't  shortly  after  your  receipt  of 

12  the  memo? 

13  A      No. 

14  Q      It  wasn't  as  if  you  had  some  conftision  in 

15  your  mind  when  you  received  it  in  June  or  whenever 

16  you  received  it  and  called  up  to  find  out  what  it 

17  meant? 

18  A      No. 

19  Q      What  were  the  circumstances  under  which  you 

20  spoke  with  Mr.  Gamble  and  Mr.  Dudine  about  the  June 

21  17,  1993  memo? 

22  A      The  interpretation  of  the  wording  "shall  be 
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1  reviewed." 

2  MR.  BOCOCK:    I  think  his  question  is  what 

3  were  the  circumstances  that  caused  you  to  have  that 

4  conversation. 

5  THE  WITNESS:    What? 

6  MR.  BOCOCK:    Why  were  you  talking  to  them 

7  about  it? 

8  BY  MR.  KRAVITZ: 

9  Q      Why  were  you  talking  to  Gamble  and  Dudine 

10  about  the  June  17  memorandum? 

1 1  A      Because  of  the  interpretation  by  PLS. 

12  Q      And  this  all  came  up  in  the  context  of 

13  whether  the  nine  referrals  in  the  Madison  case  needed 

14  to  be  reviewed  or  critiqued  in  some  way  by  PLS  prior 

15  to  their  submission  to  the  Department  of  Justice? 

16  A      There  was  no  problem  with  them  reviewing 

17  the  referrals.   The  critiquing  of  the  referrals  was  a 

18  different  issue. 

19  Q      But  I  just  want  to  make  sure  we're  clear. 

20  This  all  came  up  in  the  context  of  what  to  do  with 

21  the  Madison  referrals  in  late  September  1993; 

22  correct? 
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1  A      Yes. 

2  Q      This  didn't  have  anything  to  do  with  some 

3  other  case? 

4  A      No,  that's  true. 

5  Q      Did  you  talk  with  Mr.  Dudine  and  Mr.  Gamble 

6  at  the  same  time  or  were  these  separate 

7  conversations? 

8  A      No,  they  were  both  in  Mr.  Dudine 's  office, 

9  I  think,  on  a  speakerphone  and  Mr.  Ausen  and  1  were 

10  in  Mr.  Ausen 's  office  on  a  speakerphone. 

1 1  Q      Was  it  just  the  four  of  you  in  the 

12  conversation? 

13  A      To  the  best  of  my  recollection,  yes. 

14  Q      Was  there  one  conversation  or  more  than  one 

15  conversation  between  you  and  people  in  Washington  on 

16  the  subject  of  the  interpretation  of  the  June  17, 

17  1993  memo? 

18  A      I  just  recall  the  one  with  all  four  of  us, 

19  okay. 

20  Q      Okay.    Who  initiated  that  conversation? 

21  A      1  think  1  did. 

22  Q      Why  did  you  do  that? 
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1  A      Because  I  understood  what  this  said,  okay 

2  (indicating). 

3  Q      You  understood  what  what  said? 

4  A      This  June  17  policy. 

5  Q      Just  ~  so  the  record  is  clear  you're 

6  pointing  to  something,  but  the  record  doesn't  pick 

7  that  up. 

8  A      It's  the  June  17  criminal  referral 

9  document,  specifically  page  2,  the  second  half  of  the 

10  first  paragraph. 

1 1  Q      That  same  sentence  that  I  read  before? 

12  A      Yes. 

13  Q      "Except  in  rare  circumstances,  criminal 

14  referrals  shall  be  reviewed  by  RTC  investigations  and 

15  legal  division  criminal  coordinators  (RTC  criminal 

16  coordinators)  before  they  are  delivered  to  the  U.S. 

17  Attorney  and  the  FBI  or  other  investigative  agency." 

18  A      Right. 

19  Q      Now,  what  was  ~  there  was  an  issue  as  to 

20  what  that  meant? 

21  A      Yes. 

22  Q      What  was  the  issue? 
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1  A      I  interpreted  that  to  mean  that  we  were  to 

2  give  them  the  documents  before  we  transmitted  them, 

3  okay.   I  was  told  that  we  could  not  transmit  the 

4  documents  until  after  they  had  critiqued  the 

5  documents  and  found  them  acceptable  for 

6  transmission.    I  objected  to  that  interpretation. 

7  MR.  BOCOCK:    Who  told  you  that? 

8  THE  WITNESS:   Julie  Yanda  told  me  that. 

9  BY  MR.  KRAVITZ: 

10  Q      Just  so  I'm  clear,  before  your 

1 1  conversation  ~  before  this  conference  call  that 

12  you've  been  describing,  what  was  your  understanding 

13  of  what  that  sentence  required  the  office  of 

14  investigations  to  do  with  criminal  referrals? 

15  A      Provide  them  with  an  information  copy 

16  before  we  transmitted  it. 

17  Q      Provide  PLS  an  information  copy  before  you 

18  transmitted  the  referral  to  the  Justice  Department? 

19  A      Correct. 

20  Q      And  simply  as  like  a  courtesy,  and  the  only 

21  difference  between  what  you  were  doing  then  ~ 

22  between  what  you  would  do  then  and  what  you  had  been 
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1  doing  previously  would  be  ~ 

2  A      We  did  it  before  instead  of  after. 

3  Q      And  your  understanding  was  that  —  well, 

4  let  me  ask  you  this.    What  did  you  ~  how  did  you 

5  interpret  the  word  "reviewed"  in  this  sentence?  Read 

6  it  with  me.    "Except  in  rare  circumstances,  criminal 

7  referrals  shall  be  reviewed  by  RTC  investigations  and 

8  legal  division  criminal  coordinators  before  they  are 

9  delivered  to  the  U.S.  Attorney  and  the  FBI  or  other 

10  investigative  agency." 

1 1  A      Read  for  informational  purposes. 

12  Q      So  there  had  to  be  some  period  of  time 

13  between  when  you  gave  the  criminal  referral  to 

14  PLS  and  the  time  that  you  gave  the  referral  to  the 

15  Justice  Department? 

16  A      Yes. 

1 7  Q      And  you  understood  that? 

18  A      Yes. 

1 9  Q      What  period  of  time  did  you  think  was 

20  required  by  this  June  1 7  memo  before  your  conference 

21  call  with  people  in  Washington? 

22 A      Oh,  anywhere  —  you  know,  maybe  three, 
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1  four,  five  work  days,  no  more  than  a  week.   How  long 

2  does  it  take  to  read  a  referral?  Not  a  long  period 

3  of  time. 

4  Q      But  your  expectation,  even  before  the 

5  conference  call  with  Mr.  Gamble  and  Mr.  Dudine,  was 

6  that  under  the  June  17  memorandum,  your  office  was 

7  required  to  submit  a  criminal  referral  to  PLS  three, 

8  four,  five  working  days  before  your  office  could 

9  submit  that  referral  to  the  Department  of  Justice;  is 

10  that  correct?  1  believe  that's  what  you  just  said. 

1 1  A      Well,  you  changed  the  wording  a  little  bit 

12  which  I  think  changes  the  meaning.   We  had  to  provide 

13  them  a  copy  for  them  to  review,  okay,  and  give  them 

14  some  time  to  look  at  it.    Whether  or  not  they 

15  reviewed  it  or  didn't  review  it  in  a  reasonable  time 

16  span  was  not  my  problem. 

17  Q      But  you  understood  that  you  needed  to  give 

18  it  to  them  three,  four,  five  working  days  ~  whether 

19  they  reviewed  it  or  not,  you  needed  to  give  it  to 

20  PLS  three,  four,  five  working  days  before  you  gave 

2 1  the  referral  to  the  Justice  Department? 

22  A      Yes. 
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1  Q      So  you  understood  ~  and  you  understood 

2  that  even  before  you  had  the  conference  call  with 

3  Mr.  Gamble  and  Mr.  Dudine  in  late  September? 

4  A      Yes. 

5  Q      Did  Mr.  Ausen  agree  with  that 

6  interpretation  during  this  time  period  before  the 

7  conference  call  with  Dudine  and  Gamble? 

8  A      Yes.    I  don't  recall  that  he  didn't. 

9  Q      Did  you  discuss  it  with  --  I  assume  you 

10  discussed  it  with  Mr.  Ausen.   This  was  an  issue, 

1 1  wasn't  it? 

12  A      Yes.   And  I  don't  think  that  was  a  problem 

13  for  him  either. 

14  Q      So  both  you  and  Mr.  Ausen  understood  that 

15  the  criminal  referral  had  to  go  to  PLS  three,  four, 

16  five  working  days  before  it  could  be  submitted  to 

17  Justice;  correct? 

18  A      Yes. 

19  Q      Now,  your  understanding  also  was  that  you 

20  had  absolutely  no  requirement  to  consider  any 

21  critique  or  review  provided  by  legal;  is  that  right? 

22 A      That  was  my  understanding. 

244 

1  Q      What  did  you  think  that  these  three  -  was 

2  supposed  to  happen  in  these  three  to  five  working 

3  days  between  the  time  that  you  gave  the  referral  to 

4  the  legal  division  and  the  time  that  you  then  would 

5  be  able  to  give  the  referral  to  the  Justice 

6  Department? 

7  A      Well,  1  hoped  that  they  would  read  it  and 

8  gain  an  understanding  of  what  the  subject  and  the 

9  content  of  the  referral  was. 

10  Q      You  didn't  think  that  there  was  -  that  the 

1 1  memorandum  contemplated  any  collaboration  between  the 

12  legal  division  and  the  investigations  office  during 

13  that  three-  to  five-day  working  period  that  you 

14  interpreted  the  memorandum  to  require? 

15  A      It  didn't  state  that. 

16  Q      That  wasn't  my  question. 

17  A      No,  1  didn't. 

18  Q      Did  that  ever  occur  to  you? 

19  A      No. 

20  Q      So  you  thought  that  it  was  just  three  to 

21  five  working  days  of  dead  time  when  the  referral 

22  would  be  sitting  over  in  the  legal  division  and 


3124 

245 

1  nothing  would  come  of  that  and  then  three  or  five 

2  days  later  you  would  just  submit  the  referral  to  the 

3  Justice  Department? 

4  A      That's  what  I  thought  and  that's  what  they 

5  confirmed  for  me  on  the  phone  conversation. 

6  Q      And  that's  what  Mr.  Ausen  thought  as  well? 

7  A      I  guess  so.    I  don't  know  exactly  what  he 

8  thought.    Well,  I  think  that's  --  you  know,  that's  -- 

9  I  think  that's  fairly  accurate. 

10  Q      Well,  you  discussed  it  with  Mr.  Ausen,  his 

11  interpretation  of  the  June  17  memorandum,  didn't  you? 

12  A      Yeah.    I  think  he  thought  that  three  to 

13  five  days  was  a  reasonable  period  of  time  for  them  to 

14  read  it. 

15  Q      And  that  during  that  time,  both  you  and 

16  Mr.  Ausen  agreed  that  during  that  three-  to  five-day 

17  period,  nothing  would  happen  essentially  in  terms  of 

18  collaboration  between  PLS  and  investigations? 

19  A      Yes.   There  had  never  been  any  history  of 

20  that  in  the  past  and  we  didn't  anticipate  a  drastic 

21  change,  no. 

22 Q      Just  be  dead  time? 
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1  A      Yes. 

2  Q      Let's  talk  about  the  telephone  conversation 

3  that  you  and  Mr.  Ausen  had  with  Mr.  Gamble  and 

4  Mr.  Dudine.    When  did  that  conversation  occur,  to  the 

5  best  of  your  memory? 

6  A      Late  September. 

7  Q      1993? 

8  A      Yes. 

9  Q      And  again,  you  said  this  was  a  conversation 

10  that  was  initiated  by  you? 

1 1  A      Yes. 

12  Q      And  it  was  initiated  by  you  because  lawyers 

13  in  the  legal  division  in  Kansas  City  ~ 

14  A      One  lawyer. 

15  Q      One  lawyer  — 

16  MR.  BOCOCK:    You  mean  the  professional 

17  liabilities  section. 

18  MR.  KRAVITZ:    Yes. 

19  MR.  BOCOCK:    Which  is  not  the  legal 

20  division  of  RTC.    It's  the  professional  liabilities 

21  section  responsible  for,  you  know,  suing 

22  professionals  against  whom  the  RTC  has  claims,  not 
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1  the  general  counsel  that  reviews  claims. 

2  BY  MR.  KRAVITZ: 

3  Q      Mr.  lorio,  during  the  past  couple  of  hours, 

4  whenever  I  have  used  the  term  "legal  division,"  did 

5  you  understand  that  I  was  referring  to  PLS? 

6  A      Yes. 

7  MR.  BOCOCK:    1  didn't  mean  to  suggest 

8  otherwise.    1  just  meant  in  this  context. 

9  MR.  KRAVITZ:    Fair  objection. 

10  MR.  BOCOCK:    It  sounds  like  they're  the 

1 1  general  counsel  and  they  are  supposed  to  review  stuff 

12  instead  of  they  are  the  people  who  sue  lawyers  and 

13  accountants. 

14  MR.  KRAVITZ:    Fair  objection.   1  just 

15  wanted  to  make  sure  the  record  is  clear.   1 

16  appreciate  the  clarification. 

17  BY  MR.  KRAVITZ: 

1 8  Q      You  understood  before  the  time  that  you 

19  initiated  the  telephone  conference  with  Dudine  and 

20  Gamble  that  one  lawyer  in  the  PLS  in  Kansas  City  had 

21  a  different  interpretation  of  the  June  17,  1993  memo; 

22  right? 
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1  A      Yes. 

2  Q      Who  was  that  one  lawyer? 

3  A      Julie  Yanda. 

4  Q      What  did  Ms.  Yanda  tell  you  she  thought  the 

5  June  17,  1993  memo  required? 

6  A      That  they  had  to  have  the  opportunity  to 

7  review  and  critique  the  referrals  and  we  could  not 

8  send  out  the  referrals  until  she  gave  her  permission. 

9  Q      Did  Ms.  Yanda  believe  that  the  June  17, 

10  1993  memorandum  required  any  collaboration  between 

1 1  the  two  offices  or  simply  that  it  required  your 

12  office  to  wait  until  PLS  had  had  a  chance  to  review 

13  the  referral? 

14  A      1  don't  know  - 

15  MR.  BOCOCK:    Your  question  is  unclear.   I 

16  think  you're  just  tired.    Could  you  just  restate 

17  that?   You  used  —  I  just  ~  your  question  is 

18  ambiguous.    1  don't  understand  what  you  mean  by 

19  "collaboration"  or  "review." 

20  BY  MR.  KRAVITZ: 

21  Q      Let  me  ask  you  in  a  little  more  open-ended 

22  way.   What  —  other  than  what  you've  told  us  already 
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1  about  what  Ms.  Yanda  said  she  thought  the  June  1 7, 

2  1993  memo  required,  what  else  did  she  tell  you  it 

3  required? 

4  A      It's  not  what  she  thought.    She  said  this 

5  is  the  way  it  is. 

6  Q      Well,  you  understood  that  that  was  her 

7  opinion? 

8  A      Well,  it  was  worded  more  strongly  than 

9  that. 

10  Q      Was  she  your  supervisor? 

11  A      No. 

12  Q      Did  you  have  to  do  what  she  said? 

13  A      No. 

14  Q      This  was  a  difference  of  opinion;  right? 

15  A      Well,  that's  a  nice  way  to  say  it,  yes. 

16  Q      She  couldn't  tell  you  what  to  do,  could 

17  she? 

1 8  A      She  attempted  to. 

19  Q      That  wasn't  my  question. 

20  A      Well,  she  can  tell  me  what  to  do.   That 

21  doesn't  mean  I  have  to  do  it. 

22 Q      Okay.   You  were  not  required  to  take 
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1  directions  from  Julie  Yanda  as  of  September  1993, 

2  were  you? 

3  A      That's  correct. 

4  Q      So  you  and  Mr.  Ausen  called  Mr.  Dudine  and 

5  Mr.  Gamble? 

6  A      Yes. 

7  Q      And  you  explained  to  them  what  the 

8  disagreement  appeared  to  be  in  the  Kansas  City  office 

9  as  to  the  requirements  of  the  June  1 7  memo? 

10  A      Yes. 

1 1  Q      Were  ~  did  Mr.  Dudine  tell  you  what  ~  how 

12  he  interpreted  ~  well,  what  his  interpretation  was 

13  of  this  disputed  section  in  the  June  17,  1993  memo? 

14  A      They  both  did. 

15  Q      Did  they  both  tell  you  the  same  thing? 

16  A      Yes. 

17  Q      What  did  Mr.  Dudine  and  Mr.  Gamble  tell  you 

18  during  this  telephone  call  in  late  September  1993 

19  about  what  the  June  17,  1993  memo  required? 

20  A      They  said  that  the  memo  was  geared  to 

21  provide  PLS  copies  of  referrals  for  informational 

22  purposes,  that  it  was  not  really  geared  for  our 
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1  office  because  we  had  always  given  PLS  copies,  but  it 

2  was  geared  to  other  offices  where  there  had  not  been 

3  the  exchange  of  information.    So  I  said  well,  does  it 

4  mean  that  we  cannot  transmit  the  referrals  until 

5  PLS  says  that  they're  all  right  to  go.    And  they  said 

6  no,  that's  not  the  intent  of  the  document. 

7  Q      Did  you  ask  whether  you  were  required  to 

8  submit  the  criminal  referrals  to  PLS  before 

9  submitting  them  to  the  Justice  Department? 

10  A      No. 

1 1  Q      Why  not? 

12  A      I  understood  it,  that  we  had  to. 

13  Q      You  knew  that  already? 

14  A      Yes. 

15  Q      Even  though  you  hadn't  done  it  in  any  of 

16  the  other  referrals  between  June  and  September? 

17  MR.  BOCOCK:    We're  going  to  stop  this  if 

18  you're  going  to  start  that.    He  never  said  he  didn't 

19  do  it.    He  said  he  didn't  undertake  any  steps  to  do 

20  it  because  he  gave  the  memos  to  everyone  in  the 

21  office  and  Ausen  had  the  memo.    He  never,  ever  said 

22  he  didn't  give  it  to  PLS  before.   That  is  a  grave 
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1  misrepresentation  of  his  testimony. 

2  MR.  KRAVITZ:    I  disagree  with  that. 

3  MR.  BOCOCK:    Grave.   Let's  ask  him. 

4  Mr.  lorio,  is  it  true  that  you 

5  intentionally  never  gave  PLS  copies  of  the  criminal 

6  referrals  before  you  sent  them  in  after  you  got  the 

7  copy  of  this  memo  dated  June  17,  1993?   Did  you 

8  intentionally  keep  it  from  PLS? 

9  THE  WITNESS:   No. 

10  MR.  BOCOCK:    Okay.   Now  we've  got  it 

1 1  cleared  up  so  we  know  what  the  testimony  is. 

12  Go  ahead. 

13  MR.  KRAVITZ:    I'm  glad  you  think  that 

14  you've  cleared  something  up.    I  disagree.   You  can 

15  make  gratuitous  remarks  on  the  record  as  much  as  you 

16  want. 

17  MR.  BOCOCK:    1  know  what  you're  doing.    1 

18  understand  your  point  and  you've  made  your  record  on 

19  it,  but  you  are  intentionally  trying  to  distort  the 

20  facts.    If  you  want  to  say  that  Mr.  lorio  didn't  take 

21  affirmative  steps  to  see  that  this  memo  was  followed 

22  beyond  what  he  testified  to,  that's  a  very  legitimate 
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1  point  and  the  record  has  been  made  to  that  point  and 

2  that  will  stand. 

3  MR.  KRAVITZ:    I  have  to  tell  you,  you  know, 

4  for  you  to  make  gratuitous  comments  like  that  on  the 

5  record  is  not  only  unprofessional,  but  inappropriate 

6  and  you  know,  for  you  to  accuse  me  of  intentionally 

7  misrepresenting  the  facts  is  not  only  offensive,  but 

8  very  inappropriate. 

9  MR.  BOCOCK:    The  record  will  speak  for 

10  itself 

11  MR.  KRAVITZ:    Well,  it  will. 

12  MR.  BOCOCK:    So  we  don't  need  to  -- 

13  MR.  KRAVITZ:    We're  all  confident  of  that, 

14  but  I  really  think  this  deposition  has  been  handled 

15  quite  professionally  and  I  really  wish  you  would  not 

16  make  comments  like  that.    It's  not  productive. 

17  MR.  BOCOCK:    Well,  I  apologize,  but  I 

18  really  think  that  a  review  of  the  record  will 

1 9  indicate  that  it  was  your  question  that  prompted  that 

20  reasonable  objection,  but  let's  go  on.    We  don't  need 

21  to  belabor  it. 

22 MR.  KRAVITZ:    Let's  go  on. 
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1  BY  MR.  KRAVITZ: 

2  Q      What  did  Mr.  Dudine  and  Mr.  Gamble  tell  you 

3  as  to  whether  the  investigations  office  needed  to 

4  wait  for  PLS  to  do  any  kind  of  critique  or  review 

5  before  sending  the  referrals  to  the  Justice 

6  Department? 

7  A      I  think  they  instructed  me  to  give  them 

8  reasonable  time. 

9  Q      Was  it  discussed  what  reasonable  time  meant 

10  under  these  circumstances? 

11  A      I  really  ~  I  don't  remember  what,  you 

12  know,  the  definition  of  reasonable  time  was.    I 

13  remember  that  Julie  said  she  needed  at  least  three 

14  weeks,  and  I  said  I'm  not  going  to  give  you  three 

15  weeks. 

16  Q      Julie  Yanda  had  told  you  before  your 

17  telephone  call  with  the  Washington  people  that  she 

18  needed  three  weeks? 

19  A      I  think  so.    I  can't  remember  if  it  was 

20  before  or  after,  but  it  was  within  that  time  span, 

21  that  she  needed  three  weeks. 

22  Q      And  then  what  happened? 


3129 

255 

1  A      I  told  her  that  1  wouldn't  give  her  three 

2  weeks,  that  I  would  give  her  to  such-and-such  a  date, 

3  that  we  were  going  to  send  those,  I  think,  October  8 

4  was  the  date,  which,  in  fact,  gave  her  almost  two 

5  weeks,  okay. 

6  Q      What  ~  did  you  discuss  with  Mr.  Dudine  and 

7  Mr.  Gamble  whether  there  should  be  any  collaboration 

8  between  PLS  and  your  office  on  the  referrals  before 

9  the  time  that  they  were  actually  submitted  to  the 

10  Justice  Department? 

1 1  A      No,  not  after  they  told  me  that  they  viewed 

12  it  as  an  informational  review,  to  give  them  an 

13  opportunity  to  read  them  and  to  see  what  was 

14  contained  in  that. 

15  Q      So  your  testimony  is  that  Mr.  Dudine  and 

16  Mr.  Gamble  told  you  and  Mr.  Ausen  that  the  purpose  of 

17  giving  the  referrals  to  PLS  before  submitting  them  to 

18  the  Justice  Department  was  solely  informational  for 

19  PLS's  purposes? 

20  A      Yes. 

21  Q      And  it's  your  testimony  that  Mr.  Dudine  and 

22  Mr.  Gamble  said  absolutely  nothing  about  another 
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1  purpose  being  to  encourage  collaboration  between 

2  PLS  and  the  Office  of  Investigations  toward  the 

3  improvement  of  the  criminal  referrals? 

4  A      Yes. 

5  Q      And  you're  sure  about  that? 

6  A      Yes. 

7  Q      The  criminal  referrals  in  the  Madison  case 

8  were  actually  submitted  to  the  Justice  Department  on 

9  October  8,  1993;  is  that  right? 

10  A      Yes. 

1 1  Q      Was  that  also  the  same  day  that 

12  PLS  provided  its  written  review  or  critique  of  the 

13  criminal  referrals? 

14  A      I  think  it  was  provided  a  day  earlier,  it 

15  was  provided  October  7. 

16  Q      Who  in  PLS  provided  that  document  and  who 

17  did  he  or  she  give  it  to  in  your  office? 

18  A      I  think  it  went  to  Julie  Yanda  and  then  it 

19  was  sent  over  ~  I  can't  remember  if  it  was  sent  to 

20  me  or  if  it  was  sent  to  Lee.   1  don't  remember. 

21  Q      Did  you  see  the  review  or  critique  before 

22  the  time  that  the  criminal  referrals  were  actually 
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1  submitted  to  the  Justice  Department? 

2  A      Yes. 

3  Q      Who  else  in  your  office,  to  your  knowledge, 

4  saw  the  review  or  critique  before  the  time  that  the 

5  referrals  were  sent  to  the  Justice  Department? 

6  A      I  think  everyone  that  worked  on  the 

7  referrals  were  required  to  read  the  critique,  so 

8  there  would  have  been  three,  four  investigators,  five 

9  investigators.   I'm  not  sure  as  to  the  department. 

10  Q      Was  there  any  discussion  between  you  and 

1 1  the  criminal  investigators  who  had  worked  on  the 

12  criminal  referrals  about  whether  any  suggested 

13  changes  would  be  incorporated  in  the  criminal 

14  referrals  before  their  submission? 

15  A      Yes. 

16  Q      Tell  us  about  that. 

17  A      They  read  the  documents,  and  I  can't 

18  remember  if  I  was  --  if  1  was  in  Lee's  office  or  my 

19  office,  I  don't  remember,  but  there  were  a  number  of 

20  them  there.   And  Lee  had  been  meeting  with  them.    I 

21  walked  in.    I  had  read  the  critique  a  number  of 

22  times,  and  I  said  are  there  any  --  is  there  anything, 


1  any  changes  you  want  to  make  as  a  result  of  this 

2  document,  and  they  said  no. 

3  Q      Now,  you  yourself  read  the  critique  or 

4  legal  review  that  had  been  prepared  by  Ms.  Yanda? 

5  A      Yes.   Not  prepared  by  Ms.  Yanda. 

6  Q      By  Ms.  Carmichael,  I'm  sorry. 

7  A      And  Mr.  Adams,  I  think,  prepared  it. 

8  Q      You  read  that? 

9  A      Yes. 

10  Q      And  it  was  your  view  as  well  that  no 

1 1  changes  should  be  made  to  any  of  the  nine  criminal 

12  referrals? 

13  A      Yes. 

14  Q      You  rejected  every  single  one  of  the 

15  suggested  or  proposed  changes? 

16  A      I  don't  know  that  they  were  proposed 

17  changes  as  they  were  questions. 

18  Q      Okay.   You  felt  that  none  of  those -- none 

19  of  the  questions  raised  in  the  legal  review  or  the 

20  critique  were  questions  that  needed  to  be  answered  or 

21  looked  into  further  before  the  referrals  were 

22  submitted? 
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1  A      Yes. 

2  Q      In  your  view,  the  questions  that  were 

3  raised  by  the  legal  review  or  legal  critique  were 

4  questions  that  were  legal  questions  more  than  factual 

5  questions  and  therefore  questions  that  should  be  left 

6  to  the  United  States  Attorney's  office  to  answer? 

7  A      Yes.   There  were  some  factual  questions 

8  there,  not  a  lot,  but  some,  but  most  ~  1  viewed  most 

9  of  those  questions  as  being  legal  questions,  yes. 

10  Q      Now,  Mr.  Dudine  testified  in  his  deposition 

1 1  yesterday  that  the  standard  ~  the  RTC  standard  for  a 

12  criminal  referral  was  reasonable  basis  to  believe 

13  that  criminal  offense  has  been  or  may  have  been 

14  committed.   Would  you  agree  with  that  testimony? 

15  A      Yes. 

16  Q      You're  familiar  with  the  concept  of 

17  elements  of  criminal  offense? 

18  A      Yes. 

19  Q      You  know  what  that  means? 

20  A      Yes. 

21  MR.  BOCOCK:    Mr.  lorio  went  to  law  school. 
22 MR.  KRAVITZ:    Well,  then  I  have  no  question 
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1  that  he  knows  what  that  means. 

2  BY  MR.  KRAVITZ: 

3  Q      And  you  understand,  then,  that  the  standard 

4  requiring  a  reasonable  basis  to  believe  that  a  crime 

5  has  been  committed  in  fact  requires  a  reasonable 

6  basis  to  believe  that  each  and  every  element  of  a 

7  crime  has  been  committed? 

8  A      Uh-huh. 

9  Q      Yes? 

10  A      Yes. 

1 1  Q      Why,  then,  would  you  say  that  questions  in 

12  the  legal  review  about  —  well,  strike  that. 

13  And  those,  then,  therefore  are  issues  that 

14  need  to  be  addressed  at  the  RTC  field  office  level 

15  before  submitting  a  referral  to  the  Justice 

16  Department;  right?   You  need  —  you've  already 

17  testified  that  you  agree  with  Mr.  Dudine's  testimony 

18  that  before  you  can  submit  a  referral  to  Justice,  you 

19  have  to  be  satisfied  that  there's  a  reasonable  basis 

20  to  believe  that  each  and  every  element  of  a  crime  has 

21  been  committed? 

22  A      1  think  the  terminology  is  "substantial 
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1  basis  of  fact." 

2  Q      Okay.   To  believe  that  a  crime  has  been 

3  committed? 

4  A      Yes. 

5  Q      Therefore,  to  believe  that  each  and  every 

6  element  of  a  crime  has  been  committed;  right? 

7  A      Generally,  yes. 

8  Q      And  that's  something  --  I  mean  you  don't 

9  want  to  be  sending  junk  up  to  the  Justice  Department, 

10  do  you? 

11  A      No. 

12  Q      So  you  want  to  make  sure  that  your 

13  referrals  actually  have  a  sufficient  basis  in  fact 

14  that  each  and  every  element  of  a  crime  has  actually 

15  been  committed? 

16  A      Yes. 

17  Q      So  that's  a  review  that  you  do  in  your  mind 

18  when  ~  when  you're  reading  a  referral  before  you 

19  sign  it;  right? 

20  A      Yes. 

21  Q      Why,  then,  would  you  say  that  questions  in 

22  Ms.  Carmichael's  legal  review  that  have  to  do  with 
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1  elements  of  the  offense  or  offenses  are  questions 

2  just  for  the  U.S.  Attorney's  office  to  deal  with 

3  rather  than  for  your  office  to  deal  with? 

4  A      Well,  if  we  --  if  we  had  the  information, 

5  you  know,  if  we  could  make  a  perfect  criminal 

6  referral  and  put  the  whole  thing  in  there,  there 

7  would  never  be  any  issues  on  a  review,  okay,  but  we 

8  can't  do  that,  so  we  know  that  the  referrals  are 

9  never  perfect,  that  they  are  always  slightly  or  more 

10  slightly  imperfect,  simply  because  we  don't  have  the 

1 1  power  to  obtain  the  evidence  to  make  them  perfect.   I 

12  don't  know  how  you  overcome  that  problem,  okay,  but 

13  if  it  passes  a  reasonable  test  that  we've  got  as  much 

14  as  we  can  and  we  indicate  in  there  additional  steps, 

15  people  to  be  interviewed,  records  to  be  secured,  that 

16  will  make  it  even  better,  then  I  feel  very 

17  comfortable  with  it. 

18  Q      And  you  felt  that  way  about  the  Madison -- 

19  the  nine  referrals  in  the  Madison  case,  even  after 

20  your  reading  of  Ms.  Carmichael's  memo  on  October  7  or 

21  8,  1993? 

22  A      Yes. 
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1  Q      Are  you  okay  to  keep  going  for  20  minutes 

2  without  a  break? 

3  A      Yes. 

4  MR.  BARTOLOMUCCI:    Do  you  think  you'll  be 

5  able  to  wrap  up  in  that  time? 

6  MR.  KRAVITZ:    I'll  do  my  best. 

7  MR.  BARTOLOMUCCI:    Well,  then  go  for  it. 

8  BY  MR.  KRAVITZ: 

9  Q      One  question  raised  by  Ms.  Carmichael's 

10  review  or  critique  was  whether  a  woman  named  Loreen 

11  McDougal,  I  believe  is  Mr.  McDougal's  mother,  was 

12  still  alive.   Do  you  remember  that  question  being 

13  raised  in  Ms.  Carmichael's  memo? 

14  A      Yes,  I  can  remember  that. 

15  Q      Was  that  something  that  you  thought  was 

16  important  to  know? 

17  A      No. 

18  Q      Why  not? 

19  A      Because  she  really  ~  we  didn't  think  she 

20  had  any  knowledge  of  what  had  happened.   He  had 

21  purchased  property  in  her  name  and  we  didn't  feel 

22  that  she  had  any  knowledge  of  that,  because  the 
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1  criminal  referral  didn't  mention  her,  it  mentioned 

2  him,  so  I  didn't  think  that  was  factually  germane  to 

3  the  issue  at  hand. 

4  MR.  KRAVITZ:    Are  you  okay  if  we  keep 

5  going? 

6  MR.  BOCOCK:    Yes,  I'll  be  right  back. 

7  (Mr.  Bocock  left  the  deposition.) 

8  BY  MR.  KRAVITZ: 

9  Q      Wasn't  Loreen  McDougal  a  target  of  one  of 

10  those  referrals? 

11  A      1  think  her  name  was  mentioned  as  a 

12  potential  witness.    I  don't  remember  if  she  was  a 

13  target  or  witness. 

14  Q      Would  you  agree  that  if  Loreen  McDougal  was 

15  listed  as  a  target  in  one  of  the  nine  referrals,  that 

16  it  was  a  reasonable  question  to  raise  whether  she  was 

17  still  alive? 

18  A      No,  not  really.   Whether  she  was  alive  or 

19  dead  didn't  change  the  fact  that  the  act  had 

20  happened.   As  I  recall,  she  was  a  witness,  and  the 

21  actual  activity  that  occurred  was  done  by  Jim 

22  McDougal,  but  I  --  you  know,  that's  just  off  the  top 
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1  of  my  head.    I  haven't  looked  at  those  referrals  in  a 

2  long  time.    That's  what  I  recall. 

3  Q      Well,  let  me  just  ask  you  this.    Assume  for 

4  purposes  of  this  question  that  Loreen  McDougal  was 

5  listed  in  one  of  those  referrals  as  a  suspect  or 

6  subject  of  the  referral.   If  that  is  correct,  would 

7  you  agree  that  it's  important  to  know  whether  she  is 

8  in  fact  dead  or  alive  before  sending  her  name  off  as 

9  a  subject  of  a  referral  to  the  Department  of  Justice? 

10  A      In  the  particular  situation  that  we  just 

1 1  talked  about?  No,  1  don't  think  it's  important 

12  whether  she's  alive  or  dead.   The  criminal  -- 

13  Q      In  other  words,  just  let  the  Justice 

14  Department  figure  that  out? 

15  A      Yeah.   The  criminal  act  had  occurred,  we 

16  didn't  think  she  was  involved,  so  they  can  find  that 

17  out  easier  than  we  can. 

1 8  Q      Okay,  but  we  have  now  got  on  the  record 

19  that  you're  a  graduate  of  law  school.   You  know  as  a 

20  matter  of  law  that  dead  people  can't  be  prosecuted, 

21  it  just  doesn't  happen;  right? 

22  A      Yes. 
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1  Q      But  that  was  something  that  you  would  leave 

2  for  Justice  to  sort  out? 

3  A      But  we  can  get  the  assets  back,  even  though 

4  they  are  dead  we  can  get  the  assets  back. 

5  (Mr.  Bocock  returned  to  the  deposition.) 

6  Q      You  said  a  couple  of  times  earlier  during 

7  your  testimony  that  one  really  has  to  see  Ms.  Lewis's 

8  tape  recorder  to  believe  that  it  could  go  on 

9  accidentally. 

10  A      Yes. 

1 1  Q      What  does  it  look  like? 

12  A      Well,  it's  not  very  big.    It's  about,  you 

13  know,  this  size  (indicating)  and  it's  got  ~ 

14  Q      Just  for  the  record,  how  big,  what  are  you 

15  indicating? 

16  A      Oh,  it's  --  maybe  a  little  bigger  than  that 

17  glass  case. 

18  Q   So  maybe  about  6  inches  long  by  2  inches  by 

19  1  inch  wide? 

20  A      It's  one  of  those  hand-held  things,  so  big 

21  (indicating). 

22  Q      About  6  inches  by  2  inches  by  1  inch? 
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MR.  BARTOLOMUCCI:    The  size  of  a  TV  remote. 
THE  WITNESS:    It's  a  little  bigger,  a 
little  boxier,  something  like  that. 
BY  MR.  KRAVITZ: 

Q      What  color  is  it? 

A      I  think  it's  —  as  I  recall,  it's  tan,  tan 
and  silver,  tan  and  gold.    It's  one  of  those  ~  not  a 
light  tan,  but  maybe  a  medium  tan. 

Q      Did  Ms.  Lewis  always  keep  her  tape  recorder 
in  the  same  place  in  her  office  or  did  it  move 
around? 

A      Well,  I  don't  really  know.    I  guess 
wherever  she  was  using  it  it  would  be  —  I  really 
don't  know. 

Q      What  did  Ms.  Lewis  use  that  tape  recorder 
for  on  occasions  other  than  February  2,  1 994? 

A      She  would  ~  to  my  information,  she  would 
use  it  to  dictate  as  she  came  across  things,  you 
know,  instead  of  writing  it  all  down,  she  would 
dictate  it. 

Q      Did  you  ever  see  Ms.  Lewis  dictate  anything 

into  her  tape  recorder? 
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A      Yeah,  I'd  walk  by  and  she'd  be  saying 
things  into  it. 

Q      Was  this  dictation  she  was  doing,  was  that 
stuff  for  work,  a  diary,  notes,  what  was  that? 

A      I  don't  know.    I  thought  it  was  for  work. 

Q      Has  Ms.  Lewis  ever  kept  a  diary,  to  your 
knowledge? 

A      I  don't  know. 

Q      She's  never  said  anything  about  that? 

A      No. 

Q      How  many  times  would  you  estimate  you've 
seen  Ms.  Lewis  dictating  into  her  tape  recorder? 

A      Oh,  four,  five,  something  like  that. 

Q      Is  this  —  is  this  a  dictation  machine  as 
opposed  to  like  a  tape  deck  that  someone  would  play 
music  out  of? 

A      Oh,  yeah,  it's  like  a  little  hand-held 
Dictaphone  that  you  would  take  the  tape  and  somebody 
would  transcribe  for  you.    It's  got  the  little  tiny 
tapes. 

Q      To  your  knowledge,  did  Ms.  Lewis  ever  use 
this  tape  recorder  for  playing  music  in  her  office  or 
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1  anywhere  else? 

2  A      I  don't  think  so,  but  I  don't  know. 

3  Q      As  far  as  you  know,  this  tape  recorder  was 

4  strictly  used  as  a  Dictaphone  by  Ms.  Lewis? 

5  A      Yes. 

6  Q      Now,  you  testified  earlier  —  well,  strike 

7  that. 

8  Do  you  know  how  this  tape  recorder  is 

9  turned  on  or  how  the  record  function  is  turned  on? 

10  A      No,  I  do  not  know. 

1 1  Q      You've  never  used  this  tape  recorder? 

12  A      I  have  not  used  this  tape  recorder. 

13  Q      Have  you  ever  had  it  in  your  hands? 

14  A      No. 

15  Q      Has  anyone  other  than  Ms.  Lewis  ever  used 

16  it,  to  your  knowledge? 

17  A      I  don't  know.    I  don't  even  know  if  it's 

18  hers  or  the  government's.    1  really  don't  know. 

19  Q      Did  you  see  the  tape  recorder  at  any  time 

20  on  February  2,  1994? 

21  A      I've  walked  by  her  office  and  saw  it  on  the 

22  desk.    Whether  I  saw  it  that  day  or  not,  1  don't 
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1  know. 

2  Q      So  you  don't  know  whether  you  saw  it  that 

3  day? 

4  A      No. 

5  Q      You  testified  that  your  voice  has  been 

6  recorded  on  that  tape  recorder  at  some  point  in  the 

7  past;  is  that  correct? 

8  A      Yeah. 

9  Q      Wasthatbeforeor  after  February  2,  1994? 

10  A      1  think  it  was  before. 

1 1  Q      What  were  the  circumstances  under  which  you 

12  were  recorded  on  that  tape  recorder  before  February 

13  2,  1994? 

14  A      Someone  was  in  there  and  I  walked  in  and 

15  asked  her  a  question  or  said  something,  I  forget,  and 

16  the  next  day  or  so  or  something,  she  was  playing 

17  something  back  and  said  oh,  you're  on  here,  too,  so 

18  that  ~  you  know,  that  had  happened  before. 

19  Q      Did  you  on  that  previous  occasion  learn  how 

20  it  came  to  be  that  your  voice  was  caught  on  the  tape 

2 1  recorder? 

22  A      No,  1  didn't  really  —  I  don't  know  if  the 
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recorder  had  been  left  on  or  it  came  on  on  its  own, 
but  it  didn't  --  you  know,  it  didn't  bother  me. 

Q      So  it  is  not  the  case  that  on  that  occasion 
that  your  voice  was  captured  on  the  tape  recorder, 
that  you  learned  that  the  tape  recorder  had  gone 
on  —  had  been  turned  on  accidentally? 

A      I  didn't  pay  any  attention.   I  didn't 
really  know  one  v/ay  or  the  other. 

Q      Do  you  know  of  any  instance  other  than 
February  2,  1994  in  which  anyone  has  claimed  that 
that  tape  recorder  of  Ms.  Lewis's  went  on 
accidentally  by  itself? 

A      I  don't  know. 

Q      You  don't  know  of  any  other  instance? 

A      I  don't  know  the  answer  to  that  question. 

Q      Has  Ms.  Lewis  ever  told  you  about  another 
occasion  on  which  her  tape  recorder  has  turned  on  by 
itself? 

A      No,  1  don't  know  that  it  went  on  by  itself 
or  sometimes  it  would  be  on  and  she  would  forget  it 
was  on  and  just  run  forever.    I  don't  know  what  the 
situation  is. 
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Q      Okay,  but  the  answer  to  the  question  is 
Ms.  Lewis  never  told  you  about  another  situation  or 
another  circumstance  in  which  her  tape  recorder 
actually  turned  itself  on  other  than  the  February  2 
circumstance;  is  that  correct? 

A      And  I  don't  know  on  February  2  if  she 
accidentally  left  it  on  or  it  came  on  by  itself.    I 
don't  know. 

Q      Let  me  ~  just  so  the  record  is  clear,  put 
February  2  to  one  side.    Has  Ms.  Lewis  told  you  about 
another  instance  in  which  her  tape  recorder  turned  on 
by  itself? 

A      No,  not  turned  on  by  itself. 

Q      What  exactly  did  Ms.  Lewis  tell  you  about 
how  her  conversation  with  April  Breslaw  came  to  be 
captured  on  her  tape  recorder? 

A      She  told  me  that  she  looked  down  and  saw 
that  the  tape  recorder  was  on. 

Q      Where  was  the  tape  recorder  when  she  looked 
down  and  saw  it? 

A      I  guess  it  was  on  her  desk. 

Q      Was  she  at  her  desk? 
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1  A      I  don't  know,  I  wasn't  there,  but  she 

2  looked  down  and  saw  that  the  tape  recorder  was  on. 

3  She  did  not  say  whether  it  came  on  accidentally,  set 

4  itself  off  or  she  had  just  left  it  running,  but  that 

5  she  saw  that  it  was  on  and  decided  not  to  turn  it 

6  off 

7  Q      Did  you  ask  Ms.  Lewis  how  she  --  what  her 

8  belief  was  as  to  how  the  tape  recorder  was  turned  on 

9  in  the  first  place? 

10  A      I  really  don't  remember.   I  remember 

1 1  language  to  the  effect  that  "I  must  have  left  it 

12  on." 

13  Q      Okay,  so  Ms.  Lewis  did  not  tell  you  that 

14  the  tape  recorder  was  turned  on  by  itself? 

15  A      She  didn't  tell  me  it  was  or  it  wasn't.   I 

16  don't  think  she  knew. 

17  Q      Well,  didn't  you  just  say  that  Ms.  Lewis 

18  said  "I  must  have  left  it  on"? 

19  A      Yes. 

20  Q      It  must  have  — 

21  A      "I  must  have  just  left  it  on,"  but  she  said 

22  that  like  I  really  don't  know,  maybe  that's  what 


1  happened.   I  don't  know.    I  don't  think  she  knows. 

2  Q      But  according  to  what  Ms.  Lewis  told  you, 

3  her  best  guess  or  understanding  as  to  what  happened 

4  was  that  the  tape  recorder  had  just  been  running  from 

5  before  and  she  had  left  it  on? 

6  A      I  think  so.    I  think  that's  what  she 

7  thought. 

8  Q      And  that's  what  she  told  you;  right? 

9  A      Yes,  that  was  a  possibility,  I  think. 

10  Q      When  was  it  that  Ms.  Lewis  told  you  that? 

1 1  A      Oh,  jeez,  that  was  a  long  time  afterwards. 

12  That  was  ~  oh,  gosh,  1  think  that  was  the  day  that 

13  Representative  Leach  made  his  speech  on  the  floor  of 

14  the  House. 

15  Q      March  1994? 

16  A      Yes. 

17  Q      Certainly  ~  then  it  was  certainly 

18  significantly  before  Ms.  Lewis  testified  before  the 

19  House  in  the  summer  of  1995;  right? 

20  A      Yes,  yes. 

21  Q      You've  testified  and  given  several 

22  different  bases  for  your  opinion  that  attempts  were 
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made  within  the  RTC  to  obstruct  the  investigation  of 
the  failure  of  Madison  Guaranty  Savings  &  Loan.    Is 
that  fair  to  say?   And  without  going  into  all  the 
bases,  the  record  speaks  for  itself,  but  you've 
mentioned  ~ 

A      Generally,  I  think  that's  true,  yes. 

Q      You  have  mentioned  several  incidents  that 
have  added  up  to  ~  that  have  combined  to  lead  you  to 
the  conclusion  that  someone  somewhere  within  the  RTC 
or  perhaps  outside  the  RTC  attempted  to  obstruct 
investigations  into  the  failure  of  Madison.    What  I 
want  to  ask  you  is,  can  you  put  any  names  to  that 
conclusion?   I  mean  who  is  it  within  the  RTC  and  who 
is  it  outside  the  RTC  whom  you  can  identify  as  having 
either  obstructed  or  attempted  to  obstruct  any 
investigation  involving  the  failure  of  Madison 
Guaranty  Savings  &  Loan  Association? 

A      Well,  I  need  to  clarify.   The  investigation 
was  finished.    The  following-up  with  the  Office  of 
Independent  Counsel  providing  the  work  is  a  key 
issue.   That's  a  post-referral  deal. 

Q      I'm  counting  all  that. 
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A      Who  do  I  think? 

Q      Just  so  the  record  is  clear,  I  want  to  make 
sure  my  question  is  inclusive.    I'm  going  to  list  off 
at  least  what  my  notes  indicate  your  testimony 
indicated  being  the  bases  for  your  conclusion  that 
you  testified  to  previously.    You  talked  about  the 
issue  of  PLS's  critique  of  the  referrals  and  their 
insistence  in  doing  one. 

A      Yes. 

Q      And  the  delay  that  that  caused.   You  talked 
about  problems  relating  to  subpoena  compliance,  you 
talked  about  the  removal  of  Jean  Lewis  from  the  case 
or  from  the  investigation.    You  talked  about  the 
prohibition  in  1994  of  investigators  talking  to 
officials  of  the  independent  counsel's  office  without 
PLS  permission.    You  talked  about  the  administrative 
leave  that  you,  Ausen  and  Ms.  Lewis  were  placed  on. 
You  talked  about  the  scope  of  the  legal  review 
conducted  by  Pillsbury,  Madison.    You  talked  about  - 
and  actually  I  think  that  fairly  summarizes  the 
various  bases  that  you  testified  about. 

The  record  obviously  will  set  forth  exactly 
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1  what  you  said,  but  I  just  want  to  make  sure  that  you 

2  understand,  I'm  including  all  of  these  considerations 

3  that  you've  testified  about  as  leading  up  to  your 

4  conclusion  that  someone  somewhere  obstructed  and 

5  intended  to  obstruct  or  attempted  to  obstruct 

6  investigations  relating  to  the  failure  of  Madison 

7  Guaranty  Savings  &  Loan. 

8  My  question  is  ~  do  you  understand  that, 

9  first  of  all? 

10  A      Yes. 

1 1  Q      My  question  is,  can  you  identify  for  us  who 

12  either  obstructed  or  attempted  to  obstruct  any  of 

13  these  investigations? 

14  A      No,  I  cannot  tell  you  what  their  intent  is, 

15  okay,  I  have  no  idea  what  their  intent  is,  but  I  see 

16  the  end  result.   You're  going  to  have  to  ask  them 

17  what  their  intent  is. 

18  Q      Can  you  identify  them  for  us? 

19  A      Yes.    Julie  Yanda,  Tom  Hindes,  I  think 

20  Ellen  Kulka. 

21  Q      Ellen  Kulka? 

22 A      Yes.    Andy  Tomback,  and  I  don't  know  the 
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1  hierarchy,  I  don't  know  who  was  doing  what  they  were 

2  told.   There's  lots  I  don't  know,  okay,  but  just  from 

3  what  I  see  at  my  end,  I  think  those  four  for  sure. 

4  Q      How  about  outside  the  RTC,  can  you  identify 

5  anyone  from  outside  the  RTC  who  obstructed  or 

6  attempted  to  obstruct  any  of  the  investigations 

7  relating  to  the  failure  of  Madison  Guaranty  Savings  & 

8  Loan? 

9  A      No,  I  can't. 

10  Q      Let  me  just  raise  one  issue  with  your 

11  lawyer.    It's  now  7:14  and  I  have  every  intention  of 

12  allowing  you  to  leave  at  7:15  because  I  know  you  need 

13  to  catch  your  plane. 

14  What  I  would  ask  is  whether  Mr.  lorio  would 

15  be  willing  to  answer  this  one  question  as  to  each  — 

16  as  to  each  of  the  four  people  he  just  named  and 

17  possibly  prepare  an  affidavit  or  send  us  a  notarized 

18  response.   The  question  being  what  is  it  that  you 

19  believe  Julie  Yanda,  Tom  Hindes,  Ellen  Kulka,  and 

20  Andy  Tomback  did  either  to  obstruct  or  to  attempt  to 

21  obstruct  any  of  the  investigations  relating  to  the 

22  failure  of  Madison  Guaranty  Savings  &  Loan 
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1  Association. 

2  MR.  BOCOCK:    When  you  use  the  word 

3  "obstruct,"  we  mean  hinder,  delay?  Not  obstruction 

4  of  justice  as  that  term  is  sometimes  used.   They're 

5  different. 

6  MR.  KRAVITZ:    Well,  I  agree  with  that. 

7  MR.  BOCOCK:    Obstruction  of  justice  is  a 

8  crime.   Obstruction  of  investigation  used  in  the 

9  vernacular  sense  means  anything  to  delay  or  impede 

10  the  investigation.   Isn't  that  the  way  you  mean  it? 

1 1  MR.  KRAVITZ:    I  wasn't  the  one  who  used  the 

12  word  first. 

13  MR.  BOCOCK:    I'm  just  trying  to  get  the 

14  question  clear  if  you  want  all  this  detailed 

15  information. 

16  MR.  KRAVITZ:    That's  fair. 

17  BY  MR.  KRAVITZ: 

18  Q      Mr.  lorio,  when  you  used  the  word 

19  "obstruct"  earlier  in  your  testimony,  did  you  mean 

20  obstruction  of  justice  or  something  else? 

21  A      No,  I  go  along  with  his  meaning. 

22 Q      You  meant  just  delay  in  investigation? 
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1  A      Yes. 

2  Q      You  didn't  mean  obstruction  of  justice  in 

3  any  criminal  or  legal  sense? 

4  A      I  don't  think  --  I  don't  know.    I'd  have  to 

5  think  about  it. 

6  MR.  KRAVITZ:    Mr.  Bocock,  would  you  be 

7  willing  to  ~  would  you  agree  to  have  your  client 

8  answer  that  question  in  writing  under  oath  so  that  we 

9  can  - 

10  MR.  BOCOCK:    Yeah. 

11  MR.  BARTOLOMUCCI:    Can't  he  answer  it  now? 

12  MR.  KRAVITZ:    I  don't  want  anyone  to  miss 

13  their  plane  because  of  this.    If  you  can  answer  it 

14  now,  that  would  be  preferable. 

15  MR.  BOCOCK:    I  think  probably  Richard  could 

16  answer  it  in  a  brief  way  now.    Why  don't  we  see  if 

17  that  answer  is  satisfactory  to  you. 

18  BY  MR.  KRAVITZ: 

19  Q      Let's  start  with  Mr.  --  with  Ms.  Yanda. 

20  What  makes  you  believe  that  Julie  Yanda  either 

2 1  obstructed  or  sought  to  obstruct  any  of  the 

22  investigations  into  the  failure  of  Madison  Guaranty 
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1  Savings  &  Loan  Association? 

2  A      1  would  say  the  trying  to  hold  up  the 

3  referrals  from  going  out. 

4  Q      This  is  now  the  1993  referrals? 

5  A      Yes.    1  would  say  the  difficulties  that  the 

6  FBI  had  in  getting  subpoena  compliance.   For  whatever 

7  reason,  wanting  Jean  Lewis  not  to  be  the  investigator 

8  in  charge  of  the  investigation.   Those  would  be  the 

9  three  basic  things. 

10  Q      Anything  else? 

1 1  A      Off  the  top  of  my  head,  those  are  probably 

12  the  three  major  things. 

13  Q      As  to  all  of  these  people,  if  you  think  of 

14  additional  reasons  why  you  think  that  any  of  them 

15  obstructed  or  sought  to  obstruct  any  of  these 

16  investigations,  you're  certainly  free  to  send  us  a 

17  letter  including  additional  information.    Do  you 

18  understand  that? 

19  A      Uh-huh. 

20  Q      Yes? 

21  A      Yes. 

22 MR.  BARTOLOMUCCI:    You  will  have  a  chance 
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1  to  review  your  deposition,  as  1  understand  it. 

2  MR.  BOCOCK:    How  about  Hindes? 

3  BY  MR.  KRAVITZ: 

4  Q      How  about  Tom  Hindes,  number  two? 

5  A      I  think  signing  the  document  to  put  us  on 

6  administrative  leave  without  telling  our  supervisor 

7  in  Washington. 

8  Q      Anything  else  on  Hindes? 

9  A      That's  probably  the  major  thing. 

10  Q      Anything  else  minor  that  you  can  think  of? 

1 1  A      Not  at  the  moment. 

12  Q      But  if  you  come  up  with  anything  you  will 

13  let  us  know? 

14  A      Yes. 

15  Q      What  about  Ellen  Kulka? 

16  A      Ellen  Kulka  and  Andy  Tomback  ~ 

1 7  Q      You  want  to  handle  them  both  together? 

18  A      Yeah. 

19  Q      Okay. 

20  A      They're  sort  of  at  the  management  level  of 

21  the  RTC,  okay.    1  think  their  under-oath  deposition, 

22  trying  to  infer  that  we  weren't  wanted  by  the 
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independent  counsel,  that  independent  counsel  didn't 
trust  us  and  things  that  supposedly  Mark  Tuohey  said 
that  were  clarified  on  the  second  day  of  the  hearings 
before  the  House. 

I  think  that  showed  an  attempt  to  kill  the 
messenger.   The  message  has  already  gone,  but  to  try 
to  destroy  the  messenger. 

Q      Now,  you're  referring  to  testimony  that 
Ms.  Kulka  offered  the  services  of  Ms.  Lewis  to  the 
independent  counsel's  office  and  according  to 
Ms.  Kulka,  Mark  Tuohey  said  "are  you  kidding"  or 
something  like  that? 

A      Well,  there's  two  different  situations 
here.   One  of  them  is  between  Tomback  and  Tuohey  and 
another  one  was  in  a  letter  to  Mr.  Starr,  two 
different  situations.    In  both  situations  Mr.  Tuohey 
and  Mr.  Starr  denied  the  inference  that  was  made  by 
Ms.  Kulka  and  Mr.  Tomback. 

Q      How  did  the  testimony  of  Ms.  Kulka  and 
Mr.  Tomback  either  obstruct  or  show  an  intention  of 
obstructing  an  investigation? 

A      They  were  reacting  to  the  fact  that  we  were 
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placed  on  administrative  leave  and  questions  had  been 
asked  about  us  coming  back  to  work  the  investigation, 
and  this  was  I  think  a  method  to  demean  the  fact  that 
we  might  or  might  not  be  useful,  by  saying  hey,  they 
didn't  want  them  anyway,  so  it's  no  big  deal.   I 
think  they  were  trying  to  do  something  indirectly 
that  they  didn't  accomplish  directly. 

Q      Anything  else  about  Ms.  Kulka  on  this 
subject? 

A      Not  right  off  the  top  of  my  head.   I'll 
have  to  think. 

Q      And  anything  else  that  Mr.  Tomback  did  to 
your  knowledge  that  makes  you  conclude  that  he  either 
obstructed  or  sought  to  obstruct  an  investigation 
into  the  failure  of  Madison  Guaranty  Savings  &  Loan? 

A      Not  right  off  the  top  of  my  head. 

Q      And  again,  as  with  Yanda  and  Hindes,  if  you 
think  of  anything  about  Kulka  or  Tomback,  you  will 
let  us  know? 

A      Yes. 
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1  MR.  KRAVITZ:    Thank  you  very  much.   Go  to 

2  the  airport. 

3  (Whereupon,  at  7:21  p.m.,  the  deposition 

4  was  concluded.) 
5 

6  

7  L.  RICHARD  lORIO 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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1  PROCEEDINGS 

2  (Keeney  Exhibits  1  and  2  identified.) 

3  Whereupon, 

4  JOHN  C.  KEENEY 

5  was  called  as  a  witness  and,  having  first  been  duly 

6  sworn,  was  examined  and  testified  as  follows: 

7  EXAMINATION 

8  BY  MR.  GICALE: 

9  Q      Could  you  please  state  your  name  for  the 

10  record. 

1 1  A      John  C.  Keeney. 
12 

13 

14  Q      And  your  present  business  address? 

15  A      10th  and  Constitution,  Northwest, 

16  Washington,  D.C.;  Department  of  Justice. 

17  Q      What  is  your  business  phone  number  there? 

18  A      514-2621. 

19  Q      And  your  present  position  at  the  Department 

20  of  Justice? 

21  A      Deputy  Assistant  Attorney  General  in  the 

22  criminal  division. 

1  MR.  FISHMAN:    And  -- 

2  THE  WITNESS:    At  the  moment  I'm  acting 

3  Assistant  Attorney  General. 

4  BY  MR.  GICALE: 

5  Q      Once  again,  assuming  a  title. 

6  A      Once  again. 

7  Q      Now,  how  long  have  you  been  in  the  deputy's 

8  position? 

9  A      Since  '73. 

10  Q      Now,  there  have  been  various  times  since 

1 1  1973  when  you  have  been  acting  Assistant  Attorney 

12  General,  criminal  division,  but  you  retained  the 

13  Deputy  Assistant  Attorney  General  title  as  well; 

14  correct? 

15  A      Yes. 

16  Q      Now,  your  most  recent  stint  as  acting 

17  Assistant  Attorney  General  for  the  criminal  division, 

18  when  did  the  most  recent  stint  begin? 

19  A      Before  this  one. 

20  Q      "This  one,"  when  did  this  -- 

21  A      This  began  when  Joanne  Harris  left  on 

22  August  29. 
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1  Q      Of  95? 

2  A      Yes. 

3  Q      To  the  present? 

4  A      Uh-huh. 

5  Q      And  when  did  you  serve  as  acting  Assistant 

6  Attorney  General  in  charge  of  the  criminal  division 

7  prior  to  that? 

8  A      From  January  21st,  '93  until  sometime  in 

9  November  1993. 

10  MR.  FLSHMAN:    Off  the  record  for  a  second. 

1 1  (Discussion  off  the  record.) 

12  BY  MR.  GICALE: 

13  Q      You  didn't  serve  as  acting  Assistant 

14  Attorney  General  for  the  criminal  division  between 

15  November  1993  and  August  29,  1995;  correct? 

16  A      Give  me  the  dates  again. 

17  Q      Between  November  1993  and  August  29,  1995, 

18  you  did  not  serve  as  acting  Assistant  Attorney 

19  General  of  the  criminal  division? 

20  A      Joanne  Harris  came  in  in  November.   She  was 

21  sworn  in. 

22 Q      She  stayed  there  until  August  of  1995  when 

6 

1  you  assumed  the  position  again? 

2  A      Yes. 

3  Q      Are  you  aware  ~  let  me  just  go  back  a 

4  second.   This  deposition  is  being  conducted  pursuant 

5  to  Senate  Resolution  120.    The  resolution  establishes 

6  a  special  committee  administered  by  the  Banking 

7  Committee  to  conduct  an  investigation  involving 

8  Whitewater  Development  Corporation,  Madison  Guaranty 

9  Savings  &  Loan  Association,  Capital  Management 

10  Services,  Inc.,  the  Arkansas  Development  Finance 

1 1  Authority  and  other  related  matters. 

12  Section  l(b)2(c)  of  Senate  Resolution  120 

13  authorizes  investigation  and  public  hearings  into 

14  whether  the  Department  of  Justice  has  improperly 

15  handled  RTC  criminal  referrals  relating  to  Madison 

16  Guaranty  Savings  &  Loan  Association  or  Whitewater 

17  Development  Corporation.    This  will  be  the  focus  of 

18  today's  deposition. 

19  A      I  understand  that. 

20  Q      Now,  you  were  requested  to  testify,  I 

21  believe,  on  October  5th  of  this  year.   This 

22  deposition  is  in  advance  of  a  public  hearing  to  be 
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1  held  either  later  in  October  or  November  of  this 

2  year,  and  it  is  possible  that  you  may  be  requested  to 

3  testify  at  that  hearing.   We  will  be  asking  you  a 

4  series  of  questions.    You  are  testifying  under  oath. 

5  If  you  don't  understand  a  question,  let  us  know  and 

6  we  will  rephrase  it. 

7  The  stenographer  will  prepare  a  record  of 

8  questions  and  answers.   The  deposition  will  be 

9  treated  as  committee  confidential  until  the 

10  commencement  of  the  hearings. 

1 1  Prior  to  the  hearings,  you  will  receive  a 

12  letter  from  the  committee  telling  you  that  you  may 

13  come  to  the  Senate  to  review  the  transcript  of  your 

14  deposition  and  make  notes  of  any  corrections  for 

15  transcription  on  an  errata  sheet. 

16  If  you  are  called  to  testify  at  a  public 

17  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

18  deposition  transcript  four  days  in  advance  of  your 

19  testimony.   You  may  be  represented  by  counsel. 

20  Objections  to  the  form  of  the  questions  will  be  noted 

21  for  the  record.   Counsel  may  object  on  grounds  of 

22  privilege  or  relevance.  The  committee  chairman  may 

1  rule  on  objections  where  the  witness  refuses  to 

2  answer  a  question. 

3  Do  you  have  any  questions  at  this  point? 

4  A      No. 

5  Q      Now,  are  you  aware  of  the  fact  that  the 

6  committee,  the  Banking  Committee  has  submitted  a 

7  document  request  to  the  Department  of  Justice  with 

8  respect  to  this  investigation  and  has  requested  that 

9  the  Department  of  Justice  produce  documents  related 
10  to  this  investigation? 

U  A      Yes. 

12  Q      And  did  you  search  for  responsive 

13  documents,  notes,  reports  and  memoranda  pursuant  to 

14  that  request? 

15  A      I  did. 

16  Q      Have  all  responsive  documents  been  produced 

1 7  that  you  are  aware  of? 

18  A      That  I'm  aware  of,  yes. 

19  Q      Did  you  speak  to  anyone  other  than 

20  Mr.  Fishman  prior  to  your  deposition  today  with 

21  respect  to  the  substance  of  your  testimony? 

22  A      No,  not  really.   1  looked  at  a  chronology 
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1  which  was  prepared  by  one  of  our  people.   That  upsets 

2  Mr.  Fishman  a  little  bit. 

3  Q      A  chronology  prepared  by  whom? 

4  A      By  Allen  Carver. 

5  Q      When  did  you  review  that? 

6  A      Yesterday. 

7  Q      Did  you  have  a  conversation  with  Mr.  Carver 

8  about  that? 

9  A      No.    I  just  asked  him  about  it. 

10  Q      And  he  sent  it  over.    Is  that  the  extent  of 

1 1  your  preparation  or  review  of  any  documents  that 

12  anyone  has  used  prior  to  today? 

13  A      I  reviewed  documents,  a  couple  documents  he 

14  attached,  short  summaries  of  things  like  the  original 

15  referral. 

16  Q      Copies  of  the  referral  itself  or  summaries? 

17  A      Summaries. 

18  Q      That  he  had  prepared? 

19  A      Or  somebody  prepared  for  him,  I  don't 

20  know. 

21  Q      Was  this  something  you  had  requested  him  to 

22  prepare  for  you? 

10 

1  A      No,  1  did  not.    He  said  he  had  them  and  do 

2  you  want  it,  and  I  said  send  it  over. 

3  MR.  GICALE:    Have  we  received  --  I  was  not 

4  present  at  Mr.  Carver's  deposition. 

5  MR.  FISHMAN:    The  documents  were  marked  and 

6  received  in  evidence  in  Mr.  Carver's  deposition. 

7  BY  MR.  GICALE: 

8  Q      Is  there  any  other  conversation  or 

9  documents  you  have  reviewed? 

10  A      There  may  have  been  mention  of  somebody 

1 1  testifying,  but  that's  about  it.    As  you  know,  I 

12  testified  in  the  House. 

13  Q      That's  right.    I'm  going  to  get  to  that 

14  right  now. 

15  Now,  Mr.  Keeney,  you  previously  were 

16  requested  to  appear  for  a  deposition  before  the 

17  Committee  on  Banking  and  Financial  Services,  U.S. 

18  House  of  Representatives.  You  testified  on 

19  Wednesday,  September  13,  1995  and  Thursday,  September 

20  14,  1995  under  oath  in  the  matter  of  Madison  Guaranty 

21  Savings  &  Loan;  is  that  correct? 

22  A      Correct. 
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1  Q      Now,  I'm  going  to  show  you  what  is  marked 

2  for  identification  as  Exhibits  1  and  2,  which  are 

3  copies  of  the  transcripts  of  those  depositions  on 

4  those  respective  dates.   Have  you  had  an  opportunity 

5  to  review  your  deposition  transcripts  for  those 

6  dates? 

7  A      1  have  a  copy  and  I  did  look  at  them,  yes. 

8  Q      And  do  those  deposition  transcripts 

9  accurately  ~  are  they  a  true  and  accurate  reflection 

10  of  your  testimony  on  that  date? 

1 1  A      There  are  no  major  errors  in  it.    I  can't 

12  say  that  1  agree  with  everything  the  way  it  is 

13  articulated. 

14  MR.  FISHMAN:    1  think  the  record  should  be 

15  clear  that  Mr.  Keeney  received  a  copy  of  this 

16  deposition  only  very  recently  and  as  the  committee 

17  knows,  the  Department  of  Justice  was  furnished  the 

18  transcripts  by  the  House  Banking  Committee,  I  believe 

19  within  the  last  week  or  10  days. 

20  But  none  of  the  witnesses  who  were  deposed 

21  within  the  last  month  have  had  a  chance  to  review 

22  their  testimony  for  errata,  and  no  errata  sheets  have 


1  yet  been  prepared  or  submitted  to  the  House  Banking 

2  Committee. 

3  MR.  GICALE:    It  is  my  understanding  they 

4  will  be  submitted  sometime  within  30  days;  correct? 

5  MR.  FISHMAN:    Yes.    When  they  are,  they 

6  will  be  submitted  to  this  committee  as  well. 

7  BY  MR.  GICALE: 

8  Q      Mr.  Keeney,  you  will  be  submitting  a  copy 

9  of  your  errata  sheet  to  this  committee  which  we  will 

10  then  mark  as  Exhibit  Number  3. 

11  A      Of  this  testimony? 

12  Q      Yes. 

13  MR.  FISHMAN:    He  will  have  the  opportunity 

14  to  submit  an  errata  sheet  for  that  deposition 

15  transcript  and  this  one  as  well. 

16  MR.  GICALE:    Correct. 

17  THE  WITNESS:    Are  you  requiring  that?   I 

18  don't  feel  like  going  back  through  this.    The  errors 

19  that  I  found  in  there  are  not  that  material  to  me. 

20  BY  MR.  GICALE: 

21  Q      One  thing  is  I  would  ask  how  material  the 

22  errors  were. 
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1  A      I'm  telling  you  now  there  are  no 

2  significant  errors. 

3  Q      I  guess  for  sake  of  completeness,  I  believe 

4  that  you  should  review  this  and  submit  it.    You  are 

5  required  to  submit  it  anyway. 

6  MR.  BEN-VENISTE:    He  is  not  required  to 

7  submit  an  errata  sheet.   If  he  wants  to  submit  one, 

8  he  can. 

9  MR.  GICALE:    We  would  request  you  do  so, 

10  for  the  sake  of  completeness. 

1 1  MR.  BEN-VENISTE:    1  don't  know  who  the  "we" 

12  refers  to.    It  doesn't  refer  to  me. 

13  BY  MR.  GICALE: 

14  Q      The  majority  would  request  that  you  do 

15  that.   Do  you  understand? 

16  A      I  understand. 

17  Q      Now,  I  know  you  were  questioned  extensively 

18  with  respect  to  a  number  of  areas  in  terms  of  the 

19  investigation  of  Madison  Guaranty  and  the  Hale 

20  matter.   I  would  like  to  direct  your  attention  to 

21  when  you  first  were  involved  in  this  case,  and  this 

22  is  with  respect  to  criminal  referral  C0004. 
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1  That  referral  was  received  in  the 

2  department  sometime  in  ~  it  was  received  at  the  U.S. 

3  Attorney's  Office  in  September  of  1992;  is  that 

4  correct? 

5  A      I  think  that's  correct. 

6  Q      And  the  department  was  notified  sometime  in 

7  October  of  1992;  correct? 

8  A      Yes. 

9  Q      Did  you  ever  receive  copy  of  that  referral, 

10  C0004? 

11  A      It  passed  through  over  my  desk,  yes. 

12  Q      Showing  you  what  is  marked  for 

13  identification  as  007157.    This  is  a  note  I  believe 

14  to  you  dated  October  9,  1992. 

15  (Exhibit  007157  identified.) 

16  THE  WITNESS:    Yes. 

17  BY  MR.  GICALE: 

1 8  Q      Who  was  this  from  again? 

19  A      Robert  Mueller,  the  Assistant  Attorney 

20  General  of  criminal  at  the  time. 

21  Q      Attached  to  this  note  is  a  copy  of  a 

22  routing  slip  ~ 
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1  A      It  is  an  urgent  report. 

2  Q      An  urgent  report  from  ~ 

3  A      From  Lawrence  McWhorter,  the  Executive 

4  Office  for  United  States  Attorneys. 

5  Q      That's  dated  when? 

6  A      October  7,  1992. 

7  Q      Is  this  when  you  first  would  have  learned 

8  about  the  criminal  referral  C0004? 

9  A      I  believe  so,  yes. 

10  Q      Did  you  have  a  discussion  with  Mueller 

1 1  about  this? 

12  A      1  must  have,  if  he  told  me  he  wanted  to 

13  discuss  it,  I  would  have  discussed  it  with  him. 

14  Q      Do  you  remember  any  details  about  that 

15  conversation  at  all? 

16  A      I  do  not. 

17  Q      Do  you  recall  whether  or  not  the 

18  conversation  was  with  anyone  else  other  than 

19  Mr.  Mueller? 

20  A      1  do  not. 

21  Q      Do  you  recall  whether  the  FBI  perhaps 

22  participated  or  Mr.  Raphaelson? 
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1  A      I  do  not. 

2  Q      Now,  the  next  time  that  you  had  anything  to 

3  do  with  this  referral  I  believe  was  sometime  in 

4  February  or  March  of  1993;  is  that  correct? 

5  A      Well,  I'm  not  sure.    1  would  have  received 

6  the  referral,  which  I  think  I  did,  and  I  would  have 

7  sent  it  over  for  review  to  the  fraud  section.    I 

8  assume  I  did.    1  don't  know. 

9  Q      In  October  you  mean? 

10  A      Yes. 

1 1  Q      When  you  say  you  "sent  it  over  there  for 

12  review"  — 

13  MR.  FISHMAN:    He  said  he  assumed  he  did. 

14  BY  MR.  GICALE: 

15  Q      Do  you  recall  whether  or  not  you  received 

16  any  memorandum  with  respect  to  the  review  in  1992? 

17  A      No,  I  don't  believe  I  did. 

18  Q      Did  there  come  a  point  in  time  in  February 

19  when  you  received  a  memorandum  from  Douglas  Frazier 

20  with  respect  to  the  recusal  of  the  U.S.  Attorney's 

21  Office  in  the  Eastern  District  of  Arkansas  with 

22  respect  to  this  referral?  I'm  going  to  show  you  what 
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1  is  marked  for  identification  as  001484. 

2  (Exhibit  001484  identified.) 

3  (Witness  examined  the  document.) 

4  THE  WITNESS:    What  is  the  question?  Did  I 

5  see  it? 

6  BY  MR.  GICALE: 

7  Q      Yes. 

8  A      Yes. 

9  Q      That  would  have  been  dated  February  18, 

10  1993,  a  memorandum  to  you  from  Douglas  Frazier  asking 

1 1  you  for  your  review  and  recommendation;  correct? 

12  A      Yes. 

13  Q      Between  the  time  you  received  the  referral 

14  in  October  of  1992  and  this  memorandum,  do  you  recall 

15  any  discussions  that  you  had  with  anybody  in  the 

16  criminal  division  about  that  referral? 

17  A      I  had  a  discussion  with  Larry  Urgenson,  who 

18  was  then  acting  Deputy  AG. 

19  Q      When  did  that  discussion  occur? 

20  A      It  occurred  at  or  about  the  time  we  sent 

21  the  memorandum  back  to  Frazier. 

22 Q      But  prior  to  that,  prior  to  receiving  this 

18 

1  memorandum  from  Frazier,  February  18,  1993,  prior  to 

2  receiving  this,  but  after  receiving  the  note  from 

3  Mr.  Mueller  in  October  of  1992,  did  you  have  any 

4  discussions  with  respect  to  the  criminal  referral 

5  C0004? 

6  A      I  don't  recall  any  discussions. 

7  Q      Now,  when  you  received  the  request  from 

8  Mr.  Frazier  in  February  of  1993,  was  Mr.  Hubbell 

9  working  in  the  Department  of  Justice? 

10  A      February? 

11  Q      February  of  1993. 

12  A      Yes. 

13  Q      When  did  he  come  into  the  department? 

14  A      I  don't  know  exactly  when  he  came  in.    But 

15  he  was  there  at  or  about  that  time,  yes. 

16  Q      It  was  shortly  after  the  Inauguration,  if 

17  you  recall? 

18  A      Shortly  after  the  Inauguration. 

19  Q      In  what  capacity  did  he  come  into  the 

20  office? 

21  A      He  was  an  advisor  consultant,  special 

22  assistant  to  the  acting  Attorney  General,  Stu 
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1  Gerson.    I  don't  know  what  his  title  was. 

2  Q      What  were  his  responsibilities  at  that 

3  time? 

4  A      What  I  know  about  his  responsibilities  is 

5  that  Gerson  called  him  in  on  some  matters. 

6  Q      Were  they  defined  in  any  way  in  a 

7  memorandum  or  some  meeting  or  something  in  the 

8  department? 

9  A      Not  to  my  knowledge. 

10  Q      In  late  January  and  February  and  March, 

1 1  what  kind  of  contact,  what  was  the  nature  of  your 

12  contact  with  Mr.  Hubbell  during  that  time  period, 

13  '93? 

14  A      I  had  contact  with  respect  to  ~  1  had 

15  contact  with  him  with  respect  to  the  Ford  prosecution 

16  in  Memphis,  Tennessee,  and  with  respect  to  Race  Horse 

17  Hanes.   I  believe  there  was  some  contact  --  I'm  not 

18  positive,  with  respect  to  the  Durenberger 

19  prosecution.  Senator  Durenberger. 

20  I  had  contact  with  him  once  when  some 

21  counsel  from  Texas  came  in  and  wanted  to  confer  with 

22  him  with  respect  to  a  case.   1  sat  in  on  that.   One 
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1  of  the  counsel  1  remember  was  —  I  don't  recall  what 

2  the  investigation  was. 

3  Q      And  the  other  contact  with  him  during  that 

4  time  period? 

5  A      I  can't  recall.   I  can't  recall  specifics, 

6  any  other  contact. 

7  Q      For  instance,  with  respect  to  the  Ford 

8  case  — 

9  MR.  BEN-VENISTE:    I  have  to  object  to 

10  getting  into  other  cases.   If  there  is  any  relevance 

1 1  to  this,  it  is  whether  Mr.  Hubbell  was  somehow 

12  involved  in  the  matter  involving  Capital  Management 

13  or  Madison  Guaranty. 

14  I  really  have  to  object  to  a  wasteful 

15  excursion  of  resources  into  contact  between 

16  Mr.  Keeney  and  Mr.  Hubbell  on  other  Department  of 

17  Justice  cases. 

18  BY  MR.  GICALE: 

19  Q      I  think  the  relationship  of  Mr.  Keeney  to 

20  Mr.  Hubbell  and  how  they  interacted  during  this  time 

21  period  is  relevant. 

22  MR.  BEN-VENISTE:    Relevant  to  what? 
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1  BY  MR.  GICALE: 

2  Q      Is  relevant  to  how  this  is  handled.   For 

3  instance,  a  memorandum  was  in  the  department  for  a 

4  period  of  time,  and  I  think  it  is  fair  to  inquire 

5  into  the  process  and  how  the  department  was  working 

6  and  what  Mr.  Hubbell's  responsibilities  were  at  that 

7  time. 

8  MR.  BEN-VENISTE:    Whether  they  discussed 

9  the  Ford  matter  or  not,  if  you  want  to  ask  whether 

10  Mr.  Hubbell  saw  some  document  as  far  as  Mr.  Keeney 

1 1  knows  or  whether  Mr.  Keeney  sent  it  to  him,  1  suggest 

12  you  should  ask  him  that. 

13  BY  MR.  GICALE: 

14  Q      1  will  ask  him  that.    I  want  to  ask  him 

15  about  the  process.   I  don't  care  about  the 

16  particulars  of  the  case. 

17  MR.  FISHMAN:    When  you  say  you  are  going  to 

18  ask  him  about  the  process,  I  believe  that  you  asked 

19  him  —  we  can  have  the  question  read  back.   But 

20  rather  than  do  that,  my  suggestion  is  that  the 

21  question  was  phrased  perhaps  a  little  more  broadly 

22  than  that. 
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1  Perhaps  it  could  be  phrased  more  narrowly 

2  so  as  not  to  involve  the  substance  of  any  discussions 

3  between  Mr.  Keeney  and  Mr.  Hubbell  regarding  the 

4  substance  of  the  Ford  prosecution,  which  1  do  agree 

5  would  not  be  appropriate  for  this  deposition. 

6  MR.  GICALE:    I  don't  intend  to  get  into  the 

7  substance  of  the  conversations,  just  what  was  the 

8  relationship. 

9  BY  MR.  GICALE: 

10  Q      Was  he  asking  you  for  advice  with  respect 

1 1  to  these  prosecutions? 

12  A      With  respect  to  the  Race  Horse  Hanes  thing, 

13  he  asked  me  to  sit  in,  and  he  probably  asked  me  what 

14  we  should  do  about  it  and  I  think  my  answer  was 

15  nothing. 

16  Q      With  respect  to  the  Ford  matter,  again,  was 

17  he  asking  you  for  advice  on  matters? 

18  A      It  wasn't  he  that  was  asking.    It  was  Stu 

19  Gerson,  who  was  the  acting  Attorney  General.   He 

20  brought  Web  Hubbell  into  the  meetings. 

21  Q      There  were  meetings  and  Hubbell  sat  in  on 

22  the  meetings  as  an  advisor  to  Gerson? 
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1  A      Yes. 

2  Q      Would  Mr.  Hubbell  direct  you  to  do  anything 

3  as  a  result  of  these  meetings? 

4  A      No. 

5  Q      Did  you  feel  obligated  to  keep  him  informed 

6  about  these  prosecutions  as  a  result  of  these 

7  meetings? 

8  MR.  BEN-VENISTE:    What  prosecutions? 

9  BY  MR.  GICALE: 

10  Q      For  the  investigation. 

1 1  MR.  FISHMAN:    1  think  it  was  long  past  the 

12  investigation. 

13  THE  WITNESS:    There  was  an  indictment  at 

14  the  time.   The  issue  was  a  change-of-venue  issue. 

15  Whether  I  kept  him  advised,  I  just  don't  recall. 

16  BY  MR.  GICALE: 

17  Q      With  respect  to  the  Durenberger  matter,  was 

18  it  the  same  sort  of  role?   He  was  in  an  advisory  role 

19  to  Mr.  Gerson? 

20  A      Gerson  was  the  decider  with  respect  to 

21  Durenberger. 

22 Q      At  all  times  when  you  would  meet  on  these 
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1  things,  would  Gerson  be  there  as  well  as  Hubbell? 

2  A      1  believe  so. 

3  Q      Now,  showing  you  what  is  marked  for 

4  identification  as  007039,  this  is  a  memorandum  dated 

5  March  19,  1993  from  you  signed  by  Laurence  Urgenson 

6  to  Doug  Frazier. 

7  A      Yes. 

8  Q      Regarding  the  recusal  issue  by  the  U.S. 

9  Attorney's  Office  for  the  Eastern  District  of 

10  Arkansas. 

1 1  1  believe  you  previously  testified  that  you 

12  did  have  a  discussion  with  Mr.  Urgenson  about  this; 

13  correct? 

14  A      1  did. 

15  Q      But  that  you  did  not  review  the  memorandum 

16  at  that  time? 

17  A      1  have  no  recollection  of  having  reviewed 

18  the  memorandum  at  that  time. 

19  Q      I  assume,  as  a  result  of  your  discussion, 

20  you  agreed  to  have  this  memorandum  forwarded,  along 

2 1  with  the  attached  Mark  MacDougall  memorandum  to 

22  Mr.  Frazier? 
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1  A      Yes. 

2  Q      Was  there  an  agreement  as  to  how  this 

3  memorandum  and  the  other  memorandum  would  be  conveyed 

4  to  Mr.  Frazier? 

5  A      I  don't  understand  the  question. 

6  Q      Did  you  agree  to  hand-deliver  it?   Did  you 

7  agree  to  send  it  through  — 

8  MR.  BEN-VENISTE:    What  is  the  difference? 

9  For  gosh  sakes. 

10  THE  WITNESS:    That  was  Urgenson's  call.   1 

1 1  didn't  sign  this.    I  knew  it  was  going.    It  was 

12  discussed  with  me.    How  it  went  from  there,  I  don't 

13  know. 

14  BY  MR.  GICALE: 

15  Q      You  have  no  idea. 

16  A      I  can  guess.    It  went  through  the  Executive 

17  Secretariat,  which  was  the  normal  procedure. 

1 8  Q      Who  in  the  office  would  have  handled  the 

19  paperwork? 

20  A      I  don't  know.    It  was  Urgenson's  office, 

21  not  mine. 

22 Q      Your  office  is  adjacent? 
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1  A      It  is  down  the  hall. 

2  Q      Mr.  Hubbell's  office  at  the  time,  where  was 

3  that  located? 

4  A      I  think  it  was  on  the  fifth  floor  in  the 

5  Attorney  General's  suite. 

6  Q      Would  he  have  had  access  to  this  memorandum 

7  when  it  was  forwarded  to  Mr.  Frazier? 

8  A      Not  normally. 

9  Q      When  he  came  into  the  department  in  late 

10  January,  early  February  of  1993,  did  you  brief  him 

1 1  with  respect  to  criminal  matters  of  importance  in  the 

12  department? 

13  A      In  general,  I  don't  think  so.    But  as  I 

14  say,  I  did  brief  him  in  the  presence  of  Gerson 

15  usually  and  I  think  almost  always  with  respect  to 

16  matters  that  they  inquired  about.   The  inquiries  at 

17  that  point  were  coming  from  Gerson  rather  than 

18  Hubbell. 

19  I  think  the  only  -  the  only  thing  I  can 

20  recall  Hubbell  contacting  me  directly  on  was  1 

21  questioned  him  whether  or  not  he  was  entitled  to  have 

22  access  to  certain  personnel  files.   That's  the  only 
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1  thing  I  can  recall  him  specifically  asking  for  advice 

2  on. 

3  Q      But  when  he  came  into  the  department,  did 

4  you  brief  anyone  in  terms  of  the  status  of  criminal 

5  cases? 

6  MR.  FISHMAN:    When  he  came  in  or  when 

7  anyone  else  came  in? 

8  MR.  GICALE:    When  Hubbell  came  in. 

9  THE  WITNESS:    I  didn't  brief  Hubbell. 

10  Gerson,  whatever  Gerson  --  1  don't  recall  briefing 

1 1  Gerson  across  the  board  on  criminal  matters  either. 

12  Usually  it  was  reactive  to  a  particular  situation 

13  when  they,  usually  it  was  Gerson. 

14  BY  MR.  GICALE: 

15  Q      Do  you  know  who  was  controlling  the 

16  correspondence  that  was  going  to  Doug  Frazier's 

17  office  in  that  time  period,  March  of  1993. 

18  MR.  FISHMAN:    What  do  you  mean  by 

19  "controlling"? 

20  THE  WITNESS:    I  don't  understand  that. 

21  BY  MR.  GICALE: 

22 Q      Who  was  receiving  it  and  delivering  it  to 
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1  people. 

2  A      I  don't  know.    I'm  not  in  charge  of  the 

3  messenger  service.   We  have  an  Executive  Secretariat 

4  so  that  the  material  going  out  of  the  criminal 

5  division,  the  so-called  controlled  material  going 

6  upstairs  to  the  deputy  or  Attorney  General's  office 

7  goes  to  what  we  call  the  Executive  Secretariat,  and 

8  they  control  the  distribution  of  the  correspondence. 

9  Q      Are  there  ever  times  when  things  are  of 

10  such  significance  that  sometimes,  in  addition  to 

1 1  perhaps  routing  things  through  Executive  Secretariat, 

12  things  are  hand-delivered  to  the  Attorney  General? 

13  A      Yes. 

14  Q      Did  you  consider  this  a  significant  matter? 

15  A      I  didn't  have  this  delivered.   I  don't 

16  think  you  are  clear  on  that.    Urgenson  discussed  this 

17  with  me.   The  memorandum  was  signed  out  by  Urgenson. 

18  I  had  nothing  to  do  with  the  transmission  of  the 

19  document. 

20  Q      I  understand  that.   And  you  didn't 

21  discuss  ~  did  you  discuss  with  Urgenson  whether  it 

22  was  significant  enough  to  merit  hand-carrying  it  up 
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1  to  the  Attorney  GeneraPs  office? 

2  A      I  did  not.    That  was  within  Urgenson's 

3  discretion. 

4  Q      Was  it  your  practice  at  that  point  in  time, 

5  if  something  was  of  a  significant  nature,  to 

6  hand-carry  documents  up  to  the  Attorney  General's 

7  office? 

8  A      We  do  that  on  occasion.    Within  that 

9  period,  during  that  period,  we  would  have  done  it  on 

10  occasion.   The  usual  practice  is  to  send  that  sort  of 

1 1  material  through  the  Executive  Secretariat. 

12  Q      Did  you  think  this  matter  was  significant 

13  enough  that  it  should  have  been  hand-delivered  by 

14  yourself  up  to  the  Attorney  General's  office? 

15  A      I  didn't  make  any  decisions  with  respect  to 

16  how  it  was  going  to  be  transmitted.    1  told  you 

17  that.    That  was  Urgenson's  call.    How  he  did  it,  1 

18  didn't  get  involved  in. 

19  Q      Once  you  learned  that  Urgenson  was  going  to 

20  send  it  up,  did  you  brief  Mr.  Gerson  on  the  fact  that 

21  it  was  being  sent  up  to  Mr.  Frazier? 

22 A      1  have  no  recollection  of  any  conversation 
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1  with  Gerson  with  respect  to  this  matter. 

2  Q      And  with  respect  to  Mr.  Hubbell,  did  you 

3  have  any  conversation  with  him  with  respect  to  this 

4  matter? 

5  A      I  did  not.    We  can  shortcut  a  lot  of  things 

6  here.    I  never  had  any  conversations  with  Hubbell 

7  with  respect  to  Whitewater  or  anything 

8  Whitewater-related. 

9  MR.  BEN-VENISTE:    That  seemed  to  be  covered 

10  in  the  prior  deposition.    Maybe  1  am  mistaken. 

11  BY  MR.  GICALE: 

12  Q      Now,  Mr.  Hubbell  did  not  recuse  himself 

13  from  Madison,  matters  relating  to  Madison  Guaranty  or 

14  the  McDougals  until  November  of  1993;  correct? 

15  A      I  don't  know  whether  that  is  correct. 

16  There  is  a  written  recusal,  but  1  don't  know  the  date 

17  of  it. 

18  Q      You  received  a  copy  of  it;  correct? 

19  A      1  knew  about  it  at  the  time,  yes.    1  don't 

20  remember  the  date. 

21  Q      Showing  you  what  is  marked  for 

22  identification  as  016848,  a  memorandum  dated  November 
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1  3,  1993  from  Web  Hubbell  regarding  recusal. 

2  A      Yes. 

3  (Exhibit  016848  identified.) 

4  BY  MR.  GICALE: 

5  Q      Does  this  accurately  reflect  the  memorandum 

6  you  received  with  respect  to  Mr.  HubbelTs  recusal  in 

7  November  1993? 

8  A      Yes. 

9  Q      You  indicated  you  did  not  have  any 

10  conversations  with  Mr.  Hubbell  with  respect  to 

1 1  Whitewater  or  Madison  Guaranty. 

12  MR.  BEN-VENISTE:    Several  times. 

13  BY  MR.  GICALE: 

14  Q      Several  times  — 

15  MR.  FISHMAN:    Several  times  he  indicated 

16  that.    1  don't  think  he  had. 

17  BY  MR.  GICALE: 

18  Q      Why  did  you  not  have?   Why  is  it  you  did 

19  not  have  conversations  with  him  with  respect  to  it? 

20  A      Well,  the  subject  was  one  never  raised  by 

21  him  and  because  of  the  relationship  with  the 

22  Clintons,  it  is  not  the  type  of  thing  that  1  would 
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1  have  brought  to  Web  HubbelTs  attention,  because  of 

2  his  relationship  with  the  Clintons. 

3  Q      Was  that  your  opinion  in  January  and 

4  February  of  1993? 

5  MR.  FISHMAN:    1  believe  in  January 

6  Mr.  Hubbell  wasn't  yet  -- 

7  MR.  GICALE:    The  end  of  January  1993  I 

8  believe  he  was. 

9  Right,  Mr.  Fishman? 

10  MR.  FISHMAN:    Fm  trying  to  narrow  the 

1 1  focus  of  your  question,  Mr.  Gicale. 

12  BY  MR.  GICALE: 

13  Q      Was  that  your  opinion  at  the  end  of  January 

14  1993  and  February  and  March  of  1993? 

15  A      My  opinion  was  that  because  of  the 

16  relationship  between  Web  Hubbell  and  the  Clintons  and 

17  his  general  relationship  with  the  administration, 

18  that  matters  relating  in  any  way  that  touched  on 

19  Whitewater  or  the  Clintons  would  not  be  sent  or 

20  discussed  with  Web  Hubbell. 

21  Q      Was  that  a  decision  you  arrived  at  on  your 

22  own  or  did  you  have  discussions  with  people  in  the 
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1  department  with  respect  to  that? 

2  A      I  don't  know  that  I  ever  discussed  it  with 

3  anybody.    It  is  a  decision  I  made  on  my  own. 

4  Q      Now,  do  you  know  why  Mr.  Hubbell  waited 

5  until  November  3,  1993  to  recuse  himself  from  these 

6  matters? 

7  A      1  have  no  idea. 

8  MR.  FISHMAN:    To  write  the  memo  I  think  is 

9  what  you  mean.    I  think  the  memo  states  he  had  prior 

10  conversations.    1  don't  know  whether  he  did  or  not. 

11  BY  MR.  GICALE: 

12  Q      But  it  is  effective  November  3,  1993. 

13  MR.  FISHMAN:    I'm  simply  objecting  to  the 

14  form  of  your  question. 

15  BY  MR.  GICALE: 

16  Q      Do  you  know  if  anyone  else  in  the 

17  department  took  the  same  position  with  respect  to 

18  matters  relating  to  Whitewater,  Madison  Guaranty  and 

19  Mr.  Hubbell? 

20  A      I  don't  know. 

21  Q      Directing  your  attention  to  — 

22 A      Just  to  finish  on  that  question.    1  would 

34 

1  assume  that  people  in  the  department  took  the  same 

2  position,  anybody  in  a  responsible  position  in  the 

3  department  would  take  that  position,  yes. 

4  Q      Do  you  know  of  anybody  specifically  that 

5  discussed  it  with  him? 

6  A      No.    With  him? 

7  Q      Yes. 

8  A      1  don't  know.    He  frequently  sought  advice 

9  on  matters  1  got  from  David  Margolis.    1  don't  know 

10  whether  he  talked  to  him  on  that  or  not.    Margolis  is 

1 1  reflected  as  a  contact  person  in  there. 

12  Q      I  will  move  forward  to  August  and  September 

13  of  1993. 

14  A      Yes. 

15  Q      And  just  briefly  before  that.    Do  you  know 

16  when  Mr.  Hubbell  was  ultimately  confirmed,  do  you 

17  recall  when  that  was,  as  associate? 

18  A      I  do  not. 

19  Q      Did  there  come  a  point  in  time  when  his 

20  duties  were  just  civil  in  nature  and  he  was  not 

21  involved  in  criminal  matters? 

22  A      Yes.    After  he  was  confirmed,  yes. 
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1  Q      Now,  these  cases  that  you  earlier 

2  described.  Ford  and  Durenberger  and  the  matter  with 

3  Hanes,  they  arose  before  he  was  confirmed  in  his 

4  associate's  position? 

5  A      Yes. 

6  0      Did  you  have  any  other  dealings  with  him 

7  with  respect  to  criminal  matters  after  he  headed  up 

8  the  civil  area  in  the  department? 
A      I  recall  one  situation  where  he  called  me 

up  to  his  office  and  he  had  an  allegation  of  a 
problem  internally  that  he  wanted  us  in  the  criminal 
division  to  look  at  and  we  did. 

Q      But  other  than  that,  do  you  recall  any 
other  instance? 

A      I  can't  recall  any,  but  you  know,  while  I 
was  acting  Assistant  AG,  1  was  in  a  meeting,  in 
meetings  from  time  to  time  where  Hubbell  would  be 
present.   That's  about  it.    1  didn't  have  a  great 
deal  of  contact  with  him. 

Q      I  believe  you  testified  in  the  House  that 
you  first  learned  of  allegations  with  respect  to  the 
Clintons  or  Mr.  Clinton  in  August  or  September  of 
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1993,  with  respect  to  the  Hale  investigation;  is  that 
correct? 

A      I  think  that's  right. 

Q      In  the  House  deposition,  you  indicated  that 
you  obtained  the  information  either  from  assistants 
and/or  news  articles. 

A      I  think  that  is  right. 

Q      And  then  you  also  indicated  that  you  had 
some  discussion  with  Paula  Casey  "when  she  came  on 
board"  with  respect  to  those  allegations. 

A      Yes. 

Q      Now,  as  a  point  of  reference,  you  had  a 
meeting  on  September  20th,  1993  at  9:00  in  the 
morning  with  Irv  Nathan  and  some  others, 
Mr.  Gangloff,  and  1  believe  Mr.  McDowell  and  some 
others  wherein  Mr.  Nathan  indicated  a  source  had  come 
to  him  with  respect  to  some  information  with  respect 
to  allegations  that  Hale  was  making  against  President 
Clinton;  correct? 

A      Yes. 

0      But  you  had  information  with  respect  to 
those  allegations  prior  to  that  September  20,  1993 

41-378  97-47 
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1  meeting;  is  that  correct? 

2  A      To  pinpoint  the  date,  I  really  can't  do 

3  it.    I  was  aware  there  were  newspaper  articles. 

4  There  were  New  York  Times  articles  and  I  think  there 

5  was  a  Washington  Post  article.    I  may  or  may  not  have 

6  talked  to  the  assistants  before  that  time.    I  just 

7  don't  recall.    But  1  did  talk  to  the  assistants. 

8  Q      When  you  are  referring  to  "the  assistants," 

9  are  you  referring  to  the  assistant  U.S.  Attorneys  in 

10  the  district  at  that  point  in  time,  Mr.  Johnson  and 

1 1  Mr.  Jackson? 

12  A      Yes. 

13  Q      You  would  have  talked  to  them  yourself? 

14  A      1  did  talk  to  them,  yes.    I  talked  to  one 

15  or  both  of  them  on  one  or  more  occasions  during  this 

16  general  period. 

17  Q      Do  you  know  if  it  was  before  the  20th  of 

18  1993? 

19  A      I  do  not. 

20  Q      When  you  indicated  in  your  testimony  that 

21  you  talked  with  Paula  Casey  when  she  came  on  board, 

22  she  came  on  board  initially  in  an  acting  capacity  in 
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1  August  of  1993.    Do  you  recall  that? 

2  A      No.    I  talked  to  Paula  Casey  after  the 

3  Gerth  articles  --  1  think  that  is  his  name,  of  The 

4  Times  --  and  it  was  with  respect  to  Hale.    It  is  in 

5  that  September  time  period,  but  1  don't  know  exactly 

6  when.    1  think  you  have  documents  that  would 

7  establish  the  date. 

8  Q      Okay,  but  again,  referencing  your  testimony 

9  in  the  House,  there  is  some  testimony  with  respect  to 

10  the  meeting  on  September  20th  and  some  phone  calls 

1 1  with  Ms.  Casey. 

12  A      Right. 

13  Q      But  there  is  also  some  testimony  in  there 

14  wherein  you  state  that  you  had  some  information  with 

15  respect  to  it  from  either  assistants  and/or  news 

16  articles  in  August  and/or  September  1993  when 

17  Ms.  Casey  came  on  board. 

18  A      Uh-huh. 

19  Q      What  1  wanted  to  try  to  clarify  is  whether 

20  or  not  you  meant  that  maybe  you  had  talked  to 

21  Ms.  Casey  in  August  when  she  came  on  board  with 

22  respect  to  some  general  allegations  and  then  talked 
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to  her  again  later  with  respect  to  more  specific 
allegations  in  September? 

A      1  can't  help  you  on  a  specific  date,  no. 

Q      Were  you  aware  of  the  fact  —  did  Ms.  Casey 
ever  tell  you  that  Fletcher  Jackson  —  and  you 
remember  him? 

A      Yes. 

Q      The  assistant  handling  the  Hale  case  in 
Arkansas  told  her  in  August  that  the  Hale 
investigation  could  lead  to  matters  in  the  first 
referral? 

A      Tm  sorry.    You  are  losing  me  there.   Could 
you  restate  that. 

Q      Did  Ms.  Casey  tell  you  sometime  in 
September  of  1993  that  when  Fletcher  Jackson  briefed 
her  on  the  Hale  matter  that  he  told  her  that  the  Hale 
investigation  might  lead  to  matters  in  the  first 
criminal  referral,  C0004? 

A      That  sounds  vaguely  familiar,  yes. 

Q      Do  you  know  when  she  told  you  that? 

A      1  can't  help  you  on  the  dates.    1  talked  to 

Paula  Casey  at  least  once,  maybe  twice.    But  they 
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were  limited  conversations  with  her. 

The  conversations  that  1  had  with  her  were 
with  respect  to  -  1  had  them  earlier  with  the 
assistant  on  negotiations  of  an  agreement  with  Hale. 
They  told  me  what  their  position  was  with  it,  and  1 
agreed  with  their  position,  namely,  that  no  deal 
would  be  made  with  Hale  until  we  had  a  lawyer's 
proffer  and  were  able  to  evaluate  it. 

Q      Is  it  fair  to  say  that  on  September  20, 
when  Mr.  Nathan  --  strike  that. 

Prior  to  the  September  20,  1993  meeting, 
Mr.  Nathan  called  you  up  that  weekend  or  something  to 
let  you  know  he  had  some  information? 

A      1  don't  know  how  he  communicated,  but  he 
did  communicate  that  he  had  a  source  that  provided 
information  with  respect  to  what  Hale  could  provide 
with  respect  to  President  Clinton  and  McDougal,  I 
believe. 

Q      Prior  to  receiving  that  information  from 
Nathan,  were  you  aware  of  these  allegations? 

A      1  might  have  been.    1  think  I  probably 
was.    I  think  the  newspaper  articles  were  out  by  the 
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1  time  Nathan  talked  to  me  on  this. 

2  Q      There  was  a  newspaper  article  on  September 

3  23rd  about  the  time  of  the  indictment  of  Hale; 

4  correct? 

5  A      My  guess  would  be  there  were  newspaper 

6  articles  earlier. 

7  Q      Prior  to  that? 

8  A      Yes. 

9  Q      Had  Fletcher  Jackson  informed  you  in  August 

10  of  1993  whether  or  not  Hale  was  making  some  sort  of 

1 1  general  allegations  against  the  President? 

12  A      He  did,  but  I  can't  give  you  the  time  on 

13  that.    He  did,  yes. 

14  Q      And  you  had  a  conversation  with  him 

15  directly,  not  through  Mr.  McDowell  or  Mr.  Carver? 

16  A      I  had  direct  conversations  with  Jackson. 

17  There  were  two  assistants.    1  think  1  had  one  or  more 

18  conversations  with  one  or  maybe  both  of  them.    It  was 

19  all  with  respect  to  the  plea,  the  plea  and  any  sort 

20  of  bargaining  that  would  be  done  with  Hale. 

21  Q      On  September  20th,  you  asked  somebody  from 

22  that  office  in  Arkansas  to  fax  you  copies  of  the 
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1  letters  with  respect  to  the  plea  discussions; 

2  correct? 

3  A      I  might  well  have.    It  would  be  what  I 

4  normally  do.    I  don't  recall  there  being  anything  in 

5  writing  with  respect  to  that.    If  you  have  something 

6  to  refresh  my  recollection,  I  would  appreciate  it. 

7  There  were  oral  discussions  with  this 

8  lawyer,  and  the  lawyer  wanted  either  a  misdemeanor  or 

9  a  complete  pass  and  would  not  give  them  anything  in 

10  the  way  of  a  proffer  as  to  what  Hale  could  testify 

1 1  to,  which  we  found  objectionable. 

12  Q      Showing  you  what  is  marked  for 

13  identification  as  007632,  a  letter  dated  September 

14  20,  1993  to  Paula  Casey  from  Randy  Coleman. 

15  Is  this  one  of  the  letters  that  you 

16  received,  you  asked  the  U.S.  Attorney's  Office  in 

17  Little  Rock  to  send  to  you? 

18  (Exhibit  007632  identified.) 

19  MR.  FISHMAN:    I  think  he  testified  he 

20  didn't  remember  whether  he  had  asked  or  not,  so  I 

21  object  to  the  form  of  the  question. 

22  (Witness  examined  the  document.) 
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BY  MR.  GICALE: 
Q      Do  you  recall  whether  this  is  the  letter 
you  received  at  that  time  or  a  copy  of  the  letter 
that  you  received  at  that  time? 

A      I  probably  received  it,  but  1  have  no 
specific  recollection  of  it. 

Q      Showing  you  what  is  marked  for 
identification  as  007637,  another  letter  dated 
September  20,  1993,  but  this  one  is  to  Randy  Coleman 
from  Michael  Johnson. 

(Exhibit  007637  identified.) 
BY  MR.  GICALE: 
Q      Do  you  recall  whether  you  received  a  copy 
of  this  on  September  20,  1993? 

(Witness  examined  the  document.) 
A      I  believe  I  did,  yes. 

Q  Now,  when  you  talked  to  Fletcher  Jackson 
and  you  are  not  certain  of  the  time  — 

A  Em  not  certain  of  the  time  within  a  matter 
of  days.  I'm  certain  of  the  time  within  a  matter  of 
weeks.    It  is  all  during  that  end  of  August-September 

period. 
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Q      Your  recollection  is  that  you  think  by  the 
end  of  August  — 

A      My  recollection  is  now  and  was  previously 
that  I  had  conversations  with  him  during  this  general 
August-September  period,  but  I  don't  know  exactly 
when. 

Q      Did  you  ask  him  to  submit  any  updates, 
memos  to  you  prior  to  September  20th  apprising  you  of 
the  status  of  these  negotiations  with  Mr.  Coleman? 

MR.  FISHMAN:    Maybe  Mr.  Keeney  isn't  making 
himself  clear.   He  doesn't  remember.   He  has 
testified  now,  I  think,  10  times.    He  doesn't 
remember  whether  things  happened  before  or  after 
September  20th. 

MR.  GICALE:    That  isn't  what  he  just  said. 
THE  WITNESS:    If  that  isn't  what  I  said, 
let  me  repeat  it.    I  had  these  conversations  during 
the  August-September  time  period.    I  can't  state  with 
any  precision  that  I  had  a  conversation  with  anybody 
in  particular  before  September  20th  or  after 
September  20th.    I  had  the  conversation,  absolutely. 
BY  MR.  GICALE: 
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1  Q      Didn't  you  indicate,  didn't  you  testify 

2  that  you  had  conversations  with  respect  to  Fletcher 

3  Jackson  —  or  you  knew  about  these  general 

4  allegations  with  respect  to  President  Clinton  prior 

5  to  your  conversation  with  Mr.  Nathan  on  September 

6  20th,  1993? 

7  A      1  think  that's  correct.    I'm  not  sure  what 

8  the  source  was,  whether  it  was  one  of  the  assistants 

9  or  whether  it  was  Arkansas  newspaper  articles  or 

10  whether  it  was  The  New  York  Times  or  whether  it  was 

11  The  Washington  Post.    I'm  having  difficulty  pinning 

12  this  down  as  to  a  precise  date,  but  I'm  giving  you 

13  the  time  period. 

14  MR.  BEN-VENISTE:    Please  show  5111  to 

15  Mr.  Keeney.   That  may  help  refresh  his  recollection. 

16  BY  MR.  GICALE: 

17  0      Since  I  don't  have  them  in  numerical 

18  sequence,  what  date?   September  23rd. 

19  MR.  BEN-VENISTE:    The  third  page  of  that. 

20  Off  the  record. 

21  (Discussion  off  the  record.) 

22 BY  MR.  GICALE: 
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1  Q      With  respect  to  your  conversations  with 

2  Paula  Casey  about  her  being  recused  from  the 

3  prosecution  of  Hale  and  the  other  referrals,  you 

4  testified  in  the  House  that  she  indicated  that  she 

5  knew  the  Clintons,  she  had  some  kind  of  relationship 

6  with  the  Clintons,  some  personal  relationship,  went 

7  to  law  school,  some  other  things,  worked  on  the 

8  campaign.   You  testified  that  she  knew  the  Tuckers  as 

9  well. 

10  Did  she  indicate  to  you  whether  or  not  she 

1 1  knew  Seth  Ward  or  Stephen  Smith? 

12  A      No. 

13  Q      You  don't  know? 

14  A      No,  I  do  not  know.    In  the  conversation 

15  with  her,  my  focus  was  on  the  fact  that  she  was  an 

16  appointee  as  United  States  Attorney  for  President 

17  Clinton.    That  was  my  basis  for  suggesting  that  she 

18  should  recuse  herself,  because  of  the  appearance 

19  problem. 

20  I  learned  subsequently,  maybe  it  was  in 

21  this  conversation,  that  she  had  a  very  close 

22  relationship  with  Governor  Tucker  and  with  his  wife 
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and  that  her  husband  had  some  sort  of  a  connection 
with  the  administration.    1  don't  know  when  I  found 
that  out. 

My  primary  focus  on  the  recusal  was  because 
of  her  position,  because  of  her  being  appointed  by 
President  Clinton. 

Q      Did  you  at  any  time  subsequent  learn  that 
she  had  some  relationship,  knew  Seth  Ward  or  Stephen 
Smith? 

A      Who  is  Stephen  Smith? 

Q      Just  answer  the  question. 

A      The  answer  is  no.    i  don't  know. 

Q  Now,  when  you  talked  to  her  on  September 
20th,  1993,  did  she  tell  you  what  she  knew  about  the 
Hale  allegations  at  that  point  in  time? 

A      Well,  what  we  discussed  was  the  fact  that 
Hale  was  talking  to  the  press  and  his  attorney  was 
talking  to  the  press  with  respect  to  Hale  being 
present  with  President  Clinton  and  with  McDougal  and 
they  were  putting  pressure  on  him  to  make  some  sort 
of  a  loan.    That  was  the  subject  of  the  discussion. 

Q      Was  she  aware  of  that  specific  information 


at  that  point  in  time? 
A      1  believe  so. 

0      She  conveyed  that  to  you  at  that  time? 
A      Well,  1  don't  recall  the  details  of  the 
discussion.    But  the  whole  point  of  my  recusal 
suggestion  was  that  this  Judge  Hale  was  stating  that 
he  had  information  with  respect  to  what  could  be 
improper  activity  or  conduct  on  the  part  of  Clinton. 
She  was  a  Clinton  presidential  appointee,  and  1 
didn't  think  that  she  should  be  involved  in  the 
matter. 

Q      The  point  of  my  question  is  did  she  have 
specific  detailed  knowledge  —  earlier 
Mr.  Ben-Veniste  referred  to  an  exhibit.    I  will  pull 
it  out  here. 

MR.  BEN-VENISTE:    5111. 
BY  MR.  GICALE: 
Q      I  have  it  marked  differently. 

MR.  BEN-VENISTE:    It  is  also  GEN  777. 
MR.  GICALE:    I  have  GEN  0000191 . 
BY  MR.  GICALE: 
Q      It  is  dated  September  21,  1993,  to  the 


48 


3172 

49 

1  director  of  the  FBI  from  John  Keeney.   I  will  give 

2  you  one  that  is  not  marked  up. 

3  Do  you  recall  this  memorandum,  Mr.  Keeney? 

4  A      Let  me  read  it  first,  okay. 

5  (Witness  examined  the  document.) 

6  I  remember  this,  yes. 

7  Q      At  that  point  in  time,  you  were  reviewing 

8  some  fairly  detailed  information  received  from  two 

9  different  sources  and  trying  to  compare  and  contrast 

10  the  information  to  see  what  the  similarities  were  and 

1 1  the  differences;  correct? 

12  A      Noted  the  similarity  of  the  Gerth  articles 

13  and  the  information  that  was  coming  from  the 

14  confidential  source  of  Irv  Nathan.    We  had  some  other 

15  information,  yes. 

16  Q      This  information  was  fairly  detailed,  and 

17  my  question  to  you  is  with  respect  to  your 

18  conversation  with  Paula  Casey  on  September  20,  1993, 

19  did  she  indicate  that  she  had  this  kind  of  detailed 

20  information  with  respect  to  Hale's  allegations,  or 

21  was  her  information  more  general  in  nature? 

22 MR.  BEN-VENISTE:    I  object  to  the  form  of 

50 

1  the  question.    If  you  are  asking  whether  she  read  the 

2  newspaper  and  saw  it  in  the  newspaper  as  opposed  to 

3  getting  it  in  the  proffer  that  she  asked  for,  that's 

4  one  question. 

5  But  the  basis  of  the  information  received 

6  from  some  hearsay  source  is  different  than  getting  it 

7  from  Hale  or  his  attorney,  I  would  suggest. 

8  BY  MR.  GICALE: 

9  Q      My  first  question  is  what  information  she 

10  indicated  she  had.    My  second  question  would  be  where 

1 1  she  indicated  she  obtained  it. 

12  What  information  did  she  indicate  she  had? 

13  How  specific  was  it? 

14  A      She  indicated  a  general  awareness  and 

15  that's  all.    We  did  not  get  into  details  and 

16  specifics.   The  primary  burden  of  the  conversation 

17  was  recusal.   I  don't  know  how  much  information  she 

18  had  at  that  time.    And  1  don't  recall  any  detailed 

19  discussion  of  the  facts  except  the  Hale  allegation. 

20  Q      Now,  did  you  have  any  conversation  with  her 

21  with  respect  to  the  correspondence  on  the  plea 

22  agreement  discussions  that  I  showed  you  earlier,  the 
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1  letters  dated  September  20th,  1993? 

2  A      Well  -- 

3  MR.  BEN-VENISTE:    Read  that  back,  please. 

4  (The  reporter  read  the  record  as  requested.) 

5  THE  WITNESS:    We  had  discussions  with 

6  respect  to  that  subject  matter.    Did  I  ask  her  to 

7  send  me  copies?   I  don't  remember  whether  I  asked  her 

8  or  one  of  the  assistants.   But  I  did  ask  to  be  kept 

9  informed  of  the  status  of  those  plea  negotiations  or 

10  immunity  negotiations  or  whatever  you  want  to 

1 1  characterize  them  as. 

12  BY  MR.  GICALE: 

13  Q      Did  you  make  it  clear  to  her  at  that  point 

14  in  time  that  if  Mr.  Coleman  wanted  to  come  to  main 

15  Justice  to  negotiate  the  plea,  that  she  should  tell 

16  him,  convey  to  him  that  he  could  do  that? 

17  A      No.    What  I  said  was  they  indicated  that 

18  Coleman  refused  to  make  a  proffer  to  the  office  in 

19  Little  Rock  because  he  didn't  trust  them.    I  said  if 

20  he  doesn't  want  to  make  the  proffer  there,  he  can 

21  come  to  Washington  and  make  the  proffer  to  us. 

22 Q      Did  you  ask  her  to  convey  that  to  him? 

52 

1  A      Yes. 

2  Q      Did  you  speak  with  Paula  Casey  about  this 

3  matter  between  September  20,  1993  and  November  3, 

4  1993,  when  she  had  the  meeting  with  Mr.  Heymann  on 

5  the  recusal  issue? 

6  A      I  don't  think  so.    I  don't  have  any 

7  recollection  of  that.    I  don't  think  so. 

8  Q      Now,  at  some  point  in  time  you  learned  that 

9  the  U.S.  Attorney's  Office  had  received  copies  of  a 

10  second  set  of  referrals,  nine  additional  referrals 

1 1  from  the  RTC  with  respect  to  this  matter. 

12  A      1  learned  that  at  some  point,  yes. 

13  Q      Do  you  recall  whether  or  not  you  learned  of 

14  that  in  October  of  1993? 

15  A      1  don't  recall. 

16  Q      At  some  point  in  time  you  also  learned  that 

17  those  additional  referrals  contained  allegations  with 

18  respect  to  Mr.  Tucker;  is  that  correct? 

19  A      I  believe  so,  yes. 

20  Q      Now,  it  wasn't  until  after  November  3rd, 

21  1993  that  Ms.  Casey  recused  herself;  is  that  correct? 

22  A      It  was  sometime  in  November  when  she  put  in 
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1  a  formal  recusal  letter. 

2  Q      Now,  if  she  received  these  nine  additional 

3  referrals  in  October  of  1993,  did  you  think  it  was 

4  appropriate  for  her  to  review  them  or  make  an 

5  assessment  on  them  before  she  recused  herself  from 

6  these  matters? 

7  A      Well,  to  the  extent  that  they  involved 

8  Tucker,  I  think  she  should  have  recused  herself, 

9  yes. 

10  Q      Prior  to  reviewing  and  making  an  assessment 

1 1  with  respect  to  them? 

12  A      Yes.    If  she  was  aware  of  the  fact  that 

13  there  were  allegations  against  Tucker  and  she  was 

14  close  to  Tucker,  she  should  have  recused  herself. 

15  Q      And  as  early  as  September  20,  1993,  you 

16  indicated  that  she  should  recuse  herself;  correct? 

17  A      That  she  should  recuse  herself  with  respect 

18  to  the  Hale  matter  and  Whitewater  in  general,  not 

19  with  respect  to  these  additional  referrals.   The 

20  additional  referrals  came  later,  as  I  recall. 

21  Q      Now,  in  August-September--  strike  that. 

22 From  August  1993  through  December  1993,  did 
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1  Mr.  Hubbell  have  any  responsibility  for  criminal 

2  matters  in  the  Department  of  Justice? 

3  A      He  didn't  have  any  responsibility  for 

4  criminal  division  matters.   Now,  there  was  some 

5  criminal  jurisdiction  in  some  other  divisions  which 

6  he  may  have  had  contact  with,  but  the  criminal 

7  division  he  didn't  have  any  responsibility  for. 

8  MR.  FISHMAN:    Off  the  record. 

9  (Discussion  off  the  record.) 

10  BY  MR.  GICALE: 

1 1  Q      Can  you  clarify  Mr.  Hubbell's 

12  responsibilities  in  the  criminal  area? 

13  A      He  had  criminal  responsibilities  insofar  as 

14  the  divisions  that  he  supervised  had  criminal 

15  responsibilities.   Those  would  be  the  civil  rights 

16  division,  the  antitrust  division,  the  tax  division 

17  and  to  a  limited  extent  the  civil  division. 

1 8  Q      Showing  you  what  is  marked  for 

19  identification  ~  I  guess  we  will  have  to  mark  it. 

20  Off  the  record. 

21  (Discussion  off  the  record.) 

22  (Keeney  Exhibit  4  identified.) 
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BY  MR.  GICALE: 
Q      First  of  all,  just  to  refer  back  to 
September  20,  1993.    On  that  date,  first  thing  in  the 
morning  you  had  this  meeting  with  Mr.  Nathan  to  go 
over  the  information  his  source  had  given  him; 
correct? 

A      Which  date? 

Q      September  20,  1993.    That's  not  in  this 
document,  I  don't  think.    I  have  your  notes  of  that 
day,  if  that  would  help. 
A      It  would  help,  yes. 

Q      I'm  showing  you  what  has  been  marked  for 
identification  as  330.    I  believe  this  is  a  copy  of 
your  notes  on  that  particular  date,  September  20, 
1993,  although  it  is  very  difficult  to  read  the 
date. 

(Exhibit  330  identified.) 
(Witness  examined  the  document.) 
BY  MR.  GICALE: 
Q      Is  that  a  copy  of  your  notes  of  that  date? 
A      Yes. 
Q      And  I  believe  in  your  House  testimony  you 
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were  shown  copies  of  notes  of  a  number  of 
individuals,  Mr.  McDowell's  notes,  Mr.  Gangloff  s 
notes  of  the  meeting  with  Mr.  Nathan;  is  that 
correct? 

A      I  think  I  was  shown  some  of  Gangloff  s. 

Q      In  any  event,  you  do  recall  having  a 
meeting  first  thing  in  the  morning  with  Mr.  Nathan  to 
go  over  his  information;  correct? 

A      I  remember  having  a  meeting  with 
Mr.  Nathan.    Whether  it  was  first  thing  in  the 
morning  I'm  not  sure. 

Q      And  then  at  some  subsequent  time, 
Mr.  Nathan  left  you  and  Mr.  McDowell  and  some  others 
to  discuss  what  steps  you  would  take  next  to  further 
this  investigation;  correct? 

A      It  makes  sense. 

Q      And  then  at  some  point  in  time  you  reached 
out  to  Paula  Casey  in  Arkansas;  correct,  on  that 
date? 

A      I  talked  to  her  on  that  date,  yes.    I 
initiated  the  call. 

Q      You  are  reviewing  Deposition  Exhibit 
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1  Number  4. 

2  A      Okay. 

3  Q      This  is  a  list  of  your  phone  log  for 

4  September  20,  1993;  correct? 

5  A      Yes.    Is  there  a  question? 

6  Q      Not  yet.    Have  you  reviewed  that 

7  sufficiently  so  1  can  ask  you  some  questions? 

8  A      Yes. 

9  Q      There  is  a  time  in  and  out,  and  next  to  the 

10  name  "Paula  Casey"  you  have  a  call  at  12:35  in  the 

1 1  time  out  slot  and  2:25  in  the  time  out  slot.    Would 

12  that  have  been  the  time  when  you  called  Paula  Casey? 

13  A      I  guess  so,  uh-huh. 

14  Q      And  the  time  in  is  when  she  returned  your 

15  call;  is  that  how  to  explain  that  record? 

16  A      This  is  embarrassing.   But  1  went  over  this 

17  after  1  went  to  the  House  with  my  secretary.   1 

18  frankly -- 

19  Q      Have  no  idea? 

20  A      Yes.    I  know  the  call  was  completed  ~ 

21  MR.  FISHMAN:    There  also  is  a  higher 

22  reference  on  that  page  to  Paula  Casey  also,  but  it  is 
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1  not  - 

2  MR.  GICALE:    Right,  at  12:10  and  2:25. 

3  THE  WITNESS:    I  talked  to  her.   There  is  no 

4  question  about  that. 

5  MR.  FISHMAN:    Do  you  understand  this  --  off 

6  the  record. 

7  (Discussion  off  the  record.) 

8  THE  WITNESS:    1  did  talk  to  the  assistants, 

9  and  we  tried  to  get  her  and  she  was  off  in  a 

10  conference  somewhere. 

1 1  MR.  BEN-VENISTE:    Unless  there  is  some 

12  theory  that  Keeney  is  involved  in  some  coverup  over 

13  secretly  discussing  this  with  Paula  Casey  in  a  matter 

14  that  hasn't  been  revealed,  what  the  hell  do  we  care? 

15  MR.  GICALE:    1  would  like  to  ask  him  some 

16  questions  with  respect  to  this  log. 

17  BY  MR.  GICALE: 

18  Q      This  log  reflects  the  fact  that  you 

19  attempted  to  call  her  and  she  returned  some  calls  to 

20  you  on  that  date,  and  you  previously  talked  to  her 

21  about  the  issue  of  the  plea  negotiations  with 

22  Mr.  Hale. 
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1  A      Right. 

2  Q      On  the  same  date,  Mr.  Hubbell  was  calling 

3  you.    He  called  you  apparently  at  12:20  and  2:00, 

4  calls  out  at  12:20  and  2:00,  and  calls  in  to  you  from 

5  him  at  9:10  in  the  morning  and  apparently  1:50  in  the 

6  afternoon  and  later  on  at  I  believe  3:05  in  the 

7  afternoon. 

8  A      Wasn't  that  a  case  of  telephone  tag? 
Q      I  don't  know.    You  tell  me. 
A      That's  the  impression  I  got.    1  did  talk  to 

him.    You  are  talking  about  the  redacted  portion? 

MR.  FISHMAN:    The  record  should  reflect 
that  Mr.  Gicale  is  looking  at  the  phone  logs  and 
Mr.  Keeney  is  looking  at  his  notes  of  that  day. 

THE  WITNESS:   Okay.   Go  ahead  with  your 
question. 

BY  MR.  GICALE: 
Q      Now,  I  was  referring  to  the  phone  log. 

MR.  BEN-VENISTE:    Can  you  just  ask  him  if 
the  Hubbell  calls  had  anything  to  do  — 

THE  WITNESS:    "Will  call  back"  is  on  the 
first  call  in  the  morning. 
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1  BY  MR.  GICALE: 

2  Q      You  have  calls  from  Larry  Potts,  who  was 

3  involved  in  the  investigation  with  respect  to  Hale; 

4  correct? 

5  A      Correct. 

6  Q      You  have  calls  from  Paula  Casey  with 

7  respect  to  the  investigation? 

8  A      Uh-huh. 
Q      You  have  calls  from  Fred  Verinder,  who  was 

involved  in  the  Hale  investigation;  correct? 

A      Yes. 

Q      Tom  Kubic,  involved  in  the  Hale 
investigation? 

A      Right. 

MR.  FISHMAN:    So  the  record  is  complete, 
redacted  calls,  the  calls  that  have  nothing  to  do 
with  the  names  requested  by  the  committee  have  been 
redacted. 

The  only  calls  when  this  document  was 
provided  to  the  House  and  then  to  the  Senate,  it  was 
provided  because  the  House  of  Representatives 
identified  particular  names  that  it  wanted 
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1  documented. 

2  In  other  words,  the  House  said  please 

3  provide  all  records  of  Mr.  Keeney's  telephone  or 

4  other  contacts  with  anyone  in  the  FBI  and  with  anyone 

5  in  the  Eastern  District  of  Arkansas  and  with 

6  Mr.  Hubbell. 

7  MR.  GICALE:    I  understand. 

8  MR.  FISHMAN:    By  providing  those  records  to 

9  the  House  and  the  Senate,  the  Department  of  Justice 

10  did  not  represent  that  it  was  attempting  to  discern 

1 1  whether  those  calls  had  anything  to  do  with  the 

12  subject  of  the  committee's  inquiry. 

13  We  were  overinclusive,  at  the  committee's 

14  request.   And  the  items  redacted  on  this  log  are 

15  phone  calls  between  Mr.  Keeney  and  other  people,  not 

16  between  him  and  other  people  whose  names  were 

17  identified  by  the  Committee  on  Banking  and  Financial 

18  Services  in  the  House  of  Representatives. 

19  BY  MR.  GICALE: 

20  Q      In  September  of  1993,  how  frequently  would 

21  you  talk  to  Web  Hubbell? 

22 A      Infrequently. 
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1  Q      Would  you  talk  ~  by  "infrequently,"  would 

2  that  be  once  a  month,  once  a  day?   What  do  you  mean 

3  by  that? 

4  A      Not  once  a  day,  no. 

5  Q      Would  it  be  unusual  for  Mr.  Hubbell  to  call 

6  you  three  times  in  a  given  day  in  September  of  1993? 

7  A      Yes. 

8  MR.  BEN-VENISTE:    Didn't  he  just  say  they 

9  were  playing  telephone  tag? 

10  MR.  GICALE:    He  said  he  wasn't  sure  whether 

1 1  they  were  playing  telephone  tag. 

12  THE  WITNESS:    I  think  we  were,  yes. 

13  BY  MR.  GICALE: 

14  Q      This  would  be  an  initial  occurrence  for  him 

15  to  call  you  three  times  in  a  given  day? 

16  A      I  called  him,  as  I  recall.   He  knew  what 

17  this  is.    It  is  a  personnel  matter.    He  explained  to 

18  me  --  the  note  here  relates  to  the  Hubbell  call.   We 

19  didn't  redact  the  whole  thing.    We  just  redacted  the 

20  name. 

21  Q      Now  you  are  referring  to  your  notes  which 

22  is  document  330. 
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A      That  was  a  conversation  with  respect  to  a 
personnel  matter,  and  he  explained  to  me  how  he  got 
into  the  personnel  matter,  and  I  had  certain  problems 
with  respect  to  the  way  the  matter  was  being  handled 
and  I  discussed  it  with  him.    But  it  is  a  personnel 
matter,  and  under  the  Privacy  Act  you  protect  the 
individual. 

Q      I'm  not  asking  for  the  name  of  the 
individual.    But  this  reference  on  the  note  on  330 
says  "two,  three  nights  in  a  row  outside  AG's 
office." 

What  did  you  mean  by  that? 

A      He  told  me  that's  how  he  got  into  it.    The 
individual  that  is  involved  here,  and  we  are  getting 
very  close  to  privacy  violation,  the  individual  who 
was  involved,  his  lawyer  was  camped  outside  of  the 
Attorney  General's  office  for  two  or  three  nights  and 
the  Attorney  General  said  to  Mr.  Hubbell,  will  you 
please  take  care  of  whatever  the  problem  is  and  get 
rid  of  these  people. 

Q      So  you  believe  that  these  phone  calls  on 
your  phone  log  — 


A      I  think  it  is  only  one  completed  phone 
call. 

Q      --  had  to  do  with  the  resolution  of  this 
issue? 

A      Yes. 

Q      And  you  are  certain  that  it  did  not  have 
anything  to  do  with  Madison  Guaranty  or  the  Hale 
discussions? 

MR.  BEN-VENISTE:    I  would  say  that  is 
pretty  well  nailed  down  by  now. 

THE  WITNESS:    Absolutely  not,  absolutely 
not  in  any  way  with  Arkansas. 
BY  MR.  GICALE: 

Q      Do  you  know  which  of  these  calls  on  the 
phone  log  —  when  you  say  connected  with,  would  that 
be  the  latest  call? 

A      It  would  be,  if  you  look  at  my  handwritten 
notes,  that  they  are  chronological  there,  toward  the 
end,  toward  the  bottom,  which  would  make  it  toward 
the  end  of  the  day.    So,  my  guess  is  that  it  is  the 
3:05  call  when  we  talked. 

Q      This  set  of  notes  that  you  have,  these  are 
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1  redacted  as  well.   These  are  just  your  notes  for  the 

2  day? 

3  A      For  the  day. 

4  Q      Is  this  something  you  do  on  a  regular 

5  basis  — 

6  A      Yes. 

7  Q      —  or  was  it  because  of  the  events  of  that 

8  particular  date? 

9  A      A  regular  basis. 

10  Q      One  phone  call  to  Hubbell  from  you  occurs 

11  10  minutes  after  a  call  to  Paula  Casey.   Do  you 

12  recall  that  at  all? 

13  A      I  will  reiterate.   There  is  no  connection 

14  between  my  conversation  with  Paula  Casey  and  my 

15  conversation  with  Web  Hubbell. 

16  MR.  BEN-VENISTE:    At  some  point,  Lou,  this 

17  has  got  to  sink  in.    Arguing  with  the  witness  in  this 

18  way,  it  is  just  not  a  profitable  use  of  our  time. 

19  MR.  GICALE:    I  don't  believe  I'm  arguing 

20  with  the  witness.    I'm  asking  questions  with  respect 

21  to  this  log,  which  1  believe  I  am  entitled  to  do. 

22 MR.  BEN-VENISTE:    You  are  pointing  out 
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1  something  that  is  clear  on  the  face  of  a  phone 

2  record,  that  has  been  explained  several  times  to 

3  you. 

4  BY  MR.  GICALE: 

5  Q      Mr.  Hubbell  was  also  attempting  to  call  you 

6  I  believe  on  September  17th,  1993.    Was  that  in 

7  relationship  to  ~  was  that  related  to  the  same 

8  matter,  if  you  know? 

9  A      1  don't  know.    Do  you  have  my  notes  for 

10  September  17th? 

11  Q      I  don't  have  your  notes  for  that  date.   All 

12  I  have  are  Mr.  Hubbell's.   Actually,  you  called  him. 

13  This  is  a  document  identified  as  GRO  718.    It  is  some 

14  messages  from  you,  a  message  from  you  to  Mr.  --  a 

15  Judge  Hubbell  call  at  6:00  p.m.  on  the  17th,  lower 

16  left-hand  comer. 

17  (GRO  Exhibit  718  identified.) 

18  (Witness  examined  the  document.) 

19  THE  WITNESS:    Well,  it  says  that  I  returned 

20  his  call. 

21  BY  MR.  GICALE: 

22  Q      So  you  still  think  this  is  related  to  that 
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1  personnel  ~ 

2  A      I  don't  know  what  it  is  related  to.    The 

3  other  item  I  do  know  about.    I  explained  it.    It  was 

4  a  personnel  matter.   The  one  on  the  17th,  whether  it 

5  was  the  same  matter,  I  have  no  idea. 

6  MR.  FISHMAN:    Off  the  record. 

7  (Discussion  off  the  record.) 

8  BY  MR.  GICALE: 

9  Q      Were  you  aware  of  any  pressure  that  Paula 

10  Casey  was  receiving  to  stay  in  the  Hale  case  or  the 

1 1  other  nine  referrals? 

12  A      I  was  not. 

13  Q      Do  you  know  why  her  letter  of  recusal  was 

14  nonspecific  in  terms  of  her  relationships  with  the 

15  people  involved? 

16  A      She  drafted  it.    1  don't  know.    I  assume 

17  she  drafted  it. 

18  Q      Do  you  recall  any  discussions  with  David 

19  Margolis  with  respect  to  the  drafting  of  that  letter 

20  and  the  basis  for  her  recusal? 

21  A      Margolis  and  I  had  discussions  on  more  than 

22  one  occasion  with  respect  to  the  view  that  we  both 
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1  shared  which  was  that  she  should  recuse  herself. 

2  I  don't  recall  any  discussion  with  respect 

3  to  the  scope  of  the  letter. 

4  MR.  GICALE:    Can  you  mark  this. 

5  (Keeney  Exhibit  5  identified.) 

6  BY  MR.  GICALE: 

7  Q      Going  back  very  briefly  to  the  September 

8  20,  1993  meeting.    Do  you  know  whether  or  not,  did 

9  anybody  indicate  to  you  in  the  meeting  that  they  had 

10  discussed  --  strike  that. 

1 1  Did  Irv  Nathan  indicate  to  you  whether  or 

12  not  he  had  had  any  discussions  with  respect  to 

13  Mr.  Hubbell,  with  respect  to  the  information  received 

14  fi-om  Mr.  Gerth? 

15  A      I  don't  recall  any  such  conversation  or 

16  comment  by  Nathan. 

17  Q      Do  you  know  if  anybody  conveyed  that 

18  information  to  Mr.  Hubbell? 

19  A      I  do  not. 

20  Q      Do  you  know  of  any  way  in  which  Mr.  Hubbell 

21  would  have  had  access  to  that  information? 

22  MR.  FISHMAN:    At  what  point? 
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1  MR.  GICALE:    September  of  1993. 

2  THE  WITNESS:    Well,  if  he  asked  for  a  file, 

3  he  could  have  had  access  to  it,  if  someone  gave  him 

4  the  file. 

5  BY  MR.  GICALE: 

6  Q      Was  the  structure  of  the  office  such 

7  that  ~  was  he  in  a  position  such  that  he  could  have 

8  asked  for  a  file  and  that  someone  below  him  would 

9  have  given  him  that  file? 

10  A      Yes.    I  believe  the  criminal  division 

1 1  wouldn't  have  given  him  the  file,  but  it  is  possible 

12  somebody  in  the  records  section  or  somebody  —  that 

13  is  highly  speculative. 

14  MR.  FISHMAN:    Are  you  asking  Mr.  Keeney  to 

1 5  speculate? 

16  MR.  GICALE:    Whether  it  is  possible  in 

17  terms  of  the  structure  of  the  Department  of  Justice 

18  and  his  title,  whether  he  would  have  had  access  to 

19  the  files. 

20  MR.  FISHMAN;    As  a  speculative 

21  possibility? 

22 THE  WITNESS:    It  is  possible  by  virtue  of 
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1  his  position. 

2  BY  MR.  GICALE: 

3  Q      Showing  you  what  has  been  marked  as  Exhibit 

4  Number  5,  on  this  exhibit  these  are  your  handwritten 

5  notes? 

6  A      They  are. 

7  Q      It  is  unclear  as  to  the  date  although  we 

8  see  7/93  on  it.    Do  you  have  any  idea  what  the  month 

9  is? 

10  A      It  is  early  in  the  year,  because  this  Race 

1 1  Horse  Hanes  conversation  took  place  before  Hubbell 

12  was  confirmed. 

13  Q      Could  it  be  as  early  as  April  '93? 

14  A      It  might  have  been  earlier. 

15  Q      Now,  at  the  bottom  it  says  "Web  Hubbell, 

16  keep  him  up  to  date  on  any  developments."   What  is 

17  that  in  reference  to? 

18  A      That  is  in  reference  to  this  Race  Horse 

19  Hanes  conversation.   There  was  some  sort  of  a  case 

20  that  Hanes  was  interested  in,  and  Web  asked  me  to 

21  keep  him  up  to  date  on  developments. 

22  Q      Did  he  ever  ask  you  to  keep  him  up  to  date 
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1  on  developments  with  respect  to  Whitewater  or  Madison 

2  Guaranty? 

3  A      No.    1  never  discussed  Whitewater  with  Web 

4  Hubbell. 

5  MR.  BEN-VENISTE:    How  many  times  can  you 

6  ask  the  same  question? 

7  Jack,  were  the  Germans  this  persistent? 

8  BY  MR.  GICALE: 

9  Q      Showing  you  what  is  marked  for 

10  identification  as  ~  there  are  two  numbers  here.   SWC 

1 1  570  and  GRO  570,  and  if  there  is  another  Bates 

12  number,  it  is  not  on  there.   These  are  copies  of 

13  message  slips  from  Mr.  Hubbell.   One  is  dated  October 

14  18  at  5:20.    It  is  a  message  from  you. 

15  A      Calling. 

16  Q      Do  you  have  any  idea  what  you  were  calling 

17  Judge  Hubbell  about  at  that  point? 

18  A      Conceivably,  it  could  have  been  a  personnel 

19  matter,  but  I  have  no  clear  recollection.   I  am  clear 

20  on  the  other  one  because  of  the  notes. 

21  Q      Showing  you  what  has  been  marked  for 

22  identification  as  SWC  571,  --  let  me  make  sure  that 
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1  is--  it  is  571  and  GRO  571. 

2  (Exhibit  SWC  GRO  571  identified.) 

3  BY  MR.  GICALE: 

4  Q      This  is  October  19.    This  also  includes  a 

5  message  from  you  at  9:45  on  that  date.   Do  you  recall 

6  what  that  message  was  about  to  Mr.  Hubbell,  what  that 

7  phone  call  was  about? 

8  A      It  wasn't  completed  according  to  this. 

9  Q      Do  you  have  any  idea  why  you  were  calling 

10  him? 

11  A      No. 

12  Q      Now,  you  ultimately  did  not  attend  the 

13  meeting  on  November  3,  1993  when  Paula  Casey's 

14  recusal  was  discussed  with  Mr.  Heymann;  correct? 

15  A      That's  correct,  I  didn't  attend  that 

16  meeting,  even  though  it  is  on  my  calendar.   Something 

17  intervened,  and  I  looked  later  to  try  to  figure  out 

18  what  it  was  that  intervened.   Something  intervened. 

19  Something  was  more  important  and  I  didn't  go  to  the 

20  meeting. 

21  Q      Now,  sometime  in  November  and  December  of 

22  1993,  did  you  learn  that  the  Small  Business 
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1  Administration  had  turned  over  some  records  to  the 

2  White  House? 

3  A      Yes.    Somewhere  in  that  time  period. 

4  Q      What  do  you  know  about  the  turning  over  of 

5  records  to  the  White  House  by  the  SBA? 

6  A      I  know  that  they  were  turned  over  and  I 

7  know  that  we  requested  the  SBA  to  get  the  documents 

8  back. 

9  Q      Do  you  know  who  they  were  turned  over  to  at 

10  the  White  House? 

11  A      No. 

12  Q      Do  you  recall  how  they  were  returned  to  the 

13  FBI  or  the  Department  of  Justice  or  the  SBA? 

14  A      They  were  returned  back  to  SBA.    My 

15  understanding,  pursuant  to  our  request,  they  were 

16  returned  back  to  SBA. 

17  Q      Do  you  know  whether  or  not  attorneys  in  the 

1 8  frauds  division  suggested  that  personnel  in  the  White 

19  House  be  interviewed  with  respect  to  the  receipt  of 

20  these  documents? 

21  A      Give  me  that  again,  please. 

22  MR.  GICALE:    Read  it  back. 


1  (The  reporter  read  the  record  as  requested.) 

2  THE  WITNESS:    I  don't  recall. 

3  BY  MR.  GICALE: 

4  Q      Do  you  recall  whether  or  not  there  was  ever 

5  a  report  with  respect  to  the  interview  of  those 

6  personnel  in  the  White  House,  with  respect  to  receipt 

7  of  those  documents  by  the  SBA? 

8  A      I  do  not. 

9  Q      You  don't  recall? 

10  A      1  don't  recall.   The  only  thing  I  recall  is 

1 1  that  we  learned  about  it  and  both  Mrs.  Harris  and  I 

12  were  concerned  that  those  documents  be  returned  to 

13  the  SBA.    My  recollection  is  coming  back  a  little 

14  bit.    I  think  Neil  Eggleston  was  the  one  who  had  the 

15  documents  over  at  the  White  House. 

16  Q      Do  you  recall  in  December,  on  December  26, 

17  1993,  having  a  meeting  with  Joanne  Harris, 

18  Mr.  McDowell,  Mr.  Gangloff  and  Mr.  Margolis  with 

19  respect  to  some  White  House  files,  travel  office 

20  files? 

21  A      We  had  a  lot  of  meetings  with  respect  to 

22  the  travel  office  file.   Can  you  elucidate  a  little 
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1  bit  there? 

2  MR.  GICALE:    Off  the  record. 

3  (Discussion  off  the  record.) 

4  BY  MR.  GICALE: 

5  Q      Showing  you  what  is  marked  for 

6  identification  as  a  deposition  exhibit,  McDowell  3. 

7  This  is  a  copy  of  some  notes  we  received  from  Charles 

8  Sgro  from  the  Deputy  Attorney  General's  office  on 

9  October  1 3  wherein  he  attached  copies  of  notes  of  Joe 

10  Gangloff  dated  12/26;  is  what  it  says?   I  believe  it 

11  refers  to  1993. 

12  Could  you  review  those  and  see  whether  or 

13  not  those  notes  refresh  your  recollection  with 

14  respect  to  that  meeting? 

15  (Witness  examined  the  document.) 

16  A      I'm  having  trouble  reading  them. 

17  Q      Pardon  me? 

18  A      I'm  having  a  little  trouble  reading  the 

19  notes. 

20  These  are  not  very  helpful.    I  have  trouble 

21  reading  them.   To  the  extent  that  1  can  read  them, 

22  they  are  so  cryptic. 
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1  Q      Do  you  recall  in  December  discussing  the 

2  possibility  of  a  missing  Whitewater  file  in  a  meeting 

3  with  Joanne  Harris  and  Jerry  McDowell  and 

4  Mr.  Gangloff? 

5  A      A  missing  Whitewater  ~ 

6  Q      A  missing  Whitewater  file. 

7  A      We  have  had  discussions  like  that,  and  I 

8  can't  —  we  have  had  discussions  with  respect  to 

9  files,  but  I  don't  recall  specifically  a  missing 

10  file. 

1 1  MR.  BEN-VENISTE:    If  it  is  helpful,  that 

12  was  established  yesterday  in  Mr.  McDowell's 

13  deposition  to  refer  to  a  story  that  was  in  The 

14  Washington  Times  as  to  whether  anything  was  a  missing 

15  Whitewater  file.   That's  where  McDowell  thought  the 

16  reference  came  from. 

17  THE  WITNESS:    I  can't  help  you  at  all. 

18  BY  MR.  GICALE: 

19  Q      Do  you  recall  a  meeting  to  discuss  the 

20  interview  of  White  House  personnel,  including 

21  Mr.  Eggleston  and  some  others,  with  respect  to  the 

22  SBA  document  issue? 
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1  A      Well,  just  vaguely,  because  as  1  indicated 

2  earlier,  we  were  concerned  about  them  having 

3  possession  of  those  SB  A  documents.   Whether  or  not 

4  they  were  interviewed,  whether  Eggleston  was 

5  interviewed  in  connection  with  it,  I  don't  know.    But 

6  my  understanding  is  it  was  ultimately  returned,  which 

7  was  our  goal,  returned  to  SBA. 

8  Q      Going  back  briefly  to  the  recusal  issue. 

9  When  you  indicated  in  I  believe  it  was  September  1993 

10  that  Ms.  Casey  should  recuse  herself  from  the  Hale 

1 1  matter,  what  was  her  response? 

12  A      Well,  she  took  the  position  that  she  was  a 

13  fair  person  and  that  she  could  handle  this  fairly  and 

14  appropriately.   I  kept  emphasizing  that  I  thought  she 

15  probably  could  ~  1  wasn't  questioning  whether  she 

16  could  or  not. 

17  I  was  questioning  whether  it  was 

18  appropriate  for  her  to  remain  in  the  case,  that  there 

19  was  a  perception  problem  because  of  her  relationship, 

20  the  relationship  being  having  been  appointed  by 

21  President  Clinton. 

22 So,  my  whole  pitch  was  on  the  appearance, 
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1  and  her  whole  pitch  was  I'm  a  woman  of  integrity  and 

2  I  can  handle  this  matter. 

3  Q      Is  that  how  it  was  left  between  you  and 

4  Ms.  Casey  until  November  3rd,  when  she  met  with  these 

5  people? 

6  A      I  think  the  conversation  terminated,  she 

7  said  she  would  think  about  the  arguments  that  I  had 

8  been  making.    I  don't  recall  having  had  anything  to 

9  do  with  it  subsequently. 

10  Q      Do  you  know  whether  or  not  she  indicated  in 

1 1  September  1993,  after  talking  to  you,  that  she  would 

12  recuse  herself  but  that  the  timing  wasn't  right  and 

13  that  it  would  have  to  be  done  at  some  later  point  in 

14  time? 

15  A      1  don't  recall  that.   That  doesn't  make  any 

16  sense  to  me.    If  you  are  going  to  recuse,  you  should 

17  recuse. 

18  Q      Do  you  know  whether  or  not  Webster  Hubbell 

19  had  any  Whitewater  documents  at  his  home? 

20  A      I  do  not. 

21  Q      Do  you  know  whether  or  not  Webster  Hubbell 

22  made  any  visits  to  the  Resolution  Trust  Corporation's 
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1  offices  in  1993? 

2  A      I  have  no  idea. 

3  Q      More  specifically,  in  August,  September, 

4  October  1993. 

5  A      I  have  no  idea. 

6  Q      Did  you  or  anyone  in  your  office  have  any 

7  contacts  with  any  present  or  former  employee  of  the 

8  White  House  relating  to  criminal  referral  C0004? 

9  A      Did  I  or  anybody  in  the  criminal  division 

10  have  any  contact  with  anybody  in  the  White  House  with 

1 1  respect  to  this  referral? 

12  Q      Any  present  or  former  employee  of  the  White 

13  House  related  to  that  referral. 

14  A      I  didn't.    Whether  anybody  else  did,  I 

15  don't  know. 

16  Q      Do  you  have  any  ~  go  ahead. 

17  A      That  question  is  a  little  difficult, 

1 8  because  there  may  have  been  conversations  with 

19  respect  to  documents.   For  instance,  Mrs.  Harris  had 

20  conversations  with  David  Kendall  with  respect  to  the 

21  response  with  respect  to  certain  documents,  and  it 

22  finally  resulted  in  a  subpoena  being  issued. 


1  Q      Are  you  aware  of  any  others? 

2  A      I'm  not  aware  of  any  others,  but  the  FBI 

3  and  our  attorneys  might  have  had  contacts  during  the 

4  course  of  the  investigation,  and  I  don't  know. 

5  Offhand,  I  don't  know. 

6  Q      Do  you  have  any  knowledge  of  any  contacts 

7  between  any  member  of  the  department  and  the  White 

8  House  ~  I'm  sorry.    Strike  that. 

9  A      What  I'm  trying  to  make  a  distinction  here, 

10  when  you  ask  a  question  in  that  form,  it  suggests 

1 1  that  the  contact  was  improper.    There  were  contacts 

12  by  representatives  of  the  department  and  the  White 

13  House  in  the  course  of  the  investigation.    I  want  to 

14  make  that  clear. 

15  Q      I  understand.    My  question  is  inquiring  as 

16  to  the  contacts,  what  you  know  about  them. 

17  Did  Mr.  Carver  or  Mr.  McDowell  ever  notify 

18  you  that  Mr.  Hubbell  had  been  over  at  the  RTC  offices 

19  at  some  point  in  time  in  1993? 

20  A      If  he  did,  I  don't  recall. 

21  MR.  GICALE:    One  moment,  and  I  think  I'm 

22  done. 
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1  (Pause.) 

2  BY  MR.  GICALE: 

3  Q      With  respect  to  the  recommendation  to 

4  Ms.  Casey  that  Mr.  Coleman  could  make  his  proffer  to 

5  Washington  or  the  Justice  officials  in  Washington, 

6  when  did  you  discuss  that  with  her?   Was  that  on 

7  September  20,  1993? 

8  A      It  was  a  discussion  during  that  time 

9  period.    Whether  I  had  one  conversation  with  Paula 

10  Casey  or  two,  I'm  not  sure,  but  we  did  discuss  it 

1 1  during  that  time  period.    We  discussed  when  it  was 

12  raised. 

13  I  think  I  also  discussed  this  with  the 

14  assistants,  that  if  Coleman  didn't  trust  the  office, 

15  apparently  distrust  extended  to  the  office  and  not 

16  just  Ms.  Casey,  that  if  he  wanted  to  make  a 

17  good-faith  proffer,  he  could  make  it  to  Washington. 

18  Q      Now,  in  that  period  in  August  '93  and 

19  September  '93,  you  said  you  were  talking  to  the 

20  assistants,  Jackson  and  — 

21  A      I  did  talk  to  them. 

22 Q      Jackson  and  Johnson.    At  that  point  in  time 
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1  was  the  frauds  division  involved,  Mr.  McDowell  and 

2  Mr.  Carver,  or  did  that  occur  after  your  September 

3  20th  meeting? 

4  A      That  occurred  later,  as  I  recall. 

5  MR.  FISHMAN:    When  you  say  "involved,"  what 

6  do  you  mean  involved? 

7  BY  MR.  GICALE: 

8  Q      Were  you  having  direct  conversations  with 

9  the  U.S.  Attorney's  Office  at  that  point  in  time? 

10  ■  MR.  FISHMAN:    What  point  in  time? 

11  BY  MR.  GICALE: 

12  Q      August  and  September  of  1993. 

13  A      I  was  having  phone  conversations  with  them, 

14  and  on  at  least  one  occasion  Gangloff  was  present. 

15  Q      I  guess  what  I'm  trying  to  determine  is 

16  whether  somebody  from  the  fraud  section  or  public 

17  integrity  was  involved  in  August  or  September  1993 

18  with  respect  to  these  discussions. 

19  MR.  FISHMAN:    He  has  already  testified  that 

20  on  September  20th  they  were  all  involved. 

21  BY  MR.  GICALE: 

22  Q      I  know  that,  but  prior  to  that  point. 
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1  A      I  don't  think  so. 

2  Q      Now,  you  previously  indicated  that  you  have 

3  never  discussed  Whitewater-related  matters  with  Web 

4  Hubbell? 

5  A      That's  correct. 

6  Q      Has  he  ever  requested  you  to  discuss 

7  Whitewater-related  matters  with  him  or  Madison 

8  Guaranty  matters  with  him? 

9  A      No. 

10  Q      When  was  it  that  you  found  out  that  Doug 

1 1  Frazier  did  not  receive  the  memo  that  was  addressed 

12  to  him  dated  March  19,  1993  with  respect  to  the  first 

13  referral? 

14  A      Long  after  the  fact. 

15  Q      Would  it  have  been  as  late  as  August  or 

16  September  of  1993,  when  you  got  involved  with  this? 

17  A      I  don't  know. 

1 8  Q      When  were  you  first  made  aware  of  the  Hale 

19  investigation? 

20  A      Somewhere  during  this  August-September  time 

2 1  period. 

22  Q      Now,  some  records  were  obtained  from  Hale 
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1  and  Hale's  business  in  July  of  1993.    Were  you  aware 

2  of  it  at  that  point? 

3  A      I  don't  think  so.    They  were  obtained  by 

4  the  United  States  Attorney's  office? 

5  Q      Right. 

6  A      I  don't  think  I  was  aware  of  that,  no. 

7  Q      And  the  matter  was  referred  from  the  SBA  in 

8  May  or  June  of  1993.    Were  you  aware  of  that? 

9  A      To  the  United  States  Attorney's  office? 

10  Q      Yes. 

11  A      1  don't  think  so. 

12  Q      Between  the  time  that  Mr.  Urgenson 

13  submitted  the  memorandum  with  respect  to  the  first 

14  referral  and  the  time  you  later  learned  that 

15  Mr.  Frazier  had  not  received  it,  did  you  inquire  of 

16  anyone  as  to  whether  or  not  any  action  had  been  taken 

17  on  it? 

18  A      1  did  not. 

19  MR.  GICALE:    1  have  nothing  further  at  this 

20  point. 

21  MR.  BEN-VENISTE:    Let's  take  a  couple 

22  minutes. 
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1  (Recess.) 

2  EXAMINATION 

3  BY  MR.  BEN-VENISTE: 

4  Q      Mr.  Keeney,  I  would  like  to  ask  you  about 

5  the  information  that  was  received  from  Mr.  Nathan  in 

6  September  which  is  alluded  to  in  your  memorandum  of 

7  September  21  to  the  director  of  the  FBI. 

8  A      Yes. 

9  Q      What  did  Mr.  Nathan  say  in  the  first 

10  instance  about  the  source  of  the  information  he  had 

1 1  received? 

12  A      He  said  it  was  a  person  to  whom  he  had 

13  promised  confidentiality. 

14  Q      So,  I  take  it  that  Mr.  Nathan  didn't 

15  initiate  the  request  for  confidentiality  but  that  the 

16  "source"  made  that  request  of  Mr.  Nathan? 

17  A      I  assume  so. 

1 8  Q      Did  you  attempt  to  question  Mr.  Nathan 

19  about  the  identity  of  the  source,  despite  the  initial 

20  request  for  confidentiality  that  the  source  had 

21  made? 

22 A      I  may  have  asked  him  some  questions,  trying 


1  to  get  an  idea  of  whether  the  person  who  was  the 

2  source  had  direct  information,  indirect  information. 

3  I  probably  did  ask  him  a  few  questions  along  those 

4  lines. 

5  Q      What  did  he  say  about  whether  the  source 

6  had  direct  information  of  Hale,  if  you  remember? 

7  A      1  really  don't  remember. 

8  Q      Clearly,  as  of  the  21st  of  September,  you 

9  were  of  the  view  that  Mr.  Nathan's  source  was 

10  different  than  Mr.  Gerth  who  had  spoken  directly  to 

1 1  SAC  Satowski  of  the  Little  Rock  FBI's  office. 

12  A      Yes.    I  was  of  the  view  that  they  were 

13  separate  sources,  yes. 

14  Q      I  take  it  that  was  somewhat  embarrassing 

1 5  later  when  you  had  to  put  the  thing  together  and 

16  conclude  that  there  was  some  game  going  on,  maybe, 

17  involving  Mr.  Gerth? 

18  A      It  was  embarrassing,  yes. 

19  Q      Did  you  conclude  that  Mr.  Coleman  was 

20  trying  to  put  pressure  on  the  U.S.  Attorney's  Office 

21  and  now  the  department  through  the  approach  of 

22  Mr.  Gerth  to  Mr.  Nathan  to  try  to  get  this  deal  that 
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1  he  was  proposing  done  for  his  client? 

2  A      1  felt  that  he  was  putting  pressure  on  the 

3  United  States  Attorney's  office.    1  don't  know  that  1 

4  ever  really  focused  on  the  Gerth  motivation. 

5  Q      Well,  it  was  somewhat  unusual  for  a 

6  newspaper  reporter  to  provide  information  under  a 

7  promise  of  confidentiality.   I  take  it  that  it  was 

8  not  the  case  so  far  as  you  knew  that  Mr.  Nathan  was 

9  providing  any  information  back  to  Mr.  Gerth? 

10  A      I  have  no  knowledge  that  he  was.   But  I'm 

11  sure  that  Mr.  Gerth  had  that  in  mind,  that  in  giving 

12  the  information,  he  might  also  be  the  recipient  of 

13  some  information.    But  no  indication  that  it  worked 

14  that  way. 

15  Q      Did  you  speak  to  Mr.  Nathan  to  ensure  that 

16  that  would  not  happen? 

17  A      I  don't  think  so.   Nathan  was  superior  in 

18  the  chain  of  command. 

19  Q      Sometimes  the  adjunct's  advice  has  been 

20  known  to  be  given  despite  a  difference  in  the  chain 

21  of  command. 

22 A      That's  true.    1  didn't  see  any  need  to 
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1  discuss  that. 

2  Q      How  is  it  that  Mr.  Nathan  eventually  gave 

3  up  the  identity  of  the  source? 

4  A      I  can't  recall  that,  how  he  revealed  that. 

5  At  some  point  we  did  find  out  that  they  were  one  and 

6  the  same. 

7  Q      I  take  it  it  became  important  for  you  to 

8  know  whether  there  was  ~ 

9  A      A  second  source,  yes. 

10  Q      So,  at  least  as  of  the  time  of  September 

11  21st,  when  you  wrote  this  memorandum  to  the  director 

12  of  the  FBI,  you  were  in  the  process  of  trying  to 

13  compare  the  information  that  Satowski  had  gotten  from 

14  Gerth  and  the  information  Nathan  had  provided? 

15  A      Yes. 

16  Q      As  far  as  Paula  Casey's  recusal,  is  it  fair 

17  to  say  that  it  was  your  view  on  the  basis  of  your 

18  experience  with  the  department  spanning  many 

19  administrations  that,  from  the  very  beginning,  once 

20  there  was  some  allegation  that  might  even 

21  peripherally  involve  the  President  of  the  United 

22  States,  the  U.S.  Attorney  who  was  appointed  by  that 
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1  President  should  for  purposes  of  appearance  recuse? 

2  A      That  was  my  position,  yes. 

3  Q      So,  whether  she  got  a  good  grade  in  law 

4  school  from  Mr.  or  Mrs.  Clinton,  who  were  law 

5  professors  at  the  law  school  she  attended,  or  whether 

6  she  was  friends  with  Governor  Tucker  or  best  friends 

7  with  somebody  else  who  might  be  mentioned  in  the 

8  referral,  that  was  of  sort  of  background  music  as  far 

9  as  you  were  concerned;  you  realized  from  the  get-go 

10  that  from  an  appearance  standpoint  she  was  in  a 

1 1  no-win  situation  and  needed  to  recuse? 

12  A      Exactly,  yes. 

13  Q      And  that  in  terms  of  her  reaction  to  the 

14  prospect  of  recusal,  is  it  fair  to  say  that  either 

15  Mr.  Coleman  or  others  down  in  Little  Rock  had 

16  engendered  some  unfavorable  press  trying  to  pressure 

17  her  on  the  issue  of  fairness? 

18  A      I'm  afraid  1  don't  understand  that 

19  question. 

20  Q      Did  she  mention  to  you,  to  the  best  of  your 

21  recollection,  that  there  had  been  local  news  stories 

22  suggesting  that  she  couldn't  be  fair? 


1  A      1  don't  remember  there  were  any  such.   It 

2  could  well  have  happened,  but  I  don't  remember. 

3  Q      Did  you  get  the  idea,  as  a  result  of 

4  conversations  with  Ms.  Casey,  that  she  felt  that  her 

5  personal  integrity  was  an  issue  on  the  question  of 

6  recusal? 

7  A      Yes.    She  was  offended  by  it.    As  I  think  I 

8  explained,  she  said  she  is  perfectly  capable  of 

9  handling  this  matter,  and  my  pitch  was  not  that  she 

10  couldn't  but  the  perception  was  wrong  if  she  stayed 

1 1  there. 

12  Q      From  the  standpoint  of  your  experience  with 

13  the  department,  it  is  not  unusual,  is  it,  for  a  U.S. 

14  Attorney  who  is  put  in  such  a  position  to  react  more 

15  or  less  in  the  same  way  as  Ms.  Casey,  particularly  a 

16  new  U.S.  Attorney? 

17  A      Yes.    I  have  had  other  United  States 

18  Attorneys  react  similarly.    They  are  offended  by  the 

19  idea  that  they  can't  be  fair,  of  the  suggestion  that 

20  they  can't  be  fair. 

21  Q      After  the  meeting  that  you  had  in 

22  Washington  with  Ms.  Casey  ~ 
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1  A      I  did  not  meet  with  her. 

2  Q      You,  the  department,  had  with  Ms.  Casey  on 

3  the  issue  where  Mr.  Heymann  and  Mr.  Nathan  and 

4  Mr.  McDowell  and  others  participated,  to  the  best  of 

5  your  knowledge,  it  became  clear  to  her  or  more  clear 

6  to  her  that  the  appearance  question  was  far  more 

7  important  than  the  question  of  whether  she  could  be 

8  fair? 

9  A      Apparently  it  did. 

10  Q      Is  it  clear,  and  I  don't  want  to  go  through 

1 1  all  of  the  underlying  documents,  but  that  the  October 

12  '92  determination  by  the  department  that  Mr.  Banks, 

13  the  U.S.  Attorney,  had  acted  appropriately  in  his 

14  analysis  of  the  RTC  referral,  is  that  something  that 

1 5  you  agreed  with? 

16  A      Acted  appropriately  in  the  sense  that  he 

17  wasn't  going  to  open  up  an  investigation  until  after 

18  the  --  until  after  November  3,  yes,  1  agree. 

19  Q      Was  it  clear  to  you,  and  without  reviewing 

20  all  of  the  various  components  of  such  a  decision, 

21  that  despite  the  FBI  teletype  that  requested  that  the 

22  Little  Rock  FBI  office  open  a  limited  investigation, 


1  that  his  reaction  to  that  was  appropriate,  where  he 

2  advised  the  SAC  in  Little  Rock  that  he  would  not 

3  participate  in  the  opening  of  such  an  investigation? 

4  A      Well,  on  the  timing,  I  agree  with  it.    But 

5  I  think  we  show  later  we  didn't  feel  with  the 

6  election  out  of  the  way  that  there  was  any  need  for 

7  his  recusal. 

8  Q      And  basically,  the  memo  went  down  to  him 

9  prepared  by  a  line  attorney  in  the  fraud  section, 

10  Mr.  MacDougall? 

1 1  A      Yes. 

12  Q      Reviewed  up  the  line  and  was  sent  down, 

13  eventually  sent  down  to  U.S.  Attorney  Banks  in  Little 

14  Rock  essentially? 

15  MR.  FISHMAN:    If  we  can  correct  the 

16  record.   Mr.  Banks  was  gone  on  March  1st.    When  the 

17  memo  went  back,  I  believe  the  testimony  is  that 

18  Mr.  Pence  was  the  interim. 

19  BY  MR.  BEN-VENISTE: 

20  Q      By  the  time  it  went  back  down,  Mr.  Pence 

21  was  the  acting  U.S.  Attorney  down  there,  which  said 

22  essentially  there  isn't  any  grounds  for  recusal,  but 
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1  if  there  is  a  declination,  the  department  is  not 

2  going  to  argue  with  it. 

3  A      Yes. 

4  Q      Do  you  know  how  it  came  to  be  that  you  were 

5  not  invited  to  the  meeting  of  Mr.  Mueller  and 

6  Mr.  Raphaelson  when  they  initially  reviewed  the 

7  matter  in  the  department? 

8  A      No,  I  don't. 

9  Q      As  a  resuU  of  the  Mueller-Raphaelson 

10  meeting,  is  it  correct  that  the  FBI  asked  Little  Rock 

1 1  FBI  office  to  provide  an  evaluation  of  the 

12  allegations  on  an  accelerated  basis? 

13  A      Yes. 

14  Q      Do  you  understand  whether  that  was  normal 

15  procedure  for  a  referral  on  an  RTC  matter  like  that, 

16  given  the  size  of  it,  to  go  to  the  director  of  the 

17  FBI  and  then  be  accelerated  for  an  initial  review? 

18  A      It  is  not  the  normal  thing. 

19  Q      Were  you  advised  that  Mr.  Mueller  had  said 

20  that  this  matter  ought  to  be  treated  as  a  normal 

21  matter? 

22 A      I  think  I  was,  yes. 


1  Q      Do  you  understand  what  the  mechanism  was 

2  whereby  then  this  matter  was  requested  to  be 

3  accelerated  beyond  the  normal  time  frames? 

4  A      Do  I  understand  the  mechanism? 

5  Q      Yes.    In  other  words,  who  made  that 

6  decision? 

7  A      Mueller,  apparently. 

8  Q      That  Mueller  made  the  decision,  did  you 

9  ever  discuss  it  with  him? 

10  A      I  may  have.    I  don't  have  any  specific 

1 1  recollection  of  discussing  it  with  him,  but  I  may 

12  have. 

13  Q      Here's  the  scenario  as  I  understand  it. 

14  The  U.S.  Attorney  says  in  substance  that  this  doesn't 

15  pass  the  smell  test. 

16  MR.  GICALE:    I  would  object  to  that. 

17  That's  not  what  he  ~  that  is  not  even  close  to  being 

18  the  substance  of  what  he  said. 

19  MR.  BEN-VENISTE:    Let  me  finish  my 

20  question. 

21  BY  MR.  BEN-VENISTE: 

22  Q      As  I  see  it,  the  U.S.  Attorney  says  that 
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1  this  doesn't  pass  the  smell  test,  referring  to  the 

2  RTC  referral,  the  timing  and  all  the  circumstances, 

3  the  matter  is  bucked  all  the  way  up  to  the  director 

4  of  the  FBI  who  has  lawyers  at  the  Little  Rock  SAC 

5  conduct  an  investigation  and  report  back  within  a 

6  week's  time. 

7  Are  you  saying  it  is  somebody  in  the 

8  department  that  causes  that  to  happen  as  opposed  to 

9  somebody  at  the  FBI? 

10  A      My  understanding  is  that  it  was  a 

1 1  conversation  between  Mueller  and  Potts  that  resulted 

12  in  it.    It  wasn't  an  investigation.    It  was  my 

13  understanding  it  was  a  review  of  what  was  available. 

14  Q      The  FBI  office  in  Little  Rock  says  no;  is 

1 5  that  correct,  they  are  not  going  to  do  it? 

16  A      I  don't  remember  that. 

17  Q      Well,  you  know  that  there  wasn't  a  one-week 

18  time  frame  where  there  was  an  accelerated  review; 

19  isn't  that  so? 

20  A      My  recollection  was  that  they  did  get  back 

21  to  the  bureau  in  Washington  and  to  the  department 

22  with  respect  to  it.    I'm  a  little  hazy  on  it,  but  I 
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1  thought  they  did  get  back. 

2  Q      That  that  review  was  carried  out. 

3  A      I  could  be  mistaken,  but  I  thought  it  was, 

4  yes. 

5  Q      But  as  far  as  you  know,  it  was  Mueller's 

6  decision  to  make? 

7  A      Yes. 

8  Q      Even  though  the  order  came  from  the  office 

9  of  the  director  of  the  FBI? 

10  A      Well,  my  understanding  was  that  it  was  a 

1 1  request  by  the  Assistant  IG,  criminal,  to  the  bureau, 

12  and  they  complied  with  the  request. 

13  Q      To  finish  up  on  the  review  in  the 

14  department  of  the  substance  of  the  initial  review? 

15  A      Yes. 

16  Q      Did  anyone,  to  your  knowledge,  put  any 

17  pressure  on  Mr.  MacDougail  or  anyone  in  the 

18  department  as  to  how  that  conclusion  should  come  out? 

19  A      No,  not  to  my  knowledge. 

20  Q      Do  you  have  any  reason  to  believe  that  any 

21  such  pressure  was  applied? 

22  A      I  do  not. 
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1  Q      Now,  is  it  clear  in  your  mind  that  the  U.S. 

2  Attorney's  Office  took  the  correct  position  vis-a-vis 

3  Mr.  Hale  in  requiring  a  proffer  before  they  would 

4  commit  to  any  consideration  in  connection  with 

5  Mr.  Hale's  criminal  involvement? 

6  A      Absolutely. 

7  Q      And  that  wasn't  an  ad  hoc  decision,  was 

8  it?   It  was  department  policy? 

9  A      That  is  department  policy,  yes. 

10  Q      In  connection  with  what  you  were  hearing 

1 1  from  Little  Rock,  was  it  clear  to  you  that  the  U.S. 

12  Attorney's  Office  in  Little  Rock  suggested  to 

13  Mr.  Coleman,  Hale's  lawyer,  that  if  they  didn't  want 

14  to  make  a  proffer  to  them,  they  could  make  a  proffer 

15  to  the  FBI? 

16  A      I'm  sorry.    Could  I  have  that  question 

17  again. 

18  (The  reporter  read  the  record  as  requested.) 

19  THE  WITNESS:    I'm  not  sure  I  was  aware  of 

20  that,  but  that  would  have  been  perfectly  acceptable. 

21  BY  MR.  BEN-VENISTE: 

22 Q      I  will  represent  to  you  that  in  the 


1  correspondence,  it  is  reflected  that  such  an  offer 

2  was  made.   Indeed,  Mr.  Coleman  was  no  neophyte  in 

3  terms  of  being  an  experienced  practitioner,  was  he, 

4  as  far  as  you  knew? 

5  A      I  really  didn't  know  that  much  about  him. 

6  Q      During  the  period  of  time  that  the 

7  department  took  over  the  investigation  and  assigned 

8  Mr.  Mackay  to  that  responsibility,  Mr.  Coleman  still 

9  didn't  have  his  client  make  the  proffer  that  was 

10  being  requested;  isn't  that  so? 

1 1  A      That's  my  recollection,  yes. 

12  Q      Did  you  conclude  that  this  business  about 

13  who  he  would  make  the  proffer  to  was  not  a  real  issue 

14  of  substance? 

15  A      It  didn't  appear  to  be,  since  he  didn't 

16  make  it  to  Mackay  when  Mackay  took  over. 

17  Q      One  final  question  with  respect  to  Paula 

18  Casey's  so-called  declination  of  the  first  criminal 

19  referral. 

20  Did  you  read  her  response  or  her  letter 

21  with  respect  to  that  as  an  actual  declination? 

22  A      I'm  afraid  I  don't  recall  the  specifics  of 
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1  that  letter,  of  her  correspondence  in  that  regard. 

2  Q      Okay. 

3  With  respect  to  the  urgent  report  that  was 

4  filed  by  U.S.  Attorney  Banks  on  the  C0004  original 

5  referral,  were  you  aware  that  it  was  Mr.  McWhorter 

6  who,  in  conversation  with  Mr.  Banks,  told  Mr.  Banks 

7  that  that  was  the  format  that  he  should  use  to  bring 

8  this  matter  to  the  attention  of  the  department? 

9  A      I  wasn't.    I  don't  think  I  was  aware  of 

10  that,  no. 

1 1  Q      When  you  reviewed  the  chronology  prepared 

12  by  Allen  Carver  and  the  documents  that  he  had 

1 3  attached,  did  it  strike  you  that  you  were  doing 

14  something  furtive  or  improper,  Mr.  Keeney? 

15  A      No,  it  didn't. 

16  Q      The  purpose  of  doing  that,  I  presume,  was 

17  to  help  jog  your  recollection  to  the  extent  possible 

18  with  a  chronology  of  events  that  may  have  involved 

19  the  recollections  of  a  number  of  witnesses? 

20  A      Yes.   I  was  concerned  about  the  three  basic 

21  dates.   I  was  trying  to  get  them  down  as  well  as  I 

22  could.   Carver's  memorandum  is  not  that  useful  to  me 
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1  because  he  was  involved  ~  I  was  not  involved  very 

2  much  in  the  same  things  as  he.    I  think  Paul  is 

3  right.    If  I  had  to  do  it  over  again,  I  wouldn't  do 

4  it  again.   All  right? 

5  MR.  BEN-VENISTE:    You  just  lopped  off  a  few 

6  minutes  from  the  depo  next  time. 

7  BY  MR.  BEN-VENISTE: 

8  Q      There  wasn't  any  impropriety  involved  in 

9  that,  in  your  view,  was  there? 

10  A      I  didn't  think  so.    Obviously  I  wouldn't 

1 1  have  done  it.    I  really  didn't  focus  on  the  fact  that 

12  they  are  both  witnesses. 

13  MR.  BEN-VENISTE:    I  have  nothing  ftirther. 

14  EXAMINATION 

15  BY  MR.  GICALE: 

16  Q      I  promise  to  be  brief. 

17  One  question  I  didn't  get  a  chance  to  ask 

18  you  earlier.  Gerald  Stem,  was  he  involved  in  the 

19  recusal  issue,  the  recusal  decision  of  Ms.  Casey? 

20  A      No,  not  with  me.   Whether  he  was  involved 

21  independently  or  whether  he  was  at  that  meeting,  I 

22  don't  know. 
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1  Q      Do  you  know  whether  or  not  Ms.  Casey 

2  complained  about  his  position  with  respect  to  the 

3  recusal  issue? 

4  A      Stem? 

5  Q      Yes.   Gerald  Stem. 

6  A      1  don't  know  anything  about  that. 

7  Q      What  was  his  position  in  the  department? 

8  A      He  is  special  counsel  for  financial  fraud 

9  matters.   It  is  a  Presidential  appointment  that  rose 

10  out  of  the  great  interest  in  the  financial  fraud  area 

1 1  going  back  six  or  seven  years  ago. 

12  Q      The  document  dated  March  19,  1993  from  you 

13  to  Doug  Frazier  with  respect  to  the  recusal  package, 

14  this  is  the  7039  document,  the  way  it  was  drawn  up, 

15  one  of  the  sentences  in  there  states  "Further,  we 

16  would  not  question  a  decision  by  United  States 

17  Attomey  to  decline  further  substantive  action  on  the 

18  deferral." 

19  Why  was  it  written  in  that  fashion? 

20  A      1  don't  know.    1  didn't  write  it.    It  is 

21  written  in  an  unusual  fashion. 

22 Q      In  your  usual  — 


1  MR.  FISHMAN:    He  said  in  an  unusual 

2  fashion. 

3  BY  MR.  GICALE: 

4  Q      And  you  didn't  discuss  why  it  was  written 

5  that  way  with  Urgenson? 

6  A      1  didn't  see  this  before  it  went  up.    1 

7  discussed  orally  ~  my  recollection  is  that  Urgenson 

8  and  1  had  an  oral  discussion  with  respect  to  this 

9  package,  and  then  1  just  told  him  when  the  memo  is 

10  prepared,  you  send  it  out.    I  didn't  see  it 

1 1  beforehand. 

12  Q      But  you  would  agree  it  is  kind  of  unusual 

13  the  way  it  is  written? 

14  A      Yes.   1  wouldn't  have  written  it  that  way. 

15  That's  the  type  of  thing  if  the  United  States 

16  Attomey  asks  me  my  opinion,  1  would  give  it  to  him. 

17  1  wouldn't  have  written  it  that  way. 

1 8  Q      And  Mr.  Urgenson  did  not  indicate  he  was 

19  going  to  write  that  way  or  that  it  would  be  written 

20  that  way  to  you? 

21  A      1  don't  believe  so. 

22  Q      Written  that  way,  the  U.S.  Attomey  had  a 
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1  considerable  amount  of  discretion  in  the  way  to  write 

2  it? 

3  A      I  would  say  so.    The  attached  memorandum 

4  doesn't  express  any  enthusiasm  with  respect  to  the 

5  prosecutability  of  the  case,  leaves  it  wide  open  as 

6  far  as  his  discretion  is  concerned. 

7  Q      With  respect  to  the  plea  negotiations  with 

8  Mr.  Coleman,  Mr.  Ben-Veniste  said  to  you  did  you 

9  believe  that  the  U.S.  Attorney's  Office  acted  in  a 

10  correct  manner  when  they  requested  that  a  proffer 

1 1  occur  first,  and  you  stated  that  you  believed  they 

12  did;  is  that  correct? 

13  A      Yes.    I  do  believe  they  did. 

14  Q      Were  you  aware  of  the  fact  that  they  were 

15  requiring  a  felony  plea  regardless  of  whether  or  not 

16  a  proffer  would  be  offered? 

17  A      I  think  that  was  their  position.    My 

18  recollection  is  that  was  their  position,  yes. 

19  Q      Are  you  also  aware  of  the  fact  that  the 

20  department's  position  on  that  changed  at  some  later 

21  point  when  Mr.  Mackay  became  involved  in  the  case? 
22 A      I  may  be  aware.   I'm  not  sure.    I  don't 


directly  supervise  fi-aud.    I  may  not  have  been  in  on 
the  details  of  it  at  that  point. 

Q      Do  you  recall  that  Mr.  Mackay  may  have 
changed  that  offer  to  Mr.  Coleman  that  he  give  a 
proffer  and  that  the  department  would  reserve  its 
judgment  as  to  whether  or  not  a  felony  or  some  other 
kind  of  disposition  would  be  offered? 

A      Well,  that  would  be  a  standard  procedure  as 
far  as  I  am  concerned,  get  the  proffer  and  then  make 
an  evaluation  of  the  proffer  and  determine  what  you 
are  going  to  give  up. 

Q      That's  a  different  position  than  requiring 
a  felony  absolutely  with  a  proffer;  correct? 

A      Well,  the  original  position  was  a  felony. 
I  don't  know  whether  they  would  have  adhered  to  that 
position  if  they  got  a  proffer  or  not. 

In  other  words,  if  they  got  the  greatest 
proffer  in  the  world,  I  don't  know  whether  they  would 
have  gone  down  on  that,  but  that  didn't  arise  at  that 
time. 

Q      In  terms  of  your  discussions  with 
Ms.  Casey,  you  became  aware  of  the  fact  that  they 
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1  were  saying  we  will  give  you  the  felony  regardless  of 

2  whether  or  not  you  will  make  a  proffer;  correct? 

3  A      I'm  not  so  sure  whether  I  had  that 

4  discussion  with  Ms.  Casey.   I  don't  know.    I  don't 

5  remember.   My  position  was  you  get  the  proffer  and 

6  then  you  evaluate  it  and  then  you  make  a  judgment  as 

7  to  what  you  are  going  to  charge.   If  you  tell  them  up 

8  front  it  is  going  to  be  a  felony,  that  doesn't  mean 

9  he  can't  change  his  mind  if  you  get  a  proffer  and  you 

10  think  that  the  individual  getting  the  proffer 

1 1  warrants  a  misdemeanor  treatment. 

12  Q      But  it  would  be  important  for  the  other 

13  side  to  say  that  you  would  be  flexible  in  terms  of 

14  considering  a  disposition  other  than  a  felony  when 

15  they  make  a  proffer,  wouldn't  it,  in  their 

16  decisionmaking? 

17  A      I  don't  know  how  important  ~  this  is  a 

18  lawyer's  proffer.    It  is  not  binding  on  anybody.   So, 

19  you  can  make  it  so  that  it  can't  be  used  in  any 

20  fashion.    I  don't  think  it  is  that  important.    If  you 

21  are  taking  a  felony  position,  I  don't  think  that  is  a 

22  final  position. 


1  Q      You  don't  recall  whether  or  not  Ms.  Casey 

2  indicated  whether  that  was  a  final  position  of  the 

3  office? 

4  A      They  indicated  it  was  a  position.   The  only 

5  distinction  I'm  making,  I'm  not  saying  they  didn't 

6  say  that.    I  think  they  did  communicate  that  to 

7  Coleman,  that  they  were  going  to  want  a  felony,  but 

8  that  is  not  unusual. 

9  Q      But  at  some  later  point  in  time,  Mr.  Mackay 

10  decided  to  change  that? 

1 1  A      That's  what  I'm  telling  you.    Based  upon 

12  further  evaluation,  you  can  change  it,  sure. 

13  Q      Which  position  was  the  correct  position, 

14  Mr.  Mackay' s  or  Ms.  Casey's? 

15  A      I  don't  think  either  one  is  an  incorrect 

16  position.    First  of  all,  you  will  have  to  back  up  a 

17  little  bit.    I  don't  know  whether  ~  I  don't  think 

1 8  Mackay  did  get  a  proffer. 

19  If  he  decided  in  his  judgment  that  it  was 

20  worth  a  misdemeanor  to  try  and  induce  Hale  to 

21  cooperate,  that  would  be  within  the  realm  of  his 

22  discretion.   The  same  way  with  Ms.  Casey.   She  said 


106 


3201 

107 

1  felony,  which  I  don't  take  as  a  final  position,  but 

2  if  it  were  a  final  position,  that's  within  her 

3  discretion. 

4  Q      How  is  a  defense  attorney  to  know  whether 

5  or  not  that  is  the  final  position? 

6  A      1  don't  know.    Ask  Mr.  Ben-Veniste.   He  is 

7  familiar  with  these  things. 

8  Q      But  is  it  one  approach  to  tell  a  defense 

9  attorney  that  if  you  come  in  and  make  a  proffer,  then 

10  we  will  determine  whether  or  not  it  will  be  a  felony 

1 1  or  misdemeanor  or  some  other  type  of  determination? 

12  A      You  are  arguing  with  respect  to  how  an 

13  individual  prosecutor  handles  his  relationship  with  a 

14  defendant.   I'm  telling  you  that  either  position,  if 

15  it  is  a  reasoned  position,  is  an  acceptable 

16  position. 

17  Q      Well,  the  department  changed  its  position 

18  on  this  -- 

19  A      It  changed  its  position  because  there  was  a 

20  different  attorney  prosecutor  on  the  case  who  had 

21  gotten  into  it  and  he  made  a  judgment  different  than 

22  the  tentative  judgment,  and  1  keep  saying  this, 

108 

1  Ms.  Casey's  tentative  judgment.    She  may  well  have 

2  changed  her  mind,  too,  at  a  later  date. 

3  Q      Why  do  you  believe  her  judgment  was 

4  tentative? 

5  A      Because  I  think  any  time  you  are  in  a 

6  negotiation  like  this,  it  is  tentative.   It  is 

7  subject  to  changing  your  position  as  the  facts 

8  develop. 

9  Q      Did  you  become  aware  of  the  fact  that 

10  Mr.  Coleman  indicated  that  he  was  concerned  about  her 

1 1  inflexibility  in  terms  of  requiring  a  felony 

12  disposition  regardless  of  whether  or  not  a  proffer 

13  was  ~ 

14  A      1  don't  think  I  was  aware  of  that.   The 

15  only  thing  I  was  aware  of  was  he  said  that  he  didn't 

16  trust  the  Little  Rock  office. 

17  MR.  GICALE:    I  have  nothing  further. 

18  EXAMINATION 

19  MR.  BEN-VENISTE: 

20  Q      Mr.  Keeney,  just  to  follow  up  on  that. 

21  While  the  department  may  have  changed  its  position, 

22  Mr.  Coleman  never  changed  its  position  of  not 


3202 

109 

1  providing  a  proffer;  isn't  that  so? 

2  A      My  recollection  is  he  never  provided  a 

3  proffer  until  the  independent  counsel  took  over. 

4  Q      So  he  squawked  about  Ms.  Casey  and  went  to 

5  The  New  York  Times  and  I  left  out  the  part  that  he 

6  approached  the  White  House,  all  of  it  to  no  avail, 

7  never  made  a  proffer. 

8  Then  Mackay  takes  over,  says,  okay,  we  have 

9  a  completely  open  mind,  make  your  proffer,  we  will 

10  evaluate  it.    He  doesn't  make  a  proffer  then. 

1 1  Ultimately,  when  independent  counsel  Fiske  comes 

12  along,  he  makes  a  deal  with  Fiske  presumably  on  a 

13  proffer,  but  he  pleads  to  two  felony  counts;  correct? 

14  A      I  think  that's  correct,  yes. 

15  MR.  BEN-VENISTE:    Nothing  further. 

16  I  do  have  one  thing  further.    I'm  sorry. 

17  EXAMINATION 

18  BY  MR.  BEN-VENISTE: 

19  Q      With  respect  to  the  SB  A  transmission  of 

20  documents  to  the  White  House,  did  you  in  the  course 

21  of  your  review  of  any  matter  associated  with  that 

22  conclude  that  there  was  any  illegality  or  impropriety 


1  associated  with  the  transfer  of  those  documents? 

2  A      No  illegality  or  impropriety,  but  it  wasn't 

3  a  good  idea. 

4  MR.  BEN-VENISTE:    Nothing  further. 

5  (Whereupon,  at  12:55  p.m.,  the  deposition 

6  was  concluded.) 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     m 


I,  BRENDA  M.  SMONSKEY,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


4^2<^^ 


Notary  Public  in  and  for  t^e 
District  of  Columbia 


My  Commission  Expires  SEPTEMBER  14,  1996 
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RPTS  BLAZEJEWSKI 
DCMN  OUINTERO  ^ 


;    DEPOSITION 
;        EXHIBIT 

/ 


] 


COMMITTEE  ON  BANKING  AND  FINANCIAL  SERVICES 


rs.  HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.C. 


the  matter  of: 

;  MADISON  GUARANTY 
\    SAIVINGS  &  LOAN 


DEPOSITION  OFlJOHN  C.  KEENEY 


Wednesday,  September  12\    1995 


Washington,  D.C. 


The  deposition  in  the  above  matter  was  held  in  Room  714, 
O'Neill  House  Office  Building,  commencing  at  10:25  a.m. 
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/  Staff  Present  for  the  Banking  and  Financial  Services 
Committee:   Thomas  Clark,  Senior  Counsel;  JacJisoniR.  Sharman, 
III,  Esq.,  Special  Counsel;  Angela  Garcia,  Mintoritiy  Staff;  and 
AJ/ison  Watson,  Professional  Staff.  \   j 


For  Department  of  Justice: 

PAUL  FISHMAN,  ESQ. 

United  States  Department  of  Justice 
Tenth  Street  and  Constitution  Avenue,  N.W 
WasMngton,  D.C.  20530 


3207 


1 

2 
3 
4 
5 

6 
7 
8 
9 

^    10 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


WHEREUPON, 


JOHN  CT-~i«:ENEY, 
a  witness^in  the  above-entitled  matter>\was  called  as  a 
witne^,  and  having  been  first  duly  sworn  or  affirmed  to  tell 


the  truth,  the-^whole  truth,  and  n&thing  but  the  truth,  was 


e«amined/'and  did  testify  as  follows: 


EXAMINATION  BY  MR.  CLARK: 
Q    Good  morning,  Mr.  Keeney. 
My  name  is  Tom  Clark.   I  am  Senior  Counsel 1  to 


the 


Committee  on  Banking  and  Financial  Services.   1 1  appreciate 
your  coming  today. 

Also  present  is  Special  Counsel,  Jack  Shyrmaii  and 
representing  the  Minority,  professional  st^f  member,  Angie 
Gar'x 

3U  know,  the  committee  is  investiqatinq_jjie  failure 
and  resolution  of  Madison  Guaranty  Savings  and  Loan 
Association  and  related  matters,  including  the  executive 
branch's  handling  of  Madison  Guaranty.   Most  of  my  questions 
will  be  related  to  that  area. 

I  will  have  some  questions  for  you,  and  I  will  probably 
|show  you  some  documents.   After  I  am  finished,  Ms.  Garcia  may 
lave  some  questions  for  you.   After  Ms.  Gauc^  is  finished. 


Mr.  Fishman,  Counsel  for  the  Department,  may  ask  questions. 
This  deposition  is  not  governed  by  the  Fedetfal  rules  of 
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civil  procedure,  but  objections  may  be  made  for  the  record. 


If  an  objectipn'^fsmade,  thequS^tion  will  either  be 
withdraw^,  recast,  or  allowed  to  stand-in  the  discretion  of 
the  questioner. 

If  there<LS  an  Instruction  ric)t-4;^o 

trhe  instruction  is  followed.  Majority 

/ 

/with  Minority  staff  will  determine  if 

proceed  or  if  a  recess  must  be  called 

instructions,  if  any.   In  a  spirit  of 

the  committee  hopes  to  avoid  reaching  that  point.  | 

1      It  is  not  a  marathon,  we  can  take  breaks  when^ver  you 

\  j      j 

\   feel  it  is  necessary,  just  so  indicate.   If  yoU  don't 
understand  my  question,  just  tell  me,  and  I  v^ll ytry  to 
rephrase  it. 

"  W^  received  yesterday  a  copy  of  ^^^istory 
the  Deoactment.   Have  you  had  an  bpporturtt.y  *•"  "«'*'  that? 
A    No,  I  don't  think  so.   Who  provided  it? 
Mr.  Fishman.   It  was  provided  by  the  Office  of 
Legislative  Affairs. 

The  Witness.   I  have  probably  seen  it  before. 
BY  MR.  CLARK:  ^ 

!      Q    Why  don't  you  take  a  quick  look  at  it? 
1  V    For  the  record,  this  is  a  single  page  ; document.  At  the 


\ 


top  it  has  John  C.  Keeney,  and  then  it  has  from,  to,  position 
and  it  has  various  dates  and  various  descriptions  underneath. 
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A    Actually  this  11/66-8/69,  I  was  Deputy  Chief  in  the 
Organized  Crimc-SectToTu   T?rts--aiay  have  been  the 
administrative  title.   That  is  okay. 

Mr.  Fishman.   The  one  thing  I  think  bhat  is  not 
completely  ref-tected  is  the  nuintrei^of  times  bfi  which 


Nfr.  Keeaey  has  been  the  Acting  Assistanty^Attorh^y  General  for 
/the  CzM.minal  Division. 

/  Mr.  Clark.   Fine,  I  can  ask  him  that. 

Mr.  Fishman.   I  don't  want  it  to  be  consi^er^d  misleading 
In  any  way. 

Mr.  Clark.   That  would  be  a  major  point. 
BY  MR.  CLARK: 


/   T 

rS5A.   Was  that  immediately  after  getting  o;at  of/  law  school? 


V  V    No, 


n 


I  was  in  private  practic^/ln  Wilkes-Barre, 
PennsVl:)ania,  for  one  year,  and  tRen  I  was  at  the  Federal 
Trade  Commission  in  New  York  for  two-and-a-half  months. 

Q    Okay.   So  you  graduated  from  law  school  in  1950  or 
19497 

A     1949. 

Q    With  the  amendment  that  you  have  made  on  the  one 
entry  — 
\     A    It  is  an  amendment  only  since  I  amXsure  they  took  it 


X' 


\ 


from  the  administrative  tiie,  cut  that  was  how\  I  was 
classified  administratively  for  pay  purposes  anq  so  forth,  but 
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I  was  actually  Deputy  Chief  of  the  Organized  Crime  Section. 
Q    Okay^.^--eTari f  ica£T?nr>~J.et "  s  say,  then. 
A   /I  don't  feel  strongly  about"^, 

Okay. 
Other  th^^a''that,  is  the  do&ament  fairly  Accurate  as  to 


yTie 


le  timey  and  the  roles? 
Yes,  it  is. 
Q    So  then  for  approximately  15  years  In  the  Department 
you  were  a  trial  attorney  in  different  sectioni^? 
A    Uh-huh,  uh-huh. 

Q    Approximately  how  many  trials  did  you)  actually  try 
wHile  you  were  a  trial  attorney? 
Six  or  seven. 

Okay.   And  do  you  remember  in  vthaX   areas  they  were? 
Contempt  of  Congress,  Smith  P^z€,    whicH  is  conspiracy 
row  the  government,  interstate  gambling. 
Q    Okay.   So  that  the  Smith  Act  prosecution  would  have 
been  while  you  were  in  the  Internal  Security  Division? 
A    Internal  Security  Division,  yes. 

Q    Then  the  gambling  would  have  been  in  the  Organized 
Crime  and  Racketeering  Section? 
!     A    Right. 

\     Q    You  were  never,  then,  as  a  trial ja^torney  in  a  fraud 
section,  or  were  you? 

A    I  was  never  a  trial  attorney,  that  isXright.   My 
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ervised  and 


only  role  in  the  Fraud  Section  was  as  chief  of  the  section. 

Q    Okaj 

Now^I  take  it  that  between  1973  and  the  present  when  you 
have/^rved  as  the  Deputy  Assistant  Attorney  General,  you  have 
acted  as  chief  of  various  sections  "^at^  various\times7 

A  /^Supervised  various  sections,  y 
Okay. 

Can  you  list  for  us  the  sections  that 
the  approximate  times  that  you  did?  \  \ 

A    Well,  that  is  a  little  difficult.   Let  me  just  take 
a  Ishot  at  it.   Presently,  I  supervise  Organized! Crime  and 
Ratketeering,  Public  Integrity,  and  the  Of f ice /of  Enforcement 
Dperations.   I  supervised  them  for  the  last  10-pl/is  years. 
pViOE  to  that  at  various  times  I  supervised/the  Fraud  Section, 
and 
Generai,  p  have  supervised  all  of  them  at  nnp  nnintJ  or  another 

Q    Okay. 

Maybe  you  can  help  me  out  by  explaining  what  you  mean  by 
your  last  statement? 

A    You  mean  as  Principal  Deputy? 

Q    Yes.  ^ 

1     A    As  Principal  Deputy,  I  am  consulted  from  time  to 
tilme  with  respect  to  problems  in  any  of  the  s^ections  offices. 

Q    When  you  say  Principal  Deputy,  you  mdan  within  the 
Criminal  Division?  \ 
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A    Yes,  yes,  within  the  Criminal  Division. 

Q    Oka^ 

Anct-So  the  Fraud  Section,  the  Orgarvized  Crime  Section, 

Public  Integrity  Section,  each  of  those  sections  has  its  own 

chi^ef? 

A  /  Yes . 

/     n    Is  that  accurate? 

/      A    Yes,  each  has  its  own  chief  or  director ^  as  the  case 

I  may  be,  for  the  offices.  \   | 

'       Q    Okay.   Then  I  am  just  trying  to  get  an  idea  of  the 

hierarchy.   You  have  the  Criminal  Division  Chief  and  Assistant 

Attorney  General? 

A    Right. 

,Q    And  how  many  deputies? 

\  A\   We  have  five  at  the  moment. 
\  \  ,^^  ^ 

Qv  \  Okay.   And  each  of  the  five  has  resDOnsi hility  for  a 

certain  number  of  sections  within  the  Criminal  Division? 

A    That  is  right. 

Q    Okay.   And  are  each  of  the  five  deputies  on  the  same 
level  or  is  one  considered  the  Principal  Deputy  and  therefore 
_superior  to  the  other  four? 

A    Well,  it  is  really  a  situation  of\equals.   I  am  the 
Principal  Deputy  and  the  Senior  Deputy,  but  each  one  has  his 


own  area  of  responsibilities,  and  for  the  most\part,  they 


operate,  each  operates  on  his  own. 


\ 
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Q     Okay. 

A    As  I,-sSy7  fron  time~to^t4,me  they  will  consult  me 


with  respect  to  problems,  but  each  is  orv^his  own. 
Q    Okay. 


page  documeat  that  I^have  shown  you 


/  Now,  on^-trffis  single 
there  is^  note  that  you  served  as  the  Abting  Assistant 

/     /  ^-     \ 

/Attorrtey  General  in  the  Criminal  Division  ttom   January  20, 

^    /  \    \ 

1993  to  November  22,  1993.   Are  those  dates  accurate 

generally? 


Generally,  yes, 


\\ 


In  that  instance,  there  is  no  appointed  chief;  is 


that  correct?   So  you  are  acting  temporarily? 


/ 


\ 


I  am  acting  temporarily  as  the  Assistant  Attorney 


\ 


G^ejKal . 

q\   Prior  to  this  period,  Januajy^20,  1993\to  November 
22,  1^3  ,\  there  were  other  periods  when  y^ii  v^r"^   *•'"'  Acting 
Assistant  Attorney  General? 

A    Yes.   I  have  acted  in  all  situations  where  the 
Assistant  Attorney  General  has  left  and  a  successor  is 
pending. 

Q    Okay.   When  did  that  start? 


It  started  when  Henry  Peterson  le£t  in  the  end  of 


1974,  I  think. 

Q 
times? 


Okay.   So  that  would  be  approximately  how  many 
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A    I  think  the  present  time  is  my  ninth. 
Q    Now.y-'-vfithin  the  DeparCme^nt  do  the  people  -- 
withdrawn.   Does  the  Criminal  DivisionX^hief  have  the  -- 

/Mr.  Fishman.   Can  I  just  make  a  suggestion,  instead  of 

^z^ -~^      \ 

calling  it 


it  ti^^' 


Criminal  Division  ~Chi^  which  ^ay  lead  to  some 
eonfusiprn  because  the  section  chiefs  are\chiefsy  if  you  could 
refer  to  it  as  the  Assistant  Attorney  Gener\l  for  the  Criminal 


/  Division,  I  think  it  would  probably  eliminateXconfusion. 
'       Mr.  Clark.   Fine. 

BY  MR.  CLARK: 

I       Q    Does  the  Assistant  Attorney  General  f,br  (the  Criminal 
Division  have  the  ability  to  appoint  his  or  her  own  deputies? 
A    Yes,  subject  to  the  approval  of  the' Attorney 

General . 

\  \ 
\  Q\   Okay . 

tUtimately,  then,  it  is  the  attorney  Gft"'"^^''  ''*'  decision? 

A    Yes. 

Q    And  so  it  is  conceivable  that  a  person  could  be 
removed  from  the  Office  of  Deputy  Assistant  Attorney  General 
within  the  Criminal  Division  by  the  Attorney  General? 

A    Yes. 

I  might  point  out  here  for  a  point  on  clarity,  there  are 
two  types  of  Deputy  Assistant  Attorney  Generals,  one  is  the 


career,  and  the  other  is  the  noncareer.   The  n9ncareers 
usually  change  with  the  administration. 
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Q     Okay. 

By  that  ^catr'are  talking  aboirt^the  number  2  official  in 


the  Department,  the  Deputy  Attorney  General  or  are  you  talking 

about/the  Deputy  Attorney  General  underneath  -- 

Mr.  Fisbnran.   Deputy  AssistanC"Sl^torney  General, 

/  BY  MR.  CLARK: 

Underneath  the  Assistant  Attorney  ^ener^l? 

A    Underneath  the  Assistant  Attorney  Getiera\l  there  are 

\   \ 
two  career  deputies,  I  guess  there  are  three  now,  and  two 

noncareer.  I 

I   Q    Okay. 


\   \ 


/ 
Then  let  me  focus  my  question  --  and  thanV  you,  I 


appreciate  it. 


\ 


^. 


// 


:an  the  career  deputies,  can  they  be  ^ked  to  move  out  of 
the 'Deputy  Assistant  Attorney  Generalp<5sition  by,  the  Attorney 


GeneraX? 

A    By  the  assistant 
Q    Okay. 


well,  yes,  the  answer  is  yes. 


n. 


Or  by  the  Assistant  Attorney  General  for  the  Criminal 
Division  as  well? 

A    Well,  I  would  say  the  Assistant  .Attorney  General  for 


\ 


the  Criminal  Division  does  it,  but  as  a  matter  of  internal 

I  \ 

1  p^cedure  I  don't  think  any  Assistant  Attorney  General  does 

I  that  without  at  least  notifying  the  Attorney  General  or  the 

j  Deputy  Attorney  General.  \ 
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Q    Okay. 

And  have,yotf had  the  oppdrtuivity  to  ever  testify  before 
Congress/on  legislative  matters? 

A    I  have  testified  innumerable  tim^  before  Congress. 

/ 
/ 

Q 


Ok. 
AncKthe  times  that  you  have  testified,  hav'fe  you  always 
'testi/fied  on  matters  that  you  had  specifically  personally 
res-earched? 

A    No . 
j   Q    Okay.  \       ' 

Many  times  you  were  a  spokesperson  or  a  representative? 
A    Spokesperson,  right.  /   / 

V   \  Q    On  those  occasions  or  --  withdrawn./   / 


\ 


As  a  general  matter  in  that  regard,  who  wou/ld  select  you 


or  vould  you  just  go  up  there  yourselfj 


No,  I  don't  go  up  therei  myself. 


fluid 


situation.   Either  the  Attorney  General,  Assistant  Attorney 
General,  Criminal,  would  ask  me  to  do  it,  or  the  Office  of 
Legislative  Affairs  would  ask  me  to  do  it. 

Q    Okay. 

So  in  those  situations  there  are  many:^ different  people 
who  could  be  asked  to  perform  that  task  on\  behalf  of  the 
epartment? 


\ 
^epa 


A    Well,  usually  it  would  be  limited.   BJor  the  most 
part,  we  confine  our  testimony  to  Deputy  Assistant  Attorney 
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Generals  and  above,  so  when  you  say  many,  although  there  are 


exceptions,  the^^6neral  ruleT&~-feh.at  it  is  my  level  or  above 
that  tes^i^ies. 
Okay. 

So    it   cc 

A     /Right. 


be   at    least    five 


n 


Within  the  Criminal  Divis 

Assistant  Attorney  General  for  the 

personally? 

A    Right,  or  it  could  be  the  deputy,  it  <jould  be  the 

j   I 
Attorney  General  or  one  of  their  staff.        )   I 

Q    Okay.  /   / 

When  did  you  first  become  aware  that  thefe  was  a  matter 
ih  which  the  then  Governor  of  Arkansas,  Mr ./tlinton" s  name  had 
arli 

When  we  got  the  urgent  reports  that  werej  sent 
through  the  Executive  Office  of  the  United  States  Attorney,  so 
we  got  a  copy  of  it,  indicating  that  the  Clintons  were 
potential  witnesses  in  the  Madison  Guaranty  matter. 

Q    Okay. 

Do  you  know  who  you  got  that  urgent  report  from? 


cuti 


A    Well,  it  was  sent  in  to  the  Exectit,ive  Office  for 
Itaited  States  Attorneys,  and  then  it  was  distributed  in  the 


mXnal  Division. 


normal  course  to,  among  other  people,  the  Crimi 

Q    And  was  this  at  or  about  the  time  that\  the  urgent 
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report  was  dated  or  was  it  sometime  afterwards? 
A    I  tfiinK'Ttwas  fairly  contemporaneous. 


'And  when  you  got  that  did  yoil^discuss  the  matter 


/ 


with  anybody? 
A    I 


have  discussed  it~W-i4;h  Bob  Mueller  who  was 


then  the/Assistant  Attorney  General.   I  may  hav^  also 

(discussed  it  with  Gerald  MacDowell  who  was  then  Chief  of  the 

/ 

/  Fraud  Section,  since  it  was  a  fraud  matter. 

/ 

,'      Q    How  about  David  Margolis? 

I 

i      A    I  may  have.   Well,  I  am  not  sure.   At { that  time 

■    ■  !   I 

!  Margolis  was  in  the  Criminal  Division,  he  was  an  Actira  Deputy 


I       I 


^,  in  the  Criminal  Division.   Conceivably,  I  discussed  it  with 

>  /   / 

him.   I  have  no  specific  recollection.       /   / 

,Q    When  you  say  he  was  an  Acting  Denuty  in  the  Criminal 

Division,  do  you  mean  he  was  in  one  of >tne  five  positions  that 

\  \  r-^       ^ 

you  were  Ln7  i — ' 

A    Right. 
Q    Okay. 
So  you  were  peers? 
A    Uh-huh. 

Q    And  what  do  you  remember  —  ^ell^  did  you  take  any 
I  action  as  a  result  of  seeing  that? 
\    A    No. 


Q    Okay. 

What  do  you  recall  being  the  next  time  thatWou  had  any 


u 
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involvement  with  this  matter? 
A 


WelirT  when  we  saw  the  memorandum  or  letter,  whatever 
it  was, /that  the  then  United  States  AttOsTney  sent  to  the 
SpeciTal  Agent  in  Charge  of  the  FBI  in  Littr^  Rock. 

Q    Oi 

Ancf  approximately  --  withdrawn. 

)id  you  see  that  letter  approximately  Contemporaneously 
to  /its  date  or  was  it  sometime  after? 

/   A    I  think  I  saw  it  sometime  later  that  \monith,  October 

/  \   1 

oi   1992,  I  believe.  i 

I   [ 

So  -.hen  you  did  not  participate  in  a  ineelting  that 

\Bob  Mueller  and  Ira  Raphaelson  had  with  people/ from  the  FBI 
9on'9emlng  the  urgent  report  in  October?    ^ 

\A    I  don't  recall  participating.  l/'coxildj  well  have 
part,icipated.   I  attend  a  lot  of  meeti-rigs,  but  I\don't 

specirica>lly  recall  attending  that.. 

Q    By  the  way,  as  a  general  matter,  do  you  take  a  lot 
of  notes  of  meetings  that  you  attend? 

A    Normally,  no.   I  usually  take  very  few  notes.   The 
only  time  I  take  notes  is,  not  the  only  time,  but  my  practice 
is  to  take  notes  when  there  is  something  involved  that  I  am 


I  \ 


n  -  w 

going  to  have  to  take  some  action  with  respect  to  or  the 
matter  is  particularly  complicated  so  I  make  ^otes  to  try  to 
make  sense  of  it. 

Q    Are  there  occasions  when  you  send  mattters  on  to 
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other  people  in  the  Department  to  act  upon? 
A    Yes^ 
Q  /(Dkay . 
/is  it  your  practice  to  be  a  memo  writXr/  like  a  cover 
memo? 

/    A  /   I  am  a  buck  slip  guy. 
''     /Q    Okay . 

/'  Can  you  Just  explain  so  we  are  on  the  same  wavelength? 

\   > 
A    A  buck  slip  is  a  form  with  a  place  for  tihe  addressee 

\       \ 
and  usually  with  the  sender's  name  on  the  bottom,  stamped  on 

!  i 

the  bottom.   What  I  usually  do  is  handwrite,  in  my  own 
I  /   / 

^  handwriting  I  send  the  document  on  with  whatever  direction  I 

■\   '^  /   / 

\think  is  appropriate.  /   / 

\  \q    Okay.  ,/    / 

\  And  are  there  occasions  when  somebody  mights  send  you  a 

memo  ancr>you  might  send  it  on  to  somebody  pIsp  anff  just  write 

on  the  other  person's  memo? 

A    Yes.   Frequently,  I  would  write  on  the  top  there, 

John  Doe,  and  send  it  on,  and  if  I  had,  usually  more  noted,  if 

I  had  some  specific  concerns,  I  would  usually  put  a  buck  slip 

or  mark  along  the  side  of  the  portion  that^  I  found  of  interest 

land  maybe  say,  I  agree,  I  disagree,  or  we  should  check  this  or 


something  like  that. 


\ 


Q    Mr.  Keeney,  this  is  a  document  that  ^as   produced  to 

\ 
us  by  the  Department.   It  is  a  single  page.   It  doesn  t  appear 
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to  have  any  Bates  stamp  number,  so  I  will  describe  it.   It 
appears  to  be  a^.-foTtiT'documerrt": — -At  the  top  right-hand  side 
there  iS/a^ate  which  is  filled  in  ThiJssday,  8-13-92,  and 
there/are  some  columns  on  the  document  fro'm  left  to  right, 
completed,  tin 


And  under  time~-fciiere  are  two  subcategories, 
in  and  ou£,  next  category  is  to/from,  th^  the  \iext  one  is 
/phone/no.,  which  I  believe  stands  for  numbe^^,  anc^  then  next  is 


message.   Okay.   And  it  has  been  represented  ^o 


u^ 


that  this 


keeps  for 


is/ from  your  phone  logs? 

A    My  secretar-y's  phone  logs,  yes,  that  fehe 
me. 

Q    Okay.  , 

\  Can  you  explain  to  me,  if  you  know,  the  way  ^hat  the  time 

i'h  out  and  completed  columns  work,  looking  aX   this  document? 

/  \ 

A\    Well,  I  don't  know  what  the  "pot"  is.  I  The  "m" 

obvioVslV  is  the  time  it  was  recelTved,  and  normally  they 

indicate  on  the  form  whether  or  not  I  talked  to  the  person  or 

it  might  be  will  call  back,  the  person  will  call  back. 

Q    Okay. 

If  it  is  marked  with  a  check  under  the  completed  column, 
is  it  your  understanding  that  that  means  you  spoke  to  the 
person?  \\ 

I  would  be  guessing.   You  would  Have  to  ask  my 


secretary.   i  don't  Know,  but  my  guess  is  here\I  did,  yes, 
because  there  is  no  indication  that  --  usually  they  indicate 

^ 
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in  some  fashion  the  call  was  completed. 

Q    Oka^ 

Mr  ./barman.   Let  me  interrupt  ju*^  briefly,  and 
Mr.  Fishman  has  indicated  to  me  by  sign  language  that  might  be 
useful  if  th^re^is  not  a  Bates  s'Eamp^on  it,  just  for  informal 

purposes^  to  mark  a  document  like  Keeneyvl,  Keeney  2.   Does 

/     / 
/that^make  sense? 

Mr.  Clark.    That  is  fine.   So  why  don't\we  mark  the 

fi/tst  document  Keeney  1. 

Mr.  Fishman.   Why  don't  we  make  it  initial's,  IJCK  1? 


Mr.  Clark. 


That  is  fine.   That  is  the  dqcument 

/' 


de^scribing  Mr.  Keeney 's  tenure  in  the  Department./ 

And  then  we  will  call  JCK  2  this  second ^document  which  is 
e  from  Mr.  Keeney 's  phone  logs  as  maintained  by  his 


\ 


BY  MR.  CLARK: 

Q    Is  your  current  secretary  the  same  secretary  you  had 
in  1992? 

A    My  current  --  no.   No,  she  is  not. 

Q    Okay. 

Can  you  tell  me  the  name  of  your  secretary  in  1992? 

A    I  think  it  was  Marie  Rogers.    \\ 
\     Q    Is  she  still  employed  by  the  Department,  to  your 


knowledge? 

A    No. 
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/ 


Q    Does  your  current  secretary  use  the  same  log  system? 

A    She,«s^es  something~sIrrti-iar .   I  don't  know  whether  it 
is  the  aame  or  not. 

You  never  asked  Ms.  Rogers  to  explain  her  system  of 
keeping  youj,-<:alls  to  you? 

A  /'  No 

Q    Do  you  recognize  the  name  Chuck  B^iks? 

A    Chuck  Banks,  yes. 

Q    Okay. 

When  is  your  earliest  dealing  with  Chuck  Banks,  if  you 
remember? 

A    It  probably  was  sometime  in  1992  or  late  1991. 

Q    And  do  you  recall  whether  that  firs^  dealing  with 

/    / 
Mt.  Banks  was  in  connection  with  this  matter  involving  the 

Cli^to^s? 

It  was  not. 

Q    It  was  not,  okay. 

And  was  there  only  one  matter  that  you  were  involved  with 
Mr.  Banks  in  that  period,  1991  and  1992? 

A    There  could  have  been  one  or  two  others,  but  I  don't 

recall  any  others.   I  recall  one  specifically  because  it  was  a 

1  ^''^ 

conflict  between  his  office  and  another  United  States 

\  '  \ 

Attorney's  office,  and  I  was  trying  to  resolve  it. 

Q    A  potential  recusal  situation? 

A    Yeah,  possibly  that  was  the  situation,\yes,  but  that 
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was  not  the  issue. 

Mr.  Flshman.   I  am  sorry,  wficTt^as  not  issue? 

Tl>e  Witness .   The  recusal  was  reality  not  the  issue  I  was 


concerned  with,  it  was  a  conflict  between  two  offices,  and  I 


/ 
wars  trying 


BY  MR.  CLARK: 
'Q    As  to  who  might  prosecute  a  mattei 
A    Well,  it  is  a  little  more  complicated 

befcause  you  are  dealing  with  --  first,  there  was  a  subject  in 

/  1   i 

one  district,  a  witness  in  another  district,  and  that  was  the 

;  I   I 

kind  of  an  issue.   The  handling  of  it  was  conce/rned,  so  I  got 

\  I       / 

involved  in  it,  but  it  has  nothing  to  do  with  this. 

Q    Okay.  /   / 

And  how  did  it  come  about  that  you  g^  involved  in  the 
matt^rXas  opposed  to  any  other? 

A\y*  Presumably,  one  of  the  United  Gtates  ALLorneys  asked 
me  to  get  involved,  but  that  is  my  best  recollection. 

Q    And  was  there  sort  of  --  was  there  some  Department 
policy  or  directive  that  would  have  --  that  a  U.S.  Attorney 
would  have  looked  to  and  said  John  Keeney  as  opposed  to  some 
other  person  is  the  person  to  call? 

A    No. 

Q    Would  it  be  —  would  it  have  bee^  b'ecause  of  your 
supervision  of  certain  sections  within  the  Criminal  Division? 

A    I  don't  think  so.   I  think  it  was  becaVse  the  United 


3225 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


States  Attorney  had  a  problem  and  raised  it  with  me  because 
she  knew  me. 


/Mr.  Banks  was  not  a  person  that  you  knew  personally 


/ 


bo^ore  he  beeaihe  U.S.  Attorney?    ^^^ 
/      y^  \ 

K  /    I  am  not  sure  I  ever  met  Bank 


talked  with  him  on  the  phone,  but  I  am  not  sure  i  ever  met 


keri 


him. 

/ 
/ 


The  Witness.   This  is  Chuck  Owens,  not  Chuck  iBanks, 
Mr.  Clark.    I  understand  that. 
The  Witness .   Okay. 


say,  I  have 


n 


\         BY  MR.  CLARK: 
\  Q    We  will  mark  now  as  —  well,  actual/ly  these  do  have 

Bates  stamp  numbers.   One  is  cut  off,  two  ^re  cut  off,  but 

\  \  /     ' 

thev  atopear  to  be  A  000183,  A  000184^^,.and  A  000X85. 

I.  w^ll  further  describe  them.  000184  is  a  single  page, 
again  Mr.  Keeney's  telephone  logs,  dated  Friday,  9-4-92; 
A  000183  is  dated  Tuesday,  9-8-92;  and  A  000185  is  dated 
Wednesday,  9-9. 

Mr.  Fishman.   I  guess  they  were  stamped  in  the  wrong 
order.   Our  mistake. 

Mr.  Clark.    It  is  not  a  mistake  necessarily. 

BY  MR.  CLARK:  ,'  \ 


Q    So  Mr.  Keeney,  we  now  have  three  more  pages  from  the 
telephone  logs  that  your  secretary  maintained,  and  these  all 


y 
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reflect  a  call  either  to  or  from  Chuck  Banks,  U.S.  Attorney 
Charles  Bank^.<--and  on  the  4th  a?td^the  8th,  it  has  WCB. 

DO/you  know  what  WCB  stands  for? 

A    Will  call  back. 

Q    Oi 

Then  on  the  9th  under  the  area,  thexdocument  that  says 
raessafge,    it    is    blank,    but    in   the   completed   E;olumh   there    is    a 


check  mark? 

A    I  assume  that  means  I  talked  to  him. 

Q    Now,  this  was,  or  the  4th  was  two  days  after 

Mt.  Banks  received  the  original  referral  from  tihe  /Ref^lution 

Tnust  Corporation  concerning  Madison  Guaranty  Savings  and 

\   '^.  L       /' 

\Loan.   Does  looking  at  these  documents  refresh  your 

\  \  /    ' 

recollection  that  Mr.  Banks  discussed  Madis^on  Guaranty  Savings 


n 


anQv.Lc>an  or  Bill  Clinton  or  Mrs.  Clinp&h   or  any  matter  related 
to  thiit\hen  you  spoke  to  him  on  September  qth  "f  199?? 

A    It  does  not.   I  have  no  idea  what  I  talked  to  him 
about . 

Q    Later  in  September  of  1992,  did  become  aware  of 
press  rumors  that  Mr.  Clinton  was  possibly  the  subject  of  a 
financial  institution  fraud  investigation^ 

A    September  1992? 


Yes. 


A    Well,  at  one  time,  at  one  point,  I  became  aware  of 

sloping  a  story 


the  fact  that  New  York  Times  reporter  was  deveJ 
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based  upon  his  interviews  with  judge,  defending  one  of  the 
cases,  JudgeHaTe")  if  that  iswhat^you  are  referring  to. 

Q  /^ell,  that  wouldn't  have  beerKuntil  1993  sometime, 

/  \ 

wouldh't  it  have  been?  \ 

A    Ol^f^  am  sure  I  got  my  years  mixed  Vp,  excuse  me. 

Q  Z'  I  am  referring  to  September  ofNl992,  ^efore  the 

'electslon.  \    \ 

I  don't  have  any  recollection  of  knowledge  with 

respect  to  the  involvements  of  the  Clintons  untiil  we  saw  the 

urgent  report  which  we  discussed  earlier.      !   ] 

Q     Okry.  1   I 

A  It   is   conceivable   that   he  did,    but   I/have   no 

\reci,ollection  of   it. 

,Q  Okay. 

you  know  Ira  Raphaelson? 

I  do. 

Q    Okay . 

How  do  you  know  Mr.  Raphaelson? 

A    He  was  the  --  first,  he  was  Acting  United  States 

Attorney  in  Chicago,  then  he  came  in  the  Department  as  Special 

Counsel  for  Banking  Matters.   I  don't  know  what  his  title  was, 

ibut  he  was  a  special  counsel,  in  effect,  for  banking  matters. 

\  ^\ 

\    Q    And  approximately  what  period  of  Itfme  was  he  in  that 


position,  if  you  remember? 
A 


Well,  he  left  at  the  end  of  the  Bush  Administration 
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and  he  was  there  for  a  year  and  a  half,  two  years,  something 
like  that.^^-"^  ^"~" 

Q/   Okay.  / 


/And  do  you  know  what  ojfice  he  worked  out  of?   I  mean, 
w^  he  underneath  the  Associate  Attoroey  General,  the  Deputy 
ttorney  General,  the  Attorney  General,  do  you  know? 


f 


I 


A 


He  had  a  close  working  relationship  wit^h  both 


Technically,  he  was  probably  out  of  the  Deputy\'s  <>ffice,  but  I 
ca((n't  really  recall. 

Q    Okay. 

I  think  you  were  about  to  say  he  had  a  close  working 


relationship  with  some  people?  /   / 

A    With  the  Attorney  General  and  with/the  /Deputy 
Ak^toi^ney  General . 

Q\   Okay. 

Ai^are  you   referring   to  William  Darr  wlieii  yuu   say  the 
Attorney  General? 

A  Yes. 

Q  Okay. 

Was  it  just  Mr.  Barr  or  both  Mr.  Thornburgh  and  Mr.  Barr? 

A    I  was  referring  to  Mr.  Barr. 

Q    Okay. 

And  by  the  Deputy  Attorney  General,  wHo  ^individually  were 
you  referring  to? 

A    George  Terwilliger. 
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Q    Okay. 

I  am  not>-5uFe  that  we  wefe^^oQ  the  same  wavelength 
preciseiy  before,  so  I  am  just  going  t^ask  it  again.   Did  you 
have/any  awareness  in  September  1992  that  ^here  were  press 
inquiries  about  whether  the  Departm^t  had  aiv  investigation 
Involvljig  President  Clinton? 


i^^ 


/     /A    I  don't  know.   I  don't  know  whetH^^r  thVy  had  such  an 

awareness .  \    ^ 

Q    Did  Ira  Raphaelson  ever  ask  you  whether! you  knew 

anything  about  that? 
I 

A    I  don't  know.   He  may  have.   I  don't  Irule  out  the 


ity,  but  I  have  no  recollection  of  It., 

/ 


Do  you  know  an   individual   named   Fred  Vterinder? 

Yes,    I   do. 

How  do  you  know  Mr.  Verindej 

He  was  an  official  of  tihe  Criminal,  Tnyeatlgatlons 

Division  of  the  FBI. 

Q    For  the  record  that  is  V-e-r-i-n-d-e-r . 

Approximately,  how  long  have  you  known  Mr.  Verinder? 

A    I  knew  him  from  the  time  that  he  came  back  to  FBI 

headquarters.   I  don't  know  when  that  was.   I  would  say  I 

worked  with  him  for  two,  maybe  three  years \ 

'  \ 
\     Q    Do  you  recall  whether  he  was  at  headquarters  in 


1992? 


I    think  he  was.      If   there  are   logs   showing  me 
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talking  to  him,  I  talked  to  him  as  a  headquarters  official. 
never,  don'J^^ecall  ever  havlng~~ati.y  contact  with  him.  I  am 
not  ev9«  sure  I  knew  him  when  he  was  oi>t  in  the  field. 

Q    Okay. 

And  wl: 


I  had  a  wide  variety  of\  contacts  with 

him,  covering  a  lot  of  different  type  mattersV.   He  was  --  he 

^  '  \       \ 

ultimately  was  a  Deputy  Assistant  Director  in  thel Criminal 

Ilnvestigative  Division.   I  don't  know  whether  he  started  out 

!  !     : 

lln  that  capacity  or  not,  but  he  had  some  wide-ranging 

responsibilities.  /   / 

/   / 
To  your  knowledge,  in  1992,  were  fraud/ 

gations  within  the  area  of  his  respfbnsibilities? 

I  might  explain  it,  Veijinder  is  one 

people  I  got  to  know  over  thorn  If  I  wanted  to  find  out 


I  don't  know. 


something  with  respect  to  what  the  Bureau  was  doing  or  I 

wanted  to  make  sure  the  Bureau  did  something.   He  is  one  of 

the  people  I  would  call. 

Q    In  other  words,  he  and  you  had  communications  about 

official  matters  that  were  of  interest  t^^either  or  both  the 

Department  and  the  FBI?  \\ 

A    Right.   Frequently,  yes.       i  \ 
Q    Okay.  \ 

So  you  might  pick  up  the  phone  and  call  hiin  and  ask  him 
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to  find  out  whether  the  Bureau  had  an  investigation  in  a 
particular  ins-tance? 
A  /^    Exactly. 
'Q    Do  you  recall  if  you  ever  discus^d  with 


Mz/.  Verind^r-'ln  October  or  Septembeis^f  1992  \his  matter  that 
might  Involve  then-Governor  Clinton?     \^     \ 

'K  Conceivably,  I  did.   I  have  no  sp6icifi^ 

recollection,  but  it  is  entirely  possible.    \ 

Q    Okay,  Mr.  Keeney,  you  should  have  in\frqnt  of  you  a 
d6cument,  a  multi-page  document.   The  first  pagje  i|s  marked 
Bates  stamped  No.  007128  A,  and  the  last  page  should  be  Bates 
stiamped  007151.   Just  thumbing  through  it,  they  should  be 

^    \  /'    / 

\consecutlvely  numbered,  those  pages.        /   / 

\l  would  ask  you  to  look  at  the  very  fxont  page,  and  there 
Is  ^  fiandwritten  report  talking  about^age  7128-^   It  is  a 
photob<^.   It  appears  a  Post  It  hfif  '""'<*"  ai-tarhort  to  a 
document  with  some  handwriting  on  it.   Do  you  recognize  the 
handwriting  on  the  Post  It? 

A    No,  I  do  not. 

Q     Okay. 

That  page  7128-A,  underneath  the  PosJt.  It  there  is  on  the 
top  right-hand  side  the  Department  of  Justtice  Seal  and  then 
the  Post  It  itself  covers  some  language.   DoVyou  know  what 
language  is  covered  by  the  Post  It?  \ 

A    You  mean  this?  \ 
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/ 


Yes, 


rat  do  you  mean  what  lartgyage  is  covered  by  it? 

In  other  words,  there  is  some  vcprds . 
/  \ 

A    Madison_j3uaranty--SAvings  and  Loan^ 

Q    Underneath  the  Post  It.  ^^\^ 

A/'   Oh,  that  is  "limited  official  us,e." 

Q    Okay.  \    \ 

Is  that  a  document  or  a  form  document  that  the  Department 

\   \ 


3w  wne 


generally  uses  or  an  agency,  or  both? 

A    The  Department  uses  it.   I  don't  knowl  wHat  agencies 

I  ;   I 

use  it.   It  is  a  nonclassified  category,  sensitlive 

/   / 
ln\fonnation.  /   ,' 

Q    Mr.  Keeney,  you  now  should  have  in/front  of  you  a 

-page  document,  007181  through  and  including  007191? 
I  do. 

QV/  And  you  are  familiar  wi'Lli  U\^   luxm  of  this  document; 
is  that  correct? 

A    Yeah. 

Q    Okay. 

And  can  you  just  describe  for  the  record  the  form  of  the 
document? 


A    It  is  a  communication  from  the  Uittle  Rock  Office  of 
FBI  to  the  Director.   I  guess,  common^paiMance ,  it  is 
j  called,  I  would  say  airtel,  but  I  noticed  here\it  is  described 
as  a  teletype .  \ 


u 
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tletyp^ 


Q    What  you  are  talking  about  is  the  upper  left-hand 
corner  there.-are  various  means  of^transmitting? 

A  X    Hes ,    this  was  probably  a  teletype. 

\ 
/Q    Do  you  know  what  the  difference  ^s  between  an  airtel 

arwi  a  teletj 

A  /  No,  and  I  don't  know  why  they  ii«e  one\and  not  the 

'othey,  I  have  no  idea. 

/  Q    There  is  some  handwriting  at  the  top  right-hand  side 

of/ the  first  page,  007181.   Do  you  recognize  that  handwriting? 

(   A    It  looks  as  if  it  might  be  Bob  Mueller's;  but  I  am 

I 

npt  sure.   I  can't  read  it.  /   ' 

/_ 

■/ 


\   \   Q    Did  you  see  this  document  in  October, of ,1992? 

\  \  A    My  guess  is  that  I  did,  but  I  can't/ say 

\   \  /    / 

categorically.   In  the  normal  course,  I  wowfld  see  something 

\  v  y      \ 

likte  this.   My  guess  is  that  I  did  see^t.      \ 

>  Do  you  recall  having  a  r}<  gf-ngginn  irii-h  nnh  Mueller 
about  this  document? 

A    I  don't,  but  in  the  normal  course  I  would  have  had  a 

discussion  with  Bob  Mueller  with  respect  to  a  document  like 
this,  yes. 

Q    If  you  flip  through  the  pages  of,  it,  you  will  notice 


that  there  is  certain  portions  underlined,\  Specifically  I 
Would  refer  you  to  page  007187,  at  the  bottont  of  that  page. 


m  c 


beginning  with  the  line  that  starts:   "It  is  tne  opinion  of 

\ 
Little  Rock."   And  also  if  you  flip  to  page  0071^9,  there  is 


w 
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some  more  underlining  towards  the  center  of  the  page,  then  on 
page  0011^0  ,^^i''the   center  oftTte~-^ge  again  there  is  some 
underlijjfng.   Would  it  be  fair  to  say  chat  the  three  areas  in 
the  document  underlined  concern  the  Clintons? 

A    T)ie''90  does,  the  89  does;^-J^ie  87  dotes,  yes. 

Q  /  And  your  testimony,  I  believe ^X^s  It  yould  not  have 


been/unusual  for  you  to  discuss  this  with  Me^.  Mueller,  but  you 
haye  no  specific  recollection? 

/a    I  have  no  specific  recollection.   And  I  Imight  just 
add  for  your  edification  that  the  marking  that  Is  on  there  is 
the  type  that  I  make,  so  it  could  be  mine.     \      j 

Q  You  are  referring  to  the  underlining/ itself ? 

A    Yes ,  yes .  /   / 


There  is  nothing  distinctive  aboiit  the  underlining 
ltselr\that  tells  you  that  it  is  yourg^nd  no  otiher  person's, 
is  th>  '  ' 

A    No.   But,  there  isn't  --  but  I  wouldn't  be  surprised 
if  it  were  mine,  that  is  what  I  am  trying  to  convey. 

Q    I  appreciate  that. 

Mr.  Keeney,  you  now  should  have  in  front  of  you  a 


multi-page  document,  or  it  is  a  series  of  documents  that  are 


stapled  together,  and  they  should  be  consec\itively  numbered 
eginning  with  007157  and  proceeding  through  \and  including 


i^Cl 


Yes,  okay,  I  have  it. 
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The  first  page  007157,  appears  to  be  a  copy  of  a 


discrete  dopament,  and  there  is>onie  handwriting  on  it.   It  is 
a  U . S ./flepartraent  of  Justice  Criminal  Division  form.   Do  you 
recognize  the  handwriting  on  that  document/ 
A    VcrUio'ks   like  Bob  Muellei 

And  does  it  appear  that  there^^e  soiii^  numbers  there 


that/ might  be  a  date? 

A    10-9-92. 

Q    Okay. 

And  JCK  is  you? 

A    Is  me. 

Q    Can  you  read  the  message  on  that  f rpnt  ^page? 

A    "Let's  discuss  after  you  have  reac 

Now,  if  you  flip  through  this  cpllection  of 
do<^m^ts,  there  is  a  copy  of  the  Oct^iher   7th  uis^nt  report, 
that  ^)307 159.   The  next  page  appears  to  bo  a  cover  letter 
from  the  Resolution  Trust  Corporation  dated  September  1,  1992, 
to  the  Honorable  Charles  Banks,  U.S.  Attorney,  Eastern 
District  of  Arkansas,  that  is  007160,  and  then  behind  that, 
pages  007161  through  and  including  007180,  appears  to  be  a 
single  document,  a  Resolution  Trust  Corpc^ation  criminal 
referral  form.   Is  that  what  you  have? 
V    A    Yes. 


Q    Now,  prior  to  October  of  1992,  had  you  seen  forms 
similar  to  this? 
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Mr.    Fishman .       I    am   corry,    when   you    say    forms    similar,    you 
mean   the   urjg«nt   report   form  or   the""^^erral    form? 

Mr<   Clark.        I   am  referring  to   the  K^ferral   form. 
/The   Witness.       Lrlnn'f    Itnow,    but    it    is    ^most    inevitable 
ttrat 


I   wouJW  have,    yes,    from  time   to^dme  everi\ though   I   didn't 


superv^e  the  Fraud  Section. 


/ 


BY  MR.  CLARK:  \    \ 

\    \ 
/  Q    When  you  saw  this  one  in  October  of  U99^,  did  you 

/  ''   ' 

ha/ve  an  understanding  of  the  function  of  this  aocument? 


leyve 


i   ;   A    If  I  understand  you  correctly,  it  is  a  dbcument 
I  which  refers  to  the  United  States  Attorney,  forf  prosecutor 


mkii 


consideration,  a  certain  set  of  facts  in  the  banking  area 

\  /   / 

ased  on  an  investigation  by,  I  guess,  it  is/the /RTC. 

Okay.  /  I 

are  familiar  with  the  term^^prosecutive^emo"? 

Yes.  ~ 

Q    Okay. 

Is  there  a  prosecutive  memo  that  is  distinct  from  an 

investigative  memo? 

A    There  is  in  my  mind.   The  prosecutive  memorandum  is, 

n^to  my  mind,  a  document  that  is  prepared  by\a  prosecutor 

'analyzing  a  factual  situation  and  making  a\ recommendation  as 

t^a^^hether  or  not  to  prosecute. y      \ 

Q    What  would,  in  your  mind,  an  investigative  memo  be 


generally  speaking? 


\ 
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A     It  is  a  memorandum  or  letter  from  an  agency  setting 
forth  factS/Wtiich  they  want  consisted  as  a  possible  violation 
of  law, 


n 
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RPTS  MCCALLEY 
DCMN  GALLAGHER-^' 


[11:20  a^.  1 

/ 
/'Q    And  It  doesn't  necessarily  have  to  be,  but  it  is 

co»{ceivable„tftat  an  investigative  menip  could  C^me  at  a  very 

?arly  point  In  an  investigation. 

Yes,  if  they're  seeking  the  advicevof  a\  United 

Stages  Attorney  with  respect  to  whether  or  nocvif  \the  facts 


vies  . 


arp  developed  that  he  or  she  would  prosecute,  ytes 

With  regard  to  the  RTC  criminal  referral  form,  did 

!    ' 

yau  have  an  understanding  in  October  of  1992  whether  this  was 

/   , 
supposed  to  be  a  description  of  a  trial-ready  cas©  or  whether 

Lt  yas  a  more  preliminary  aspect? 

Well,  any  referral  from  an  investigative  agency  I 

don\t  b^nsider,  except  in  a  very  rare^,a^uation,  \it  would  be  a 

trial-^ee^dy  document. 

Q    Let  me  phrase  it  a  little  bit  differently.   Did  you 

have  an  understanding  in  October  1992  that  this  document 

reflected  an  investigation  that  was  nearly  completed  or  it  was 

a  document  concerning  the  very  early  stages  or  a  suggestion 

that  an  investigation  would  be  undertaken?-^ 

1     Mr.  Fishman.   Do  you  mean  this  documenA^  in  particular  or 

generically? 

Mr.  Clark.   Generically. 

\ 
The  Witness .   Well,  a  referral  from  an  agen<^y  as  far  as 
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I'm  concerned,  particularly  an  agency  like  RTC,  is  a  document 


for  consider>fe^:6n  by  the  United  Ste^tes  Attorney  as  to  whether 
or  not  to  prosecute.   If  --  do  I  considex  it  a  final  document, 
no.   And  it's  conceivable  that  the  United  Sfc^tes  Attorney 


might  reques^ran  additional  investigsKion  to  be  done  by  the 

/       /  "\      \ 

agency  itself  or  in  conjunction  with  a  gr^d  jurY  that  the 

United  States  Attorney  might  conduct. 
/ 
/       BY  MR.  CLARK: 

/  Q    Okay.   Were  you  aware  in  October  of  1992  1  that  the 

Rebolution  Trust  Corporation  did  not  have  the  powei  to  issue 

grand  jury  subpoenas? 


Yeah,  I  was  always  aware  of  that, 


And  were  you  aware  that  --  well,  withdrawn. 

'    / 


o  you  know  how,  generically  speakingy  the  criminal 


The  process  of  their  creation? 

No. 

So  in  October  of  1992,  you  did  r^ot  have  an 

iinderstandlng  that  a  working  group  that  inal'uded  the  Attorney 

General  and  various  agency  heads  had  create/d  tyhe  referral 

form?  ^ 

\ 
Mr.  Flshman.   I'm  sorry,  just  make  sure,  are,  you 
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suggesting  through  your  question  there  was  a  working  group 
that  the  At^arney  General  himself">A^ticipatecl,  if  that  is  the 
questlQ/i^ 

/Mr.    Clark. 


!    PitpBTT 


At     S 


I  am  tryin^^o  figuj^  out  what  your 


Mr.  F 

question  means  in  terms  of  who  was  where 

/     /Mr.  Clark.   I  will  withdraw  it 

/    /       BY  MR.  CLARK: 

/   Q    Mr.  Keeney,  were  you  aware  in  October  of,  1992  that 

back  in  1985  and  1986  the  Attorney  General  and  thel heads  of  -- 

I  I   i 

on  representatives  of  various  agencies  had  met  and/  created  the 

\   ■  I      I 

criminal  referral  form  for  agencies  to  use?   /   ' 


/   / 
I  may  have  been.   I  don't  recall.  /At  some  point  you 

stiart^d  my  recollection  that  there  had  been  some  participation 


'  Wl€ 


by  wie  department  in  creating  a  fornp-but  I  don't\l«iow  whether 
I  knewN^r  that  time  or  not.       " 

Q    Okay.   And  you  don't  know,  or  do  you  --  withdrawn. 

Were  you  aware  in  October  of  1992  that  according  to  the 
agreement  worked  out  amongst  this  working  group  these 
documents  were  intended  to  be  sent  in  at  a  very  early  time  to 
—the  U.S.  Attorney  and  to  an  investigative ragency  like  the  FBI 
to  determine  whether  a  matter  might  be  investigated,  as 
opposed  to  being  prosecuted? 

A    I'm  aware  that  at  some  point  in  the  white  collar 
crime  area,  particularly  when  dealing  with  Inspectors  General^ 
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there  was  a  --  an  encouragement  of  getting  the  reaction  of  the 
FBI  if  thev^^ere  the  investigative^^^a^ncy  and  of  the 


.hey>w€ 


prosecivtTor  and  the  Assistant  United  States  Attorney  whether  or 
not /It  would  be  worthwhile  tgjursue  this  pWticular  matter. 


Q    You  now  have  another  document  in  fro\t  of 


you, 


multiple  document,  which  we  will  mark  as\John  Reeney  3,  JCK 
I  /  \    \ 

/ 3 .   And  this  is  some  pages  that  were  photocopied  from  the 

Federal  Banking  Law  Reporter,  which  is  a  commercial 

cljearinghouse  publication.   And  it  should  be  pages!  6381 

through  6390  inclusive.  | 

I   Mr.  Fishman.   I  am  sorry,  I  don't  think  you  miisspoke. 

Mr.  Clark.   The  pages  should  be  at  the  to^ 

Mr.  Fishman.   Oh,  okay. 

:r.  Keeney.   The  top. 

Fishman.      Sorry,    we  were  J^pdflng   at   the  N5pttom. 

'Clark.      Sure . 

BY  MR.    CLARK: 

Q    If  you  turn  to  the  pages  6384  and  what  I  do  is  I 

direct  your  attention  to  the  lower  right-hand  side  of  that 

page,  the  last  full  paragraph  that  begins  the  working  group. 

A    Okay .  V\ 

\  Q    And  the  definition  of  working  group,  just  so  that 

yQU_are  aware  of  it,  is  on  page  6381  in  th^  vetry  first 

paragraph,  which  I  will  just  read,  quote,  "The  forking  group 

is  composed  of  senior  officials  of  the  U.S.  Department  of 


u 
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Justice,  Federal  division,  the  Federal  Bureau  of 


Investigatiprr;  the  Board  of  Govern^>rs  of  the  Federal  Reserve 

systems/the  Office  of  the  Comptroller  oK^he  Currency,  the 

Federal  Deposit  Insurancfi_Cor£oration,  and  the  Federal  Home 

Loan  Bank  p<Jard .  " 

Mr^  Fishman.   I'm  sorry  --  okay,  first  paragraph. 

4<r.  Clark.   Yes. 

BY  MR.  CLARK: 

Q    Now  on  page  6384  of  that  paragraph  that  |I  have 

1   [ 
referred  you  to,  in  the  right-hand  column,  it  siaysi,  quote, 

"The  working  group  considered  whether  to  identiify  an 

\        '  I       i 

\  evidentiary  standard  for  when  criminal  referrals  are  to  be 

\   \  J      I 

made  such  as  when,"  quote,  "substantial  evidence/"  close 

q^ot\^,  of  crime  has  been  discovered  but  d^ermiijed  not  to  do 

Ol^n  the  preparers  of  criminal  rofeiidlb  ar*^  not  in  a 

position  to  make  such  determinations,  particularly  when  the 

suspected  crime  requires  evidence  of,  quote,  "willfulness," 

close  quote,  or  an,  quote,  "intent  to  defraud,"  close  quote. 

These  are  decisions  to  be  made  by  Justice  Department 

I—  representatives  who  prefer  to  be  advised  o€  the  potential 

Urime  early  when  it  is  first  suspected  by  tl\e  supervisory 

agencies  which  is  a  defined  term.   So  thatyjuBtice  may  develop 

^ ^   \ 

the  facts  toward  evaluation  of  a  criminal  prosecution. 

Accordingly,  paragraph  five  of  the  working  broup's 
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agreements  provides^^af  rpfgrrals  of  suspected  criminal 
violations^s^lall  be  made  at  an  early"-^age  when  the 
supervisory  agencies  first  obtain  evidencsi  to  support  a  belief 
that/ a  crime  has  been-  or  may—hay^e  been  commi\ted. 

My  qu^B^ion  is,  did  you  have  an  ^otKjerstand^ng  that  that 
yas  th^standard  that  applied  to  criminal  referrals  such  as  -- 

/A    I'm  aware  of  the  existence  of  this  ^and  1  did  not 
participate  in  any  preparation  of  it.   I'd  alsc^  no^e  that  the 

referrals  you  are  talking  about,  there's  no  indication  that 

'    !  ''I 

;  the  —  that  the  RTC  went  directly  to  the  fraud  section. 

1  '   ' 

\      Q    My  question  is  in  October  of  1992,  were  you  aware 

\   \  /   / 

\thait  the  standard  that  governed  these  referrals  generally  was 

^  \  /  ! 

»t  \1the  information  to  us  sooner  rather  than/latet? 

I  think  so,  yeah. 

So  that  meant  that  there  cotild  be  situations  when  a 
referra^^/initiated  an  investigation  which  might  take  some 
time. 

A    Well,  I  would  put  it  a  little  bit  differently.   The 
purpose  of  the  document  was  to  have  the  investigative  agency 
in  touch  with  the  prosecutor  at  an  early  stage  so  that  you 
"could  have  effective  utilization  of  resources  and  that  the 
agency  would  not  put  a  lot  of  resources  into  a  matter  in 
wftj^ch  —  which  the  Department  was  prepareg^at  an  early  stage 
to  say  would  not  be  prosecuted.   That's  the  whole  purpose  of 
this .  \ 
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Q 

A    Wejrlrr  the  purpose,  let~ 
that.   Jx  was  --  it  was  a  question  of  utilization  because  we 


Well,  you  say  the  whole  purpose. 

take  the  whole  out  of 


had  the  IGs  coming  on,  becoming  very  activexduring  this  period 


rogram/that  tried  to  make  the  most  effective  ukilization  of 
theiir  resources  and  the  resources  of  other  itivestigative 
agencies.  \   \ 

7        ■  ■          \   \ 

/   Q    So  in  other  words,  these  regulatory  agencies  were 

/  1     ! 

pdrforming  a  useful  service  by  undertaking  some] --  some 
investigation  on  their  own  and  presenting  facts/  sa   that  the 
investigating  agencies  could  make  a  determination /without 
laving  to  do  that  investigation  themselves. 

\A    Yes.  /     / 

Q\   And  you  were  aware  that  thgjf^  were  occasions  when  an 
inves^iga>ting  agency  such  as  the  B"T-oaii^ — the  Federal  Bureau  of 
Investigation,  took  facts  that  were  stated  in  referrals  and 
opened  up  investigations. 

A    Yes. 

Q    Now,  this  particular  document,  which  appears  to  have 
.been  sent  to  you  in  October  of  1992,  do  you  have  a  specific 


\recollection  of  receiving  the  document  backXthen? 


No,  I  don't. 


Q    Okay.   If  you  turn  -- 

A    The  likelihood  is  that  I  did  receive  i 
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Q     If  you  turn  to  page  007165.   There  is  some  marking 
on  the  typed^age  in  various  places~;^For  example,  in  the 
right-haiid  margin,  a  couple  of  times  the>e  is  what  appear  to 


-nan 


figures.   Do  ycru  know  what  those 


/  ^ 


be  two  separate  notatj 
are? 

/    a/  Well,  this  looks  as  if  it's  min#s 
You  mean  your  handwriting; 
A    My  handwriting.   "SL"  would  be  statuke  ot 
limitations,  on  the  top  there.   Same  question  dWnihere  in  the 

1  ! 

next  to  the  last  paragraph.   It  has  the  statute  'of  limitations 

1  i 

ruling.  ; 

\      \     Q  And  on  this  page,  again,  there  are  certa/in  areas 

\   \  /   / 

that,   are  underlined  and  then  in  one  instance  ,there  is  --  or 

■   ■  /'    / 

tances  there  are  some  matters  circled.    ' 

it  be  consistent  with  youx>^actice  fdx^you  to  have 


A  Yes. 

Q  Markings  as  well? 

A  It  would. 

Q  Now,  with  regard  to  the  statute  of  limitation 


r-question,  do  you  know  whether  you  investig^ed  that  further  at 


the  time? 


I  don't  know  but 


I  don't  know 


Q    Okay. 

A    Whether  I  investigated  or  the  Department,  I  don't 
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know. 


Q    W]i«rther  you  did? 
A  /   I  did  not,  no. 
/q    Now,  generally  qppaJ<ing  --  withdrawn.   Why  don't  you 
just,  so  ws-'^e  on  the  same  wavelengt^v  explaih  what  a  statute 

of  limitation  is.  \     \ 

'  /  \    ^ 

/A    Well,  it's  a  statutory  period  of  rapose\ where  crimes 

/     ■  \        \ 

!   committed  after  a  certain  period  in  the  past  are  not  allowed 

;    /       "  \       \ 

i  to/ be  prosecuted.  \       i 

i  i 

1   !   Q    And  is  there  generally  one  Federal  statute  of 

i     '  ;    ; 

I  lihiitation,  in  other  words,  one  single  period  of  time  that 
\covers  most  Federal  crimes? 
There  is. 
■Q    And  how  long  is  that  period? 
^A  \   It's  five  years. 

Q  X/' So  then,  for  instance,  at  the  next  to  last  paragraph 
on  page  007165  where  you  have  May  of  1985  circled,  or  someone 
has  circled  it,  and  you  have  or  someone  has  marked  in  the 
right-hand  "SL"  question  mark,  that  would  be  because  at  a 
first  glance  there  would  be  a  problem  in  October  of  1992  with 
—something  that  had  been  possibly  committecT^back  in  May  of 


1985? 


\\ 


V,__A Yes.   But  the  reason  for  the  qugst-icvn  mark;  is  that 

your  question? 

Q    No,  I  --  I  just  --  I  just  wanted  to  get\  your 
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agreement  that  that  would  be 
A 


rred  by  the  regular  normal 


ThaX^would  normally  be 
statute  , of  limitations,  yes. 

,Q  Okay.   But  are  there  certain  Federal  crimes  that 

haVe  lengthj 


Yeah.   There's  a  banking  statute^  whichX  extends  the 


/  /  \  \ 

/statute   of    limitations   and    I'm  not   exactly  ah  expert   in   that 

.uy-  \   ^ 

/   Q     Sure.  \   i 

/  1   ! 

A    It  can  go  up  to  10  years  on  a  question  --;  if  that  is 

I  ■   ' 

my|  handwriting  and  I  think  it  is.   I  was  raising  the  question 

,  \  .'   '■ 

\that  I  had  in  my  own  mind  as  to  whether  or  not  the/  then  new 

■   \  /   / 

statute  was  applicable  and  it  was  still  viable  for 

V   • 

sevution. 

q\   Okay.   If  you  turn  to  the  v^ry  next  page  007166,  you 
will  n^e>that  on  this  page,  towards  fh«-^ — in  the-second 
paragraph  from  the  bottom,  a  bulleted  paragraph,  someone  has 
made  a  mark  in  the  left-hand  margin,  appears  to  be  like  an 
asterisk.   Would  you  agree? 

A    Looks  like  an  asterisk. 
Q    And  then  --  r^ 

A    Or  an  attempt  at  an  asterisk.    \\ 

Q  And  then  someone  has  underlined  the  \words  "$3,000  to 
i  the  Bill  Clinton  campaign"  and  then  the  next  word  which  is  not 
I  underlined  is  "fund."   Would  this  have  been  consistent  -- 
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would  it  have  been  consistent  with  your  practice  to  have  made 
a  marking  snptCs^  appears  in  thexfe^-hand  column  and  to  have 
underlip«d  those  words? 

,/A    Normally,  I  don't  _use  the  asterisJ 
Q    Dp''^u  have  a  recollection"~«cf  discus'Sing  this  with 

Mue^er  or  with  anyone  else? 

A    No.   But  I  probably  did.   The  Assl^ant\  Attorney 
General  says  read  it  and  discuss  it  with  me,  l\read  it.   That 

seems  to  be  my  --  it's  the  3,000  to  the  Bill  Clinton  campaign 

/  1 

fund,  that's  the  type  of  thing  that  I  would  do.  i  I jwould 

unberline  it  as  a  possible  violation  of  the  election  campaign 

/  ' 

Q    Now,  the  document  is  --  the  referral  itself  is  14  -- 
excus^e  me,  it  is  approximately  20  pages  lop(g.      And  the 
refeirence  to  the  Bill  Clinton  campaign^und  is  n64^the  only 
incidertt^hat  is  reported  in  that  roforral  as  d  potential 
criminal  violation;  is  that  your  understanding? 

A    Give  me  that  again,  will  you  please? 

Q    Okay.   Well,  the  document  is  approximately  20  pages 
long  and  the  section  that  describes  potential  or  suspected 
-(Violations  goes  from  page  5  through  page  Jr?.;  correct?   It  is 
^ery  lengthy.   Can  we  agree  on  that?      \\ 

A    Yeah,  we'll  agree  on  that.       ;  \ 

Q    And,  in  fact,  this  document  does  not  identify 
Mr.  Clinton  as  a  person  suspected  of  criminal  acc^vity,  and 
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pages  007162  through  7164,  if  you  want 
h  it,  my  general 


ntify 


Clintons  as 


you  can  look  at  page 
to  check 

A  y  Without 
undepstandlng  is  that 
targets 

Q  /^Sure.   If  you  go  to  page  007177X^for  a\  second,  now 
jtoyia.rAs   the  center  of  the  page,  again,  thereXis  a\certain 
portion  of  this  typed  page  that  has  been  underlined, 
specifically,  quote,  "those  who  allegedly  stood\  to  I  gain  the 

moBt  benefit  from  these  numerous  and  questionable  Interaccount 

i  '   i 

transactions,"  and  then  it  goes  on  and  the  next /part  that  is 

ned  is,  quote,  "Bill  and  Hillary  Rodham yClihton, "  close 

So  it  would  be  fair  to  say  that  if  yo/  didn't 

ine  this,  Mr.  Mueller  may  have  underl/ined  this  and  it  is 

posS^brv  something  that  you  discussed^-^rlth  him  ba^  in  October 

of  199^  ^ 

A    Oh,  very  possible. 

Q    Okay.   And  so  just  to  be  clear,  there  are  large 

sections  of  this  document  that  don't  contain  similar  markings, 

similar  underlining. 

,     A    That's  right.  r^ 

1     Q    Okay.   Do  you  recall  whether  in  October  of  1992  you 

w«e  informed  that  the  Justice  would  press  this  investigation 

at  an  accelerated  pace?  \ 

A    I  don't  think  so.   The  --  well,  my  understanding  is 
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that  there  was  a  meeting  which  I  may  or  may  not  have  attended 
with  --  with^-tfieFBI ,  probably  Lats^  Potts  and  Bob  Mueller. 
As  a  result  of  it,  the  Bureau  was  asked"Xthe  Bureau  of  Littlp 
Rock/was  asked  to  make  an  evaluation  of  the\allegations .   So 
if/that's  what  you  mean  by  an  acceleTMtion,  the  answer  is  yes. 


accelerating  getting  sufficient  facts  to  make  a\detenninatlon 
as  tc/whether  or  not  immediate  action  was  iridicatifid. 

/  Q    You  were  not  asked  personally  to  take  any  steps  to 


advance  this  investigation  at  an  accelerated  speed!,  were  you? 

j   A    I  have  no  recollection  and  there's  noi indication 

''   i 
that  I  was.   But  I  would  have  been  part  of  the  Jiroces.  .   The 

acceleration  was,  I  understand,  the  determination/--  a 

\   '\  /   / 

dettermination  of  the  additional  facts  by  the  /FBI  /in  Little 

R<ick\ 

\  Q  \   Mr.  Keeney,  you  now  should^h^e  in  froKt  of  you  a 

documeh^/that  is  Bates  stamped  A  000145 . 

A    I  do. 

Q    And  it  is  a  multipage  document.   I  believe  it  is 
consecutively  numbered  through  and  including  A  000168. 

Mr.  Fishman.   Our  copy  is  cut  off  but  it  looks  like  it. 

BY  MR.  CLARK:  r^ 

I  \\ 

,  Q         Okay.   Do  you  recognize  these  pages? 


We 


11,  they  look  like  the  —  my  secretary's  telephone 


log. 


Mr.  Fishman.   Telephone  log? 


[] 
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Mr.  Clark.   Does  this  appear  to  be  a  calendar. 
The  Witn&gs  ■   Wait  a  minute~,-^QO,  no,  I'm  sorry,  it  is  a 
-  yeah.   It  appears  rsL  be  a  copy  of  my 


Mrx  Fishman .   I  think  we  should  just^put  oh  the  record 

/that^xhe  calendar  pages  and  telephone  logs  c^f  Mr\  Keeney's 

'    J  \        ^ 

that  were  produced  to  the  committee  at  the  committee's  request 

dealt  with  a  variety  of  contacts  between  Mr.  KQeney  and  a 

number  of  people  who  were  entities  identified  by  the 

committee,  t.""  ?  FBI,  officials  of  the  FBI,  Mr.  HUbbell  and  so 

\  :  i 

forth,  and  just  so  we  are  clear  that  they  don't  necessarily 


relate  to  the  subject  matter  of  the  committee/ s  / 

\   \  /    / 

inveatiqation .   In  specific  as  it  relates  t'o  Mad/ison  Guaranty 

\  \ 
and\Whltewater . 

Mr.  Clark.   I  understand  that, 

Mr.  Fishman. •  I  just  want  that  to  reflect  that  so  if 
people  are  looking  at  the  documents  and  the  transcript  it  is 
correct. 

BY  MR.  CLARK: 

Q    Mr.  Keeney,  in  a  piece  of  correspondence  we  received 
from  the  department  they  represented  that  these  were,  in  fact, 
redacted,  handwritten  calendar  pages,  various\ones  over  the 
years  1992  and  1993  for  yourself.   We  have  not  \gotten  a  copy 
of  the  page  for  October  8th  of  1992  and  that  wasXthe  day  on 


U 
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which  Bob  Mueller  and  Ira  Raphaelson  met  with  officials  from 
the  FBI,  so  what^  I  would  ask  is  irl-^you  would  double  check  your 
calendap^o  see  whether  you  had  that  meeting  listed. 
Fishman.   Okay. 


The  Witness .   All  right. 

[Brief  Recess . ] 

BY  MR.  CLARK: 

Q    You  should  have  now,  Mr.  Keeney,  a  multi^age 

document  or  a  couple  of  documents.   The  first  pagel  is  Bates 

I  !   I 

stlamped  000500  and  the  pages  are  consecutively  ;iumbered 


\  through  000505.   Is  that  what  you  have? 
A    I  do. 


!,  trhi 


Q    Okay.   And  the  very  front  page,  trhis  appears  to  be  a 
sin^l^  document,  a  U.S.  Departmentp^Justice  iqriminal 
divisron  .blank  piece  of  paper  that  snmpb^dy  hir  '.tH^-^-Q"  on 
and,  again,  whose  handwriting  do  you  think  this  is? 

A    Well,  on  the  top,  Jerry  MacDowell,  FYI .   That's 
mine,  and  down  at  the  bottom,  I  don't  see  us  as  involved  at 
this  point;  Bureau's  position  is  reasonable.   That's  mine. 
The  JCK  FYI  and  the  initials  are  Bob  Mueller's. 

Q    And  that  date  appears  to  be  10/23 i 

A    It  does. 


And  if  you  go  to  page  00502,  this  appears  to  be  a 


memo  written  to  Bob  from  Larry  dated  10-19-92 


\ 


s  that  a  fair 
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Okay,  and  the  memo,  the  form  of\the  memo  indicates 

^it  is/from  the  Federal  Bureau  of  Investigatlxjn,  Cfiminal 

Invjestigative  Division. 

A     Yes.  \   ! 

!   Q    In  1992,  October,  was  Mr.  Potts  in  the  Criminal 

Investigative  Division? 
i 
\   \   A     Yes. 


/ 


Q    And  Bob,  you  are  not  sure  but  based/ on  ^the  front 


R 


page )\  that    is   probably   a   reference   to   BobJ^eller? 

A\        Yes, 

Now,  attached  behind  thajt_pj=igp  is  f>  thgee-page 
document,  000503  through  505.   You  are  familiar  with  this  form 
document? 

A    Yes. 

Q    Can  you  just  identify  the  form? 

A    Well,  it  is  a  communication  from-,  the  Bureau  field 
ffice  in  Little  Rock  again  to  the  national  office. 

Q    And  that  you  can  tell  because  it  says  what? 


It  says,  from  FBI,  Little  Rock,  to  DJ^rector  FBI. 

\ 
In  1992,  who  was  the  director,  just  very  briefly? 
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Bill  Sessions,  T  guess. 

N^w-T'^  you  turn  to  pag&M100504,  it  states  in  the 
first  g^ragraph,  and  I  am  going  about  tn«  fifth  line  from  the 


bottom  --  okay,  withdrawn. 


\ 


Firs t^.el'^  all,  from  looking  at  pa^  000503^.  the 


and 


304,  beginning  at  the  last  line  of  503,  this  teletype  refers 

'to  tire  criminal  referral  from  the  ResolutionvTruAt 

/  \   '^ 

Corporation;  is  that  correct?  \   \ 

/       ■  ■         \   i 

A    Yeah.  \ 

Q    Okay.   Now,  on  page  000504,  the  middle  of  the  first 
1  I 

paragraph,  quote,  "AUSA,"  close  quote,  you  understand  that 

refers  to  Charles  Banks . 

A    Yes. 

Is  that  fair? 

Yes. 

Q\  y  Okay.   Quote,  "U.S.A.  fcola  tliiiL  Lliu  limited  data 

furnished  may  indicate  criminal  activity  on  the  part  of 

captioned  subjects,  James  and  Susan  McDougal  and  Lisa 

Anspaugh,  A-N-S-P-A-U-G-H.   However,  U.S.A.  is  holding 

provision  of  a  prosecutive  opinion  regarding  these  subjects  in 

abeyance.  r\ 

As  discussed  in  previous  communications,  James  McDougal 

w^s  previously  indicted  for  fraud  related  to  the  failure  of 

Madison  Guaranty  Savings  and  Loan  and  acquitted  by  jury.   He 

currently  has  no  assets  to  pursue,  is  drawing  disability 
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income,  and  is  believed  to  reside  in  a  trailer  owned  by  a 


friend.   Whil^-<fie  available  fact-syndicate  eilements  of  one  or 
more  Federral  violations  may  exist,  U.S^\.  is  considering  the 
likelihood  of  proving  such  violations  and  ctie  manpower 

opportunity  jOiJst  to  other  priority^vavestigat^ons  of  pursuing 

/       X  ^ 

trhe  McDougals  a  second  time. 

'     /"Accordingly,  Little  Rock  remains  in  aNloniAvestigative 

/  \    \ 

posture  regarding  this  matter  and  will  not  coAduct  any 

/       -  \   \ 

investigation  without  the  concurrence  of  U.S.A.\  and  a  positive 

puosecutive  opinion,"  close  guote.  j 

I  I 

1   Now,  that  is  --  that  is  some  of  the  language  chat  you 


were  commenting  on  in  your  note  to  both  Bob  Muelldr  and  Jerry 
I  think  it's  MacDowell,  my  comments  to/ MacDowell ,  I 


MacDowell 


Okay.   Meaning  I  don't  see  us  invnivfld? — • 
A    Right. 
Q    At  this  point? 
A    Yeah. 

Q    Okay.   But  the  language  that  I  read,  that  was  part 
of  the  report  that  you  were  commenting  on^hat  you  agreed 
with. 
\    A    I  agreed,  that's  it,  yes. 


Q    You  are  familiar  with  the  term  "prosecutive 
discretion"?  \ 
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A    Uh-huh. 

Q    Mr^^-'Kfeeney,  can  you  exp-tain  what  you  understand  that 
term  to, mean? 

Prosecutive  discretion  is  the  exe^^cise  of  a  judgment 
by/a  prosec3ifet5r  whether  to  proceed^Eiminally\  and  it 
barticu^arly  refers  to  situations  where  bl^ere  i^   a  prima  facie 

/case  /and  there  would  be  sufficient  force  for\ a  grand  jury  to 

/    /'  \   \ 

'  return  an  indictment  and  the  prosecutor  has  the  di\scretion  to 

I    i  '  '    ' 

seek  an  indictment  or  not  seek  an  indictment. 

Q    And  so  that  would  entail  an  analysis  of  certain 
!  1   I 

\    facts  that  might  cause  a  person  --  a  putative  defendant  to  be 

'■     '  J     ! 

\  perceived  sympathetically  by  a  jury;  would  thatt  be  a  fact? 

\   ^\  /   / 

A    That  would  be  a  fact,  yes.         /    / 

Okay.   So  some  of  the  facts  stat^  in  this  teletype 

e  Rock  FBI  office  about  Mr^;^,>t6Dougal '  s  \current 

rcumxt^Jices  in  October  1992,  th^y  might  hfl  fiT^t-^q  that  a 

prosecutor  would  consider  in  deciding  whether,  regardless  of 

probable  cause,  whether  to  actually  go  ahead  and  pursue  a 

case? 

A    They  would  be,  yes. 

Q    And  you  didn't  think  that  that  was  a  --  an  improper 


\\ 


I  judgment  based  on  what  you  saw  in  this  teletype? 

^  \ 


1   did  not. 


Q    But  just  to  be  clear  finally,  there  can  be  cases 
where  on  the  facts  there  would  be  sufficient  evidence  to 
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convict  a  person  but  the  prosecutor  could  decide  to  exercise 
discretion  because_af — faets—tiiat.  don '  t  go  to  the  determination 
of  probable^ause  or  guilt  or  innoceiKe? 

ce  to  nuw—sixitt   and  focuS^  your  attention 
beginning  of  199X>v  Did  triere  come  a  time 
you  had  some  involvement.  witn\  this  matter 


Q    Do  you  remember  the  circumstances  of  youSr  first 

involvement  early  in  1993?  I   I 

\       \  '   ' 

I   1   A    I  think  it  related  to  a  communication!  fijom  AUSA 

yBanks  in  which  he  was  recusing  himself,  and  I  ,thihk  his 

\ffAce  —  he  was  recusing  himself  from  part^ipaiion  in  any 

l^on  in  the  Madison  Guaranty  matter. 

Okay.   And  do  you  remembei'what  your  rdire   or  what 

part  yo^ played  in  the  matter  at  that  point? 

A    Well,  there  was  a  memorandum  prepared  for  my 

signature  which  was  sent  to  the  --  for  my  initials  which  was 

sent  to  the  Deputy  Attorney  General's  office.   I  didn't  sign 

it.   But  I  think  I  was  aware  of  the  fact  it  was  being  sent. 

Okay.   Would  it  be  normal  for  otlVer  people  to  send 

ut  memos  under  your  name  without  your  approyal? 


-A ¥««-. We  do  that  all rhp  timp. ^   si.gn  out  --  for 

instance,  the  deputies  sign  out  frequently  memorandum  from 
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Mrs.  Harris,  who  is  the  Assistant  Attorney  General.   But  in 
this  case,  I^tfrink  I  was  actuairy~~-i^nformed  of  what  was  being 
done. 

And  do  you  recall  who  informed  ydn  of  that? 


Larry  Gerson. 

Can  you  just  identify  him,  plea'se? 

He  was  an  acting  Deputy  Assistant  Attorney  General 


at  ^he  time.   And  he  supervised  the  fraud  sectuon. 

Q    So  then  he  would  have  been  in  the  same  position  in 
thje  Department's  hierarchy  as  you  were?         I   j 
Yes .  I 


/  / 


When  we  were  speaking  earlier. 

Yes. 

Now,  at  this  time,  you  were  the  ^ting/ Attorney 
for  the  entire? 

Assistant  Attorney  General 
Mr.  Fishman.   Just  so  we  are  for  the  time  clear,  we  are 
talking  about? 

Mr.  Clark.   February  of  1993. 

The  Witness.   Yeah. 

Mr.  Fishman.   It  is  actually  March  I  J:hink  but  yes. 


^"- 


Mr.  Clark.   February  and  March,  that  pjeriod 
Mr.  Fishman.   Right. 

BY  MR.  CLARK: 
Q    You  were  the  Acting  Assistant  AttorneyXceneral  for 
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1  the  criminal  division. 

2  A    I 

3  ^/      ^°  Y°"  recall  whether  you  had  any  discussions  with 

4  Jeri:y  MacDowell  prj^r  to  the_creation  of  thl.s  memo  regarding  a 

5  UvS.A.  Banks'^  recusal  request? 

6  /    k/     Recusal?   I  don't  recall  any,  bbt  it  would  --  the 

7  /likelihood  is  that  they  did.   I  don't  recallXany. 

/    /  \ 

8  /    /  Q    Okay.   Approximately  how  long  has  Mr^  MdcDowell  been 

9  I  in/  the  Department? 

10  {   A    I  think  he's  been  there  since  '66  or  |'67l. 

11  Q    Ha\  a  the  two  of  you  worked  in  the  same  siection  of 

\   \  /   / 

12  \ the  Department  at  any  time?  /   / 

13  \   \  A    Yeah,  we  overlapped  a  little  bit  ipf'  the  organized 

14  cr4.me^  section  in  the  '60's. 

15  \Q\   Was  there  any  time  when  tfje^wo  of  youH^ere  working 
15  at  the\s?ine  time  in  the  public  inieyi-iLy  bULLion.-' 

17  A    Well,  I  never  worked  in  the  public  integrity 

18  section. 

19  Q    Okay.   Was  there  a  time  period  when  he  was  the 

20  Assistant  Attorney  General  with  responsibility  for  the  public 

21  pintegrity  section? 

22  \  A    Yes. 

23  v_  Mr.  Fishman.   I  am  sorry,  the  Assistant  Attorney 

24  General?  \ 

25  Mr.  Clark.   Or  --  \ 


3260 


1 

2 

3 
4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Mr.  Fishman.   MacDowell  was  never  the  Assistant. 


The  Witness .   MacDowell  was~~~the  chief  of  the  public 

integri,^  section. 
/ 
/  Mr .  Clark.   Okay . 

CLARK : 


,  approximately? 


Okay.   And  was  that  during  a  period\when  you  had  -- 

Maybe  a  little  bit  more.  \ 

All  or  part  of  that  period  you  had  oversight  over 


the  public  integrity  section  as  your  position  as  Deputy 


\  Assistant  Attorney  General? 
\  \  A    Yes. 


/    / 


Is  it  fair  to  say  that  the  two  of  you  /worked  fairly 


Yes. 

Q    --  during  that  period  of  time? 

A    Yes. 

Q    Do  you  remember  when  he  got  shifted  from  public 
integrity  to  fraud? 

A    No,  I  can't  put  the  years  on  itr^ut  it  was  during 
Bob  Mueller's  tenure,  '92  or  '92.   I  can' t\  oinpoint . 


i  \, 


\    Q    Now,  in  February  and  March  of  1993, \  there  was  a 
period  of  time  when  there  was  no  Deputy  Attorney  General;  is 
that  correct? 


U 
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A  Uh-huh. 

Q  I    pwrfik   Stewart   Gerson~-w4is    the   Acting   Attorney 

General xfbr  a   period   of    time? 
/A  [Nodding.) 

/      Q  Apd^hen  Attorney  General>^no   started    in 

approxijHately  when? 


\ 


/ 


/A     In 


late  March  or  early  April 


Okay. 


A    She  obviously  was  there  on  April  19th  when  the 

1   I 
meeting  --  or  prior,  inunediately  prior  to  that.;  Sbmewhere  on 


oi   about  April  1st. 


And  you  are  familiar  with  Webster  Hubbell. 


I  am. 


/ 


And  when  did  you  meet  Mr.  Hubbellr  f or  the  first 


Early  in  the  Clinton  adminj, sf  rri<"  i  ""  Rirght  after  he 

came  on  board,  I  guess  as  a  special  assistant  or  whatever  he 
came  on  board  as . 

Q    Now  -- 

A    It  would  be  January  or  February  of  '93. 

Q    For  a  period  of  time,  he  was  not.,  the  Associate 

Attorney  General;  is  that  correct? 

\ 

V    A    That's  correct. 

Q    He  had  some  other  title. 

A    He  had  some  other  title. 


I  don '  t  remetnber 
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whether  --  what  it  was,  whether  it  was  consultant,  special 
assistant  or>rtieit  it  was,  but  he^<14.d  not  have  the  title  of 

Associate  Attorney  General.  ^\ 

/  \ 

/Q    During  that  period  before  he  becdtne  Associate 

Attorney  Gejieral ,  was  he  involved  w>th  the  criminal  division? 

A  /  To  some  extent. 


.     ,^  Would  it  have  been  on  matters  of  generAl  policy  or 

par^ticular  --  particular  matters  being  handled  by  >  the  criminal 
■.iyision  or  both?  \   j 

A    Both.  i   [ 

Q    For  example,  there  was  a  period  of  time  when  you 
we're  communicating  with  him  regarding  David  Durenberger ;  is 
:ha>t  correct? 


That's  correct, 

And  that  was  in  relation  to^^  investDjation, 
>investigation,  of  then  Srnnfor  nnrrnbrrrjrr   I  don't 
know  if  he  had  resigned  at  that  point. 
A    No,  he  had  not. 

He  had  not.   Okay. 

He  was  still  a  Senator  at  that  time. 

Okay,  but  that  is  what  the  matter  involved. 


Icorrect? 
\    A 


That  is  correct. 


Q    And  why  was  Mr.  --  why  was  Mr.  HubbeXl  involved  in 
that  matter? 
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Stewart  Gerson  was  also  involved 
rought  Hubbell  irT-^io  it. 


A     I  --  I  don't  know 
and  I  guess 

Q/^Okay.   Was  Mr.  Hubbell  voiciri^opinions  as  to 


whetKer  certain  decisions  should  be  made  in\that  matter? 
A    I,,-<r6n't  recall  his  -- 
M^/  Fishman.   If  I  --  wait,  wait. 
:r.  Clark.   I  am  not  asking  for  the  sp^lfiAs. 
Mr.  Fishman.   That  is  fine.   I  just  wantXto  Be  clear. 


Mr.  Clark.   Yeah. 

The  Witness .   I  don't  recall  his 


Hubbell  is  kind  of  a 


laid  back  guy.   He  doesn't  say  much.   So  I  don't  recall  his 
expressing  any  particular  opinions  with  respec^i  to  Durenberger 
or  not. 

BY  MR.  CLARK: 

Were  you  working  with  him^9n^  fairly  ^ose  basis  in 


ly  months  or  -- 


A    Well,  I' would  work  with  him  on  particular  matters 
and  Durenberger ' s  one  of  them.   But  usually  they  were  matters 
in  which  Stu  Gerson  was  also  involved  and  Gerson  brought  -- 
brought  him  in.   He  was  an  advisor  to  Gerson. 

Q    Okay.   Did  it  occur  to  you  at  any  point  in  that 
period  that  Mr.  Hubbell  should  not  really  ^e  involved  in 
a(iything  concerning  any  investigation  of  Madison  Guaranty? 

.'s  —  the 


I'm  sure  it  did.   I  mean,  that' 


lat's  part  of 


\ 


my  responsibility,  is  to  make  certain  that  peopl^  should  be 
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recused,  that  the  need  to  do  so  is  brought  to  their 
attention. 

Q  X  Okay. 
/A    And  that  never 


/ 


As  far  as  you  kno«--the  matter  was  never 


/ 


apecifi^aiy  presented  so  that  Mr.  Hubb^  mighV  memorialize 


:  5acts\ 


concerning 


the  f^ct  that  he  should  not  be  apprised  of  tacts \^( 
/  the/Madison  investigation  in  that  period,  Feb\uarV  and  March 


of/ 


The  matter  was  never  presented  to  Hub^jell,  to  my 


I  knowledge.  /   I 

\   \   Q    I  am  going  to  hand  you  two  separate  documents  at 
Vhk  point,  the  first  a  --  both  multipage  docximerjts .   The 
first;  is  Bates  stamped  006676.   Page  77  IS/tnisslng.   But  then 
it\s\678  through  and  including  6682^^d  then\^he  second 
docum^qtNis  a  three-page  document ,__Bates_si:amp»±-0J14 575 
through  and  including  014577. 

Mr.  Flshman.   I  am  sorry  we  only  have  one  of  them. 

BY  MR.  CLARK: 
Q    And  the  first  document  I  will  describe.   It  is 
actually  two  documents  stapled  together.  _ 
M     The  first  page,  0006676,  is  a  memoranVam  to  Douglas 
;  krazier  from  John  Keeney  dated  March  19th^l9g3.   And  pages 
1  6678  through  and  including  6682  are  a  memorandum  from  Mark 
,  MacDougall,  M-A-C-D-0-U-G-A-L-L,  to  Gerald  MacDo^ell. 
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The  second  document  is  titled  "Correspondent  Tracking 
System,  Depacfetnent  of  Justice-Crtroi^nal  Division. 

Mr,^  Keeney,  turning  first  to  the  dcicument  that  starts 
with/006676,  Doug  Frazier,  are  you  familiar\with  him? 

A     Y> 

Q /^  Approximately  how  long  has  Mr.^raziei^  worked  for 
/the  p4partment  of  Justice?   Or  had  he? 

A    He ' s  an  Assistant  United  States  Attorney.   He's  been 
brought  in  from  time  to  time  for  projects  in  the  Department 


and  he  was  in  the  Deputy's  office  at  this  particular  time. 
I  I   J 

i   Q    Okay.   And  his  title  according  to  this  document  is 


Associate  Deputy  Attorney  General? 
\   \  A    He  was  probably  Acting  Associate  A^oriyey  General  at 

V  \  . 

that\time. 

Q\   And  you  stated  a  little  bi^^-^rlier  th^  you  didn't 
sign  ti»is>  document  and  this  page  jnr^j <-:,*■  nr   nnui-  ^cy  your  name 
SJCK  by  LAU.   And  that  indicates  signed  in  your  name  by 
Lawrence  Urgenson? 

A    Urgenson,  yes. 

Q    Urgenson,  okay. 


n 


U 
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RPTS  BLAZEJEW5KI 
nr.MN  OUINTERC 
[12:25  ^<m. ] 

BY  MR.  CLARK: 


/  Q    NovJr^dTyou  recall  whether^v^ou  discussed  the  text  of 
this  memorandum  with  Mr.  Urgenson  befor^»^  seni;  this  on  to 

/Mr.  Frazier?  \    \ 

;'    /a    I  don't  recall  discussing  the  text  as  s\ch,  but  I  do 
I  ha/re  a  hazy  recollection  of  discussing  with  Urgenson  and  told 

!  him  and  sent  it  out.  I   j 

\       1   Q    NOW,  in  the  text  of  this  memorandum  --  the  rabject, 
\  by,  the  way,  for  the  record:   Recusal  by  the  U.S.  Attorney's 
Office  for  the  Eastern  District  of  Arkansas  on  a  /Resolution 
Tijus\  Corporation  referral.  y  j 

\\^the  text  it  states:  "We  haj^e^viewed  th's^material  in 
the  parage  and  have  concluded  that-thete-irs-no  itlfenti 
basis  for  recusal  by  the  United  States  Attorney.   Further,  we 
would  not  question  a  decision  by  the  United  States  Attorney  to 
decline  further  substantive  action  on  the  referral.   A  copy  of 
the  Fraud  Section's  memorandum  summarizing  our  views  is 
attached  for  your  use  and  should  you  deci^  it  is  appropriate 
for  forvarding  to  the  United  States  Attorney^; s  Office  in 

'  \ 
little  Rock." y   \ 

DO  you  recall  if  it  was  your  decision  that,  this  matter 
should  be,  this  memo  should  be  forwarded.  If  app^priate,  to 


n 
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Little  Rock? 

A     I  dojvJ-fTfnow  whether~-it,  was  my  decision  or  whether 
it  was  U;?genson's,  but  it  is  the  type^  thing  we  would 
normally  do.  \ 

/q 


So^iiri993,  there  were~~i:>tiier  instances  involving 

requests/for  the  Department's  analysis  o<^^  factsv  where 

/  meraocanda  were  sent  out  to  U.S.  Attorney ' s  "Of f ices? 
/    /  \    \ 

/a    I  don't  recall  in  that  time  period, \but\  I  mean  that 

is/ done,  if  there  is  --  we  frequently  make  our\analysis 

available  to  the  United  States  Attorney's  Offices.! 

Q    Do  you  have  any  recollection  whether  you  actually 
read  the  memorandum  that  is  attached? 

A    I  do  not.   The  best  recollection  woxild  ,be  that  I  did 
ript  yead  it  at  the  time.  /    / 

On  the  memorandum  in  your  napi^,  00667&,  at  the  top 


left-nand  side  there  are  some  fiq.ures  which  appear  to  be  a  set 
of  initials,  then  underneath  that  it  has  typed  3/2/93,  and  yet 
the  document  is  stamped  with  what  appears  to  be  March  19, 
1993.   Do  you  know  why  there  is  an  apparent  gap  there  of  17 
days? 

A    I  do  not. 

Q    Is  Mr.  Urgenson  still  with  the  Department? 
\     A     No.  '  \ 


When  did  he  leave,  approximately? 


I  think  he  left  in  late  1992.   No,  wait  a  minute, 

\ 
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that   is   not   right. He   left^at  or  about  this   time. 

If    I   didifT^e   this   documeivC-^<lth   a   name   on   it,    this 
date,    I,^ld   say   he   left   prior   to   the^t^d   of    the   last 
admixiistration,    butJi_is_somewhere   during\iat   general   time 

p^tiod. 

Mi?^  Fishman.   If  you  want  to  know  whiA^  the\exact  date  is, 

l   am/sure '  --   """   -   .=^....^ctioi\  is  that  it 

,_.„.,^. _-  .--  ^re  \interested 

ii 

Mr.  Clark.   We  will  talk  about  it  later. 

BY  MR.  CLARK: 
Q    Mr.  Keeney,  in  situations  where  ther;^  i^  a  review  by 
laiV  Justice  of  a  matter  pending  before  a  Un^ed /states 
AVtokpey,  would  you  agree  that  there  are^  pos/sible  methods 
of  bheXDepartment  analyzing  a  situat>efif  number  ^e,  an 
indepe^^nt  review  from  the  beginl>i^"»-^**«+^-™™*«^^^^*'°' 
review  intended  to  support  a  position  taken  by  a  U.S. 

Attorney? 

Mr.  Fishman.   If  I  can  interpose  sort  of  -- 
Mr.  Clark.   Are  you  objecting  to  the  form? 
Mr.  Fishman.   I  don't  want  to  objectrto  the  form.   I  was 
\going  to  ask  if  you  could  clarify  what  you\^i^an,  because  I 
^n't  understand  it. 

The  Witness.   I  don't  understand  it,  eitm 
Mr.  Clark.   Fine. 
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BY  MR.  CLARK: 
Woulc 


Q    WoulfU-Y®"^  agree  that~~a~-iu^tter  could  be  presented  to 
the  Department  --  please  take  a  look  atxt^his  --  and  the 


Department  could  review  the  matter  without  N^nowing  the 


/ 


ing 


position  or  opfnion  of  the  person 
/   Mr./Tishman.   What  sort  of  --  from 


for  V>e  review? 
lat  soirt  of  matter 


n 


/are  ycm  discussing? 

Mr.  Clark.   All  right,  I  will  be  specifi 
BY  MR.  CLARK: 

Q    If  you  look  at  page  6678,  on  the  bottim, 1  the  last 
pajragraph:   In  preparing  this  memorandum  the  following 
, documents  were  reviewed:   One,  the  referral;  two,  /a  letter 

atfd  September  1,  1992  from  Richard  lorio,  wliich/was  the 
ti^an^ittal  letter;  three,  a  letter  dated  Ogftobe^  16,  1992 
froM  CHarles  Banks  to  Don  Pettus;  and,^^JEt>ur,  a  letter  dated 
January  2;7,  1993  from  Charles  Banks  to  Donna  Henneman.   Now, 
it  was  not  necessary  to  present  to  Mark  MacDougall,  the  person 
who  prepared  this  review,  Mr.  Banks'  two  pieces  of 
correspondence  in  order  for  him  to  review  the  criminal 
referral;  is  that  correct? 

A    Not  necessary,  but  I  think  quite  appropriate.   The 
Ijreviewer  has  all  the  available  information\ 

Q    Well,  what  information  do  you  thi|nJ^was  in 


Mr.  Banks'  letters  that  was  not  in  the  criminal  referral? 
A    Well,  one,  his  view  or  his  comment  thfft  he  had 
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ier  about 


previously  unsuccessfully  prosecuted  McDougal,  the  present 
lack  of  af  f  luenc^'onthe  part~~&f-4JcDougal,  all  of  which  go,  as 
we  discuar^ed  previously,  to  --  go  into^the  mix  of  determining 
whet^r  it  is  a  prosecutable  matter  or  should  be  prosecuted. 

Q    So^-^irfiis  goes  back  to  ou 
srosecujxjrial  discretion? 
Uh-huh. 
Q    Is  that  correct?   So  that 

A    But  my  basic  point  is  you  are  givlng\a  lawyer 
something  to  review,  you  give  him  everything  yoju  have.   You 
^n't  hold  things  back  from  someone  you  are  asWing  to  review. 
Q    Well,  isn't  it  possible  that  certain/ information 
^ht  be  tainted  or  might  be  prejudiced  by  reasons  that  have 
Lng  to  do  with  the  merits?  /    / 

It  is  possible,  but,  you  kn^vrv  you  give  a  lawyer 
somethlnh  to  do,  you  give  him  alllthe  information.!  he  makes  a 
determination,  based  upon  all  of  the  available  information. 
Q    Is  the  fact  that  a  person  has  been  acquitted  of  a 
crime  a  preclusion  on  prosecution  from  further  crimes? 

A    No,  it  isn't,  but  in  this  context,  I  think  you  have 
to  take  this  in  context.   My  understanding  of  Banks'  position 
|is  that  he  has  difficulty  convicting  this  \particular 
Individual  in  Little  Rock,  that  was  my  undftratanding  of  his 


basis  for  throwing  that  in. 

Q    Do  you  have  any  recollection  of  voicirlg  the  opinion 
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that  this  memorandum  prepared  by  Mark  MacDougall  should 
support  Mr. 

Mr ./^ishman.   I  am  sorry,  which  pds^tion? 

:iark.   That  the  case  not  be  prosd<;uted. 
/  The  Witness .   Okay,  qive  me  tTtat^agaln  b^ause  I  am  not 
I  v>*>derstand  the  question. 
Clark.   Certainly. 
MR.  CLARK: 

Do  you  have  any  recollection  in  the  deribd  of 
,  March  1993,  of  voicing  an  opinion  to  iinypne  inside 
Department  that  this  memorandum  should  suppfarti Mr.  Banks' 
tion  that  the  case  should  not  be  prosecute<^?  / 

No.   It  would  be  entirely  inappropir/ate'  for  me  to 
to  a  lawyer  how  he  should  make  an  analysis. 

Getting  back,  the  fact  that^MfC  McDougVl  might  not 
have  any  funds,  that  fart    in   apri  nf  i«-e^^f  does  not 
preclude  prosecution  by  the  Department? 

A    Does  not  preclude,  that  is  right. 
Q    Certainly  if  an  Individual  had  squandered  the 
substantial  proceeds  of  a  financial  crime,  that  would  not  be  a 
^reason  not  to  prosecute  that  person  in  and.^of  itself? 
A    No,  but  it  is  a  matter  you  would\kake  into 
Consideration  because  there  is  a  question  df  Vlvil  recovery 
and  fines  that  might  be  assessed,  so  it  is  a  ma^tter  you  would 
take  into  consideration  and  give  some  weight. 
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Q    But  it  is  true,  is  it  not,  that  a  criminal 
prosecution  shpuitniot  be  advaiTc«4^for  the  primary  purpose  of 
affecting/a  civil  recovery;  is  that  correct? 
That  is  correct. 

particularly  in 
Le  were 
.iande^red  the 
proceeds  ot  their  crimes? 

A    I  am  sure  that  is  true,  yes. 
Q    Are  you  familiar  with  Don  Dixon? 
A    I  am  generally  familiar  with  Dixon,  t^atj is  all. 
ildn't  tell  you  the  details  of  the  prosecutic 
secutions,  there  may  have  been  more  than  oi/e. 
\Q  Okay . 

lain,  then,  these  are  matters  th^^go  to  discretion,  not 
to  thfey^iMue  whether  there  is  a  pflma  facie  case  b»sed  on  the 
facts,  divorced  from  the  person's  circumstances?  / 

A    They  are  matters  you  could  take  or  maybe  should  take 
into  consideration  in  making  the  prosecutive  judgment  after 
you  have  concluded  that  there  is  a  prima  facie  case. 

Q    Did  any  person  at  anytime  in  1993  inform  you  that 
iMr.  Mark  MacDougall's  memo  was  in  error,  s^^her  as  to  certain 
^cts  or  as  to  certain  law? 


A    I  have  no  recollection  of  that. 

Q    Mr.  Keeney,  I  am  sure  you  are  familiaAwith  the 


I 
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principles  of  Federal  prosecution? 

A    I  am, 

Q     /fs    it    fair   to   say   that   one  oK^them   is    in   the 
insta^i^e  where  a  matter  Is  declined  that  c^sideration  shoulc 
be  /given  to  wb«tTier  other  prosecutiixg  authori\ies   might   handle 
le  mattfi 


n 


Your  memo  or  the  memo  in  your  name  that  yoi*  didn't  sign. 


006676,  while  it  says  that  the  Department  of  Justice  wouldn't 

jueBtion  a  decision  by  the  U.S.  Attorney  to  decline  further 

\  /   / 

substantive  action,  it  doesn't  say  anything/abouti  possibly 

l^ng  the  matter  to  Arkansas  State^^atithorities,  does  it? 

It  does  not. 

Q    Was  there  any  discussion  of  whether  that  should  be 

included  in  your  memo,  the  memo  under  your  name? 

A    I  don't  have  any  recollection  that  it  was  discussed. 

Q     If  you  were  aware  that  Mr.  Mark  MacDougall 

specifically  said  in  his  memo  that  some  of  the  conduct 

(described  might  violate  State  law  and  yet  tlie  memo  in  your 

ame  made  no  mention  of  the  possible  referrals  to  State 


authorities,  would  that  concern  you? 

A    No,  because  in  the  underlying  memorandum  he  makes 
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reference  to  the  fact  that  there  should  be  a  referral.   If 
that  was  sent^,-«tf£7  and  I  thinkthe^emorandum  says,  if 
approprl£rte,  send  it  to  tne  united  stat^  Attorney,  when  he 
reviews  that,  that  should  be  a  determinatidQ  that  he  would 
raa)«  as  to  v^lve^her  or  not  it  shouTd^e  referrM  to  local 
authorities 

ir .    Sharman.   Just  for  the  record,  whii«  th^re  is  a 
pau^e,  the  MacDougall  who  is  the  author  of  the^  men|orandum  is 
M-^-c-D-o-u-g-a-1-1 

Mr.  Fishman.   The  point  Mr.  Sharman  is  trylngj  to  make  is 
relation  to  the  McDougals.  i 

Sharman.   That  is  a  conclusion.       / 
Fishman.   I  think  Mr.  MacDougall,  whp  i^  no  longer 
by  the  Department,  nevertheless  would  have 
ted  your  having  pointed  that  out  for  theVrecord. 
Sharman.  M-- — P-"-'i-g-^-l_t_Jfr  M';'Poi"j^''  ""^  Arkansas. 
BY  MR.  CLARK: 
Q    A  couple  days  after  the  date  of  that  memorandum  on 
March  23  of  1993,  President  Clinton  asked  for  the  resignations 
of  all  the  United  States  Attorneys.   Do  you  remember  that 
.event? 

A    I  remember  he  asked  for  the  resigr^ations,  yes.   I 
Ion ' t  remember  the  date . 


Q    Okay. 

In  your  tenure  in  the  Department,  which  was\  continuous 
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from  1951  until  the  present,  correct? 

A    ( Wl tjiess'TTods  heaH^a-ff-l^matively)  . 
Q  ^^n  your  tenure  had  that  ever^occurred  before  or 
some^Klng  similar  to  that? 

A    Weljr^^for  years  the  expectation  wasXthat  when  there 
s  a  ch^mge  of  administration  the  United  States  Attorneys 
ould/submit  their  resignation.   I  don't  re^ll  any  directive 
from  the  President  that  they  all  submit  theirXresignations 
immediately. 

Q    So  that  when  it  occurred  on  this  occafeioji,  this  was, 
tq  your  knowledge,  an  unprecedented  event? 

Mr.  Fishman.   Can  I  object  to  the  scope, 
n't  have  anything  to  do  with  this  invest 
Mr.  Clark .   A  relevance  objection  is 

e  you  going  to  direct  him  not  tp-^nswerl 
ishman.   No,  I  am  just  f-  I  am  ii 
attorney  representing  the  committee,  what  the  relevance  of  the 
question  is  since  the  U.S.  Attorney  for  the  Eastern  District 
of  Arkansas  had  already  resigned. 

Mr.  Clark.   You  have  assumed  a  number  of  facts  in  there, 
that  is  why,  as  far  as  Its  relevance  to  our  investigation. 
I  am  going  to  permit  the  question  to  ^Vand. 
Mr.  Fishman.   I  am  just  asking  if  you  are  declining  to 


of  the 


tell  me  what  the  relevance  of  the  question  is.\  I  am  just 
asking  what  the  relevance  is. 
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iii  the  Eastern 

latl is  why  I  am 


Mr.  Sharman.   Actually,  I  don't  mind  saying  the 
relevance.   TiMTr^l^nce,  th^^e^h^een  allegations  that  the 
call  fon/^hTresignation  was  improperlvKqtotivated  or  designed 
to  achieve  improper  ends,  and  therefore  we\re  trying  to 
factually  f Le^fT^i^rfl^^T^hlr^n^y-^c^  to  dem^trating  or  not 
remonstrating  the  validity  of  that  allegHi°"' 
At.    Fishman.   Okay,  I  understand  that. 
And  as  Mr.  Clark  and  I  discussed  it  in  arV^eai^lier 
deposition,  I  belie^^e  that  the  U.S.  Attorney 
o/strict  of  Arkansas  had  already  left.   So  that!  is]  why 
aiking  wheth-r  it  is  relevant.   I  am  not  attempting  not  to 
haVe  the  question  answered.   I  am  just 

Mr.  Clark.   I  understand  and  thank  you. 
,Mr.  Fishman.   Okay. 
BY  MR.  CLARK: 

The  question,  Mr.  Keeney^,_was_based_on-your  prior 
answer, \hen,  this  directive  in  late  March  of  1993  was,  to 
your  knowledge,  unprecedented? 

A    It  was  unprecedented  while  I  was  in  the  Department, 

yes . 

Q    Okay. 
1     Do  you  recall  if  you  discussed  it  wit^\anyone 
^ntemporaneously,  either  immediately  bef^e\.t  went  out  or 

A    You  mean,  officially  or  what? 

Q    Anyone  within  the  Department. 
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A    AS  a  matter  of  gossip  or  as  a  matter  of  recommending 

question, 
irman. 


[erstanoyc 

will  traffic  in""g<?ssip  also,  but 
CLARK: 


your  officiat~~<3 


happen  to  gossip  w 


about  it? 


Did  you  happen  to  voice  an  c 
thought  --  well,  did  you  happen  to  voi 
:Dowell  or  Mr.  Urgenson  about  it? 
A    Just  as  a  general  propositic 
Q     Yes. 

I  might  have.   I  don't  know. 
You  can't  recall  express; 
I  cannot,  but  I  might  have, 
Do  you  have  an  opinion  on  the  matter? 
Do  you  want  me  to  answer  it? 
Mr.  Fishman.   I  am  certainly  not  going  to  direct 
Mr.  Keeney  not  to  answer  the  question.   It  is  entirely  up  to 

him. 

1     Again,  since  my  understanding  is  that\Vhe  scope  of  the 

investigation  is  the  handling  of  the  Whitewlater  matter,  to  the 


extent  this  has  something  to  do  with  tnat7  I  cWtainly  have  no 
objection.   But  I  again  ask  Mr.  Clark  and  Mr.  SHarman,  is 
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1  there  some  connection  that  you  can  articulate? 

2  I  am  willlriig-'trrproceed7~~i-£-,^u  represent  to  me  in  good 

3  faith  tha>^here  is  a  connection  between  what  the  committee  is 

4  investigating  with  regard  to  the  Departments  handling  of  the 

5  referral,  theru-^itatmakes  sense7~~bu5_  based  on\the  documents 

6  arid  the  witnesses  who  have  testified  so^~tar,  I  don't  see  that 

7  connection,  and  ask  whether  you  can  enlighte^  Mr.\  Keeney 

8  /before  you  ask  him  to  answer  the  qnestion 

9  /    /  Mr.  Sharman.   Well,  as  we  have  already  saiVl,  We  believe 

10  I  thkt   there  may  be  a  connection  inasmuch  as  certain  allegations 

11  \   have  been  made  whether  or  not  there  was  in  fact  a  connection 

12  \  presumably  is  one  of  the  goals  of  discovery,  and  so  it  is 

13  )ilr  A  Clark's  call.   But  I  would  think  Mr.  Keene^,  if  he  has  an 

14  oDinllon  he  is  willing  to  share,  we  would  ap^eci^te  it.   If  he 

15  has\no\opinion,  then  he  has  no  opinion 

16  Mr.\Clark.   I  would  prefer  tof^t   the  questior^  stand. 

17  The  Witness . .  I  have  an  opinion.   But  I  think  it  is 

18  totally  irrelevant  to  your  inquiry  because  the  fact  is,  as 

19  Paul  has  pointed  out,  it  had  no  impact  on  Arkansas  because 

20  there  was  a  vacancy  at  the  time. 

21  BY  MR.  CLARK: 

22  1     Q    If  you  wouldn't  mind,  could  you  ^\st   express  your 

23  Opinion. 

24  S    I  will  give  you  my  opinion. — f-^ougrjt  that  it  would 

25  have  been  better  to  follow  the  usual  practice,  v^hich,  in  fact. 
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they  did  follow,  of  letting  the  United  States  Attorneys  leave 
at  an  approorTate  time,  which  tooJc^ipto  consideration  their 
officii^ 

•'Q    You  saidijL_your_answer,  which  they  did  follow? 
A    TcTa  large  extent,  they  dTCK^The  United  States 
(ttorne^s  did  not  leave  immediately.   Son^of  tnem  strung  out, 
;er  of  fact,  I  think  one  of  them  is  \till\in  office, 
!  was  not  a  mass  exodus  is  what  I  am  trying  to  say. 
By  "they, "  you  are  referring  to  the  Cllinton  Justice 
apartment  people  or  the  White  House?   Who  are  you j referring 
that?  /  I 

V    Referring  to  the  United  States  Attoriiey^.   I  thought 
Ls  what  we  were  talking  about.  /   / 

Yes,  we  are,  but  I  thought  your^nswer/ was  they 
Require  them  all  to  leave  at^t^e  same   time 

They  didn't,  that  is  whJiL  I  am  btiyifig^   As  a  matter 
of  fact,  they  didn't  leave,  despite  that  directive,  all  United 
States  Attorneys  did  not  pack  up  and  leave  immediately. 
Q    Okay. 

And  that  was  acceded  to? 
A    Pardon? 

Q    That  was  acceded  to? 
A    Yes. 


Q    There  was  no  follow-up  to  the  directiNye? 

A    No  follow-up  that  I  am  aware  of,  and  l\am  aware  of 
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/appointees  in  the  Department 


the  fact  that  many  of  the  United  States  Attorneys  stayed  on 
for  a  considerable  period  of  timelrh^eafter. 

Q  /'^In  a  New  York  Times  interview/sBernie  Nussbaum  said 
that/early  on  in  the_fldmiii±5tration  he  had  a(\  fair  amount  of 

ZeractLory^iith   the  Department  becaiJse  the  Whi.te  House 
nsel/s  Office  was  in  place  ahead  of  the\politVcal 

something  li^e  tnat,  I  am 
arizing.   In  the  period  of  February  and  March  1993,  did 
have  any  personal  interaction  with  Mr.  Nussbaum? 
A     No.  I 

Q    Did  you  have  any  personal  interaction/wi^h  anybody 
the  White  House  staff  in  that  period  othe^  than 
baum?  /   / 

Not  to  my  knowledge.   Not  to  my  recollection. 
We  are  going  to  get  into  a„J»w  area  that  is  probably 
going  t^^take  some  time.   I  don't  know  whaL  yuu  want  to  do  as 
far  as  the  timing. 

Mr.  Fishman.   I  think  the  answer  is  having  discussed  this 
briefly  with  Mr.  Keeney  earlier  -- 

Mr.  Sharman.   Go  off  the  record. 

[Whereupon,  at  12:50  p.m.,  the  deposition  recessed  to 
resume  at  1:35  p.m.,  the  same  day.) 
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RPTS  BLAZEJEWSKI 
DCMN  QUINTE 
[1:35  ^.  ] 

BY  MR.  C_ 
Q    MtC  Keeney,  before  we  move  on^  I  just^  want  to  go 
^ack  v^^  briefly  to  the  memo  in  March  of  X993  that 
Mr.  l/rgenson  initialed  in  your  name.   You  did^^not^give 
withdrawn. 

Did  you  give  instructions  to  Jerry  MacDowell  <br  Mark 
MajcDougall  or  Larry  Urgenson  as  to  how  that  memorandum  should 
prepared  in  any  way? 


To  what,  form  or  substance? 

Substance. 

No. 

Did  you  impose  any  sort  of^-deadline  on  ^it? 

Not  that  I  can  recall. 

Is  it  your  testimony  that  you  don't  have  a  specific 
recollection  of  actually  reading  the  memorandum  which 
concerned  the  then  President  of  the  United  States  after  it  was 
prepared? 
-j     Mr.  Fishman.   At  what  point? 
\     Mr.  Clark.   And  before  your  March  19tl^\^r  the  March  19th 
memo.! 


The  Witness.   Excuse  me. 

What  are  we  referring  to  now,  what  was  tran^itted  with 
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the  March  19th  memorandum? 
Mr.  Cla 


memorandum 


having 


it  is 


It  is  a  handwritten  redacted  page.   D<^  yc^u  know 
handwriting  that  is? 


.  apparently  reflect  notes  of  eit^r  personal  or 
-ersations;  is  that  accurate 
It  could  be  either  way, 
Q    Okay. 

And  this  particular  page  has  the  name  Web  Hubbell  twice 
on  it,  both  times  underlined,  and  a  date  of  April  7th  of 
1993.   What  I  would  ask  you  to  do  is  if  you  could  just  read 
ithe  information  that  appears  on  the  sheet. 

A    Okay.   Racehorse  Haynes,  plea  Te*as  OPR. 
Q    Let  me  stop  you  there. 
Mr.  Haynes  is  a  defense  lawyer? 
A    A  defense  lawyer  from  Texas. 
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e  right  of 


Yes,  the  "X"  and  the  circle  means  that  I  followed 
through  on  something,  that  I  have  something  to  do,  and  the 
"OK"  means  that  I  have  done  it. 

Q    Okay . 

Let  me  just  ask  you  for  one  second,  the\FF,  what  does 
tKat  stand  for? 


A    Financial  fraud,  I  assume,  but  I  realty  don't  know. 
I  have  no  recollection  what  that  was.   My  guess  i^  that  these 
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m  but  I  don't 


are  separate  transactions  and  I  just  put  it  down. 

Q  In„*tfe  course  of  1993)  V^u  had  meetings  at  various 
times  vii/^  Mr.  Hubbell  about  the  HealtnX^are  Task  Force.  Is 
that/accurate?     \ 

A    lydon' t   recall.         ^^^-^^^      \ 

Q  /     Okay.  \^^    \ 

See,  I  was  kind  of  out  of  the  loop\on  che  health 
car^.   That  was  handled  mostly  by  the  people  w^o  s^upervise 
fraud,  so  I  could  have  had  some  contact  with 
rejcall  any. 
I   Q     Okev. 

\   Would  it  have  been  your  practice  to  have 
lamfts  of  other  people  if  there  had  been  othe^ 
ac^en^ing  any  conversation  that  you  had  wij 
Normally,  yes. 

Q\ /*  Okay . 

So  the  absence  of  any  other  person's  initials  there  is 
consistent  with  --  or  is  probably  symbolic  of  the  fact  that  it 
was  a  conversation  between  just  yourself  and  Mr.  Hubbell? 

A    Probably,  yes. 
-I     Q    I  would  like  to  focus  your  attei^ion  now  a  little 
bit  later  on  on  specifically  September  of  19^3.   You  are 
familiar  with  the  name  David  Hale? 

A    Yes. 

Q    When  did  you  first  hear  about  Mr.  Halel 
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A    Either  August  or  September  of  1993. 

Q    And  iio'-youremember~~v?h«<_you  first  heard  his  name 
from? 

Well,  I  don't  know  whether  I  hea^  it  from  one  of 
th9^  assistant*''!^!  Little  Rock  oFTndirectly  f\pm  Gerth,  a 
jporte^/trom  the  New  York  Times.   I  JusX,^don't\ recall  which. 
What  do  you  recall  learning  aboutX^r.  t^ale  at  the 
very  beginning? 

Mr.  Fishman.   Before  Mr.  Keeney  answers  the  qbestion,  I 
kn/ow  there  have  been  discussions  between  your  office  and  the 
Oflfice  of  Independent  Counsel  on  the  Hale  matter,  I  also  know 
we\  have  requested  not  to  provide  any  documents /dealing  with 
lr.\  Hale. 

, Before  Mr.  Keeney  answers  questions,  i^  wou^d  be  helpful 
I  t'^inV  to  him,  for  you  to  put  on  the  record  forV  his  benefit 
your  linderstanding  of  what  the  sci^e  of  your  agreement  is  with 
the  Independent  Counsel  so  he  knows  how  far  he  should  go  in 
answering  questions.   In  other  words,  you  have  an 
understanding,  it  is  my  understanding  that  you  have  agreed 
with  the  Independent  Counsel,  at  least  in  principle,  to  avoid 
certain  areas  in  your  questioning. 

In  order  to  make  sure  that  Mr.  Keeney\does  not 
inadvertently  stray  over  that  line  in  his  ansyers,  since  he  , 


has  not  been  privy  to  or  part  of  those  conversations,  I  think 
it  would  be  fair  to  him  and  helpful  to  you  and  tne  Independent 
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Counsel  for  you  to  advise  Mr.  Keeney  what  your  understanding 
is  of  the  apBJFOpriate  answers  an3"-questions,  so  he  can  conform 
to  that  /the  best  he  is  able  so  as  not  tbs^nadvertently 
interfere  in  any  way  with  what  the  Independfei^t  Counsel  has  for 

US/ 

larman.   I  will  be  happy  to  tryXto  re^ond  to  that, 
correct  that  we  have  had\disc\issions  with 
the/Office  of  Independent  Counsel  ^ith  regard  ^o  concerns  that 
they  have  expressed  about  document  and  depositHpn  discovery 

whiich  in  their  view  may  go  to  the  substance  of  ^  number  of 

'   J 
investigations,  including  the  investigation  involving  David 

/th^  Inc 


We  have  attempted  to  heed  the  wishes  of /t 


idependent 


^oui^sel  in  this  regard,  as  in  all  others,  to  ^he  ^xtent 
permissible  to  us  in  fulfilling  our  institj^iona^  and 
consticutional  oversight  function. 

w^h>ive  not,  however,  ngri^Mlln  a'lvfinff"  «•"  "'■'»  ask  any 
particular  question  nor  have  we  agreed  that  any  particular 
subject  matter  by  itself  is  inappropriate  for  questioning. 

That  said,  we  have  attempted  --  and  I  assume  Ms.  Garcia 
will  also  be  sensitive  to  the  concerns  that  have  been 


R 


expressed  about  reviewing  the  substance  of-Ainvestigations, 


ipspecially  with  regard  to  ultimate  determii^a^ions  of  merit  or 
merit  assessment  of  witnesses  credibility^  ahd  prosecutorial 


CT^er 


decision  making. 

With  that  said,  I  am  afraid  we  are  not  goind  to  be  able 
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to  provide  either  Mr.  Fishman  or  the  witness  with  a  guide  as 
to  whether  or^-ntSt^  a  particular  ques-tion  should  be  answered  or 
if  it  sheiild  be  answered,  the  extent  ofN:;iie  answer.   In  this 
clrcmtistance  it  is  our  view  that  all  of  us  have  to  take  into 
co^r'sideratioji'-^he  statements  that  hav^  been  msxie   by  the 
Ihdepende'nt  Counsel  in  posing  questions  a~n^  posr^g  objections 
:o  th^.   That  assumes,  however,  that  if  a  q\esti^n  is  asked, 
an  ar'nswer  is  expected.   But  at  least  on  our  patt  wte  will 
always  make  an  effort  to  clarify  at  the  outset  Vhali  a  question 
does  not  encompass  X,  V,  and  Z,  and  if  that  is  conflusing  to 
the  witness  or  is  unclear,  we  will  try  to  clarifly  tihat,  but  we 
\are  not  going  to  be  able  to  provide  some  sort  o/£   guideline 
;ha^  one  can  check  off  whether  that  is  an  apprbpriate  question 


Fishman.   That  is  fine.   I  ju^^wanted  fto  make  sure 


that  eVeryone  was  sensitive  to  thajt . 

I  do  not  believe  that  it  is  appropriate  for  the 
Department,  I  mean,  I  don't  want  to  say  it  unequivocally,  but 
it  is  not  the  Department  of  Justice's  position  to  object  on 
behalf  of  the  Independent  Counsel.   That  is  a  matter  between 
^the  Office  of  the  Independent  Counsel  and  ^he  committee. 

Mr.  Sharman.   We  understand  that. 

Mr.  Fishman.   My  concern  is  that  becau^e\  as  you  know, 
the  Office  of  Independent  Counsel  has  asked  us  \iot  to  produce 
documents  dealing  with  Mr.  Hale.   Although  Mr.  K6^ney  has  liad 
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an  opportunity  to  review  all  of  the  documents  provided  to  the 
committee  thai^-^te^  had  seen  beforfetvA^id,  he  has  not  reviewed  the 
universe/€f  David  Hale  documents  in  preparation  for  his 
depoaftion  today.   And  so  to  that  extent  lyant  the  record  to 
be/clear  tha^'iJhllke  the  documents~~^tii^t  Mr.  Clark  has  shown 
.m  so  f^r  today,  which  were  provided  to  Tlie  committee,  and 

;he  I/Klependent  Counsel  knows  that,  there  maV  be  David 
Hal^- related  documents  that  Mr.  Keeney  saw  conVemppraneously 
in/l993  that  would  illuminate  his  answers  or  majce  ihem  more  or 
less  complete  or  refresh  his  recollection.   But  because  the 
Independent  Counsel  has  asked  us  to  not  to  prodiice  (them  to  the 
coikmittee  and  we  have  thus  far  acceded  to  that  /remiest  with 

he\knowledge  of  the  committee,  Mr.  Keeney  has'  not  reviewed 


those  documents,  and  I  want  that  to  ^e  cl^ar  so  as  to 
to  him  and  to  the  committee. 
Iharman.   Certainly.   Tha|t.  is  nt?  prnhlpin  1  We  will 
assume  that  simply  because  Mr.  Keeney  provides  an  answer  based 
or  related  to  a  document  that  has  not  been  provided,  that  does 
not  necessarily  indicate  a  difficulty  with  the  document 
production. 

Mr.  Fishman.   I  note  in  that  regard  tiie  committee  does 
tave  an  outstanding  request  for  the  corresAotidence  between  the 
S.  Attorney's  Office  In  Little  Rock  and  counsel  for 


Mr.  Hale,  and  we  are  engaged  In  discussions  wltn  the 
Independent  Counsel  about  whether  that  productioi^  would  be 
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acceptable  at  this  point  to  the  Independent  Counsel  and, 
obviously,  as,-«tJon  as  we  have  air-axjswer  from  them,  we  will  let 
you  know^  I  hope  to  have  that  by  tomorrow. 

yiir.   Clark.   The  request  is  actually  b^ader  than  that, 
just  to  be 


about;  thit.   I  think 
itilon  that  we 
r/ith 
committee's 


attempting  to  comply  as  much  as  possible  with  the 
request  without  having  the  Department  be  in  a  liosltion  of 
iunhiecessarily  interfering  with  the  Independent  Counsel's 


stigation  by  providing  documents. 

have  thus  far  had  a  relatively^roductive,  in  fact  a 
compl^e^y  productive  dialogue  wit-h  thf  Qfflrp  "f  Tr^Hoponrioni- 
Counsel  in  this  regard,  and  I  expect  that  that  will  continue 
expeditiously  with  respect  to  those  remaining  requests  that 
are  outstanding  from  the  committee. 

Mr.  Sharman.   With  that  colloquy,  I  would  ask  Mr.  Clark 
to  tee  up  the  question  again,  if  he  reraem^rs  it. 
BY  MR.  CLARK: 
Q    Mr.  Keeney,  with  regard  to  David  )Hal\le  in  regard  to 


this  period  in  either  August  or  September,  do  ^tou  recall 
whether  there  was  any  specific  factual  information  that  you 
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learned  of  connected  with  Mr.  Hale? 

A    Yes.   Frojn_xead±ng__the  newspapers,  and  I  think  from 
talking  to,-tfie  assistants,  I  learned^^at  Hale's  counsel 
claimed^hat  Hale  had  information  with  restpect  to 
theix^Governor  Cliotenr— and— eiinton  and  I  gue^  McDougal 

^imidatiirg,  or  attempting  to  intimi^a^e  Hale\to  provide  some 


linton,  you 
e  prior 


Okay. 

you  say  information  about 

ferring  to  1993,  you  are 

time? 

Right. 

And  -- 

When  Hale  alleged  the  incident  tooy  pl^ce 

Okay. 

acquiring  this  informati^pa^aid  you  sha^  it  with 

the  Department? 

I  probably  did. 

Do  you  have  a  recollection  of  anyone  in  particular? 

No,  but  I  would  have  --  let's  see,  we  are  dealing 
now  in  August  or  September  1993.   I  would  have  advised 
~|somebody  in  the  chain  of  command 
\     Q    Can  you  define  who  you  would  inclV^e  in  that  chain 
oV^ommand? 

Somebody  in  the  Deputy  Attorney  General's  Office  or 


3291 


87 


1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

H 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


somebody  in  the  Attorney  General's  Office,  since  this  was  a 
period  when  Ivas^cting,  so  r^-wa^  a  top  official  in  the 
Crlminal/lJivj 


Okay. 


:he 


\i\   of  Deputy 
l^ttorne^ 

Heymar 

Reno  was  Attorney  General  a\  that  point? 
A    Yes. 

Q    And  Phil  Heymann,  you  knew  from  his  p^io^  stint  at 
tt^e  Department;  is  that  correct? 
A    Yes,  that  is  correct. 
Q    Back  in  the  1970s,  I  think? 
,A    Yes. 

And,  in  fact,  back  in  the  19>es,  you  W^re  involved 
in  thfe^ Department • s  first  dealing^  with  the  Independent 
Counsel  law;  isn't  that  right? 
A     Yes. 

Q    And  Mr.  Heymann  was  involved  in  that,  too? 
A    Yes. 
Q    Okay. 

So  at  that  point  back  in  the  late  197^^,  I  take  it  that 
irou  had  to  become  familiar  with  the  provisiJons  of  the 


Independent  Counsel  law? 
A    Uh-huh. 
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Q    Getting  back  now  to  the  summer  of  1993.   Do  you 
recall  if  you  tpoJr-'any  acti"5Tr-«pQn  learning  that  Mr.  Hale  was 
making  tfje^,  or  his  lawyer  was  sayin^xhe  would  make  these 
claims 

The  ^ofiTy' action  I  t6olc~w<s  giving  ^vice  to  the 
>tant^,  and  I  think  to  Paula  Casey  ^en  she\came  on  board. 

Okay. 
Do  you  recall  if  you  gave  this  advice  inXconijultation 
th   other  people  within  the 

A    I  don't  think  so.   I  think  I  did  it  oh  mir  own. 
Q    Do  you  recall  the  names  of  the  people! that  you  were 
dealing  with  other  than  Ms.  Casey  in  the  U.S.  ^ttq/rney's 


Yes,  one  was  Johnson,  and  I  think/the  pther  was 
I  talked  to  one  or  both  of  thsnf  on  sev'pral 


\0f  Aice? 

A 
Jac 
occas 

Q    Do  you  recall  there  coming  a  time  when  you  had  a 
meeting  in  your  office  with  Irv  Nathan  and  Jerry  MacDowell  and 
some  other  people  to  discuss  this? 

A    What  is  "this"? 

Q    The  issue  of  the  Hale  allegations. 

A    I  don't  recall  any  discussion  on  the  Hale 
illegations  as  such  because  they  were  allegaclons .   The 
discussions  that  I  had  with  the  asaibLdiiCs  related  to  their 
dealing  with  the  lawyer  for  Hale.  \ 
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Hale  wanted,  as  I  understand  it,  either  a  pass,  no 
prosecution,  oj>-erTSisdemeanor~~pi«a  in  return  for  cooperating 
and  givii>g  the  detail  of  his  alleged  r^^^tionship  with 
then-Sovernor  Clinton.   They  were  taking  tH3  position  that 
thfY  wanted  a.--pS^ffer,  and  I  encottrocied  them  \o  adhere  to  that 

)sitiorv/'  not  to  make  any  sort  of  a  dealNunlessXthey  had  some 
/sort  c^f  a  proffer  as  to  what  information  heXcoulq  provide. 

At  some  point,  they  came  back  and  said,  X^  think  this  is 
wh^n  Paula  Casey  was  on  board,  that  counsel  dion'tj trust  the 
Liittle  Rock  office  because  of  their  alleged  relationship  with 
the  Clintons,  and  that  is  why  he  wouldn't  make  fi  proffer.   So 

I  suggested,  then,  that  the  proffer  be  made  direct/ly  to 

\  /   / 

/as'hington,  to  the  Criminal  Division,  so  that/is  the  matter, 

i^  tijere  was  a  discussion,  that  is  what  it  v«>uld/be  about. 

Can  you  approximate  how  much^felme  there  was  in  this 


Lth 


interV^lNjDetween  when  you  first  dTscussed  it  with  the 
assistants  and  when  you  suggested  that  a  proffer  be  made  to 
main  Justice? 

A    I  think  I  suggested  that  when  it  was  first 
arranged  --  no,  I  am  sorry,  the  proffer  to  main  Justice,  that 
was  only  in  response  to  counsel's  statement  that  he  didn't 
jtrust  the  Little  Rock  office  to  make  a  protlfer  to  them.   Then 
suggested  it  come  to  Washington,  but  that  Was  not  in  the 


first  conversation. 

What  was  in  the  first  conversation  was  I  tc^ally  agreed 


ino    m   CI 
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with  them,  that  they  shouldn't  make  any  sort  of  a  deal  with 
him  without  oe^^inq  some  sort  oT~~a^prof f er  that  could  be 
evaluate 

-"Q    Approximately,  how  many  conversafc4ons  did  you  have 


ir/this  int&r^ral? 

A/  Maybe  three  or  four. 


Did  you  ever  communicate 


Mr.  Hale's 


lav^er  in  that  period? 
A    No. 

Did  you  ever  offer  to  do  that? 

Did  I  ever  offer,  what,  to  talk  to  hj^  directly? 
Yes. 

I  don't  recall  now,  but  I  wouldn' t ytul^  that  out. 
l'^  h^  wanted  to  come  to  Washington,  that  was  th^  suggestion  I 
was\ 
lawyei\p^of fer  to  us,  we  would  bei_ameni 

Q    And  just  so  the  record  is  clear,  that  is  not  an 
unusual  occurrence  within  the  Department,  is  it? 

Mr.  Fishman.   I  am  sorry,  what  is  not,  the  proffer? 
Mr.  Clark.   An  attorney  coming  to  main  Justice  to  make  a 
proffer  in  regard  to  a  matter  that  is  bei^g  investigated  in  a 
\U.S.  Attorney's  office. 

The  Witness.   I  would  say  it  is  unusual! 


BY  MR.  CLARK: 
It  is? 
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A    Yes.   They  come  to  Justice  for  a  variety  of  reasons, 
but  normally  the---^rcrffer-vroiri€U.^emade  to  the  prosecution 
team  ancKas  I  indicated,  he  was  stati^jg  a  reason  why,  giving 
a  re^n  why  he  would  not  give  it  locallyXso  we  were 
suggesting  th^^-^Te'^uld  make~l:t--in  Washingtisn. 

Q  /okay.  \,     \ 

l^w,  to  get  back  to  the  question  I  diX^ask Na  bit  ago,  do 
you/recall  having  a  meeting  in  your  office  wM;h  Brv  Nathan  and 
Jetry  MacDowell  and  Joe  Gangloff  to  talk  about\^  th^  matter  of 
Mr.  Hale's  accusations? 

A    I  don't  recall  it.   It  is  the  type  o^  t^jing  that 
iuld  probably  have  happened. 


3296 


92 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


RPTS  MCCALLEY 
DCMN  GALLAGHER 


I,   we  have  two  documents  that\you  have, 
rtTrst  is  a  slngXe--page,  0045C 
Can  you  read  it  first? 
Which  portion  are  you  referring  \o? 
Well,  here,  the 

3kay.   First  of  all,  can  you  identify  th^e 
ndwriting  that  appears  on  that  page? 

A    It's  not  mine.   I  don't  know  whose  it|  is.   Paula 
Calpey  should  recuse  from  Clinton  allegation. 

Q  At  the  top  right-hand  --  we  did  ask/for/  a  better 
?PA  ^*^^^  wouldn't  have  been  cut  off  but  w^are  informed  that 
thi^  i^  the  best  copy  we  can  get.  It  ^p^ears  tdy  be  9-20-93, 
9:00  >.m\,  JCK's  office.  Looks  Iflce  the  bottom  pojrtion  of 
JCK,  IBN,  Joe,  G-A-N-G  was  cut  off  and  then  GMCD.  That  would 
be  yourself,  Irving  Nathan,  Joe  Gangloff  and  Jerry  MacDowell. 
A    Yeah. 

Q    Does  this  refresh  your  recollection  that  you  did 
have  a  meeting  with  those  gentlemen? 
A    No,  it  doesn't. 

Q    Did  you  have  any  dealings  with  IiivXNathan  in 

connection  with  Mr.  Hale  and  the  aiiegations  ti^   was  making? 

A    Well,  I  had  dealings  with  him  with  reject  to 
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into,  one,  hig-'itrrs trust  of 

the  --  nwrlnly  the  position 

/ 
recu&e  herself.   And  I  did 


recusal  of  Paula  Casey  because  the  Hale  allegations  that  led 

I  us  into 
•■   should 
liscussed  that 
wi^h  Nathan ..,^-^  may  have  discussed^-t  with  He^ann.   I  may 
iave  di^<5ussed  it  with  Margolis.   I  knew^±he  attitude  of  the 
four^  floor,  the  Deputy  Attorney  General 's\offiqe,  with 
respect  to  recusal.   They  agreed  with  me  that\she\3hould 
recuse  herself. 

Q    Okay.   At  the  time,  Mr.  Nathan  was  working  in  the 


t  have  had 
and  he  came 
ith  him  on 

f  the 


Deputy  Attorney  General's  of fie 
A    Well,  he  had  to  be  or 
dealings  with  him.   He  was 
i^toXthe  Department,  I  wouldn't 
thrs  subject  if  he  were  not  in 

I  mean,  as  opposed  to 
Department. 

A    Well,  his  only  position  during  that  time  period 
was  --  he  came  from  private  practice  and  went  to  the  deputy's 
office. 

Q    And  Joe  Gangloff  in  1993,  September,  where  was  -- 
\where  was  he  working  in  the  Department?   \  \ 

A    He  was  the  deputy  section  chief  in  \the  public 


integrity  section,  I  believe  might  have  been  a«^ting  section 
chief  at  that  time. 
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Q    Now,  the  other  document,  007736  through  the  last 
page,  I'm  not  sayltig^they  are~-€Q|i^secutive,  it's  a  number  of 
how  it  was  produced  tb^us .   Last  page  is 


They  are  consecutiveiy  numbered,  I  think. 
\     \ 
Yes.   Kind  of  curious  since  there  is  a 


rd  of  the 


newspaper  article  stuck  into  what  otherwise  appeals  to  be 
(lebody's  bound  notebook,  but  that  could  happ<^n. 
BY  MR.  CLARK: 
Q    If  you  turn  to  page  007738.   About  a  thJ 
down,  there  is  an  arrow  and  next  to  it  it  l/asJ  get  U.S. 
iorney  office  report  from  Carver,  it  appears.  /And  then  the 
word  I  am  not  exactly  sure. 

Fishman.   Where  are  you  reading^from?  \From  -- 
rhe\  Witness .   Doesn't  look  IdTke  Carver  to  me.|   I  don't 
know  what  that  is. 

BY  MR.  CLARK: 
Q    Did  you  at  any  point  connect  Mr.  Hale  with  the 
referral  from  the  RTC  that  you  had  dealt  with  in  February  and 
March  of  1993? 

A    What  do  you  mean  by  connect  theri»yith  Hale? 
Q    Well,  did  the  --  the  allegations  Jtr^at  Mr.  Hale  was 
maiTTng  concerning  Mr.  Clinton  and  Mr.  McUougaJ 
A    Right. 
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1  Q    Did  that  recall  to  your  mind  the  criminal  referral 

2  from  the  RTC  earJJLeir-Chat  yeai?~~that  discussed  Madison  Guaranty 

3  Savings  arwTLoan,  Mr.  McDougal  and  Mr>\^linton? 

4  A/    Yeah,  I  mean  Uh-huh. 

5  /Q          oy^a-i  ^.^-"-^  ~~~~~~ 

6  /   Mr.  Pfshman.   Wait  a  minute.   I  mecm,  it  yC)u  are 

7  /ntereited  I  can  hazard  --  instead  of  beinq\Carv^,  I  think 

8  /you  ^isread  it.   But  I  don't  want 

9  /    /Mr.  Clark.   What  do  you  thin 

10  /   Mr.  Fishman.   I  believe  it  s 

11  The  Witness .   Yeah. 

12  \   1   Mr.  Fishman ■   So  we  don't  le 

13  am  not  attempting  to  testify  but 

14  tfie  record  unclear  as  to  -- 

15  \  Mr.  Clark.   Okay. 

16  \he\Witness.   That  would  be 

^^■^'^^  .....: 

18  Q    Well,  regardless,  do  you  have  a  recollection  that 

19  you  asked  Allen  Carver  to  get  you  a  copy  of  the  memo  from 

20  earlier  in  1993,  in  September  of  1993? 

21  A    That's  the  original  Madison  Guaranty  referral? 

22  1  Q    Yeah 

23  \    A    I  don't  have  any  recollection  but^  i\^  makes  sense 

24  ~~ — Q 1£  you  turn  to  page^O07^^45-T 

25  A    Okay. 


tor. 

ng  game,  I 
to  leave 
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Q     If  you  look  at  the  very  right,  lower  right-hand 
side.   It  appeairs'T^obe,  JohrfsOrv-^ives  source  Hale/attorney, 
is  an  arrow  DOJ.   Do  yoik  know  if  there  was  any 
the  --  at  this  meeting  or  at\any  time  in 


that  after  you 


fscussing  the  source^of  the  Department  of 
Eormation  about  Mr.  Hale's  a^egatrons? 
ih.   There  was  a  discussion  because  Irv  Nathan 
to  me  and  told  me  that  he  had  information  from  a  source 
he  promised  privacy  to  with  respect  to  th\s  ■]-   to  the 
allegations . 

Q    Now,  when  Mr.  Nathan  came  to  you,  was 
■J^ard  about  Mr.  Hale's  allegations  from  someon^  e^se  or  is  it 
3ysible  that  he  was  your  first  source? 

A     It's  possible  he  was  the  first  sodrce  i)ut  the  time 
seQwertce  in  there  is  a  limited  one.   I^^st  don'Vt  know  at  this 
point\  lie  might  have  been  the  fifst 

Q    Did  he  keep  that  confidential  from  you,  the  source 
of  his  information? 

A    He  did  for  a  time,  yeah. 
Q    He  eventually  -- 

A    He  said  he  made  a  commitment  of  confidentiality  and 
\he   couldn't  disclose  the  source  at  that  titi 

Q    Did  he  eventually  disclose  the  source  to  you? 


irce. 


A    Yeah. 

Q    Who  was  Mr.  Nathan's  source? 
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The  reporter. 
Mr.  G^ 

Gerth. 
You  should  have  now,  Mr.  Keenei^v  A  000265,  single 


Okay,  I  have  it. 

This  appears  to  be  the  telephone\log  Aor  Monday, 
September  20th,  1993,  for  you,  and  you  will  nptia^e   at  the  very 
tqt>  is  the  name  Web  Hubbell. 
A    Yes. 

Q    And  to  the  left  of  it  is  named  th« 
Ut  appear  to  be  times:   9:10,  12:20,  1:50, 
thVt  correct? 

A    That's  what  it  says. 

Okay.   Now,  underneath  that,  ^afderneath  where  it 
says\redacted ,  it  has  Paula  Caseyrr^USA.   Then  underneath 


that,  AUSA  Fletcher  Jackson  and  AUSA  Michael  Johnson  and  it 
has  to  the  left  of  those  names  2:25  and  12:10. 

Now,  if  you  look  back  at  the  notebook  on  page  007745,  you 
will  see  that  on  the  upper  left-hand  portion  it  has  what 
appears  to  be  12:00,  JCK  calls  Paula  Casey,  out  this  WK,  which 
I  interpret  to  be  week,  Fletcher  not  in.  Xl^^hen  12:14,  JCK  asks 
\for  first  AUSA  Michael  Johnson.  Then  undeirn^eath  that  there  is 
a  iciir  diimuiiL  of  information  concerning  PavldXHale . 

A    I  have  it. 
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Q    Okay.   So  it  appears  from  the  documents  that  you  did 
have  a  conversation  with  Michael~-~Johnson  at  12:14  p.m.  on 
Septembe^2  0th,  1993,  and  it  appears  ybv^  got  a  fair  amount  of 
from  him. 

back  to  Mr.  HubbelKs  name ,  y\u  will  notice 
jntries  is  12:20. 

't  understand  the  entries .   If  you  do,  I 
explaining  them  to  me.   '^he  ^n  1:50,  in 
,  out  2:00,  out  12:20.   There  must  be  in  the  records  -- 
Q    If  you  look  lower,  12:10  next  to  Paula  Casey's  name, 
it^  is  in  the  column  marked  out,  which  would  indjlcajte  your 
:ing  that  call, 

A    Oh,  okay.   I  gotcha.   Thank  you  for/exj^aining  my 
records , 

Q\   Do  you  know  what  was  so  impopfant  thatV  you  had  to 
call  M^.^Hubbell,  apparently  verv|shortly  after  yoii  spoke  to 
Michael  Johnson?  ■ 

A    No.   I  do  not. 

Q    I  am  going  to  show  you  now  two  pages,   POOOSO  and 
then  the  next  page  is  not  consecutively  numbered,  it  is 
P00087.   These  are  two  pages  of  what  have  been  represented  to 
\us  to  be  Paula  Casey's  phone  records  or  hep,  calling  card 
records,  I  should  be  accurate.   And  you  wlilNgee  that  on 


September  20th,  at  11:49  a.m.  the  third  entry ,\ there  is  a  call 
to  Washington,  D.C.,  202-514-2621.   That  is  your,  number; 
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right? 


that  would  be  central 
coming  from 
look  at^aqe  007747  of 
s  a  note, 
io,  Texas, 
does  appear 


r.  Keeney? 


telephone 


BY  MR.  CLARK: 

Q    That  lasted  approximately  two  minutes.   And  the  call 
at  1:07  p.m.  central  time,  which  is  call  number  five,  that 
lasted  another  two  minutes. 

Do  you  recall  speaking  with  Miss  Casey  personally  -- 
A    Oh,  yeah. 
Q    On  this? 

~R  But  I  can't  say  that  that's  LhtT^conv^rsation . 

Q    Well,  do  you  kno"  whether  this  was  the  first  time 
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you  had  spoken  to  her? 

A    I 
September  1993? 


remember.   She~~«^e  into  the  office  when. 


These  calls  preceded  that  meetingythat  I  think  you 
ar;^  ref  errli  ^ 

A  /  I  talked  to  her.   As  a  matter  evf  fact\  I  talked  to 
^her  iQ6re  than  once.   But  whether  --  it  seems^ to  me  these  calls 
are/ too  short  to  be  the  one,  the  extended  --  Ay  recollection 
is/ the  extended  conversation  with  her  with  resriect 
recusal.   And  I  could  be  wrong  but  I  don't  thinjc  t  lat  these 
lid  be  the  particular  — 

Q    Over  what  period  of  time  did  you  dis^us^  recusal 
Lt^  Miss  Casey? 

\A    I  don't  know.   It  was  a  short  pe^od  of  time.   I 
dis^us^d  it  once  extensively  with  hep<^  I'm  notVsure  whether 
I  discys^d  it  again  or  not.   I  m^ 

Q    I  mean,  can  you  say  whether  you  recall  it  being  a 
week  or  longer? 

A    I  don ' t . 

Q    And  how  many  times  approximately  do  you  think  you 
I  spoke  to  her  about  it? 

A    I  spoke  to  her  at  least  once.   l\My  have  spoxe  to 
ver  more  than  once.   I  talked  to  one  or  bonh  \)f  the  assistants 


several  times  on  the  same  AL  issue,  proffer  iskue.   With  Paula 
Casey,  I  moved  from  there  Into  the  recusal  issue 
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Q    Did  she  take  a  position  on  whether  she  was  going  to 
recuse  hersej 

A  X  She  did. 

'Q    What  was  Miss  Casey's  position? 

A    Xh^t  she  didn't  have  an  atstual  conflict,  she  was  a 
^air  p^i^on  and  she  could  handle  this  matter  fairly. 

^Q  And  what  was  your  reaction  to  that,  position? 

A    I  said  that  may  well  be  true  and  I  don't  question 
tijat;    the  problem  here  is  perception  and  there|s  ^  perception 
y^u  were  appointed  by  President  Clinton.   You  dre   from  his 
pmetown.   You  are  his  hometown  United  States  Attbrney.   And 
\e  appearance  of  impropriety  is  there  because  the  --  it  will 
\hard  for  many  people  to  believe  that  you  (ran  impartially 
p'lassXon  anything  that  has  a  relationship  to  --  to  President 
Cli'tjto'n,  and  the  Hale  matter  did  sinpe^e  was  ma^Jcing  a  direct 
alleg^i^n  against  then-Governor  Ici  Intnn- 

Q    How  did  you  learn  of  Miss  Casey's  ties  to 
Mr.  Clinton  beyond  the  fact  that  she  -- 

A    I  don't  know.   I  —  I  subsequently  did  learn  that 
she  had  a  variety  and  then  I  don't  know  exactly  when.   I  don't 
know  whether  I  knew  it  at  this  time  or  nq*,.   But  I 
subsequently  learned  that  she  did  have  a  iot  of  ties.   He 
;aught  her  in  law  school.   Her  husband  worlted  for  him.   She 
was  active  in  the  campaign.   She  was  close  to  both  President 
and  Mrs.  Clinton.   She  was  close  to  both  Governor  Tucker 
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and  —  present  Governor  Tucker  and  his  wife.   I  learned  all  of 
these  things.  ^Wh^iTTlearned^tTteni^  I  don't  know.   They  Just 
fortif ie^/fiiy  view  that  she  should  step^aside 

And  did  the  assistants  in  her  office,  did  they  have 
an/Spinion  on^-wtiether   -- 

A  /on  whether  what? 

Miss  Casey  should  be  recused. 

A    I  don't  recall  discussing  that  with  ^hem\  as  such.   I 
ju^t  don't  recall 

Q    They  just  gave  you  the  facts  about  th^  cdse? 

A    Yeah,  and  the  contacts  with  Randy  Col^mai),  I  think 
^hi^  name  is,  a  lawyer  for  Hale 

Q    Now,  going  back  to  the  telephone  log^  fof  the  20th, 
p4ge  \^000265.   It  indicates  that  after  your/firs^  call  to  the 
U.S\A^orney's  office  in  Little  Rock,  ^^  1:08  tlVere  was  a 
call  rr^vo^ving  Fred  Verinder 

A    Verinder. 

Q    Verinder.   And  then  at  2:13.   Now,  it  may  have 
been  --  I  am  not  sure  whether  that  means  the  first  one,  one  or 
the  other  of  you  weren't  there.   But  in  any  event,  to  the 
right  of  that  in  the  message  column  has,  c^py  of  communication 
calked  over  to  you  today  in  afternoon  re:  Al^^cansas  matter 

Do  you  know  what  that  refers  to? 


A    I'm  almost  speculating  here  but  I  would  assume  that 
it  related  to  the  teletype  communication  from  LiVtle  Rock 
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evaluating  the  RTC  referral.   But  I  have  no  specific 
recollection  oj 

Q  /This  is  001982,  and  it  is  cotvsecutively  numbered 
throu^gh  001996.   And  this  is  some  document^  that  were  faxed  to 

h,    1993,  \t    10:10   a.m. , 


you'  by  AllenjCa^er  on  September 

rcordinjET  to    the    fax   report.      And    the   adsiompanylng   documents 
/include   the  March   19th  memorandum  to  Doug   Fi^aziei^. 

A  Yes. 

Q    In  your  name,  the  February  9th  of  199^3  mjemo  for  Stu 
Ge(rson  concerning  whether  -- 

A    Where  is  that? 

Q    That  is  at  page  001987  and  1988.  Okah/.  I   And  then 
Lnd  that  there  is  Chuck  Banks'  letter  of  Jatnuaty  27th, 
I'ggsX   It  is  001989  and  001999  --  let  me  do/that/over  again, 
00r§9(K   Then  it  appears  two  copies  of^^Wf^  Banksv  October  16th 
letteXy  ^01991  through  001994.    T ^ 

Mr.  Fishman.   Both  urgent  reports  from  October  of  1992. 
BY  MR.  CLARK: 

Q    Do  you  recall  asking  Mr.  Carver  to  send  those 
documents  to  you? 

A    Just  vaguely. 

Q    Can  you  give  me  your  vague  recolutectlon? 

A    I  don't  recall  anything  else  aboutXit.   If  you  got 


anything  else  that  can  refresh  my  recoiiection\  I  would  be 
glad  to  look  at  it. 
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asking  for 
,  if  you 


Q    Do  you  recall  telling  Mr.  Carver  particular 
documents  that  yjiu-w«ntad  to--se§^  as  opposed  to  -- 

A  /I^ don't  have  any  recollectroo  of  the  conversation 
with  p^rver  in  asking  for  the  documents  bii^  obviously  I  did. 
Vhaji   is  this  d^t^T'^ptembeF" 

fes .   In  other  words,  this  d^s^iment  w^s  faxed  to  you 
jpproximately  an  hour  after  the  meetinq,  wlHch  i^  reflected 

4503,  was  in  progress. 

A    That  makes  sense  to 

Q    You  have  no  specifi 

M4rk  MacDougall's  analysis  of 

ke  to  Mr.  Carver  yourself. 

Mr.  Fishman.   I  am  going 

The  Witness.   No. 

.  Fishman.   There  are  two  questions,  whetjher  he  asked 
for  it,  ^Jhether  he  asked  Car 
BY  MR.  PLARK: 

Q    You  have  no  specific  recollection  of  specifically 
asking  Mr.  Carver  to  send  you  certain  — 

A    Send  the  package,  no. 

Q    Do  you  have  a  specific  recollection  of  telling 
anyone  that  you  did  not  need  Mark  MacDouga^'s  five-page 
nalysis  of  the  RTC? 

ft 1  do  not. 

Q    Going  back  to  your  telephone  log,  A00tl0265,  now  it 
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indicates  that  on  September  20th  you  got  calls  after  you  spoke 
to  the  U.S.  Attorney's  of f ic^~~tn~4.ittle  Rock  from  Mr.  Verlnder 
and  also^^m  Kubic?   It  is  spelled  he^B^^with  a  "C,"   but  I 
beli^  it  is  K-U-B-I-C 

A    It>s^'KT" 

Q  /Okay.   Can  you  identify  Mr.  KltMc? 

Yeah.   He's  the  supervisor  in  the\FBI.\  I  think  he 
was/chief  of  the  white  collar  crime  group  at  N^hat\ point  or 
corruption.   I'm  not  sure  which 

Q    And  do  you  remember  speaking  to  both  bf  those 
gentlemen,  if  not  on  this  particular  date,  at  apoujt  this  time 
iri  connection  with  Mr.  Hale? 

A    No. 

Q    Were  they  people  who  were  involv^  in  ythe  matter,  to 
owledge? 

They  would  have  been  injyolved  in  the  mat|ter,  yes 

Q    Do  you  know  how  you  learned  of  that  information? 

A    What  information? 

Q    That  they  were  involved  in  the  Hale  matter,  whether 
it  was  from  them  or  from  some  third  party? 

A    Well,  within  normal  flow  of  conversation  and 
contact,  you  know  who  the  --  who  in  the  Bu^au  is  handling  -- 
r  at  least  sometimes  you  know  who  in  the  $ui^eau  is  handling 


yo 


these  matters. 

Q    Then  this  page  000265  indicates  a  call  at  3:05,  a 
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1  completed  call  with  Web  Hubbell. 

2  A    Yeah. 

3  Q  Did^you  mention  your   coriVej^ations   with   the   people 

4  in   Little   Rock   with   Mr.    Hubbell? 

5  /a  I'm  3ure,J_didn ' t-.___j^' m  sophistic^ed   enough   to   know 

6  tjiat   you   ^otf"  t   discuss    President  CliTtt<^n  with  "^omebody  who   is 

7  X'ery  c^se   to   the   President. 

8  /  /Q  Did   there   come   a   time,    to  your   knoV^led^,    when 

9  /    Mr/  Hubbell    recused   himself? 

10  /       A  Yes,    there  did. 

11  I    Q    How  did  you  learn  that  he  had  recused  hljnself? 

12  \   1   A    I  think  I  got  a  copy  of  the  recusal 

13  \   \   Q    Now,  was  it  your  recollection  that  y6u  had  learned 

14  ^^i^^  to  the  memo  that  he  had  recused  himself  in /regard  to  -- 

15  \   ^    I  don't  --  I  don't  remember  whether  I  /did  or  not, 

16  \q\   Did  you  have  any  react ioix-a^on  receivihg^  the  memo 

17  that  h^s^as  recusing  himself? 

18  A    No.   I  thought  it  was  a  normal  thing  to  do. 

19  Q    This  is,  for  the  record,  page  A000330. 

20  Mr.  Fishman.   I  know  this  is  your  copy  from  our  copy. 

21  Mr.  Keeney  has  expressed  to  me  some  difficulty  in  making  out 

22  nthe  dates. 

23  \  Mr.  Clark.   Okay. 

24  V_  The  Witness.   Do  you  have  the  dates? 

25  Mr.  Clark.   I  believe  this  is  September  2dth  of  1993. 
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Mr.  Fishman.   Same  date  as  the  log^ 


Mr.    Clark .^.^-Atvg~bne  of~"ETre~~i:Lea3ons    I   draw   that   conclusion 
Is    towar^*the  bottom  of   the  document  "ttiere   is    the   name 
FletcXer  and  then  to  the  right  of   it,    hote\.    210-227-4392, 
:h   is   the  ^ante'Tiuniber  that^appwaj^ed  in  Mr\Gangloff' s 
itebook. 
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RPTS  MCCALLEY 
DCMN  ^4AGMER 


Mr.  F^gnman .   Right. 

be  two  dates 
ihercone   ma 
jther  that's  the 
from  this  copy, 
that  the  time  period 
If  you  see  a 
Federal  pract 
Right, 
went  on.   As  you  know 
these  go  on 

My  knowledge 
n^   Not  entire 
eral  days.   I'm  J 
BY  MR.  CLARK: 


loi^g,  how  many 
en  in  this 


onferences  go 
the  -- 


Q    Let  me  ask  you,  Mr.  Keeney,  do  you  recognize  the 
handwriting  on  this  piece  of  paper? 

A    It  is  my  handwriting. 

Q    And,  for  example,  a  number  of  the  names  that  appear 
Ion  this  single  sheet  of  paper  also  appear  \c^i  the  telephone 
^og,  A000265,  including  Larry  Potts,  Michael \johnson,  Web 

Hubfaoll,  Fred  Varlnder. At  rh^  vpry  tn^.^^nrtf^   AUSA,  Fletcher 

Jackson,  can  you  read  what  appears  there? 
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edlately 


A    AUSA,  Fletcher  Jackson,  Rose  Law  Firm,  represented 
Madison  in  parenj^j— I^  guess— th4t's  through  Hubbell. 
Q   /Afid  then  right  underneath  ^h^t? 
Nexus  search. 

"you  lcnow~what^hat  reft 
do  not. 
And  then  under  Larry  Potts, 
rneath  -- 
A    Yeah. 

Q    --  can  you  read  what  that  says? 
A    David  Johnson,  NYT,  which  I  assume 
nes",  call  from. 

Q  Do  you  know  who  David  Johns 
From  this  I  know  him  as  a  i 
Well,  it  doesn't  say  he  is 

Yeah.   But  that  is  my  rsetSllection  of  ity  yes. 
Did  you  have  any  conversations  with  David  Johnson? 
I  did  not.   I  read  this  --  if  that's  what  you 
want  --  as  I  had  a  conversation  with  Larry  Potts,  who  told  me 
he  got  a  call  from  David  Johnson  of  The  New  York  Times. 

Q    Okay.   Then,  underneath  that,  the  next  entry  with 
|Mr.  Potts'  name  --  by  the  way,  does  that  indicate  it  is  a 
separate  conversation? 

-ft Yos. 

Q    There  are  two  names . 


w  York 


the  Times . 
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A    Well,  Fred  Verinder  and  Tom  Kubic.   Those  are  people 
involved  in  this  procj 
Q 

A/^  He  may  or  may  not  be  connected  >(^ith  Arkansas,  but  It 
cou] 

inderneath  Michael  Jolihapn  can  ^ou  read? 
David  Hale. 

Then  underneath  the  redacted  portion  whi^re  you  have 
th^  X  and  a  circle. 

A    Copies  of  correspondence. 

Q  Now,  underneath  Fletcher  and  hotel,  git  Web  Hubbell 
ag|ain,  and  then  you  have  something  redacted.  Tpen/ underneath 
\the\t,  can  you  read  that? 

A  Yep.  Two  or  three  nights  in  a  row/but^ide  the  AG's 
of^ic 

Does  that  have  any  relatipn^ip  to  the  ^sue  of 
Paula  Clidey's   recusal  or  Madison  Guaranty  Savings  &  Loan? 

A    Not  at  all.   It  is  a  reference  to  a  personnel 
matter. 

Q    At  the  time  you  were  involved  with  Mr.  Hubbell  and 
other  people  in  space  allocation  in  the  Department,  is  that 
Iright?  V\ 

\     A    I  don't  think  I  was  ever  involveq  ^n  space 
allocation. 

Mr.  Clark.   Do  you  have  this?   Do  you  haveXthe  calendar? 
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Mr.  Fishman.   Yep.   Page? 


appears  to 


Mr.  Clark. ^--TKeBates 
from  last  pag 
ihman.   Do  you 


hman.   Yes . 

ne33 .   Oh,  I'm  sorry. 

--  I  went  there  as  a 

Ision.   Other  dlvlsio: 
the  --  putting  the  Department  of  Jusjt 
space.   I  believe  --  well,  I  won't  trj 
was  a  question  of  putting  some  of  th^  divisions  in 

outside  the  main  building.   That's  what  it  was. 


MR.  CLARK: 

And  was  your  att^dance  at  that  c|onference  on 
September  16th  merely  as  a  stand-in  for  someone  else? 

A    September  16th  I  was  the  Acting  Assistant  AG. 
Q    I  thought  you  said  that  you  really  didn't  have  a  lot 
of  involvement  into  this. 

A    Well,  that's  true.   I  misunderstood  your  question. 
\l   thought  you  were  talking  about  soraethina^ntirely  different, 
Jeb  Hubbell's  space  on  the  fifth  floor  whiqh\l  had  nothing  to 
do  with. 

Sure. 
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I  did  attend  a  briefing  by  the  Assistant  Acting  AG 
for  the  administrartToh  wlth^fespe^t  to  the  reshuffling  of  some 
of  the  Department  components  outside  tti^  division.   So  I  did 
atten$r  that. 

Q    And>fff§''that  somethlng~~th4t  was  a  m'l^tter  that  was 
ongoing  ^t   some  period  of  time? 

Well,  they  had  been  doing  studies\pn  i 
Q    Did  you  communicate  with  Mr.  Hubbel\  ov^r  an 
expended  period  of  time  on  that  issue? 

A    I'm  not  sure.   Wait  a  minute.   We  are  getting 
co|nfused.   Where  was  that  document?   Room  5218.   That's  where 
meeting  was  held. 
Q    Yeah? 

^A     It  happened  to  be  on  my  calendar .y^  It'^  setting  up  a 
mee'tin^.   I  did  attend  such  a  meeting. 

Okay.   And  my  question  «^as,  subsequent  t^  that 
meeting,  was  there  the  need  for  you  to  continue  to  communicate 
with  Mr.  Hubbell  on  the  matters  that  were  discussed  in  that 
meeting? 

A    No.   This  was  an  informational  meeting  telling  us 
what  was  under  consideration  and  what  the  possibilities  were. 
11  did  not  communicate  with  Hubbell  on  that\ 

Q    Now,  one  thing,  Mr.  Keeney.   Sept]erk)er  20th,  as  you 
cair~teli  from  tne  calendar,  was  Monday;  and  thi.s  —  this 
page,  004503,  indicates  that  the  meeting  was  atXleast  in 
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progress  at  9:00  in  the  morning.   Do  you  have  any  recollection 
how  far  in  advange— felwrt— meetina  was  called? 
A 

What's  your  —  what  is  your  nonh^l  practice  as  far 
as  Arriving  injihe^'Tfibrning?  TJo—you  have  a  s^  time  that  you 
c0me  to  %ife   office? 

I  arrive  usually  between  9:00  an^9:20\ 
Q    Going  back  to  A000330,  a  page  of  yot^r  n^tes .   Going 
ik   to  the  center  of  the  page,  you  read  copie^  ol 
cotrespondence;  and  to  the  left  of  that  you  hav^  t^ie  X  and  the 
cljrcle  and  what  appears  to  be  okay. 

A    Yeah.   I  put  a  note  down  there  that  1/  tfyink  that  I 
Vshciuld  get  copies  of  some  correspondence.   Th«vt's/the  X.   And 

)kay  means  this  I  took  care  of  it,  aske^tha^  it  be  sent 
to' 

Since  it's  underneath  Mietfael  Johnson 'sNiame,  is  it 


bac 


fair  to  assume  or  does  that  refresh  your  recollection  that  you 
were  asking  for  copies  of  Randy  Coleman's  correspondence  to 
the  U.S.  Attorney's  Office  in  Little  Rock  and  their 
correspondence  back  to  Mr.  Coleman? 

A    Yeah,  if  --  if  we  had  it.   Do  we  have  it  in  the 
jflle?   I  don't  know.   If  I  --  I  think  youVare  suggesting  that 

made  a  request  to  Carver  who  was  in  the  iSr^uds  section.   I 
dorr*t  Know  that  they  had  that  corraspondaiTfce  4t  the  point. 

Q    No,  what  I'm  wondering  is,  did  you  asV  on  this  date. 
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f  s  the 


1  during  this  call  with  Michael  Johnson,  to  receive  copies  of 

2  the  correspondensi 

3  A    J2ff\,    I  may  well  have.   I  ma^^^^ll  have.   I  don't 

4  recall/it  specifically,  but  it  makes  sense^that  I  would  have 

5  madja   that  requei 

6  /   Q   /tJoes  that  indicate  that  this^w^s  the  N^irst  time  that 

7  ^ou  w^e  communicating  with  Little  Rock? 

8  /    /A    Well,  right  up  ahead,  the  top  there\  I  \ifas  talking 

9  /  to /Fletcher  Jackson. 

10  /   Q    But  it's  the  same  day. 

11  I   A    Same  day,  yeah.   I  don't  know  whether  I thi 

12  \  fi^st  day. 

13  \   \  Mr.  Clark.   Tell  you  what,  why  don't  we  t^e  ^  short  break 

14  s*p  W^  can  gather  a  series  of  documents  that^e  a^e  going  to  go 

15  th^u^  next. 

16  \ir.\Fishman.   How  many  areas 

17  four?   What  have  you  got  left? 

18  Mr.  Sharman.   At  least  two. 

19  Mr.  Fishman.   Which  two? 

20  Mr.  Clark.   I  am  probably  going  to  go  till  4  at  least. 

21  Mr.  Fishman.   What  else  have  you  got? 

22  ~1  Mr.  Clark.   We  haven't  even  discussea^^he  actual 

23  recusal.   We'll  take  a  couple  minutes  to  g^t\documents  in 

24  orSer^; 

25  [Recess. ] 


that  was  thaci  of  the 


3319 


115 


1  BY  MR.  CLARK: 

2  Q    Mr.  Ke»ney7  once  you—atarted  talking  to  the  U.S. 

3  Attorney'fl^Of f ice  In  Little  Rock,  wou>d  you  say  that  you  were 

4  assum^g  a  fair  amount  of  responsibility  r()r  the  matter? 

5  /   ^         For^theTf^elationsKTjr-with  Hale? 

6  /   Q  /'For  the  issue  of  whether  Case"^should\  be  recused, 

7  /What  yas  going  to  happen  — 

8  /    /A    Yeah. 

9  I    /  Q    --  with  the  Hale  matter. 

10  /   A    I  would  say  so,  yes. 

11  1   Q    And  were  you  reporting  regularly  to  ahyohe  within 

12  \  th|p  Department  about  your  contacts  with  Little  /Roqk? 

13  \   \  A    I  assume  I  was  reporting  to  either  ti&vej Margolis  or 

14  El:iil\Heymann.   I  don't  recall  the  specific  (Tonversation. 

15  \  CX   We  haven ' t  seen  any  memoranda^that  you\  wrote . 

16  X  \  It  was  probably  oral. 

17  Q    Now,  we  have  — 

18  A    It  could  very  well  have  been  oral.   I  —  I  use  the 

19  telephone  a  lot  for  business. 

20  Q    Well,  I'll  summarize  by  saying  that  a  number  of 

21  documents  we  have  been  provided  indicate  that,  beginning  on 

22  Iseptember  20th,  you  began  to  communicate  ^\h   people  who  were 

23  Involved  with  this  matter  on  a  daily  basis.]  \We  did  not  see 

24  documents  that  reflected  that  prior  to  septembW  20th. 

25  Now,  some  of  the  documents  —  and  they  areNjiot  your 
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1  documents,  they  are  other  people's  —  indicate,  in  substance, 

2  that  you  werp--taking  a  strong  position  that  Miss  Casey  should 

3  recuse  h^self, 

4  /For  example,  we  have  a  document,  FBI-(h)001922,  which  is 

5  sc^jfie  handwritr6en  notes  dated  Septernbeo;^  22nd,  1^93.   Keeney 

6  Has  --  jind   it's  shorthand  for  I  think  had\been  isalllng. 

7  /Keen^V  wanted  USA  to  recuse  from  this  case.  \She\said  no. 

8  /    /  Then  FBI-00001924,  somebody's  notes.   It ^app^ars  from 

9  co^iversation  with  Steve  Irons,  who  was  an  FBI  a^ent  out  in 

10  Lilttle  Rock,  DOJ  still  pressuring  USA  to  recuse^   She 

11  1  disagreed. 

12  \   \   But  then  at  the  bottom  there's  an  indication /USA  leaning 

13  ^ow^rd  recusing  her  whole  office.   Is  it  youi/ rec/ollection 

14  thatxMiss  Casey  went  back  and  forth  on  thijT'  Issufe  or  was  she 

15  faiVly\^onslstent? 

16  A\  /  I  don't  remember.   Let  he   jnst  cay  I  did'  come  on 

17  pretty  strongly  whether  she  should  recuse.   I  felt  strongly 

18  about  that  subject.   She,  on  the  other  hand,  felt  strongly 

19  that  there  was  no  need  for  her  to  recuse  and  took  it  almost  as 

20  a  personal  affront  that  she  didn't  have  sufficient  integrity 

21  to  handle  the  matter.   And  so  I  don't  recall  her  relenting. 

22  IPeriod.   I  don't  recall  any  conversation  w!^t\h  me  where  she  was 

23  relenting,  but  there  may  have  been. 

24  Q    Okay.   Now  the  documents  also  indicate  —  and  I  can 

25  summarize  —  that,  from  hej.  point  of  view,  it  wa^  her 


3321 


117 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


relationship  with  Governor  Tucker  that  should  be  of  primary 
concern.   Is  that— th«  way  you— tgrnember  her? 

A    Jet   one  point,  she  --  I  guesS^I  must  have  had  several 
conversations  with  her.   At  one  point  —  ^  some  point  --  and 
I  g>i^ess  it  must-'^wr\^eT)een  in~Conv«rsation  wi^  her,  because 
s}(e   did  emphasize  the  relationship  witn\Tucker Vnd  his  wife 
*hich  ^  —  I  thought  was  a  reason  for  recusal.   $ut  the 
relationship  with  the  Clintons  was  an  even  mo\e  iii|portant 
reason  for  recusal . 

Q    Okay.   And  so  it  was  your  position  thit  4ven  if  it 
just  a  matter  involving  Governor  Tucker  thejfacpts  still 
warranted  her  recusing? 

A    I  don't  know.   I  never  focused  on  tl^t. 
^Q    You  were  really  focusing  -- 

I  was  focusing  on  the  relation^ip  with  Clinton. 
Clin^n  \as  the  person  who  put  her-^in  office,  and^hat  was  my 


primary  focus.   It  was  his  hometown,  her  hometown,  and  I 
thought  the  appearance  was  pretty  bad. 

Q    And  what  you  were  concerned  about,  if  I  might,  would 
it  be  that  if  Miss  Casey  made  a  decision  that  benefited 
President  Clinton  people  might  say  it  was  her  relationship 
rith  him  that  biased  her. 

A    Exactly.   Yes. 

~Q Okay. 

A    I  really  felt  it  was  in  her  Interest  tp  put  on  it 
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differently  to  recuse  herself  --  her  personal  Interest  as  well 
as  her  professjjMwrnnterest^ 

Q   /Because  she  would  avoid  -- 

She  would  avoid  the  criticism  thc^^  would  inevitably 
flQ«ir  if  she  w^re'Tiandllng  the  mat 

Q  /'I  want  to  go  back  a  little  bi€Nto  the\ facts  you  got 
Erom  Mien  Carver.   Now,  that  concerned  the^isposition  of  the 
first  RTC  referral.   Did  you  speak  to  Miss  Casey  a^out  whether 
th^t  matter  had  been  disposed  of  by  her  office?\ 

A    I  don't  recall  talking  to  her  about  tl^e  I^adison 
Guaranty.   What  I  might  have  done  is  said  —  I  i^iglit  have  said 
this  —  and  I  am  not  positive  —  in  the  course  lot   jche  recusal 
liscussion:   You  should  recuse  with  respect  to'  Da^^id  Hale;  and 
wl«il^  the  Clintons  are  on  the  periphery  of  Madison  Guaranty, 
you\sntould  be  out  of  that,  too.   But  I  j:>-^I'm  not  sure  I  ever 
did. 

Q    Okay. 

A    But  that's  the  way  I  felt.   Whether  I  reflected  that 
in  conversation,  I  don't  know. 

Q    Do  you  have  a  specific  recollection  of  discussing 
the  fact  that  her  office  had  not  yet  indicated  to  the  RTC 
whether  it  was  going  to  decline  prosecutio\i\on  the  original 
Ireferral? 


Mr.  Fishman.   If  he  knew. 
Mr.  Clark.   If  he  knew. 
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Mr.  Flshman.   Right. 


The  Wltne^g-r""^  I  don't  have 
'BY  MR.  CLARK: 
Okay.   Now,  again 


ocuments  reflect 
on  this 

a  number  of 
ng  documents 
was  working 
hat  in 


th^t  you  wer^^-Mcelvlng  pretty 
(r'atter  g^  the  end  of  September  and 
/the  Fpl   documents  reflect  that  the 
from  the  RTC  because,  among  other 
on/ new  referrals.   Do  you  remember 
Oc/tober  of  1993? 

A    The  only  thing  in  that  general  area  I  re^nember  is 
somebody  in  Little  Rock  telling  me  they  were  havirig  trouble 
itlng  the  referrals  from  —  from  the  RTC.   And  fl   think  we 
o'f feVed  to  try  and  help  and  get  the  referrals  ov/fer.   There  was 
som^tlY^ng  like  nine  additional  referra 

Did  you  ever  actually  sfe  thos 

A    I  don't  think  so. 

Q    —  new  referrals? 

A    I  don't  think  so. 

Q    Do  you  remember  discussing  the  allegations  contained 
in  those  new  referrals  with  anyone? 

A    No.   In  the  normal  course  I  woul^Clk't  get  involved  in 
It.   I  would  --  if  we  got  the  referrals,  in  chey  come  into  me 


personally,  I  would  send  them  over  to  the  frauc^  section  for 
analysis  and  comment. 
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so  sure  we  nSt 
no  recollection 


Federal  Bureau  of  I 


gottc 


jferral  that 


tten  them. 

of  anyone,  for 

tlon  saying,  we 
Clinton  campaign 


jnd  as^a  target  of  the  referral? 


As  a  target  of  one  of  the  referral^? 
Yeah. 

One  of  the  nine? 
Yeah. 

I  could  have  had  such  a  conversation./  Spe  if  I  got 
thiet,  I  got  the  report,  I  would  immediately  serid  ^t  to  our 
Lie  integrity  section  for  analysis  as  to  w^etf^r  or  not 
ti(er\^  was  a  campaign  violation. 

Did  you  express  to  people  at^Ffil  headq\jarters  that 
they  ^lotv^d  keep  you  apprised  of  ^ervthinq  that  was  happening 
in  connection  with  the  Hale  investigation? 
A    I  think  I  did,  yes. 

Q    So  if  they  received  copies  of  these  nine  referrals 
in  the  middle  of  October  you  would  have  expected  that  they 
would  have  informed  you  of  any  pertinent  information  in  them 
lat  about  that  time? 
A     Yes. 


Q    And  you  would  be  upset  if  they  didn't  do  that? 
A    Yeah.   If  I  asked  them  to  keep  me  apprised  of 


3325 


121 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


anything  with  respect  to  the  Hale  allegations,  yes. 

The  nejtt—tTocumenfT—waxvt  to  show  you  Mr.  Keeney  is  a 
scument.  Bates  stamp  numberN3l92204  and  002205. 
it. 

^  of 


morandum  at 

t\e   Deputy 
matter  in 

ral  Bureau 
Imin^l  Division 
tigation. 
een  talking 

to  people  in  Little  Rock  and  at  the  Bureau  for  over  a  month. 
A    Upstairs  knew  that. 

Q    Okay.   If  they  knew  the  length  of  time,  then  why  did 
you  have  to  prepare  this  document  at  this  time? 

A    I'm  trying  to  see  what  is  new  in  it.   Well,  one,  he 
^as  indicted. 

Q    Back  in  September. 

~A Yeah. 

Q         Three  days   after  -- 


41-378  97-52 
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A    Okay.   The  only  thing  that  seems  to  be  new  is  the 
next  to  the  l^sf^ragraph  wltlT^re^pect  to  the  Governor,  Seth 
Ward.   B>H^  that's  not  unusual  to,  if  y^^^^have  an  item,  a 
curre/ft  item,  to  give  some  of  the  --  some  d^  the  background. 
Beotiuse  you  parf  t  assume  that  the"T>eguty  Attois^ey  General  and 
the  Attojrney  General  retain  all  the  information Vthat  has  been 
jrovided  to  them  in  the  past,  so  you  try  to^ive  Vhem  a 
shorx  --  a  short  update  if  you  have  a  reason  rpr  spending  them 
an /urgent  report 

Q    So  between  September  20th  and  October  1 28th,  it  was 
sropriate  to  give  these  updates  only  in  oral  form  and  at 
\s   point  -- 

A    Well,  there  wasn't  much  in  the  way  df   ubdates  as  I 
^call.   It's  just  we  had  come  to  an  imj«isse/on  the 
recii^aJ\  of  Paula  Casey,  which  I  think^took  place\some  time 
after  ^i^  memorandum. 

Q    Was  it  your  intent  to  try  to  force  this  issue  of 
Miss  Casey's  recusal? 

A    Yes.   It  was  just  a  question  of  time  when  she  was 
going  to  be  forced  out,  because  there  was  no  doubt  in  my  mind 
about  that 

Q     Is  there  a  particular  reason  why\^ou  waited  over  a 
)nth? 


apt 
ithJ 


A    I  don't  know.   I  don't  recall  any  reason  for 
waiting. 
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1  Mr.  Fishman.   To  wait  a  month  to  write  the  urgent 

2  report? 

3  Mr.  Cla^^^^^  To  try  to  force  tRfe^^ssue  of  Miss  Casey's 

4  recusal^'  I  believe  that  he  said  the  pur^se  of  this  was  to 

5  foro^  that  Issue. 

6  /Mr.  Fl^Tman.   I  don't  think  that"-4<as  yourXquestlon. 

7  /    T»)^  Witness.   I  don't  think  I  said  tn^t.   r\was  trying  to 

8  /force'  the  issue  but  not  necessarily  with  --  in^ith  fhls 

9  /  membrandum. 

10  I    /Mr.  Fishman.   If  you  read  back  the  questloyi  a^d  answer, 

11  1  th(at  wasn't  your  question. 

12  \    I    BY  MR.  CLARK: 

13  \   \  Q    If  you  look  at  the  second  page,  0020^  -f    002205, 

14  narqon  me. 

15  \  V    Yeah.   Okay. 

16  \Q  \  On  the  third  to  last  paragj?^h  Hale  ha^been 

17  uncoop^X^tive.   Given  an  opportunity  LU  provide  information, 

18  he  refused,  stating  that  he  would  do  so  only  if  given  full 

19  Immunity. 

20  A    Yes. 

21  Q    You  didn't  make  any  mention  of  the  offer  to  have  - 

22  nwithdrawn.   There's  no  mention  of  his  lawj^^r's  mistrust  of 

23  Miss  Casey's  office  in  there. 

24  V_  A    No,  there's  not. 
25 


Was  that  intentional  or  is  that  just  an  oversight? 
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A    Well,  I  don't  know  that  it  was  either.   I  mean,  I 
wasn't  trylna,^<J''conceal  that  fa^T>.-^  An  oversight?   Maybe  it 
belonged/fn  there,  maybe  it  didn't.   Butsthey  had  been  --  they 
had  fy^n   informed  of  that  orally.   I  Just  ol^n't  put  it  in 
th^ 

Q  /showing  you  now,  Mr.  Keeney,  0a&767  an^  006768,  a 
two-p^ge  —  well,  actually,  it  is  a  one-page\lett^r.   The 
secc 

Yeah. 
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RPTS  BLAZEJEWSKI 
DCMN  QUINTERO 


RTC 
Ided  not  to  -- 
action  on 


lying  that  th 
:o  decline  to  take 
referral? 
:tne3s  nods  head.) 
date  of  that  is  0 
your  urgent  memo,  urgent 
Re(no.   Were  you  aware  that  Ms. 
:ter  when  you  sent  your  urgen 
A    No.   If  the  question 
sitate  the  urgent  report, 
Did  you  ever  see  a  dr 
I  don't  think  so. 
Q    There  is  -- 

A    Just  for  clarification,  it  looks  as  if  there  were 
conversations  with  the  Executive  Office  of  the  United  States 
Attorneys  rather  than  with  the  Criminal  Division  with  respect 
to  her  relationship  with  the  RTC.   That  is  my  reading  of  it. 
Q    Well,  were  you  in  communication  yXth  Ms.  Casey  in 
le  latter  part  of  October  of  1993? 


A    I  don't  recall  being  in  communication  with  her.   In 
reviewing  it,  nothing  stands  out  in  reviewing  my\ notes. 
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s.    Harris 


I    show  you   now  what    is   Bates   stamped   007541,    the 

lumbered.      Now, 
'.    an   urgent 
/hat    I   would 
like  vy>tr^o   focus  on  are~Ch«^two  paqes\that  come  after 
docup 

Okay.  \  \ 

that  there  is  a  signifXcan^  amount  of 
two  pages.   My  first  guest^ion  is  whether 
recognize  the  handwriting? 
A    It  could  be  JoAnn  Harris. 
Q    Did  you  have  some  sort  of  briefing  w 
It  the  end  of  October  of  1993? 
\A    Ms.  Harris  was,  she  was  sworn  in, 
Nov^mb^^r,  but  she  had  been  there  since 
been  fche^  for  a  while.   She  was  genera 
going  on. 

Q    Was  there  a  particular  reason  for  that? 
A    A  particular  reason  for  what? 

Q    That  she  was  generally  aware  of  what  was  going  on 
Why  was  she  included  in  the  information? 

A    Why  was  she  included  in  the  info^ation?   She  was  a 
department  employee,  so  --  and  she  was  about  Vo  become 
Assistant  Attorney  General.   That  was  goi"ng  to\be  one  of  her 
main  responsibilities,  so  it  seemed  natural  to  keep  her 
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rticularly 


informed. 

Mr.  Clark^^^-'Tt^asn' t  a~'t?±elc  question. 
Mr.  ^Ishman.   Off  the  record. 

BY  MR.  CLARK: 
Q    Do^yotrrecall  any  speciTlrG^espGnseXthat  you  got 
f/tom  any^zrfie  in  the  Department  to  this  ur^nt  rep^ort  that  you 
/sent  j^ut  on  October  28th? 
A    Is  this  the  one? 

Q    Really  the  preceding  document  that  yo\i  hiid. 
A    I  don't  recall  anything  specific.   But  i1:  was  a 
mattter  of  continuing  interest  in  the  Department!  p< 
between  the  second  floor,  that  is  the  Criminal  /Divfision,  and 
rhe\ fourth  floor,  the  Deputy's  Office,  that  ws/ were  of  the 

L,ew\that  she  had  to  recuse  herself,  and  it/was  lust  a 
queXti\n  of  what  was  going  to  precipitate  the  recusal . 
You  did  not  instruct  Ms  [Casey  to  write  the 
October  27th  letter  to  Ms.  lewis? 

A    I  did  not  instruct.   I  frequently  suggest. 

Q    Did  you  suggest  that  she  do  that? 

A    I  don't  think  so. 

Q    Showing  you  next  007358  and  59. 

A    Okay. 

Q    Mr.  Keeney,  was  there  a  particulak:  Veason  why  within 


four  days  of  sending  an  urgent  report  -- 

A    Sometimes  we  send  them  on  consecutive  Mays, 
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Q    Okay. 

A    Yeab-^-Tlie  WashingtoxT^Poat  and  the  Wall  Street 
Journal  article,  the  new  information,  ^Kiyersion  of  the  Madison 
Guar^ty  Funds  to  political  campaigns, 

Q    Noy-;-''rt  says  in  the  sec&nd^ull  paragraph  on  the 
'econd  p^ge  and  refers  to  the  two  articl^  thatXyou  have  just 
mentioned,  it  says:   "Based  upon  our  reviewNof  these  press 
reports,  the  allegations  and  the  referrals  di£^fer\from  the 
allegations  reported  in  our  October  28th  urgenti  report,  and 
thjat  the  referrals  center  on  transactions  involyinj  funds 
allegedly  diverted  from  Madison  Guaranty  to  lociil  political 
campaigns,  including  contributions  to  pay  off  tiheri-Governor 

liViton's  1984  gubernatorial  campaign  debt  ancl  borrowings  by 
AtkaVsas  Governor  Jim  Guy  Tucker  during  th^/mid-/980s  when  he 
was\an\attorney  in  private  practice." 

e  time  that  you  wrote  t^iis  document,  youl  were  not 
aware  from  discussion  with  the  FBI  of  the  substance  of  that 
particular  referral? 

A    Substance  of  which  particular  referral? 
Q    Well,  the  nine  new  ones.   Or  were  you? 
Actually,  the  next  paragraph:   "We  have  discussed  these 
Uew  allegations  with  FBI  headquarters  and  9\ve  asked  that  we 
I^  kept  posted  as  developments  warrant." 


Do  you  see  that? 

A    Yeah.   I  still  don't  understand  your  c^estion. 


3333 


129 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


fs,  you  have  ^tsciissed  the  allegations  with 
FBI  headquarters,  did  they  tell  you  th^x,  actually  had  the 
referi^ls? 


wa 


Mr.  Fisbman.   Headquarters  oi 
BY  MR.  CLARK: 

Did  they  tell  you  the  FBI  had  the\refei;rals? 
A     I  don't  know  that  they  did.   They  h^d  --^  as  I  read 
this,  the  FBI  had  the  referrals.   Whether  they\had|  them  in 
Lljttle  Rock  or  Washington  or  both,  I  don't  know^  biit  they 
uld  very  well  have  had  them  in  Little  Rock,  ahd  the  Bureau 
acting  on  a  teletype  out  of  Little  Rock,  l/dor/'t  know. 
Q    Okay.   You  didn't  have  them? 
No. 

You  didn't  have  copies  of 

ur  knowledge,  Gerald  Ma^owell  didn't  hai^e  copies  of 
them? 

A    Not  at  that  point,  no. 

Q    The  very  last  paragraph  says:   "The  Criminal 
Division's  Fraud  Section  has  formed  a  team  of  trial  attorneys 
who  would  be  prepared  to  assume  responsibility  for  the 
llnvestigation  of  these  matters  if  that  sho\^l^d  prove 
necessary. " 


Let's  deal  first  with  that  first  sentence\  When  was  the 
team  of  attorneys  first  discussed? 
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A     I  don't  know.   Sometime  prior  to  this,  obviously. 

Q    Were  You—irnvoivecT^tn— those  discussions? 

A  /I^was.  I  was  of  the  view  £h^  we  had  to  be  prepared 
to  tak^  these  over  because  ultimately  Paul>^  Casey  was  going  to 
haye  to  get  oui 

Q   /And  who  was  involved  in  thes^^^iscus^ons  as  far  as 
/formip^  the  trial  team? 

A    I  am  almost  speculating  on  this,  bu"^  it\  would  almost 
haye  to  have  been  Jerry  MacDowell  and  myself.  \We  probably 
di/scussed  it  with  Public  Integrity  at  that  timej,  t^o. 

Q    That  would  be  Mr.  Gangloff? 

A    I  only  mention  that  because  some  of  t/he^e  are 
\caApaign  violations,  finance  violations  which/wou^d,  the 
expertise  is  in  the  Public  Integrity  Secti< 

The  three  gentlemen  who  were  ^VentualHy  selected, 
Mr.  rt^aV? 

A    Makay . 

Q    Mr.  Bostwick  and  Mr.  Nixon,  what  sections  were  they 
in? 

A    Makay  was  in  Fraud,  and  I  think  the  other  two  were 
also  in  Fraud.   Nixon  was.   Bostwick,  I  am  not  positive. 

i    Is  that  based  in  Washington? 

A    Yes. 
-Q All  three  of  them? — 

A    Ves. 


3335 


131 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Q    Were  any  of  them  members  of  the  New  England  Bank 
Fraud  Task  Forcej 

A  /T  don't  know.  I  don't  thlrtlt^akay  was.  Makay  was 
handling  cases  out  of  here  and  he  may  have^tried  some  in  New 
England,  I  thljiJt-tte^ld .  NrxoTT7~~-I^  don '  t  know,  and  the  other 
f^ellow  lydon't  know  at  all,  so  I  don't"1t(iow  whe^t  his 
ackground  was . 

Q    You  were  Involved  personally  in  thaH^  selection 
process? 

A    Yes. 

Q    And  do  you  know  who  Deb  Smith  is? 
A    Debra  Smith,  yes. 
Q    Who  is  she? 

A    She  is  an  attorney  in  the  Fraud  S 
ofX^he^New  England  Task  Force,  Banking 

During  what  period  of  t 
force,  do  you  recall? 

A    Oh,  sometime  in  the  1990s.   I  can't  pinpoint  the 
time.   She  may  no  longer  be  there.   I  am  not  sure. 
Q    Okay. 

If  I  understand  you  correctly,  she  was  with  the 
Department,  meaning  main  Justice,  and  then\^he  was  also  with 
rhe  task  force? 

ft Yes . She  tried,  among  other  cffS^s,  \he   reverend 

down  in  North  Carolina,  Bakker,  she  was  co-counsel  in  that, 


who  was  head 


task 
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'at  some 


1  and  she  is  a  fairly  experienced  trial  attorney. 

2  Q    Now,  the_3«cond— sentence  of  that  final  paragraph: 

3  "We  have  dir^ussed  the  Little  Rock  lT«festigation  with  the 

4  United/States  Attorney  and  the  First  Assr^ant  United  States 

5  Aty»rney  in  Little— Roclr:   The— Uxxited  states  ^Attorney  has  not 

6  r;equested/<5ur  assistance  in  investiga^l^^lg  or  pVosecuting  these 

7  yfeatter^  to  date."   Those  two  sentences.   \.     \ 

8  /    /A    What  is  the  question?  \    \ 

9  /    /   Q    The  question  is.  Is  that  in  any  way  Inaacurate  as  to 

10  ycfur  conununications  with  Ms.  Casey?  1 

11  I    A    Well,  she  hadn't  requested  assistance. 

12  \   I   Q    Does  this  reflect  that  you  had  told 

13  \poXnt  that  she  should  recuse  herself? 

14  \   \  A    Does  this  reflect? 

15  \   C     Yes. 

16  \A  \  No.   But  everybody  knew^,.feh^t  I  had  taketi^  a  strong 

17  positioVon  her  recusal. 

18  Q    Did  you  intentionally  leave  out  of  this  memorandum 

19  the  fact  that  you  had  urged  her  to  recuse  and  she  had  refused? 

20  A     No. 

21  Q    You  were  not  trying  to  mislead  Ms.  Reno  or 

22  \~\Mr.    Heymann  by  characterizing  the  discussions? 

23  \  A    Let  me  add  just  for  the  record,  \   Isjon't  mislead  any 

24  ot^nny  superiors. Tf  T  rilri,  T  should  be  fJ^ed,\  and  if  I  was 

25  doing  that  I  would  quit.   So  I  want  that  straight,  okay? 
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Now,  if  you  will  rephrase  your  question,  I  will  try  to 
answer  it. 

Q  /^The  question  is,  by  not  incrtiding  in  this  paragraph 


that  you  had  told  Ms.  Casey,  had  urged  her  to  recuse 


Now,  maybe 
detail  on 
trongly  that 

to  include 


refused  to 
Everybody  knew  that, 
particular  enough  to  s 
/erybody  from  me  on  up 
)  get  out. 

So  that  there  was  no  r 
at  information? 

A    No  reason  not  to  inclu 

Q    Then  the  last  sentence 

tiend  action  by  the  Criminal 

th^Urt^ted  States  Attorney  or  de 

Can  ybiy  ^plain  to  me  what  you  me^nt  by  that 

A    Yeah.   I  don't  remember  us  moving  to  take  it  over 
immediately.   I  was  trying  to  pass  the  suggestion  that 
ultimately  we  are  going  to  have  to,  we  are  going  to  have  to 
seriously  consider  it. 

Mr.  Clark.   For  the  record,  we  are  being  joined  by  Alison 
|Watson  who  Is  part  of  the  professional  sta 
Mr.  Sharman  has  left  us  for  a  bit 


BY  MR.  CLARK: 
Q    Do  you  recall  a  meeting  in  main  Justi<3e  which 
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1  Ms.  Casey  attended  at  which  the  issue  of  her  recusal  was 

2  discussed? 

3  A    No.   I  do  not. 

4  Q    So  you  don't  recall  attending  a  meeting  with  Phil 

5  Heymann,  JoAnn  Harris,  Larry  Urgenson,  Joe  Gangloff,  Anthony 

6  Moscato? 

7  A    No. 

8  Was  Casey  present? 

9  Q    Yes . 

10  A     I  don't  think  I  have  ever  met  Casey.   I  realize  that 

11  some  of  the  scheduling  indicates  that  I  was  at  the  meeting  and 

12  I  assume  I  was  invited,  but  for  some  reason,  if  I  attended 

13  that,  I  have  no  recollection  of  having  attended  it. 

14  Q    If  I  understand  it,  then,  you  having  pretty  much 

15  been  the  point  person  for  the  Department  between  September 

16  20th  and  the  beginning  of  November,  meaning  Mr.  MacDowell  was 

17  reporting  to  you,,  other  people  perceived  that  you  were  the 

18  person  behind  Mr.  MacDowell,  you  had  had  conversations  with 

19  Ms.  Casey,  you  are  saying  that  you  did  not  attend  a  meeting 

20  which  you  had  listed  in  your  calendar  at  which  the  issue  was 

21  going  to  be  raised  whether  she  needed  to  recuse  herself? 

22  A    I  have  no  recollection  of  attending  that  meeting.   I 

23  think  it  is  the  type  of  thing  I  would  have  remembered.   That 

24  is  not  the  first  time  they  have  me  attending  a  meeting  that  I 

25  don't  go  to. 
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1  Q    Was  this  a  matter  that  you  considered  important  at 

2  that  time? 

3  A  /Absolutely.   I  have  no  explanation  as  to  why  I 

4  wasn^  there,  but  I  have  no  recollection  of^  having  been  there. 

5  /  Q    Ju^t-'Sne  moment,  pleast 

6  /    A  /^  If  you  have  got  something  thafc\would  Vefresh  my 

7  /recollection  I  would  appreciate  it,  becauseVI  agree  with  you, 

8  /  tha/  it  is  a  meeting  that  normally  I  would  be\exp^cted  to  be 

9  I    at/. 

10  I   Q    Well,  we  may  come  back  to  that, 

11  I  Showing  you  now,  Mr.  Keeney,  two  documents).   |rhis  goes 

12  \  ba\ck  a  little  bit  in  time.   The  first  is  00725fi  through  and 

13  \ln{\luding  007263.   The  first  page  appears  to  kie  iJy   title  a 

14  r^utM.ng  and  transmittal  slip,  and  that  is  attached  to  a 

15  merhprii:»dum  for  the  Attorney  General,  (i^Zed   Marcji  16,  1992, 

16  reappointment  of  special  counsel,  [""and  then  the  seqond  document 

17  007264  through  and  includino  007300. 

18  A    Okay. 

19  Q    Mr.  Keeney,  the  transmittal  slips  on  front  of  each 

20  of  these  two  documents  is  dated  September  30th  of  1993,  and 

21  the  subject  of  the  memorandum  attached  in  each  case  concerns 

22  Ithe  general  subject  of  Independent  CounselyX  and  it  appears 

23  from  the  transmittal  slips  that  you  sent  tnes^^e  memoranda  to 

24  Attorney  General  Reno.   Do  you  recall  doing  th^t? 

25  A    I  don't  have  any  specific  recollectioh  of  doing  it 
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but  I  have  no  doubt  that  I  did  it. 

Q    Do  \rpu---recall  ln~c^Tm«ction  with  David  Hale 
discussip^  the  issue  of  the  appointme>K.  of  the  Special  Counsel 
In  tl>e  period  of  September  and  October  of\^^993? 

A    WeJJrr'''obviou3ly,  there~~was  some  di^ussion,  and  it 
I'eemed  l^Tke  we  were  heading  into  a  situ^ion  iiV  Little  Rock 
/wher^we  had  to  give  some  thought  to  one,  ^ttinb  the  United 
Sta£es  Attorney  out  of  it  and,  two,  either  tajcin^  it  over 
ourselves  or  ask  for  an  Independent  Counsel, 

Q    And  what  would  be  the  concern  that  mUghtl  cause  the 
j)pic  of  Special  Counsel  being  considered? 

A    The  allegation  that  Hale  was  making  ^ga^nst  Clinton. 
Q    Okay. 

Now,  obviously,  until  President  Clint9il  reqiiested  it, 
th4fe\/as  no  Special  Counsel  in  this  ij 
Right. 

Q    Do  you  know  of  a  reason  for  that,  why  it  was  not 
until  January  that  that  occurred? 
A    No. 

Q    Prior  to  January  of  1994,  did  you  have  a  particular 
opinion  that  you  expressed  within  the  Department  on  the  issue 
fwhether  a  Special  Counsel  should  be  appointed  in  connection 
lith   the  Hale  investigation  and  the  Madison  Guaranty 


investigation? 

A    I  don't  recall  any  specific  conversations.   But  I 


3341 


1 

2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


can't  say  they  did  not  have  any  such  discussion,  because  there 
was  an  obvious  thing_that  ifthe  Hale  allegation,  if  he 
persisted  ln''^at  allegation  and  we~4iad  the  Clintons  on  the 
periphery  of  Madison  Guaranty,  that  not  only  the  United  States 
Att9rney's  Of fice^Jaut,^  the  Department  itself  yas  in  a  poor 
position  tp^redibly  handle  the  matteiv  so  obv\ously  I 
requested  materials  with  respect  to  the  apjKJintnv^nt  of  a 
'so-called  administrative  Independent  Counsel. 

Q     In  the  period  leading  up  to  NovemberXand  Ms.  Casey's 
refcusal,  did  you  consider  whether  some  of  the  arguments  for 
Ms.  Casey's  recusal  might  apply  to  the  Department  ds  well? 

A    Pre-umably  we  did,  because  the  Departmenc  is  loaded 
\wiAh  appointees  directly  appointed  by  President  Clinton.   When 
)(ou\are  dealing  with  an  allegation  against  him,  (Credibility 
sts.ll\has  to  be  evaluated,  you  have  to  giye  cons(ideration  to 
your\pp\ions . 

Are  you  familiar  with  the  Silverado  investigation? 


Is  that  the  one  in  Denver? 
Yes. 

Involving  Bush's  son? 
Yes. 

I  am  generally  familiar  with  itr\yes, 
Were  you  involved  in  the  discussijOxjs  concerning  the 
isal  of  the  U.S.  Attorney  from  Coloradg^ 
A    I  was  not. 
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Q    Did  that  case  come  up  in  any  of  the  discussions  of 
the  handling  ojL-^X^e   Hale  mattel"~^ad  the  Madison  Guaranty 
matter  ijt^September  and  October  of  199"! 

As  a  matter  of 
f a/t ,  I  don  ■ 


say, 


ill  any 


^didn't  have 
^nything/'to  do  with  the  Silverado  matterV^and  l\didn't  really 
/know  ^hat  much  about  it. 

Q    It  is  fair  to  say  that  it  was  your  bers^nal  view 
th^t  this  was  a  case  where  the  allegations  requireld 
Ma.  Casey's  recusal  but  were  not  such  that  requjlred  a  special 
cpunsel? 

A    Well,  one,  I  agree  they  required  Ms. /Carey's 
^usal.   With  respect  to  a  departmental  recusal,/  I  guess  I 
(t  prepared  to  take  the  step,  absent  our  people  taking 
ove^^^  tjje  investigation  and  getting  a  l>ttle  morek  detailed 
inforhiatlon  as  to  the  specifics  afid  whether  or  not]  when  we  got 
the  specifics  we  would  feel  comfortable  in  handling  the 
matter,  but  I  hadn't  reached  that  point,  but  it  was  a  matter 
of  some  concern,  yes. 

Q    Would  you  and  Ms.  Casey  ever  discuss  the  specific 
matter  of  the  case  being  handled  by  the  Department  itself  if 
she  recused  herself? 

A    I  think  we  probably  did,  because  )l \was  of  the  view 


that  this  would  be  an  office  recusal  with  them\  keeping  one 
assistant  in  the  case  and  putting  a  team  in  from  the 
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1  Department.   It  almost  had  to  come  up  In  our  conversations. 

2  Q    Why  y^AB—ZXiT  In  youf~~vi«i*^,  her  entire  office  had  to 

3  be  recuse 

4  A    I  thought  that  the  leadership  of\^he  Investigation 

5  hatj^  to  be  tak^n-^ut . 

6  /    Q  /Why? 

7  /     ^    For  appearances  sake,  even  though\the  C^nlted  States 

8  /  Attotney  Is  recused,  staff  Is  there,  they  work^  fo^  her,  and  I 

9  /  thought  general  appearances  required  It. 

10  I    /   Q    In  other  words,  even  though  she  was  n^t  personally 

11  I  Inivolved,  her  subordinates  who  would  be  making  ipec^slons  could 

12  \  bel seen  as  — 

13  \   \  A    —  being  Influenced  by  her. 

14  \  \Q    Now,  a  similar  sort  of  argument  cplild  I6e  made  In 

15  con'nec'tlon  with  the  Department  Itself  hdifdllng  It? 

16  X  \  Absolutely,  but  the  Department  Is  a  much!  bigger 

17  Institution.   It  Is  able  to  handle  that  sort  of  a  thing  better 

18  than  a  relatively  small  United  States  Attorney's  office. 

19  Q    And  would  you  just  clarify  what  you  mean  by  the 

20  Department  being  able  to  handle  that  better? 

21  A    Well,  the  Department  has  a  strong  cadre  of  career 

22  people.   We  really  don't  care  which  polltlcXl  party  Is  in 

23  <\fflce.   They  do  their  job,  and  they  keep  an  Vye  on  each  other 

24  to  make  sure  that  everyone  is  doing  tneir  job,\and  there  is  a 

25  great  deal  of  confidence  In  the  Attorney  GeneralXthat  she 
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would  make  certain  that  we  did  do  our  job  right. 

Q    Oka\ 

To  y<iur  knowledge,  though,  Mr.  Jdtinson  and  Mr.  Jackson 
and  t^e   other  people  who  are  career  people^ 

A     I  ^nKTfot  casting  any  a^e«lons,  I  ^am  just  talking 
30ut  aa/appearance  problem.   I  am  not  citing  ^ny  aspersions 
/on  Paula  Casey,  I  am  just  talking  as  a  matter  of\appearance 
she/ought  to  be  out. 

Q    That  is  perfectly  understandable.   WJ^o  c|ecided  to 
cdnvene  the  meeting  on  November  3,  1993  in  Depu|ty  |Attorney 
^neral  Heymann's  office? 

A    What  was  the  meeting  about,  can  you  )flel]^  me  on 
\th^t? 

Q    That  is  the  meeting  which  Ms.  Cas^y  atA^ended  and  the 
mat^ter\was  discussed  whether  she  should^ecuse. 

I  assume  Heymann  or  Natfian  convened  Itj 

Q    You  had.  it  listed  in  your  calendar.   Do  you  know  who 
told  you  that  the  meeting  would  take  place? 

A    No.   But  that  is  not  unusual,  that  the  fourth  floor, 
the  fourth  floor,  the  Deputy  Attorney  General's  office  would 
call,  we  want  you  at  a  meeting  at  2:00  onnext  Wednesday,  the 
subject  matter  will  be  the  Jones  case.   Tli^^  is  just  not 
inusual . 


Q Were  you  aware  that  Ms.  Casey  was  ln\the  Washington 
vicinity  at  that  time? 
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A    I  don't  know.   I  have  no  idea. 

Q    You^-dotfT^ecall  ~a~BTB«ussion  with  Gerald  MacDowell 
In  whicjvfie  told  you  that  he  had  learnfed  that  Ms.  Casey  had 
corae/to  the  Washington  area?  \^ 

/  A    Idolf't  recall  that,  no>--.,^^       \ 
/    Q  /^  Did  Ms.  Casey  ever  tell  you  tnat  sheVad  spoken  with 
the  people  in  the  Executive  Office  for  U.S.\Attorneys  on  the 
isaue  of  whether  she  should  recuse?  \    \ 

/a    I  don't  think  so.   Well,  —  I  don't  rhink  so.   I  am 
>t  positive  about  that.   It  wouldn't  make  much  difference  to 

I  felt  strongly  about  it,  if  the  Executive!  Oflfice  felt 
^fferently,  that  wasn't  going  to  change  my  mind./ 

Q    Who  told  you  or  how  did  you  learn  that /Ms.  Casey  was 
>irtg  to  recuse  herself?  / 

1   don't  know.   Maybe  MargolJ^s^old  me ,V  maybe 

MacOoVel^  told  me.   I  don't  remember. — I 

Q    If  you  didn't  attend  the  meeting  on  November  3rd, 
did  you  ask  anybody  to  summarize  the  meeting  for  you? 

A    I  may  have.   I  may  have  asked  MacDowell  or  Gangloff 
what  happened,  I  may  have  asked  Margolis  what  happened.   I 
don't  remember.   You  know,  the  bottom  line  here,  it  Is  all 
[right  to  get  into  details,  but  the  bottom  ulne  is  we  wanted 
ler  out,  she  was  willing  to  get  out,  so  thatXwas  the  end  of  it 


as  far  as  I  was  concerned. 

Q    Did  you  ever  have  any  discussions  with.  Mr.  Makay  or 
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Mr.  Bostwick  or  Mr.  Nixon  about  the  substance  of  the  case  that 
they  were  tak^jvg-'^ver? 

A  /yeah,  I  had  to  have  discussr^^js  with  them  before 
they/t^ook  it  over. 

Q    Vhy^-xtoyou   say  you  ha<r""to-^ave? 

A  /  Because  we  had  selected  them,  ^e  had  ^elected  Makay, 
fl    thi/ik  that  is  the  way  it  went,  then  Makay\and  MacDowell 
selected  the  other  two,  but  it  was  an  important  assignment, 
an^  I  think  I  had  contact  with  them  after  they\sta(rted. 

Q    Were  there  any  particular 
^ckground  that  you  deemed  very  significant  to  |the| 

A    Yes.   He  was  an  experienced  United  St^at 
\thi\nk  for  seven  or  eight  years  in  Springfield/  Il/l 
hVd  Vried  cases  in  our  Fraud  Section  with 
and\--\including  one  I  think  that 

was  alv  established  trial  lawyer  with  a  reputation 
thought  that  was  what  we  needed  and  MacDowell  agreed.   You 
know,  he  worked  closer  with  him  than  I  did.   I  have  known 
Makay  for  a  long  time,  but  he  was  working  under  MacDowell 's 
supervision,  and  I  had  to  get  MacDowell 's  views. 

Q    Was  it  your  understanding  when  you  formed  the  teams 
\so  before  Ms.  Casey  recused  that  if  these  people  took  over  the 
:ase  tttey  were  going  to  be  moving  to  Little  Rock,  or  what  was 


the  arrangement  that  you  anticipated? 

A    Well,  that  is  something  --  when  you  mAke  an 
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assignment  or  a  selection  like  that  and  you  put  people  on  a 
long-term  invesjtJ_gat±DTr;  you— tr^  to  adjust  to  the  people's  own 
personal  ^sdTtuations,  so  it  is  a  mattfer^  of  discussion.   But  the 
vlews/^f  the  attorneys  that  are  assigned  Xfe  given  a  great 

"whethef~they-jnove  down  ttiere,  whether  they 
other  wefeJ^  or  son^ething,  those 
/are 

r^ent  with 
Makay,  Mr.  Nixon,  and  Mr.  Bostwick 
A    I  don't  remember  the  details. 

Q    Once  they  took  over  the  matter  were  Vou  maintaining 
^rect  supervision  of  the  matter  or  -- 

A    No,  MacDowell  had  direct  supervisio/i,  ^nd  he 
periodically  talked  to  me  about  it. 

Did  you  ever  tell  Mr.  Makay  tji^t  Charges  Banks,  the 
form^  tJ^. S.  Attorney,  had  thoughtf-tfiat  the  case  w^s  bullshit. 


the  case  involving  Madison  Guaranty? 

Mr.  Flshman.   Which  case?   In  other  words  -- 

Mr.  Clark.   Withdrawn. 

BY  MR.  CLARK: 

Q    Did  you  ever  tell  Mr.  Makay  that  Charles  Banks  had 
[believed  that  the  very  first  RTC  referral\was  bullshit? 

A    I  might  have  said  something  slmi^et!^:  to  that,  that 
BartXs  didn't  think  much  of  the  referral. 

Q    Okay. 
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Did  you  instruct  Mr.  Makay  to  either  review  that  matter 
matt< 
recollection  is  that  one^f  the  matters  to  be 
Madison  Guaranty. 

one  ref^ral  in  1992  and 
Mark 


The2'B-~w$s 


tand, 
ne  in  1992  is  the  oi^<a  that 
luded  did  not  warrant  f 

you  specifically  instruct^ 
n  disposed  of  and  didn't  ne 


ther\ 


Mr. 


Makay  that 
io  be  looked 


allegations 
5on  Guaranty  matter. 


A    Not  specifically.   Just  told  him  thati  he|  should  look 
the  whole  thing.   The  whole  savings  and  loaij  situation 
iofar  as  Clinton  and  Tucker  were  involved 

Q    In  other  words,  in  light  of  Mr.  R 
suc^secjjient  to  the  disposition  of  the  Ma 
it  w^  ^ur  view  that  that  matterf^ould  be  — 

A    Could  be  reopened.   It  was  up  to  them  as  to  whether 
or  not  they  would. 

Q    Maybe  in  connection  with  that,  though,  you  did  say 
that  Mr.  Banks  didn't  think  much  of  the  case? 

A    I  may  have,  yes. 

Q    Okay. 

A    But  that  was  not  intended  to  say]di^n't  you  go  near 
thaT:   That  was  just  an  alert 
Okay. 
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1  Well,  I  don't  want  to  dwell  on  this  long,  but  was  it  that 

2  Mr.  Banks  thouqiit— 1::Tie'  case  was—bulls  hit  or  that  he  thought 

3  that  there^were  extenuating  circumstanisfis,  particularly 

4  Mr.  MoDougal's  personal  circumstances,  tha\merited  not 

5  proceeding  witif'ETiecase? 

6  /A  /I  Just  expected  them  to  take  Mother  look  at  it. 

7  /     lit.  Fishman.   If  I  might,  can  I  assume\from\your  use  of 

8  /  profanity  in  the  deposition  that  you  have  som^  ba^is  to 

9  /  believe  that  Mr.  Keeney  used  that  same  profanity  ih  a 

10  I  coihversation  with  Mr.  Makay?   Is  that  the  assumption  that 

11  \   unlderlies  your  guestion  because  I  don't  want  to)  haye  him  adopt 

12  \  th^t  if  that  was  not 

13  \   \  Mr.  Clark.   I  have  a  good-faith  basis  tha't  sbmebody  in 

14  sfeeal^ing  to  Mr.  Makay,  apparently  when  Mr.  Makay/ first  became 

15  cortpec^ted  with  the  case,  did  use  that  e>Act  word^.   I  prefer 

16  not  tbi  u&e  profanities 

17  Mr.  Fishman.   I  understand  that. 

18  The  Witness.   I  am  not  the  one.   Somebody  did  make  that 

19  statement. 

20  Mr.  Fishman.   That  is  why  I  mentioned  that.   I  don't  mean 

21  to  question  your  good  faith  about  your  base  of  the  question. 

22  ll  am  just  trying  to  clear  up  the  record  si\i)^e  -- 

23  \  BY  MR.  CLARK: 

24  Q    1  don't  mean  to  attribute  you  to 

25  A    Thank  you. 


words . 
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Q    So  it  is  your  recollection  that  somebody  probably 
said  somethlrvg-'alcln  to 

A  XI  don't  know  that. 

You  don't? 
A    No,,,-''^You  asked  me  whatT^-s^id  to  MaXay  or  did  I  say 
/o  Makay^that  Banks  didn't  think  much  ofN^hat  c\se.   I  think  I 
/probably  did  say  something  to  that  effect,  bpt  the  statement 
tha/  you  are  attributing  was  not  made  by  me. 

Q    Okay.   In  fact,  it  could  have  been  Hi\.    M^kay's  own 
scjin? 

It  could  have  been  his  characterizatibn,!  right? 
Yes.   But  you  do  have  a  recollection /of /discussing 

I  have  a  hazy  recollection  of  discussing  with  him, 

the  briefing  when  he  was  dpym   there. 
ishman.   Knowing  Mr.  Ke^ney  as  I  do. It  beemed  that 


that  phrase  was  not  likely  to  be  attributed  to  him. 
The  Witness.   Thank  you,  Paul. 
Mr.  Clark.   Okay,  fine. 

BY  MR.  CLARK: 
Q    Did  you  ever  discuss  Web  Hubbell^'s  recusal  with 
Casey? 
A    I  don't  think  so. 


Q    Did  you  ever  discuss  Ms.  Casey's  recusal  with  Web 
Hubbell? 
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No. 

Ag^lrrT^ld  you  have  aTry-^onversations  with  any 

the  White  House  staff  about  ^^se  investigations  up 


A     (JiUrtness  shakes  head) 
(n   the  Department  with  respect  to  discussing  spWific  cases 
'with/The  White  House.   That  has  to  be  at  th^  Deptity  Attorney 
General  level  and  nobody  else  is  allowed  to  t^lk  to  White 
Hquse  people  about  a  specific  case  unless  they^getl  the 
approval  of  the  Deputy  Attorney  General,  which  lis  usually  not 
forthcoming. 

Q    Can  you  identify  John  Aterberry? 

A    Yes,  he  is  an  attorney,  I  think  he/<nay/be  a  Deputy 
now  in  the  Fraud  Section,  Criminal  D^visic 

And  back  in  November  of  iggj^'what  wasyhis  position, 
if  yoik  remember? 

A    I  am  not  sure.   He  was  a  supervisor  of  some  sort. 
Whether  or  not  he  was  a  deputy  at  that  time  or  subsequently 
became,  so  I  don't  know.   He  is  a  very  experienced  Fraud 
Section  attorney. 
Q    Okay. 

By  1993,  he  had  been  in  the  Departmeri^t\a  number  of  years? 
A    Yes. 


Q    Approximately  how  many? 
A    A  minimum  of  15. 


3352 


14B 


bllect . 


1  Q     I  am  going  to  show  you  now  three  separate  documents, 

2  Mr.  Keeney.   The^iXr&fe-j — 1*»€— Bates  stamp  number  is  cut  off. 

3  There  is,  >6wever,  a  second  Bates  st^rnp  number  at  the  bottom 

4  right  >fand  side,  which  is  GAC  001687.   Th~^  is  a  single  page 

5  document . 

6  /A   /dkay. 
1  /           (y       Okay.   Then  next  I  am  going  to  give  yo\j  what  appears 

to  bfe  a  five  page  document  consecutively  numDered\  handwritten 

9  /  not^es  which  have  the  Bates  stamp  number  000482\thrpugh  and 

10  in|cluding  000486.   Those  are  handwritten  notes. 

11  I    Do  you  want  to  take  a  very  brief  break  so  ^ha^  you  can 

12  \  re^view  those?   It  will  give  us  an  opportunity 

13  \am\close  to  finishing. 

14  \   \  Mr.  Fishman.   You  have  to  be. 

15  \  Hr.  Clark.   Why  don't  we  go  off  theyCQCord   ^for  a  very 

16  brieifv  p6j:iod. 

17  [Off  the  record.] 

18  BY  MR.  CLARK: 

19  Q    Mr.  Keeney,  in  addition  to  the  two  documents  I  have 

20  previously  identified  for  the  record,  we  have  handed  you  two 

21  more.   The  first  is  a  two  page  document. 

22  1  The  first  page  has  a  partially  cut  oAA^ Bates  stamp  number 

23  P00487.   The  second  page  does  not  have  a  mairi  Bates  stamp 

24  nulnbei^. It  does, — however,  contain  JDA  00^78  vhlch  is 

25  consecutive  to  the  JDA  number  on  the  previouslyXidentif led 


3353 


149 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


page,  which  is  JDA  000177,  and  also  --  and  that  is  a  cover 

from  Don  Makay  to  John 


sheet  for  a  fapsilifne  transmissl 
AterberrjKon  the  first  page. 

le  second  page  is  what  appears  to  be^  Department  of 
Ju^ice  Of flpe-'of  Public  Affairs^ra^s  release 

Then  the  second  document  that  you  h^e  nowXgot  for  a 
otal/of  four.  Bates  stamp  number  005134  through  ^05136,  and 
whatr  that  is,  the  first  page  is  a  Department  d^  Jv^stice  form 
doaument  called  an  action  memorandum,  and  the  s^cohd  and  third 
pages  --  the  second  page,  excuse  me,  is  a  memorandum  for 
Philip  Heymann  from  Anthony  Moscato  with  a  stamp  date  of 
December  1,  19^3.   The  third  page,  005136  is  a  yNovjBmber  5, 
.99)^  letter  from  Paula  Casey  to  Philip  Heymanr 

^Briefly,  Mr.  Keeney,  according  to  thes^ notrfs  that  we 
hav^  been  provided  with  which  I  will  represent  are 
Mr.  ArerD«rry's  notes,  on  the  very  first  page  0004B2 
references  a  telephone  call  with  Don  Makay.   If  you  look  about 
a  third  of  the  way  down  there  is  a  point  in  the  center  of  the 
page  and  to  the  right  of  it:   "USA  talked  with  two  calls 
Stern-he  is  preparing  a  draft  press  release.   Will  clear  with 
JCK." 

Did  you  participate  in  the  preparation  \pf  the  press 
!lease  that  was  ultimately  distributed  by  the  Department  of 


Justice  in  connection  with  Ms.  Casey's  recusal' 

A    I  don't  know  whether  I  participated  in\the 
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preparation.   I  certainly  would  have  approved  it  at  some 
point, 

ve  been  provided  wlxh  two  versions  that 
nt,  and  what  I  will  rerer  you  to  is  a 
Bates  stampntiflUjer  cut  o\f,  there  is,  on 
corner  GAC  001687,  and  that,  at\the  top,  has 
be  a  facsimile  transmisslon^ate\of  2-17-93. 
is  12-17-93.   And  then  the  seconq  one  is  the 
that  is  attached  to  Mr.  Aterberry's  facsimile 
trjansmission,  and  that  has  at  the  top  of  that  page  a  couple  of 
fa|x  transmission  lines  that  indicate  that  that  yas  faxed  on 
November  9th,  1993. 

What  I  point  your  particular  attention  t6   is/  that  in  the 
N^vehnber  9th  draft  in  the  next  to  last  paragraph/ it  says  : 
"Ke^ney  said  the  investigation  will  be^A(eaded   byVoonald  B 
MakayjXa'^enior  Trial  Attorney  In [the  Fraud  Sectl 

In  the  next  to  last  paragraph  of  the  press  release,  that 
appears  to  have  been  later  and  was,  appears  to  have  been  sent 
somewhere  in  December  of  1993,  in  that  same  paragraph  "Keeney 
said  the  investigation  will  be  headed  by  Donald  B.  Makay,  a 
veteran  senior  trial  attorney."  Can  you  —  well,  first  of 
11,  were  you  aware  of  the  distinction  at  W^  time  that  these 
«re  prepared? 


A    I  don't  know. 

Q    Can  you  explain  to  me  the  difference  between  a 
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senior  trial  attorney  and  a  veteran  senior  trial  attorney? 

It  is  just  a  question  of 


o  bolster  Mr.  Makay's 


emsalves,  by 


y  have  seen  it  and  probably  did,  one  version  3f 


Iraft  it.   I 

It  at  least. 

that,  and  I 


Q    If  you  would  look  at  the  paragraph  abi 
talking  about  the  single  page  document  with/GAd  001687 
"V\if   Criminal  Division  took  over  the  investig^tiqh  after  the 
u\s .\Attorney  in  Little  Rock,  Paula  Casey ,yi:nfor]ined  the 
Jus\ic\  Department  last  week  that  she  artd  her  staff  had 
recused  themselves  because  of  the|.r  familiarltY_Mixh  some  of 
the  parties  and  the  need  to  ensure  that  there  be  no 
misperception  about  the  impartiality  of  the  investigation." 

Mr.  Keeney,  as  a  lawyer,  the  word  "parties"  has  a 
particular  meaning  to  you;  doesn't  it? 

A    Yes,  it  means  parties  to  a  proceeding. 

Q    You  wouldn't  use  the  word  partiei^\to  refer  to 
Iritnesses,  would  you? 


No.   This  was  used  in  a  nonlegal  sense,  as  I  read 


it. 
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Q 

A     I  (XXdtT' t    focus  on  the~~2fi5tinction. 

Q  /  If  I  understand  correctly,  tn\a  whole  reason  as  far 
as  Ypii   were  concerned  for  taking  this  over/\was  Ms.  Casey's 
coTinectlcn  te^Hz.    Clinton? 

A  /  Yes.   That  is  the  primary  reasim.   Thfe  secondary 
/was  -/■   and  it  was  very  secondary,  was  her  re^atic^nship  to 
Tucker. 

Do  you  see  Mr.  Clinton's  name  anywhefie  ih  the  press 


Was  that  intentional? 

It  probably  was. 

Is   there  a   reason  why? 

Well,    no  need  to   —   the  only^elationsliip  of  the   -■ 

my    standpoint    I    rflrln '«•[  cnap    any    noftH    t-n-lnalcp    any 

reference  to  the  President  in  the  press  release.   Anybody  that 
Is  familiar  with  the  matter  knows  what  we  were  talking  about. 

Q    Why  don't  you  take  a  look  at  Ms.  Casey's  actual 
letter  005136? 

My  question,  Mr.  Keeney,  is,  is  the  reason  stated  in  the 
press  release,  does  that  accurately  reflecp\what  Ms.  Casey 
Jaid  in  her  recusal  letter? 


A    Well,  they  don't  track  the  recusal  latter,  but  I 
don't  find  anything  inconsistent  with  the  two  documents. 
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Q    Remember  The  Washington  Post  story  of  October  31st 
that  -- 

A  /^  1   remember  there  was  a  story ,\yes, 

^Q    And  that  was  In  your  November  Iscv urgent  report.   We 
h^e  got  a  c<j^  of  the  article  whicfh-^  can  shc(w  you,  but  that 
Article/mentioned  President  Clinton  very^romin")^ntly.   Is  that 
your/recollection? 

A    I  will  accept  your  statement.   I  dor\'t  recall  it. 
Q    Okay. 

You  just  said  a  few  minutes  ago  that  anyonle  wjho  knew 
kything  about  these  cases  knew  that  President  jcij^nton  was 
LnVolved? 

A    Was  one  of  the  persons. 

\Q    So  there  was  no  real  need  to  prt^i^ct  Mr.  Clinton  at 
the\ti>^e  this  press  release  was  issued^  was  there? 

No.   If  you  consider  thlifl  prpt'"'t1ng  Mr  '  Clinton. 
It  doesn't  have  anything  to  do  with  the  investigation.   The 
investigation  would  nonetheless  go  on  if  Clinton  is 
implicated,  he  simply  indicated,  but  apparently  the  decision, 
which  I  do  not  disagree  with,  was  not  to  name  the  President  in 
the  press  release  as  one  of  the  parties  w^h  whom  Paula  Casey 
\was  associated  which  had  led  to  her  recusa\l\   It  could  have 
^een  drafted  the  way  I  think  you  are  suggeitl^g,  but  we 


thought  it  was  unnecessary. 
Q    Okay. 


41-378  97-53 
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So  the  way  to  ensure  the  public  of  the  impartiality  of 
the  investiga^-taffT  which  was  tKe~~purpose  of  the  recusal,  is  to 
issue  a  Brfess  release  that  does  not  disis4.ose  the  true  reason 
for  trte  recusal? 

Mr.  Fisbni^nT   I  have  to  objecl 

The^itness .   That  is  your  characteislzatio^.   I  am  not 
/going/to  buy  into  that.   We  frequently  make^tat^ents  where 
we  refer  to  allegations  against  a  Member  of  Congress,  not  John 
J. /Jones,  the  Representative  from  Little  Rock,  yvrk&nsas 
BY  MR.  CLARK: 

Q     I  recognize  that.   And  it  could  have  beeh  just  as 
sy  to  just  disclose  in  the  press  release  that/  there  had  been 
.legations  in  the  press  concerning  Mr.  Clinton 
Could  have. 

And  that  would  not  have  dis^Jri^sed  whether  the 
Justid^  djppartment  took  those  g«»r[nii<»iy  q^   f^^'^ 
A     (Witness  nods  head.) 

Q    Going  back  to  Mr.  Aterberry's  notes,  on  page  2, 
which  is  000483,  at  the  bottom,  and  again  this  bears  a  date  of 
11-9-93,  so  this  would  be  at  the  very  time  that  Mr.  Makay 
assumed  responsibility  for  this  matter,  the  handwriting 
appears  to  say  "USA  prepared  memo  to  DM  at\hl3  request."   Then 
^t  has  numbers  one  through  five,  and  number)  oiie  appears  to  be 


plead  the  two-year  felony,  (count  blank);  two,  \get  5  K  1.1 
motion. 
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Us  what  I  am 


You  are  familiar  with  that,  Mr.  Keeney,  correct? 

A     If^-Iwas  I  have  forgott^Tw^bout  it. 

Q  /  I  mean  5  K  1.1  motion,  that  cb<»cept.   Can  you  just 
explain  for  the  record  what_that  is? 

A    W«ll,  I  assume  what  they  aT?e  talking  about  is  a 
K  1,/fs  that  cooperations?   I  am  not  svh;^e  exai^tly  what  5  K  1 
is. 

Q    Okay,  you  are  familiar  with  the  Unit^ed  ^tates 
sentencing  guidelines? 

A    Yes,  and  I  recognize  that  that  is  a  rjefejrence  to  the 
lelines,  but  I  am  no  expert  on  the  guideline 
ring  to  say. 

Q    Have  you  ever  heard  the  term  "downyard/departure"? 
\A    Yes . 

q\   Do  you  connect  or  associa^©-'^- 

A\  /*  That  is  what  I  assume  ib 

Q    Do  you  associate  5  K  1.1  with  downward  departure? 

A    That  is  what  I  assume. 

Q    What  is  your  understanding  of  downward  departures? 

A    Well,  that  you  can  go  --  there  is  a  certain  base 
level  of  the  violation,  and  with  a  downward  departure  you  go 
\below  that, 

Q  To  try  to  move  this  along,  is  it/  fa\ir  to  say  that 
these  notes  reflect  that  Mr.  Makay  wanted  to  know  the  terms 
under  which  he  could  reach  a  cooperation  agreement  with 
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Mr.  Hale? 

A    I  dofT^t  know. 

Mr  ./Tlshnjaru.  I  guess  to  clarify  tlt^  question,  who, 
accop4ing  to  whose  understanding? 

Mr.  Clajrlfr  I  will  rephrase. 


:he 


re,  are  they 
Iscussion 


whc 


\At« 


BY  MR.  CLARK 

Does  this  indicate,  these  five  topX^cs 
topfcs  that  would  normally  be  associated  with 
of  I a   cooperation  agreement? 

A  Yes,  they  ars.  But  I  don't  know  whos 
sther  this  is  something  that  Makay  is  passing 
^rberry  for  consideration  back  in  the  departirfen 

Q    Or  it  could  be  that  Mr.  Makay  just  ^ant^d  to  know 
wH^t  ^s .  Casey  had  said  in  her  discussions >*ith  Iflr.    Coleman? 
Could  be. 
Q\  >Look  at  number  five 
A    I  can't  read  it,  for  one  thing. 

Q    Well,  let  me  suggest  to  you  that  it  says:   "Hale  not 
restricted  in  congressional  inquiry  if  requested."  Did  you 
have  any  discussion  with  Mr.  Makay  on  that  topic  in  November 
)f  1993? 

Mr.  Fishman.   Let  me  ask  just  for  the\i^cord,  the  word 
"^stricted"  actually  does  not  appear.   I  donXt  mean  to 


suggest  that  you  are  wrong. 

Mr.  Clark.   It  is  "re:;tr."  Maybe  it  is  restrained. 
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Mr.  FIshman.   I  don't  know.   I  just  want  the  record  to  be 
clear  I  don'^^-^cfiow  what  that  wore 
BY  MR.  CLARK: 

Then  I  will  suggest  that  and  I  wl\l  rephrase  the 

that  ttiere  was 


sstlon  thia^ay,  it  seems  to  indie 


it 


\te 


witness 


ilon/with 


scussiOn  of  whether  Mr.  Hale  might  testify  before  Congress, 
o  yoxl  recall  any  discussion  with  Mr.  Makay  ^n  thkt  issue  in 
Nov/mber  of  19937 

A    The  idea  of  his  testifying  before  Conbreis  might 
hajkre  been  brought  to  our  attention.   That  is  ai:^  I  [know  about 
As  you  know,  we  can't  control  whether  or  nd 
tlfies  before  Congress. 
Q    Okay. 
Y  question  is  do  you  recall  any  disci 
Mr.  "^^ak^y  on  that  point? 

A\  >I  don't  know  whether  we  Lhad-^any  dincusaion.   I 
didn't  approve  any  of  this. 

Q    I  understand  that.   Okay.   I  am  just  pointing  out 
that  it  appears  to  -- 

A    These  were  discussions  at  a  lower  level  in  the 
epartment,  then  I  did  not  approve  them. 
Q    Okay. 
Before  approving  them,  you  didn't  disc/is^  --  is  that 


your 


A     It  may  have  been  brought  to  my  attention  that  Makay 
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want  to  get  reaction  on  these  various  stipulations.   I  don't 
know.   I  don!,t<fecall, 

I  r^all  hearing  the  fact  that  the^^might  have  been, 
that/tlale  was  thinking  of  testifying  before\^ongress.   On  the 
others,  it  doesn't  strike  a  chord  wlt4  me 

Again.  I  emohasize  these  are  discuss^ns  between  two 
/peop 
the/Fraud 
pr 


IV  lower  levels  of 
that\  thdy  ever  were 
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RPTS  MCCALLEY 
DCMN  GALLACHEt 


I  have  now  handed  you\ two  documents , 
number 


page  Bates  stainp  number  \|D05 13  and  it 
t  la  a  routing  and  tj::ansmitL,tal  slip  which 
d  to  you  and  then  to  Jerry  MacDowell,  Ut  appears, 
document  is  three  pages .   The  top  page  \which  does 
have  any  Bates  stamp  is  captioned  "Routing  and  Transmittal 
Slllp,"  date  December  13,  1993,  and  at  the  bottom  it  says,  from 
Gepald  MacDowell,  chief  fraud  section,  criminal) division. 

The  second  page  is  a  copy  of  Paula  Casey's  November  5, 
99^,  letter  to  Mr.  Heymann.   And  the  third  p«lge  is  the 
D6,ceihber  1  memorandum  for  Mr.  Heymann  fromyAnthony  Moscato. 
Thi^  vision  has  been  signed  with  Mr.^Ji^ymann's  initials  but 
David  "Kaj^golis  •  name  acting  for  MT(^__Hgyinflnn  nn  nar-ifamhpr  22, 
1993. 

A    The  question? 

Q    Yeah.   The  question  is  the  routing  and  transmittal 
slip  from  Mr.  Margolis,  he  addressed  it  to  you. 

A    Yes, 
1     Q    And  the  remark  section  says,  I  ki\6^   that  the  recusal 
Wad  been  orally  approved  by  the  reasons  stayte^  in  Tony's  memo, 
the  ones  upon  which  the  decision  was  made  and  i^ny   is 
referenced  to  Moscato. 
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meeting  on  November  3, 
sthis  to  you;  do  you 


A 

Q 
Mr.  Keec 

knowj  

I  had  been  the  ome-^ealing  «iith  the  matter 
^nd  he  yrks   trying  to  get  my  reaction  as  tq  the  \-  whether  or 
/ere  the  reasons 

^nd  your  reaction  was  merely  to  pasa^  it\along  to 
Mr/.  MacDowell? 

A    I  probably  talked  to  him  about  this  oh  t^e  phone. 
Q    Nevertheless,  you  decided  to  send  it  jto 
MrV  MacDowell? 
A    Ves. 

\Q    And  Mr.  MacDowell  decided  to  sen^  a  m^orandum  with 
kjanation  of  what  had  happened  ap-^he   meeti^ 
Again  your  question? 
Q    My  question  is,  did  you  add  remarks  that  were 
different  from  what  appears  on  Mr.  MacDowell 's  memorandum? 

A    I  don't  think  so.   They  would  have  been  on  the 
bottom  here  if  I  did. 

Q    Was  the  Department  concerned  ab^t  the  reasons 
\stated  in  Tony  Moscato's  memorandum? 

A    Concerned  about  the  reasons.   Th^  reasons  are 


accurate. 

Q    That  is  not  my  question. 
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1  A    Well,  what  is  your  question? 

2  Q    I 


fd,  was  the  Departnfeat  concerned . 

3  Mr^  Fishman.   I  object  to  the  forin>\  Who  is  the 

4  Department? 

5  /  ey^R.  CLARK: 

6  /    QX     ^'^s  Mr.  Margolis  concerned? 

7  /  /A    I  don't  know.   I  just  don't  know .  X^ You \re  going  to 

8  /  hayb  to  ask  him. 

9  /       Q  Mr.    Keeney,    were  you  aware   that   on  Ncivenlber   30th 

10  s<imeone   took  notes    in  a  meeting  that   involved   it   appears 

11  1    yourself   and  Mr.    MacDowell   and   the   topic  of   Hilil    jinterest  and 

12  \  Ms\.    Casey's   recusal   was   raised.      Do  you   have  a/iy  /recollection 

13  W  Vhat? 

14  \  \a    Vaguely,  yeah. 

15  \  Q\      Was   the  preparation  of   thi^^ecusal  meitio,    memorandum 

16  spurreX^^  the  meeting  concerningi  congrossiuiidl    interest   in 

17  the  matter? 

18  A  You  mean  Moscato's  memorandum? 

19  Q  Yes. 

20  A    I  don't  know.   Again,  you  have  to  ask  Moscato.   I 

21  r-iguess  I  don't  really  understand  what  you're  getting  at, 

22  'Anyway,  Moscato  is  the  only  one  who  can  ans^^er  the  question. 
2  3  \^^  Q    Did  you,  as  a  result  of  a  meetini^  t\?  discuss 

24  congressional  interest  in  Ms.  Casey's  recusal,  \direct  that  a 

25  recusal  memorandum  be  prepared? 
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I'm  sorry,  I  missed  the  first  part  of  your 
Lt  of  a  -- 

:  of  a  meeting  to  d>^cuss  congressional 
r'3   recusal,  did  you  druect  that  a  recusal 
'prepared? 

ill,  I'm  not  sure  tha£\I  directed  that  any 
memorandum  be  prepared  but  I  think  it  was\  a  good 
would  have  been  in  favor  of  that.   Congressional 
in  the  matter  was  not  an  influencing  factor.   We  are 
iterested  in  whether  Congress  is  interested  in  the 
;y  may  hold  hearings  and  which/ can  create 
prosecuting  problems. 
Do  you  have  the  notes  of  t^e  n^eting  to 

is  000354, 
May  I? 

The  Witness.   I  don't  know.   That  suggests  to  me  the 
possibility  that  somebody  on  the  Hill  requested  a  copy  of  the 
indictment.   If  it  is  an  existing  indictment,  we  would  give  it 
to  them.   You  see  something  else  in  there  that  I  don't  see? 

Mr.  Clark.   Well,  I  am  just  saying  ti\a^t   what  we  have  is 
"vidence  that  you  attended  a  meeting  on  No^)^e^er  30th,  1993. 
Mr.  Fishman.   I  am  sorry,  I  don't  undetstiand  where  would 


that  be? 

Mr.  Clark.   At  the  very  top,  AAG. 
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Mr.  Flshman.   I  believe  this  is  Harris,  confirms  the 


Attorney 


I  think  yout^v-^sumption  is  probably 


incorrec 


["he  Witness  .   November  30th. 


Mr.  Fii 


Keeney  may 


been  aCythe  meeting  but 


age  which 


/our  as^mption  about  AAG  in  that  context\^s  pro^bably  wrong. 
ir.   Clark.   Okay. 

Flshman.   Just  as  a  matter  of  timing  "^  believe  she 
wa(fe  confirmed  some  time  in  November. 
BY  MR.  CLARK: 
Q    Now,  if  you  look  at  000209  and  the  ne^t 
^doifsn't  have  any  Bates  stamp  numbers  on  it  -- 

Mr.  Fishman.   I  think  it  is  210.   Actually,  /burs  does. 
4r.  Clark.   Okay. 

Q\   On  210,  the  memorandum  sayg^^^s .  Casey  \^>;as 
previob^iV  involved  in  Bill  Clintdin'a  gubornatorial  campaigns 
in  Arkansas.   Mr.  Clinton  and  his  wife  Hillary  Rodham  Clinton 
may  have  some  knowledge  concerning  loan  and  check  transactions 
which  are  the  subject  of  these  cases. 

That  information  doesn't  appear  anywhere  in  her  letter  of 
November  5;  does  it? 
A    No. 
Q    Do  you  know  where  Mr.  Moscato  got/  that  information 


from? 


I  don't.   Has  Moscato  at  the  meeting  when  she 
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t  to  Moscato  because 


d  this  for 
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irver.   Wade  --  which 
jpexylsor.   Somebody 
mean  White 
■-  W  slash  -- 

^ \uld  take  it 

sement. 

Well,  now  I  can  read  the  with  FBI  anq  Jujstice, 
J-ju-s-t. 

Mr.  Clark.   I'm  sorry. 

Mr.  Fishman.   I  think  what  Mr.  Keeney  is  paying,  because 
:he  word  "just"  or  abbreviation  for  Justice,  y/e're  not 
siXre\ 

BY  MR.  CLARK: 
Okay.   In  any  event? 
A    White  House  would  take  it  under  advisement? 
Q    Advisement.   Were  you  aware  that  Allen  Carver  or 
someone  else  was  communicating  with  the  FBI  concerning  matters 
involving  Mr.  Hale  in  December  of  1993? 

A    I  don't  know  that  I  was,  but  Allen  Carver  was  a 

Jeputy  Chief  in  the  fraud  section.   I  mean\  yhat  is  —  what's 

lusual  about  that?   I  mean,  the  contact?  Jl   don't  know  what 


the  subject  is. 

Mr.  Fishman.   Can  we  go  off  the  record  for  k  second? 
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Mr.  Clark.   Yeah. 
[Discuss^tiJn  held  off  the  re?r»rd.  ] 
Mr>^Clark.   We  want  to  go  back  on  xhe  record. 
44r.  Fiahman.   I  want  to  put  something^n  the  record  so  it 
clear. 

Mix  Clark.   Go  ahead. 

<r.  Fishman.   It  is  my  understanding,  based\on  a  review 
of  /certain  documents  and  communications  that  \he   Department 


has  had  with  the  independent  counsel,  that  thii 


particular 


d(|>cument  to  which  Mr.  Clark  has  referred  may  rejlate  to  a  piece 
the  investigation  originally  handled  by  the  jfr^ud   section, 
lequently  assumed  by  the  Office  of  Indepenc^nt/ Counsel,  in 
:h  White  House  personnel  were  interviewed. 
,1  don't  know  that  to  be  true.   I'm  sp^ulalj^ing  in  part 
bas>^d  "^n  having  seen  other  documents^^or  that  theV^independent 
couns^  ^as  requested  that  we  noti  Tnpply  at  this  j'uncture  to 
the  committee,  okay?  And  I  don't  mean  to  suggest  that  this  is 
not  an  appropriate  area  nor  the  committee  and  simply  to 
suggest  that  Mr.  Keeney  may  not  have  the  benefit  of  that 
information  and  you  may  not,  either. 

Mr.  Clark.   I'll  accept  the  represen^tion.   We'll  move 
\on. 

Mr.  Fishman.   Okay. 


Clinton  -- 


BY  MR.  CLARK: 

Mr.  Keeney,  towards  the  end  of  1993, 
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President  Clinton  announced  that  the  White  House  would  turn 
over  documeijfeSto  the  Justice  Depetrtment,  some  of  which 
involvQd^ Whitewater  Development  Corporabi^on .   Were  you 
involved  in  the  Department  '^  efforts  to  acquire  documents  from 
D^id  Kendaiir  and  Jim  Hamiltc 

A/  Mrs.  Harris  talked  directly  toXendall,.   I  think  she 
talk^  to  Hamilton.   I  did  not. 

Q    Okay.   Were  you  involved  in  --  in  thfit  (Collection  of 
dojbuments,  even  if  you  did  not  speak  directly  t^o  Hr.  Kendall 
Mr.  Hamilton? 

A    In  the  collection  of  documents  from 


mite 


Hot 


Ah  --  yes. 

I  was  probably  in  discussion  with  resdect  to  that, 
handle  the  problem  of  gett^liig^he  documajits,  but  I 
re   any  conversation  with' uiLhei  IMmiiton  or  Kendall. 
Q    Okay.   Were  you  involved  in  any  discussions 
concerning  the  --  and  without  telling  us  what  they  were,  were 
you  involved  in  any  discussions  concerning  the  issuance  of 
subpoenas  to  Mr.  Kendall  and  Mr.  Hamilton? 
A    I  was . 

Q    Okay.   My  question  is,  again,  wi^hput  getting  into 
Ijeclfics,  was  there  any  discussion  with  Mj^.  Kendall  or 
Mr.  Hamilton  to  your  knowledge  that  extended  trtem  courtesies 
that  the  Department  would  not  extend  to  other  defense 
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counsel? 

A    JKo.      No.   With  respect  to""1Cendall  --  and  I  don't 
remein|>^r  the  Hamilton  part.   With  respects,  to  Kendall,  there 
wa^^a  discuss ioji-a«^  LU  whuLiiex^-xir  not  a  subpoena  would  be 

isued.  ^l^hink  he  actually  asked  fo>-sa  subpdena.   In  my 
/view, /It  was  in  the  Department's  interest^o  issue  that 
subcK>ena.   I  know  some  people  have  suggestedXthac  Kendall 
pulled  a  coupe  and  he  got  all  his  documents  under! the 

rotection  of  rule  6(e),  but  --  and  I  don't  nedes^arily  agree 
w^th  that,  incidentally.   But  our  purpose  was  it   we  issued  the 

ibpoena  we  would  get  full  and  complete  compli^nc^,  u  ich  was 
important . 

Q    When  you  say  you  don't  agree  with/that^,  what  are  you 
s^^ciSf ically  referring  to? 

Well,  some  suggestions  Lrr^he   press  th^  Kendall 
insist^  on  a  subpoena  so  that  —  it  was  a  grand  jury 
subpoena  —  so  6(e)  would  protect  all  that.   That  is  not 
necessarily  so.   It  could  in  certain  circumstances,  as  you 
well  know,  and  in  other  circumstances  it  might  not.   But  our 
primary  interest  was  getting  complete  --  complete  response, 
getting  all  the  documents. 

Q    And  you  personally  did  not  encou^^e  anyone  to  agree 
tV-any  rpglT<'~<"  <""S  ""  the  nppartment's  afer'n  <  t^y  to  use  the 
documents? 

A    No.   I  don't  know  that  there  were  any  Restrictions 
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give  me  one  second>-please. 
last  topic,  should  be  very  sKbgrt. 

Mr.  Keeney,  did  you  participate  In  an^dlscussions  in 
January  of^'-r994  concerning  the  appoln^ent  of\a  special 
/^ounsejr^  either  before  or  after  President\Clinron  announced 
thay  he  wouid  request  that  a  special  counsel  be  appointed? 

A    Yes,  I  submitted  some  recommended  namesL 

Q    Was  that  before  or  after  Mr.  Clinton\  ma(;le  his 
a|inouncement,  if  you  recall? 

A    I  don't  recall. 

Q    And  without  telling  us  the  particular  rfames,    can  you 
\tell  me  the  number  of  names  on  that  list? 

,A     I  think  there  might  have  been  Lw  on  my  list. 
And  who  did  you  submit  thpa€^  to? 
I  think  I  gave  them  to 

Q    And  at  that  point  he  --  which  office  was  he  in? 

A    He  was  in  the  Deputy  Attorney  General's  Office  at 
that  point. 

Q    Did  you  do  that  unsolicitedly  or  were  you  asked  to 
submit  some  names? 

A     I  was  asked  to  submit. 

Q    And  with  that,  at  this  point,  I  M^^   no  further 
questions. 

Ms.  Garcia.   Can  we  go  off  the  record? 
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[Discussion  held  off  the  record.] 

this  time  that  because  of 
the  hoor^n  the  day  that  at  this  pointN,^  will  recess  and 
recgiwene.   It's  our  present  intention  to  xeconvene  tomorrow 

2:30  wit>^s.  Garcia  picking  up-^<4.th  ques-b4oning  by  the 
dinorit^.   Thank  you. 

'[Whereupon,  at  4:48  p.m.,  the  deposition  wa^  adjourned.) 
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RPTS    WHALEN 

DCMN    KRISTOFFERStnT 


COMMITTEE    ON    BANKING   AND    FINANCIAL   SERVICES 

■LSENTATIVE 


^    DEPOSITION 
i        EXHIBIT 
1  ^ 


DEPOSITION  OF  JOHN  C.  KEENEY 


Thursday,  Seni^mber  14L  1995 


Washington,  D.C. 


The  deposition  in  the  above  matter  was  held  in  Room  714, 
O'Neill  House  Office  Building,  commencing  at  2:37  p.m. 
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Staff  Present  for  the  Banking  and  Financial  Services 
Coiikittee:   Thomas  Clark,  Senior  Counsel;  Ange\j.a  C^arcia, 
Minority  Staff. 


F^r  the  Department  of  Just 

PAiUL  J.  FISHMAN,  ESQ. 
.U.S.  Department  of  Justice 
\ofAice  of  the  Deputy  Attornt 
LOth  And  Constitution  Avenue 
isnlngton,  D.C.  20530 


n 
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WHEREUPON, 

.jmiiN^C.  KEENEY, 
a  witness  iff'the  above-entitled  mat^tsx,  was  called  as  a 
witnesa^and,  having  been  previously  duly^worn  or  affirmed  to 
tell^  the  truth,  ^lie-wliole  t-gtt^lu_  and  nothin^but  the  truth, 
examintfa  and  did  testify  as  folio* 
Mp.    Garcia .   Mr.  Keeney,  thank  you  foX  comiVig  back 
tod^^^.   My  name  is  Angle  Garcia.   I  am  profeasional  staff  with 
thy  Minority  members  of  the  Banking  Committee .\  W^  appreciate 
yqfu  coming  back  for  a  second  day  of  testimony. 

The  Witness .   No  problems.   Not  a  big  prob|lem|,  anyway. 

EXAMINATION  BY  MS.  GARCIA: 
Q    You  testified  yesterday  that,  as  a  general  matter, 
LheXdeputy  assistant  attorneys  general  and  a^ove/testif ied 
before  Congress;  is  that  correct? 

^A  \  Yes;  as  a  general  proposj^tirbn,  yes. 
Q  \/  What  is  your  understanding  ot  why  the  Department  is 
reluctant  to  permit  employees  below  the  deputy  assistant 
attorney  general  --  attorney  generals? 

A    Because  of  the  possible  intimidative  effect  of  them 
being  called  before  Congress  to  justify  the  actions  that  they 
Imay  have  taken.   They  would  feel  that's  mSire  properly  a 
\function  of  the  upper  levels,  policy  people. \ 
^" —  0    Does  that  policy  go  specif icalljy/t 
attorneys  and  trial  attorneys? 


'toXassistant  U.S. 
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uty  attorney 


A    Yes,  it  does.   Exceptions  have  been  made,  but  that's 
the  general  proposJJ:-ion 

Q    5WU  also  testified  yesterday  that  the  RTC  1992 
criminal  referral  on  Madison  Guaranty  fii^t  crossed  your  desk 
in  j3ctober  --  October — Ttfr, — i-942_^  the  crimina^^  referral, 
bi^lieve  ijy^as    included  in  an  urgent^t€port  tfiiat  was  sent  up 
:hrouqh  the  chain  of  command  and  the  Attort^ey  General's 
Office;  is  that  correct? 

A    Sometime,  yes. 

Q    What  is  the  purpose  of  an  urgent  repqrt,  first  of 
ail? 

A    To  keep  the  Attorney  General  and  the /def 
leral  and  the  associate  apprised  of  current /developments  in 
natters  which  might  be  of  interest  to  them  or  which  they  might 
be\  as}ced  about. 

Was  this  the  first  time  t^i^t  you  --  I'frK^sorry. 
Retractvthat . 

Is  this  the  first  time  that  you  experienced  a  criminal 
referral  being  the  basis  of  an  urgent  report? 

A    I  don't  think  so,  but  I  can't  --  at  the  moment  I 
can't  point  to  any  others,  but  I  don't  think  it's  unique. 

Q    So  you  were  not  surprised  or  --VVou  were  not 
\surprised  by  finding  an  urgent  report,  including  a  criminal 

)  V 

irral    as    an   attachment   to   the   urgent   rggiorl;? 
A  No,    I   was   not,    because   there  was   a   reiference   to   the 
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President  and  the  First  Lady  being  witnesses  in  the  matter,  so 
that's  a  matter 

Q   /CJkay.   You  also  testified  i^asterday  regarding  the 
Justiirfe  Department's  consideration  of  U.S\  Attorney  Banks' 
recusal  reque^i^-arfaTiis  requeSTr-fxjr  a  prosecutorial  analysis 
yt   the  1>52  crimir 

Lysis.   I 
thi^k  we  did  it,  but  I'm  not  sure  --  I  would  \have\  to  look  at 
it/ again,  but  I'm  not  sure  that  he  asked  that .\  Hg  did 

5Jt  recusal, 
document  to  know  whlat  else  he 


!rom  Mr.  ]Banks  to 
Donna  H^nneman  of  the  Executive  Office  for  U.S.  Attorneys. 
The  Bates  number  is  006673  through  006674.   If  you  would  like 
to  take  a  second  to  look  at  the  letter.   I  believe  the 
pertinent  part  is  in  the  last  paragraph  of  the  letter. 

A    He's  asking  to  be  recused  and  for  the  Department  to 
1  take  over  from  that  time  forward. 

Q    Does  that  suggest  that  he's  requ^s'^ing  a 

prt^GcutoriQl  analysis  be  done? 

Yeah.   He's  expecting  the  Department  ^o  do  the 
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prosecutorial  analysis,  and  then  he  followed  through  with 
respect  to  pres^xitairien  01  "gr€wa4^  jury  and  so  forth. 
Q   /Thank  you. 

fas  this  the  first  time  that  vou  enc^ntered  a  situation 
in /Which  a  U .  S^^-alTEbrnev  reouSsted  the  DeoarXment  make  a 

:erminatioftvin  regard  to  a 


would  look  at  in  determining  whether  a  case  has  prosecutorial 
merit? 

A    He  would  look  --  first  of  all,  go  through  the  facts 
and  make  a  determination  as  to  whether  or  not  the  allegations 
or  the  information  set  forth  in  the  referral  could  be  proven, 
I  whether  there  was  a  prima  facie  case.   If\Ke  concluded  there 
\was  a  prima  facie  case,  then  he  would  cons|.ci^r  prosecutability 
and^ — in  doing  so,  would  tako  into  considet^ati6;n  a  number  of 
factors  which  might  include  the  physical  or  financial 
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condition  of  the  subjects,  the  dockets  --  the  docket  in  the 
particular  jurisiiiet^ron,  as  -b&-j,<hether  or  not  this  case  was  of 
suf  f icieivp^^mport  to  warrant  being  pr'b^cuted  in  that 
distri< 

they  have 
declaration  policies.   Particularly  in  Banking  \:ases  during 
:his  period,  they  didn't  take  cases  below  a\cert4in 
threshold.   So  those  are  the  --  among  the  things  ^ou  would 
taj/e  into  consideration. 

Q    Are  you  aware  of  whether  the  Fraud  Seirtiin  attorney, 
Majrk  MacDougal,  who  reviewed  the  1992  criminal  referral  on 
Madison  Guaranty,  diverged  from  that  practice,  kaklLng   all  the 

nents  that  you  just  described  into  consideratipn,  when 
r'^^vi^wing  the  evidence  that  he  had  before  him? 

Well,  he  purported  to  consider/all  the^ relevant 
f  actdx^s  \-  facts  and  other  matters^yes . 

Q  ~'  And  you  have  no  knowledge  that  he  did  differently 
than  what  he  purported  to  have  done? 
A    No. 

Q    Yesterday  you  discussed  your  dealings  with  Paula 
Casey's  determination  as  to  whether  she  should  recuse  from 
[anything  to  do  with  the  Madison  Guaranty  m^^ter. 
A    Yes,  I  did. 

-Q In  doing  so, — did  you  --    first  of^all\  have  you  dealt 

with  U.S.  attorneys  attempting  to  recuse  from  certain  matters 
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in  your  past  experience? 

A    Well, 
who  wanted^o  recuse  and  Un 
want  t<3  recuse  and  I  though 
witn  both  aspe 

Q   /In  which  the  sit 


Is.  Casey,  in  situations  wh 
'past/regarding  a  U.S.  attoi 
did  you  have  as  strong  fee] 
regarding  Ms.  Casey's  need  to  recuse? 
A    In  the  other  cases? 
Q    Yes. 

A    Well,  you  know,  if  I  suggest  they  r&tusS,    I  normally 
f'l^eiythat  they  really  should  recuse  themselves.  1   guess 
tha^ '  ^  the  best  I  can  answer.   The  relative  stre(ngth  of  my 
f eeli\g,\it ' s  hard  to  assess. 

Okay.   Were  there  instances  in  those  events  that  the 
Department  actually  took  such  a  strong  position  that  they 
required  the  U.S.  attorney  to  recuse? 

A    I  think  I  made  recommendations  in  situations  where 
the  Department  did  follow  through  and  directed  that  the 
lindividual  be  recused. 

Q    In  Ms.  Casey's  situation,  did  th^  department  ever 
direcrt  hex — to  lecusc  from  tho  Madison  GuajCant^  matters' 

A    Technically,  whether  she  was  directed^ --  I  wasn't  at 
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the  meeting,  I  think  we  went  into  this  yesterday,  despite  the 
fact  that  my  name  was  on  the^list.   I  don't  know  that  she  was 
directed  tg^^^ut  I  think  it  was  stiT>Aaly  suggested  to  her. 
Ultimately  she  voluntarily  did  it,  but  iX.  was  under  some 
str^g  encouragejneixt-; — let '  s  -putit  that  wayX 

Q    j&Jcay.   In  the  other  situatlia^js  thatVou're 
liscus^nq  in  which  U.S.  attorneys  --  theN^eparfejnent  wanted 
U.S. /attorneys  to  recuse,  and  they  either  dm   not\  or  didn't 
or /-- 

than  Ms.  Casey's  wher^  th|e  Department 
:rom  certain  mattets,  and  the 
Department  actually  directed  those  U.S.  attorneys  /to  recuse, 
was  there  a  written  statement  as  to  the  Department's  position 
;heir  recusal? 

There's  a  procedure  now  where,  irf  the /United  States 
att6rn^  wants  to  recuse,  they  send.,3^emorandum\requesting 
recusaXyto  the  Executive  Office  fui  United  btates  Attorneys. 
That  memorandum  is  sent  on  with  the  Executive  Office's 
recommendations  to  the  Deputy  Attorney  General's  Office,  and 
that  office  decides  if  there  will  be  recusal  or  not. 

Q    In  the  event  that  the  Department  wants  the  U.S. 
, attorney  to  recuse  and  the  U.S.  attorney  objects  to  it,  is 
\there  a  written  statement  in  which  the  DepaAtment  directs  the 
L_attorney  to  recuse? 

Well,  the  U.S.  attorney  will  be  directed,  and 
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whether  it's  always  in  writing  I'm  not  prepared  to  say.   But 

y« 

:hat 
Ms.  Casey's  situation  --  recusal  situation\in  regard  to 
MAaison  has  >e€na  common  situati&a^that  the  H^epartment  has 
iimilarly  on  prior  occasions "^nd  po^ibly  in  the 
fi 

^t's  common, 
but  it's  riot  an  infrequent  situation.   It's  the  type  of  thing 

n  the 


simple, 
/they  can 

faixl^and  impartially  make  a  judgment,^^nd  the^  are  reluctant 
to  coTK:ede  that  they  can't,  and,  ;as  in  this  case,  jl  wasn't 
suggesting  that  she  couldn'^  be  fair  and  impartial,  I  was 
merely  suggesting  that  the  appearance  was  such  that  it  would 
be  in  the  best  interests  of  the  Department  and  law  enforcement 
if  she  recused  herself. 

Q    In  Ms.  Casey's  situation,  did  the  Department,  to  the 

idArd  r 


procedures' 


I  best  of  your  knowledge,  ever  violate  stan- 

A    I'm  afraid  I  don't  understand  the  question. 

J    \ 

Q    In  regard  to  u.a.  Attorney  Casey's  £"ecusal  issue? 


Uh-huh. 
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Did  the  Department  do  anything  differently  in 
addressing  her>^recusal  issue?   B-i4^the  Department  violate  any 
regulatiprts  reqardinq  recusals  or  stanii^rds,  policies 
regacaing 

A    NOj,--rt6t  to  my  knowledge 

Q  /  Yesterday,  in  your  testimony,  you  reviewed  phone 
/logs  /n  which  Webster  Hubbell's  name  was  wr\tten\on  a  couple 
of  Occasion: 
A    T^ 

Q    To  the  best  of  your  recollection,  do  ^ou  ever  recall 
djJscussing  with  Webster  Hubbell  anything  regarding  th«» 
substance  of  the  case  against  Judge  David  Hale /or /anyone  in 
lection  to  Madison  Guaranty  or  Capitol  Managenyent  Services? 
,A  I  do  not.  y  / 

Did  --  to  the  best  of  your  r^ollecticm,  did  you 
ever  XisHuss  with  members  of  the  0iite  House  anythjinq 
regarding  the  substance  of  the  case  against  David  Hale,-  Judge 
David  Hale,  or  anyone  connected  to  the  --  to  Madison  Guaranty 
or  Capitol  Management  Services? 
A    I  did  not. 

Q    Mr.  Keeney,  yesterday  you  established  that  your 
jtenure  with  the  Department  of  Justice  spartsXover  approximately 
five  decades,  which  I  must  say  is  something  to   be  very  proud 


of. 


inq 


Could  you  summarize  for  me,  in  your  opinic 


what  the 
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role  of  the  Public  Affairs  Division  is  in  the  Department  of 
Justice? 


purpose  is  to  preseotr-^he  Departmenti|'s  position 
the  best  possible  iXght. 

Q    Okay.   I'm  going  to  refer  you  back  to  the  two  press 
releases  you  looked  at  yesterday.   They  are  both  regarding  the 
appointment  of  Special  Counsel  Mackay.   It  is  Bates  number 
000327  and  000487  through,  I  believe,  488. 

A    Okay. 

Mr.  Fishman.  Would  you  describe  whicl^  "^ne  is  which,  if 
yf^ii  wnnlH?  One  of  them  has  "Department  a£^  Justice"  in  large 
letters  in  the  middle,  and  one  of  them  says  "U.^.  Department 
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of  Justice,  Office  of  Public  Affairs."   Which  is  which? 
Ms .  Garcia 

Mr.  FJrshman .  Because  I'm  working"^ff  a  different  copy. 
Garcia.  000487  through  488  has  '"bv^S .  Department  of 
Of  f  ic^-^crfTublic  A f  faXrs-ii^^n  small  l\tters  .   000327 

ment  of  Justice"  across  the 
Fishman.   Okay.   Thank  you. 

Garcia .   Also  000487  through  488  was  \trantemitted  from 
to  John  Aterberry  on  November  9th,  1^93 
ishman.   By  fax, 
Garcia.   By  fax,  while  000327  was  transjmitjted  by  fax 
December  17th,  1993. 

ishman .   Thank  you. 
Garcia.   The  difference  in  the  seco^iti  vefcsion, 

that  in  paragraph  three  the  wprd  "veteran"  is  used 
e  Donald  Mackay.   He  is  ,4escribed  as  inNquote, 


veteran  senior  trial  attorney,  close  quote. 

The  Witness .   Okay. 

Mr.  Fishman.   We  have  got  it  here. 

The  Witness  .   I  got  it. 
BY  MS.  GARCIA: 

Q    In  understanding  what  the  role  (5J^the  Public  Affairs 
)ivision  is  in  the  Department  of  Justice,  As\it  reasonable 
thatrLlie  Public  Affairs  Divisicn  might  hav«  irk  a  second  draft 
including  the  word  "veteran"  in  a  description  o^  Donald 
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Mackay? 

A    Is  itjsea-suTiabie? — ^*ej.l,  he  is  a  veteran  trial 
lawyer,  yt^ s   also  a  senior  trial  lawyar.   There's  redundancy 
in  thafe,  but  I  don't  know  how 

Q    Am  I„..e<rrfect  in  sayTrrg-r-^hen,  as  y6y  just  said, 
MackaY' is  a  veteran,  he  has  been  wiXh  the  bepartment  of 
/Justip^  for  a  length  of  time  that  would  permit  him  to  be 
caiyed  a  veteran?  \    \ 

A    Yes.  \  \ 

Q    Speaking  of  Mr.  Mackay,  yesterday  youl  also  discussed 

'    L 

the  Department's  move  forward  in  appointing  a  special 

J  '  r 

prosecutor.   Apparently  the  Department  consideiyed  /some 
yapE^licant  --  not  applicants,  but  some  employee's  of  the  Justice 

rtment,  and  chose  Mr.  Mackay  to  fulfill/the  position  of 
prfe(se\uting  the 

You  mean  when  we  selected^Mr.  Mackay,  we~i  considered 

I ' 

a  lot  of  other  people. 

Q    There  was  a  process  of  considering? 
A    Yes,  there  was.   Yes. 

Q    Okay.   In  that  process,  do  you  have  any  knowledge  of 

the  Department  violating  regulations  that  guide  the  process  in 

Idetermining  an  attorney  to  take  over  the  p^secution  of  the 

case? 

^~ — A 1  don't  think  there  are  any  gui^liri'es  that  guide  an 

attorney  taking  over  the  prosecution  of  a  case,\but  this  thing 
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le  that  might  be^aA;ailable  and  made  a 


was  done  not  normal  course.   As  I  understand  it,  we  considered 

the  various 

select!? 

/O    Have  you  ever  encountered  this  ki^d  of  appointment 
or>' process  pferCoxe    in  your  career? 

A  /  Oh,  sure.   I  mean  the  --  whenp^^r  --  Veil,  not 
/whenever,  but  frequently  when  we  have  a  major  case,  there's  a 
discussion  as  to  who  is  the  best  available  at\orn^y  to  handle 
that  case.   So  that's  pretty  standard. 

I   Q    And  that  same  process  was  applied  to  jchobsing 
Ml.  Mackay  to  move  forward? 

A    Yes. 

Q    In  regards  to  the  Department's  app9dntn(ent  of  an 
i'fadebendent  counsel,  which  I  believe  occurjrfed  in/  January  of 
199^,  idid  the  Department  follow  stand^jra  policy  ijr  procedure 
in  appointing  the  independent  counsel ,  Fiskp,  ^<^   t-iho  best  of 
your  knowledge? 

A    Well,  there  was  a  selection  process  again,  and  a  lot 
of  names  were  submitted  for  consideration,  and  once  a  name  was 
selected,  then  there  is  a  procedure  set  up  for  it  in  the 
regulation  for  the  appointment  of  such  an_putside  prosecutor, 
land  that  was  followed. 

Q    I'm  going  to  close  here  with  quite \^  broad  question. 


and  I  hope  you  will  just  give  it  some  thought. \ 

In  the  course  of  the  Department  of  Justice Vonsideration 


41-378  97-54 


3390 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


of  Mr.  Banks'  recusal  and  the  prosecutorial  analysis  of  the 
1992  criminal  rpfprrgl  nn  Madison  Guaranty,  along  with 
Ms.  Casey 's^-fecusal  and  the  appointment  or  an  independent 
counse^V^nd  any  other  matters  that  pertalq^ed  to  Madison 
Guajr'anty  or  the  Ps^&i^&nt~-s — iatolvement  -- 

Mr.  CJr^rk.   Objection,  compound. 

M3^.  Garcia . 

'Q    To  the  best  of  your  recollection  o^  knowledge,  did 
anyone  violate  standard  procedure  or  move  to  do  something 
di/fferent  in  regard  to  the  handling  of  those  ispue^? 

A    Not  that  I'm  aware  of, 

Ms.  Garcia .   Okay.   Thank  you  for  coming  bkckJ  a  second 

The  Witness.   Thank  you.   Now  I  can  comyiaii^  if  you  keep 
me\  top  long. 

Fishman.   You  can  complain^-irf"  I  keep  yoiKjioo  long, 

I   ^ 1 

and,  at\j^e  risk  of  belaboring  just  a  couple  of  points,  I  want 

to  break  do"/^n  part  of  Ms.  Garcia 's  question,  her  last 

question,  just  a  little  bit. 

EXAMINATION  BY  MR.  FISHMAN: 

Q    You  have  been,  as  Ms.  Garcia  said,  with  the 

-jDepartment  for  several  decades,  correct? 

A    Yes. 

Q    To  your  knowledge,  in  the  44  yeaj/s  vpu've  been  with 

the  Department  --  let  me  rephrase  that. 
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Certainly   recently    in   your   experience,    would    it   be   a    fair 
characteri2ation_t0— say   tlldt—yau^are  brought    into   sensitive 
criminal   jutftters   because  of   your  expe^ence? 
That's   probably   true,    yes. 


inj 


Lng  the 


question \poses  a  little 
bit  of  a  .jnodestv  issue  for  vou,  is  it  a^o  faiA  to  say  that 
3ne  of^'the  reasons  you  are  brought  into  th^e  sorts  of  matters 
is  because  your  integrity  is  essentially  unquestioned,  as  far 
as  /you  know? 

A    I  hope  so,  yes, 

Q    And  within  the  Department,  you  are  an<ti  h^ve  been 
sentially  viewed  as  an  apolitical  career  pros/ecu/tor? 
A    I  think  so,  yes. 

Q    Is  it  fair  to  say  that,  from  your/^ersniective  and  as 
fais.  ak  you  know,  during  the  time  that  th^original  criminal 
refer^alv  came  into  the  Department  p-rn  the  fall  of  r992,  that 
is,  as  best  as  you  can  tell,  based  on  your  knowledge,  that  it 
was  handled  professionally  and  appropriately  by  the  people 
then  in  charge  of  the  FBI  and  the  Department  of  Justice? 

A    Yes .   The  only  criticism  that  might  be  lodged  there 
is  the  fact  that  the  recusal  memorandum  took  a  long  time  to  be 
inswered. 

Q    Before  that.   I'm  talking  about  t\hV  fall  of  '92,  the 
orjrginal  urgent  report  and  the  original — =^ 

A    Oh.   It  was  handled  in  the  regular  coi\rse. 
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Q  Okay.      Now,    with   respect   to   the   recusal   of 

Mr.    Banks,    agairj^, — ts   Lliyry-^Bytliing   that  you   know  about   that 
indicates/-that   it  was    handled   in  any'Nifay   that   untoward? 


No. 


Now, 


it  could  nave  been  handled 


It  could  have  been  handled  faste 
Is  there  anything  unusual  in  that,\in  ^our 
experience  in  the  Department? 

A    Anything  unusual? 

Q    In  the  --  in  something  not  be  handled  e:ipeditiously? 

A    Well,  this  wasn't  handled  --  my  understanding  --  and 
I'^  not  positive  of  this  --  it  came  in  during/a  period  when 
Lhe\ administration  was  about  to  change,  and/that/  also  during 
tlrat  period  after  the  change  of  adminisj^tion,  (during  the 
wholes  period  there  was  a  vacuum  Lif^dit   I  think  was  the  Deputy 


Attorney  General's  Office  there  was  only  one  person,  and  there 
was  an  acting  attorney  general.   So  I  assume  that's  the 
explanation  for  the  delay. 

Q    To  your  knowledge,  did  anyone  intentionally  slow  it 
down? 

A    Not  to  my  knowledge. 

Q    And  then  again  with  respect  to  P^i^a  Casey's 

isAi-, — AS — far  as  ynu  know, riid  anynnp  malce  ^  decision  based 

on  any  improper  motivation? 


3393 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


th  respect 
in  the 


Q  And   the   name,    Chuck  Owens,    appears   oyi   tl|iat   log.      You 

\se^   that? 

A    Yeah. 

Who  is  Mr.  Owens? 

All  I  know  is  what's  onrthere.   I  don't  [remember 
Owens  at  all.   We  were  asked  to  go  through  the  logs  and 
reflect  each  situation  where  I  had  received  calls  or  met  with 
FBI,  and  this  is  one  of  the  results. 

Q    Okay.   Now,  you  say  you  were  asked  to  go  through  and 
identify  FBI  contacts,  and  that  was  -- 
A 
Q    And  that  was  a  committee  request 


FBI  and  Web  Hubbell,  and  I  forge\t\what  else  it  was, 

5t^ 


A    rew. 

Q  In  the  scope  of  your  responsibilities  \as  a  deputy 
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assistant  attorney  general,  as  the  acting  assistant  attorney 


to  figure 


A  "   I  mean  it  came  up  yesterday,  but  I've  attended 
meetings  that  are  not  on  the  calendar,  the  reason  being, 
assistant  attorney  general  will  be  meeting  with  somebody,  and 
she  or  he  will  press  the  buzzer  and  say,  "Come  in  here,  I  want 
you  to  participate,"  and  it's  not  on  my  calendar. 

Q    Now,  why  would  something  be  on  yq^ur  calendar  that 
fou   don't  go  to? 

-ft It '3  becauGG  somebody  camo  up  atfd  iVcouldn't  go  to 

it.   Something  was  deemed  more  important  than  ime  meeting  that 
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was  on  the  calendar. 


that  an  extremely  unusual  occurrence?  a 


howea\you  yesterday. 


J-ogs  reflecting 
hose  in  front 


Lark  asked  you  some  questions  about  your 

!   i 
iks  and  asked  you  about  howjthcise  contacts 

originate.   Do  you  recall  that? 

A    Uh-huh. 

Q    Can  you  explain  as  a  general  pro{5osition  what  kind 
of\:or^tacts  you  have  with  U.S.  attorrje^  or  U.S.y attorneys  ' 
of  fic'fe^,)  personally? '■ 

A    Well,  take  with  Banks.   One  of  the  contacts  I  had 
with  Banks  was  the  --  there  was  a  conflict  between  U.S. 
attorney  in  Los  Angeles  and  Charles  Banks  over  the  handling  of 
a  particular  matter,  and  I  was  sort  of  referee  on  it. 

Q    When  you  say  you  were  sort  of  ^referee,  does  that 
I  happen  formally  or  informally? 

A    Both.   Mostly  informally. 


Q    And  what  does  that  mean? 

A    It  means  that  you  try  to  come  up  withXa  resolution. 
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Q    How  do  you  get  involved,  as  a  general  matter,  in  an 
informal  - 

A  /Well,  I  gave  you  the  example^Vith  Banks.   Another 
one  might   be,  assistant  attorney  general  wiSl^l  say  there's  a 
problem  betweefi  --  as  there  frequefrfe^ly  is,  between  the 
'outhern^District  of  New  York  and  Easter>K  District  of  New  York 
/or  the  Southern  District  of  New  York  and  Eastern \District  of 
New/York  and  Newark,  and  I  get  involved  with  uhose. 

Mr.  Clark.   If  I  might  interject,  that  wou,ld  pever 
halppen . 

Mr.  Fishman.   I  just  note  for  the  record,  Jthere  is  a 
smile  on  Mr.  Clark's  face,  and  I  guess  althougl^  Mi/.  Clark, 
lavVng  been  an  assistant  U.S.  attorney  in  the/sou/thern 
oXsti^ict  of  New  York,  and  I  have  been  an  a^istant  U.S. 


you  me^n . 


att^rne^y  in  Newark,  would  understand 

you  explain  for  anyone  else  a"^  fr^  ^c   nar-^ia^  who 
has  not  been  a  prosecutor,  and  for  anyone  else  who  might  be 
reading  this  transcript,  when  you  say  dispute,  generically 
what  kinds  of  things  are  you  talking  about  that  you  would 
referee  in  that  sort  of  posture? 

The  Witness .   Well,  one,  between  the  Southern  District 

^  Eastern  District,  it  is  not  uncommon  fon  them  both  to  want 
rosecute  the  same  organized  crime  figur.e,\and  there  is 
venue  in  both  districts;  both  of  them  have  som^i^  claim  to  the 
prosecution,  and  they  can't  resolve  it.         \ 
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I  suspect  the  same  thing  is  with  respect  to  Newark,  and  I 

know  this  is  QTte^that   you  are  Familiar  with,  Paul,  a 

white-cojrlar-crime  case  where  Newark  clamed  that  they  had  the 

better  venue,  and  Southern  District  had  the^ investigation  with 

th^  ACC,  and^^vrg' were  asked  to  looT?~-ai  it,  and\I  was  given  the 
^      J^  ^        \ 

?esponsj 

[SHMAN: 

srds\in  your 
I,  to  characterize  the  relationship  among  varipus  U.S. 
^torneys '  offices  as  friendly  and  competitive?! 
A    Yes. 

Q    And  it's  your  job  to  make  sure  that  |t  ^tays  that 
\wai\  in  many  instances? 
.A    Yes. 

Now,  again,  yesterday  Mr.  Civile  showedVyou  a 
docum^tXthat  was  marked  JCK3  which  was  an  excerot!  from  the 
Banking  Law  Reporter  and  discussed  various  procedures  with  you 
for  criminal  referrals.   Do  you  remember  that? 
A    Yes. 

Q    And  I  think  he  asked  you  --  and  either  you  or  he 
can  correct  me  if  I  am  wrong  --  that  one  of  the  points  or  one 
lof  the  purposes  of  this  procedure  that's  embodied  in  that 
document  was  to  encourage  earlier  rather  thlan\  --  to  encourage 
banking  authorities  and  regulated  institiItions\to  make 
criminal  referrals  earlier  rather  than  later. 
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strict 


A    Criminal  referrals  or  contacts  with  the  prosecutors 

so  the  prosecutjir-^ran  give~t+^e~..^ency  the  benefit  of  his  or 

ler  or  not  the  ink^ter  would  be  prosecuted 

/ere  provable. 

is  it  falTr-~to  say  that  bne  of  the  goals 

3n '  t  want  to  put  wbt^ds  in  your  mouth. 

/What  ^   the  goal  of  doing  that' 

Is  to  preserve  what  we  have  described  as 

Lve  resources.   We  have  the\saii^e  policy 

general  a 

ources  are 

I  I 
concerned  about  the  resources /of /the  agency 

when  you  say  the  agency,  are  ybu  talking  about 
take  over  the  case^efr  come  ^into  it,  or 
:ory  age 
A  ^  Primarily  the  referring  regulatory  agency. 
Q    And  so  the  idea  is  to  let  the  regulatory  agency  know 
at  an  early  stage  whether  to  spend  more  time  investigating? 
Is  that  the  -- 

A    That's  the  idea,  whether  it  would  be  productive  to 
I  spend  more  time  investigating. 

Q    Okay.   Now,  let  me  show  you  a  do^uVient  that's  Bates 

^  J     \ 

sfeampod  006676/  which  is  tha  mamo  dated  Marrch\l9th,  1993,  that 

Mr.  Clark  showed  you  yesterday  from  you  to  Mr.  Frazier.   Do 
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you  have  that  in  front  of  you? 
A    Ye 

Q  /   You  were  asked  yesterday  by  Mis.  Clark  whether  you 
had  jread  this  memo  before  it  was  signed,  an<^  I  believe  you 
lidn't  know, 
memo,  yeah.   Certainly  thc^t's  triie  with  respect 
MacDougal  memorandum  which  is  attached.   A  don't  have 
rollection  of  having  read  that. 
Q    And  you  said  something  yesterday  aboiit  -|- 
A    And  I  probably  didn't  see  this  as  suc| 
Q    When  you  say  this  as  such,  the  memo  itseilf? 
A    The  memo  as  such,  but  I  believe  Mr.  yrg^nson 
LsVussed  it  with  me. 

\Q    Let  me  stop  for  a  minute.   Mr.  Ur^ensoii  --  at  this 
tim\,  \n  March  of  1993,  you  were  x.\\%  ^sztxnq   assistant  attorney 
general 

A    Yes ,  I  was . 

Q    And  Mr.  Urgenson  was  acting  as  your  deputy  assistant 
attorney  general? 

A    Yes,  that's  right. 

Q    Can  you  tell  us  a  little  bit  about  Mr.  Urgenson 's 
^background,  if  you  know? 

A    Yes.   His  background,  he  was  an  is^istant 


first 


assistant  in  the  Eastern  District  of  New  York,\  came  down  to 
Washington,  headed  the  Fraud  Section,  and  subsequent  to  that 
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and  during  this  period  was  an  acting  deputy  assistant  attorney 
general . 

Q  y^   So  the  record  is  clear,  you  ~&aid  the  first  assistant 

in  tjfe  Eastern  District  of  New  York;  that'V  the  person  right 


nson  had  the 


about 1 

a^uthorized  to 
ign  for  the  assistant  attorney  general.   They/ exercise  their 
yown  discretion  as  to  whether  or  not  it's  a  ma/cter  that  the 
isf^tant  attorney  general  should  see  befo^  it  7s  approved. 
And  so  without  characterizirv?^hether  \this  --  his 
signing  '^his  particular  document  was  standard  or  not,  leaving 
that  aside,  as  a  general  marter,  is  it  an  ordinary  business 
practice  of  the  Department  of  Justice  for  deputy  assistant 
attorneys  general  to  sign  for  the  assistant  attorney  general? 
A    It  is. 

Q    And  is  that  limited  to  that  particular  relationship, 
(or  are  there  other  relationships  in  which  \t^at  exists? 

A    Well,  there  are  other  relationship^.   If  the  --  if 


the  deputies  were  not  authorized  to  sign,  it  would  slow  down 
the  work  of  the  —  applying  it  to  the  Criminal  Division.   It 
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would  slow  down  the  work  of  the  Criminal  Division 
tremendously. 

Q  X    hnd   1   take  it  by  March  of  l^SJ,  Mr.  Urgenson  had 


xactly  how 


been/with  main  Justice  for  some  substantia^  period  of  time? 

A    YeAii7   he  had.   I'm 
Long.  jPfiree  or  four  years,  ] 

Okay.   Now,  again,  to  be  clear,  ^ou  wete  the  acting 
ass^istant  attorney  general  because  there  was  Vo  assistant 
at/torney  general? 

A    That's  right. 

Q    Mr.  Mueller,  who  had  been  the  assistant /attorney 
^neral,  had  left? 

A    On  January  20th. 

Q    And  Mrs.  Harris  became  the  assistant  attorney 
ge^er^  in  November  of  1994? 
That's  right. 

Q    You  said  yesterday,  though,  that  she  got  to  the 
Department  before  she  was  the  assistant  attorney  general? 
A    That's  right. 
Q    How  does  that  work? 

A    Well,  she  was  brought  on  as  a  --  I  guess  the  title 
was  consultant  to  the  deputy  or  the  Attorney  General;  I've 
Vforgotten  which. 


Q After  she  had  been  designated  as  the,  potential 
nominee  or  to  be  the  assistant  attorney  generalXor  at  some 
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point  in  relation  to  that  processi 


pated  or  she 
anticipated, 
ind  of  thing 
sterday  with 
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in  your  experience,  that 


DCMN  MAYER 

Q     Has^ 
people 

It's  happened.   I  wouldn't  say  i^ ' s  a  frequent 
ogcurrence, 

Q  //  Okay.   Now,  let  me  show  you  what's  B^tes  stamped 
0003J^,  which  is,  I  believe,  an  excerpt  of Vour  handwritten 
nofes  from  April  7th,  1993  that  Mr.  Clark  shoyed  Vou 
yesterday! 

A    Yeah,  those  are  my  handwritten  notes. 
Q    Now,  there's  a  reference,  the  last  reference  on  the 
^ge  says,  Web  Hubbell,  keep  up  to  date  on  any/ developments ; 
^is\that  right? 
A    Yes. 

Did  that  have  anything  to  d^^ith  Madi^son  Guaranty 
or  WlHt^ater  or  any  matter  that  [we've  been  discussing  here 
over  the  last  two  days? 
A    No. 

Q    And  you  state  that  relatively  unequivocally.   Can 
you  explain  how  you  know  that? 

A    Well,  I've  never  discussed  Whitewater-related 
matters  with  Web  Hubbell, 
Q    Why  not? 


A    Well,  it  would  have  been  inappropria^lie  because  of 
his  relationship  with  the  President  and  the  White  House.   I 
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was  aware  of  the  fact  of  that  relationship,  and  I  would  not 

>ue  was 
would  have  rememDered  it  Dec2Kjse  it's  the  type  of 

itact  did  yoil~-lvave  with  "Wr.  Hubbell  who 
:torney  Genera] 
je  or  four  cont 
rday  was  a  pers 
Criminal  Divis 
L  asked  him  to 
[  had  contact  v 
isman  Ford  in  v 
another  mattei 
ition  of  possit 
I  had  contact 
the  way  of  coff 
attended  meetings  with  him  -- 
Q    As  a  — 

A    --  where  a  lot  of  people  were  in  attendance.   And  I 
think  early  in  his  regime  he  used  to  ask  me  if  he  could  do 
this  or  if  he  could  do  that  --  that  was  when  he  was  very 
, new  --  and  I  would  give  him  the  benefit  ofiyy  views  on  the 
jubject . 

~Q    Generically,  what  kinds  or  suDJects ^re  you  talking 
about? 
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A    Whether  or  not  on  a  personnel  matter  he  could  --  one 
that  I  rememiierTv/hether  he  coutd^jiave  access  to  the  file. 

Q  y^   To  come  back  to  your  calenda^just  for  one  second,  I 
apologize  for  jumping  out  of  order,  but  I^n  sort  of  going 

scuments  in  the  orders-Mr.  Clark^howed  them  to 

several  pages  of 
your/caiendar .   How  do  thinqs  get  onto  your\caleVdar? 

srmally,  my  secretary  puts  them  on\  bu^t  sometimes  I 
dd  it  myself. 


ry  puts  them  on,  90  people  call 
3u  or  do  they  just  call  her? 
A    Both. 

Q    Or  either,  as  the  case  may  be? 
A    Either  one,  right. 

Clark.   Can  we  --  just  so  th^^ecord  i^  clear,  can 
you  j\st~)  identify  by  the  Bates  stiamp  nnmher  first,  land  last 
page? 

Mr.  Fishman.   Sure,  I  think  it's  145  through  168  were  the 
group. 

Mr.  Clark.   Just  for  the  clarity  of  the  record. 
Mr.  Fishman.   Not  a  problem. 

BY  MR.  FISHMAN: 
Q    Yesterday,  Mr.  Clark  showed  you,) aW  I  don't  have  it 


handy,  I  believe,  but  he  showed  you  a  --  here  ut  is  --  a 
document  marked  1982,  which  is  the  cover  page  o^  a  fax  to  you, 
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with  documents  attached,  from  Mr.  Carver,  dated  September  20, 
1993;  and  the„^i^uments  that  afS^-a^tached  are  the  recusal 
package^^I '  11  call  it,  relating  to  Mr>\Banks . 
see  that? 


in  you  again  just  use  l^je  Bates  stamp? 
11  be  happy  to.   I  believe  \he   whole 


was  something 
thlat  had  prompted  your  asking  Mr.  Carver  to  se^d  you  that 
loc;iment;  do  you  remember  that? 
\A     I  do,  yes. 

Let  me  show  you  what  the  do^iiiffent  that^is  Bates 
stamp^  7>746,  which  is  part  of  a  [Larger  Hn(-ntnoni-  Rhtpg  stamped 
7736  through  7767,  most  of  which,  although  as  Mr.  Clark 
pointed  out  yesterday  with  respect  to  two  newspaper  articles, 
not  all  of  which  appear  to  be  excerpts  from  the  notebook  of 
Mr.  Gangloff.   Okay,  and  at  the  bottom  of  page  7746  there  is  a 
notation;  it  says  JCK,  with  a  colon,  do  you  see  that? 
A    Yes. 
Q    And  then  there  are  three  lines  o^  handwriting,  and  I 


wonder  if  you  could  j:ead  them. 

A    Well,  the  first  one  says,  series  of  allegations 
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against  Clinton.   And  then  there's  a  slash  and  then  there's, 
per  Paula,  n^jfetting  there .   That '"5^~vtfiat  it  looks  like  to  me. 

Q  /'^And  then  there's  an  arrow  andxit  says,  Johnson;  is 
that/-- 

It--t5ould  be  Johns 
That  looks  like  30 
30  or  thinks? 
Thinks,  okay. 
Mr.  Clark.   I  think  it' 

BY  MR.  FISHMAN: 
Q    If  I  could  suggest 
:h  my  reading,  or  Ms.  Garc 
Letter  concerned  this? 

vMr.  Clark.   That's  what 
BY  MR.  FISHMAN: 

Obviously,  we  are  going j to  be  dppnsing  "^^  Gangloff, 
and  we  may  get  a  different  reading.   But  for  the  purposes  of 
this,  would  it  be  fair  to  say  that  these  notes  or  September 
20th  appear  to  refer  to  the  document  that  may  --  that  may 
refer  to  the  document,  1982? 
A    It  could. 

Mr.  Clark.   One  second,  please. 
BY  MR.  FISHMAN: 


k  disagrees 
ast  fall's 


Q    And  then,  if  I  could,  just  two  other Nmatters  that 
are  raised  yesterday  by  Mr.  Clark  that  are  referVed  to  in 
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these  notes.   One  is  on  the  same  page,  a  little  higher  up, 
7746.   There^-a-fe  some  --  Mr.  Cla~M*~^sked  you  yesterday  about 
discussjrons  relating  to  a  --  let  me  bacrx^up. 

Do   you  recall  being  asked  yesterday  b^Mr.  Clark  about 
di^cussions^-Uetween  the  U.S.  attorrtey's  offic^  in  Arkansas  and 

udge  Hale's  lawyer,  regarding  possible  testimony  or 
coop^ation? 

A    Yes. 

Q    Okay.   And  at  the  top  of  page  7746,  ^hei^e  are  notes, 
ahd   I  would  like  you  to  read  them  if  you  could. 


Okay.   JCK,  one,  get  detail  proffer  nrora  attorney. 

Okay.   And  two? 

From  defendant. 

With? 

With  no  promises . 

Okay. 

Mr.  Clark.   Okay.   With  the  understanding  that  there's 
just  the  letter  W,  but  it  appears  in  context  that  that  is 
shorthand  for  the  word  "with." 
Mr.  Fishman.   Fair  enough. 

BY  MR.  FISHMAN:  „ 

And  then  what  follows  that?   Ana  ^gain  I  don't  mean 
■o  suggest  that  there's  anything  different) in.  these  notes 


Mr.  Keeney  testified  to  yesterday,  so  --  but  I\just  want  to 
And  then  it's  MJ? 
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A    Would  accept  proffer,  5K,  substantial,  useless  as 
immunized  wijtn^ss. 

Q//  What  do  you  interpret,  usele^  as  immunized  witness 
to  mean? 

A     I^<ron't  know,  just  gener>14zing  thai:.   Normally,  I 
rfould  \)se   it  in  a  sense  of,  you're  talking  witJr  somebody  with 
resE>;^ct  to  some  sort  of  a  disposition,  whet\er  it's  going  to 
be /immunity  or  otherwise;  and  generally  the  gpvernment ' s 
better  off  if  the  individual  pleads  to  some  so^t  if  violation 
rpther  than  getting  straight  immunity. 
Q    Why  is  that? 

A    Because  it  demonstrates  to  the  jury 
\th^t  he's  admitting  complicity  in  the  matter 

)t  necessarily  getting  a  sweet  deal  f 
ord^r^^o  introduce  his  testimony 
Uh-huh. 

Now,  yesterday  Mr.  Clark  asked  you  about  the  need  to  send 
various  urgent  reports  to  the  Attorney  General? 
A    Yes. 

Q    Do  you  recall  that? 

And  I  believe  you  testified  that  yoiL^^had  been  keeping  the 
I  Deputy  Attorney  General's  office  apprised  \o^  this  matter  as  it 
*ent  along? 


--  one, 
two,  that  he 
government  in 


A    Yes. 

Q    If  I  could,  let  me  show  you  page  7749X  which  is 
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another  page  in  the  same  notebook,  and  ask  you  if  you  can  take 
a  look  at  tl' 
A. 

-ead  it? 
it. 
\g   the 

McDowell,  JCK,  \IN  would 
robably  be  Irv  Nathan  was  who  -- 

:e  Deputy 
Alttorney  General, 

Q    And  again  because  there  are  lots  of /pedple  with  lots 
)f\  similar-sounding  titles  in  the  Department/of  uustice,  the 
jpvx^ty  Attorney  General  at  the  time  was  Pljal  Heymann? 
Yes. 

And  in  the  hierarchy  of  the  pop;:»T-i-morn- ,  J  that '  <;  the 
number  two  position? 

A    That's  right. 

Q    And  then  the  Associate  Attorney  General  is  the 
number  three  position? 
A    That's  right. 

Q    And  then  below  that  there's  a  l^^er  of  Assistant 
attorneys  General? 


A    And  the  Solicitor  General. 

Q    Although  where  the  Solicitor  fits  in  \hat  hierarchy 
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is  somewhat  less  clear? 
A    Ric 


It  below  the  number  two  ar 


of  people  who 


amber  three  there's  a 
jht  be  considered  at\he  number  four 


Nty  when  you  were 


Right. 

And  you  were  acting  in  that  caf 
th^  acting  Assistant  Attorney  General? 
A    Yes. 

Q    The  Attorney  General  and  the  Deputy  Ajttorney  General 
id  the  Associate  Attorney  General  may  have  peijsonal  staffs 
whp  are  outside  the  hierarchy,  corrects 
A    That's  right. 

vQ    And  rather  than  belabor  this,  wq^fld  it/  be  fair  to 
say\tiu^t  Mr.  Nathan  was  in  fact  the  nj^Tncipal  As^ciate  Deputy 
Attori^Y)<;eneral,  which  made  him  <;hp  mn<rr    roninm  mnmhgT-  of 
Mr.  Heymann's  personal  staff? 
A    That's  right. 

Q    Now,  and  then,  so  you  were  saying  the  notes  reflect 
a  conference  call  on  September  20th  among  you,  Mr.  McDowell, 
and  Mr.  Nathan,  and  presumably  Mr.  Ganglo^  since  they  are  his 
\notes? 

A    Yes. 


Q    And? 

A    This  says,  Irv  wants  --  could  be  leadsXand  bureau. 
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And  bureau  you  interpret  to  mean? 


And  then  there  are  a  numbei 
Let  them  proceed,  Hale  is  c 
hould  pursue  leads.   Focus, 
si\gns,  Madison  loan. 

Another  one  is  paper  trail,  pursue  things  without 
st>ec?4.fic  cooperation  of  Hale. 

Okay.   And  without  belaboriiv?^what  thdse  particular 
notesXme'^n,  in  the  sense  they  are  Mr.  Ganqloff  s  notes,  is  it 
fair  to  say  that  that  reflects  that  Mr.  Nathan  was  involved  at 
a  very  early  stage,  as  you  testified  yesterday? 
A    Yes. 

Q    Okay.   Now,  there  came  a  time,  as  you  testified 
yesterday,  when  your  view  of  the  recusal  issue  carried  the  day 
(and  Ms.  Casey  recused  herself? 
A    She  recused  herself. 


Q    If  I  could,  and  again,  since  experience  is  not 
universal  and  Mr.  Clark  and  I  are  both  former  pcosecutors  in 
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large  districts,  is  there  a  difference  --  let  me  stop  a 
second. 

Doe*"  the  Criminal  Division  relate  Uifferently  to  large 
distrdcts  like  the  Southern  District  of  NevXYork  and  smaller 
districts  ILk^the  --  well,  let's  Tn>t.  use  Arkansas,  but 


larger 
number  of  attorneys,  they  have  specialization  a^d  ijisually  they 
halve  experience  in  complicated  cases  and  in  complitated 

iOdling  of  --  complicated,  delicate  matters.  /Thalt '  s  not 
lecfessarily  true  in  a  smaller  district. 

\Q    Now,  is  it  unusual  for  the  Crimip^l  Dii^ision  --  let 
me  ^acK  up. 

ien>  a  U.S.  attorney's  office  is  recu.?"^  fT-nml  a  matter, 
in  your  experience,  who  is  assigned  to  take  over  that  matter? 

A    Well,  there  are  two  options.   One  is  to  have  another 
United  States  attorney  office  take  it  over  and  the  other  one 
is  for  the  Department  to  take  it  over. 

Q    And  in  your  experience,  which  g^erally  happens,  if 
you  can  generalize? 
\    A    It's  hard  to  generalize  because  t'he\  answer  depends 


on  the  particular  administration.   I  think  towards  the  end  of 
the  Bush  administration,  the  tendency  was  to  putXrecusal 
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matters  in  another  United  States  attorney's  office.   I  think 
in  this  admirijrs^ration,  under  Ms>--^no,  the  tendency  is  to 
have  the^epartment 

ly.   And  when  --  are  there  cas^  that  the 
Department  batiSles  in  U.S.  attorne\^<s  offices\or  in  other  -- 

:fice  is  not 


jifst  rephrase  the  question. 
BY  MR.  FISHMAN: 
Q    Aside  from  cases  in  which  the  Criminal  Ibivision 
Vas^umes  responsibility  for  a  matter  in  which/^  UJS.    attorney's 
o^fi\:e  is  recused,  are  there  cases  that  the  Criminal  Division 
lit^igalies  or  investigates  throughout  tire  country^  when  a  U.S. 

attorrveyXs  office  is  not  recused?'L__ ■ 

A    Well,  the  --  there's  an  automatic  recusal  policy 
with  respect  to  investigations  of  Federal  judges  in  the 
District.   So  the  Department  takes  over  all  of  those,  the 
Federal  judges  in  the  District.   It's  in  the  manual;  I  guess 
it's  in  terms  of  recusal.   But  that  is  the  rule,  because  for 
lobvious  reasons,  it's  inadvisable  for  a  UreiVed  States  attorney 
Vo  investigate  and  get  into  an  adversarial  lsx\tuation  with  a 


judge  before  whom  he  will  be  appearing  in  the  future, 
particularly  if  the  investigation  doesn't  resulCv  in  a 
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prosecution. 

Q  ^But   what  about  s 
recus^?   In  other  words, 
there  a  trial  c 


tiity  a 
ipability^in  the  Criminal 
/which/a  U.S.  attorney's  of 
the /resources  ? 

A    You're  confusing 
Q    I'm  sorry. 
A    There  are  such  s, 
^torney  will  ask  the  Department  to  come  in 
Q    Okay. 

A    And  he  may  just  turn  the  case  over^  to  ythe 
D^aj^^ment,  or  he  may  just  ask  for  assis;ferance 

s^Q  \  Okay.   And  in  this  partieiflar  instance, "^when 


ed  States 


Ms.  Cas^  --  when  Ms.  Casey's  office  was  --  became  recused 
from  this  matter,  it  was  assigned  to  the  Fraud  Section? 

A    Yes. 

Q    Why? 

A    I've  been  thinking  about  that  as  to  why  we  assigned 
I  it  to  the  Fraud  Section,  and  I  think  it  c^me  down  to  us 
laving  --  we  were  influenced  by  the  fact  th^  it  was  a  fraud 

•pr;  two,  t-hP  fact  that  the  --  we  had  ^available  a  talented 
trial  lawyer  in  Don  Mackay  who  could  be  put  in  Charge  of  it. 

Q    I  just  want  to  --  I  think,  just  very  briefly,  one 
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1  other  thing.   Yestegrlf^y,  Mr  _Cj^ark  showed  you  a  document  which 

2  bears  a  Bate^  stamp  number,  7128  A.^^-lt  is  attached  --  it  is 

3  attached  to  a  document  that  goes  from  712^ to  7151,  but  I  just 

4  wan^to  focus  on  ,:tbe-f  irst  pa^e^  It  is  a  do^sument  that  is  a 

5  X«tox  of  a^ocument  that  you  testif ie^^^yesterdXy  has  a 

6  yellow/^-  has  a  copy  of  a  yellow  sticky  or\a  yellow  Post-it  on 

7  /top  of   a  document  that  you  know  from  your  exp^riejjce  says 

8  /  unc^rneath,  limited  official  use? 

9  I    /   A     Yes. 

10  I  Q    And  you  described  this,  I  believe,  as|a 

11  \  nohclassif ied  cover  sheet? 

12  \   \  A    That's  right. 

13  \  \  Q    Can  you  explain  what  that  means? 

14  \  '^    Nonclassified  cover  sheet  for  a/^ensitive  matter. 

15  \q  \  Okay.   And  by  classif iedj^-trJiere  are  --  is  it  fair  to 

16  say  tha'^y'there  are  procedures  for  aocuments  that  have  to  be 

17  classified  for  national  security  reasons? 

18  A    There  are. 

19  Q    And  those,  we  are  generally  familiar  are  secret  and 

20  top  secret? 

21  n  A    And  confidential. 

22  \    Q    And  confidential.   And  in  certairi  Instances,  why 

23  d6es.  the  Department  use  this  document  called  limited  official 

24  use?   I  mean,  what  does  it  mean? 

25  A    Well,  it's  used  because  you  can't  use  ^curity 
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classifications.   It's  an  improper  use  of  security 
clAssiti.caiX.is>nsii   it  does 
matter  and  doesn't  warrant 
nonetheless  the  material  i 
lifnited  ofti<;lal  use  cover 
n  a  caafeful  manner,  more 
/Q    Can  you  --  withou 
Department,  can  you  share 
consistency  with  which  lim 
employed? 

A    Well,  they  have 


th\is  Attorney  General .   She  gets 


nc  '  with 
she  finds  a 


yery  sensitive  document  floating  around  without  a  cover  sheet 
it.   Prior  to  that,  it  was  not  a  uniforjn  pracrtice. 

Q\   Some  people  put  them  on  an^^-^me  peopl^  didn't? 
Some  people  didn't. 

Q    And  unlike  a  classified  document,  there  is  no 
sanction? 

A    There  is  no  sanction. 

Q    If  a  classified  document  doesn't  have  the  right 
cover  sheet,  it's  a  violation  of  procedures? 

A    Right. 

Mr.  Fishman.   I  think  that's  all  I  ha 


The  Witness .   Anybody  else? 

Mr.  Clark.   I  do  have  a  very  --  I  think  if'^s  going  to  be 
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very  brief  follow-up,  if  I  could  take  about  half  an  hour,  I 
think.   Tha>-''^a  contradiction  in 

EXAMINATION  BY  MR.'^ARK; 
Q    Mr.  Keeneyj__Qne__Qf__the  things  that  you  mentioned  was 
tfcfat  one  of'^he  factors  in  a  prosecution  is  the  state  of  the 
iocket, 

[RREA,  the  Financial  Instit\tioi\  Recovery  and 
Reform  Enforcement  Act  or  something  like  that  \was\ passed  in 
ISfeS,  isn't  it  true  that  the  Department  of  Justiicel  placed  some 
on  financial  institution  fraud  cases? 
Ye  -. 

And  isn't  it  also  true  that  the  Dep^tm/fent  even 
hed  a  category  called  major  cases' 
I  think  that's  true,  yes. 

Okay.   Are  you  persona 11 va*^re  of  the\f actors  that 
by  the  Department  and  aro  otill  iii  use  by  the 
Department  as  to  what  constitutes  a  major  financial 
institution  fraud  case? 

A    I  don't  know  that  I'm  familiar  with  the  specifics, 
no. 
r-,     Q    Okay.   I  believe  that  you  said  ^little  bit  earlier 
Ithat  your  understanding  was  Mark  MacDougalU^  the  trial 
a^orney,  purported  to  take  all  of  these  f^ct\)rs  into 
consideration  when  he  prepared  his  February  23i:d  memorandum. 
Now,  just  so  I'm  clear,  you  didn't  read  that  memorandum? 
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:   answer    that 
36    factors 
/ith   any 
sking   at    the 
/document   -- 

A  Looki 

Q  Also,  again,  so  I'm  clear,  wej 
personally  in  the  selection  of  the  thre< 
Fraud  Section  who  took  over  the  matter? 

A    I  was  involved  in  the  selection  of  M^ck^y.   I  don't 
\re<iall  -- 

that  regard  was  not  significant. 
Okay.   Now,  it  was  decided  tj^ax  the  msl^tter  should  be 
held  \^r  prosecuted  by  the  Fraud  S^ctic 
A    Right. 

Q    There  is  no  Department  policy  that  precludes  the 
joining  of  prosecutors  from  two  different  sections  in  a  single 
investigation,  is  there? 
A    There  is  not. 

Q    And  would  it  be  fair  to  say  thatiiVn  certain  cases, 
:he  presence  of  prosecutors  from  two  diffe^ervt  sections  might 
actually  strengthen  the  investigation  byT)rovitjing 
perspectives? 

-A It  might. 


I  don't  know  the  other  two  people,  po   mfy 
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1  Q    And  xsjLX^—i-vrr. — to— ^a^,  since  for  a  long  time  you  had 

2  some  over&ight  over  the  Public  Integ^rity  Section,  is  it  fair 

3  to  say^that  the  Public  Integrity  Section  Xas  some  very 

4  difficult  calls__i-rr-Investigenrions^  And  by  t't^at  I  mean 

5  W^ll,  I 'J^J^ withdraw  it. 

6  /  J^  matters  of  public  integrity,  such  Xs  bribes,  aren't 

7  /  the^e  many  gray  areas? 

8  /    /   A    .Yes, 

9  I    /   Q    And  by  gray  area,  so  that  we  are  both  onl  the  same 

10  1  wavelength,  what  I  mean  is  areas  where  conduct,  itj's 

11  \  qi^estionable  whether  or  not  a  criminal  violatipn  Has 

12  \ ocfcurred. 

13  \   \  A     Yes. 

14  \  ^    So  that  these  are  people,  genejr^lly,  vJho  are  dealing 

15  with\veXy  difficult  factual  situafritSns;  is  that  cbprect? 

16  A  ^^  True, 

17  Q    And  because  they  have  enforcement  over  the  bribery 

18  statutes,  many  times  they  are  involved  in  financial  matters 

19  where  there  is  the  passage  of  money,  and  they  have  to  make 

20  determinations  whether  or  not  there's  a  gratuity  or  a  quid  pro 

21  riquo? 

22  \  A    If  the  passage  of  money  is  to  a  $e^eral  official, 

23  y^s 

24  Q    Okay.   Well,  the  experience  that  theyXwould  get  in 

25  prosecuting  Federal  offenses  certainly  might  have  some 
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relevance  to  examiQAt4on  of  -cgnduct  that  might  violate  Federal 
Late  State  briBfecy  laws;  wouldn't  that  be 


here  any  --  to  y&«r  knowledge,  was  there 
any  significant  disagreement  as  to  whether^anyone  from  the 
Publ/c  Intearitv  Section  should  be  included  i\  th^  trial 
tea/n? 

/a    I'm  assuming  it  was  discussed,  but  th^  decision  was 
ma|ie  to  go  with  the  fraud  team. 

Q    Okay.   Do  you  know  --  I  just  don't  li^e  phe  passive 
\voAce.   Do  you  know  who  made  the  final  decisio^  a^  far  as  the 
nS^itution  of  the  team? 

Mrs.  Harris.   She  would  have  beCT  on  board  then. 
And  I  didn't  mean  that  coinntent  as  a  criticism;  I 
meant  mfe-^ersonally,  I  don't  like  tTTe  use  of  passive  voice. 

You  were  answering  questions  by  Mr.  Fishman  about  career 
people  as  opposed  to  political  appointees? 
A    Uh-huh. 

Q    Just  generally  speaking,  though,  isn't  it  fair  to 
ay  that  a  career  person  could  make  certai^decisions  in  order 
to  advance  their  career? 

V^  Mr.  Fishman.  Are  vou  speaking  speciXital\y  about 
Mr.  Keeney,  or  are  you  speaking  about,  generally,  as  a 
proposition  of  human  nature? 
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BY  MF 


disrespect. 


vs  a  proposition  of  human 


uire .   I  mean  no 


A    As  ^^-mSzter   of  human  nature,  it's  possible,  but  if 
that  happened  in  the  Criminal  Division/N^hat  person's  career 
,would/De  severely  interfered  with. 
/  Q    Okay.   But  it  is  possible? 
/   A     It's  possible,  sure. 
/   Q    Career  people  aren't  automatons? 

They  are  no  different  from  other  humah  bfeings. 
Your  discussions  with  Michael  Johnson  in  Little  Rock 
\on \September  20th,  1993,  you  discussed  to  soma  extent  the 

sal\^ngs  of  the  Little  Rock  U.S.  attorney's/office  with  Randy 
Co^m^,  Mr.  Hale's  lawyer,  I  will  reprp^nt  anci  It's  a  fact 
that"^\Hale  was  indicted  on  Sept^inber  23rd,  whic^  was  only 
three  days  afterwards.   Mr.  Coleman,  according  to  his 
correspondence,  only  gave  notice  of  his  appearance  about  the 
beginning  of  August. 

Were  you  aware  when  you  had  these  discussions  on 
September  20th,  first,  that  the  U.S.  attorney  was  intending  to 
jindict  Mr.  Hale  or  present  the  case  to  the^i^rand  jury  for  a 
vote  on  indictment? 

— ft 1  assume  I  was,  yes. 

Q    Do  you  recall  if  you  were  aware  that  ^.  Coleman  was 
asicing  them  to  delay  that  process  for  some  period)  of  time? 
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A    I  thXirtf^I  was  aware  ot^-tjjat,  yes, 

Q  /'Did  you  give  any  advice  on  that  issue? 

Well,  the  advice  --  we  got  into  chis  the  advice  I 
hayfe  given  wijc^r^respect   to  a  profTiw::^  and  so  fa,rth.   The 

roffer  was  not  forthcoming,  and  I  didn'X^see  ahy  reason  for 
lelayiTig  the  indictment.   Our  concern  was  not  whether  he  was 
indjfcted  immediately;  our  concern  was  that  noVleai  be  made 
wi^h  him  without  the  government's  interest  bein^  protected. 
his  indictment  didn't  interfere  with  that. 

Q    Certainly  as  a  prosecutor,  you  wouldn  t  yant,  to  use 
polloquialism,  "take  a  pig  in  a  poke." 

A    Well,  that's  exactly  what  we  refuse^  to/ take. 
\Let  me  go  back  to  something  you  raised/theri.   I  thought 
^e  going  to  ask  this  question,  tmi^you  didn't  -- 
Well,  I'm  not  finished,  fSut  go  ahead.    1 
A    I'll  do  it  when  you  are  finished. 

Q    I'll  tell  you,  so  you  don't  lose  your  thought,  why 
don't  you? 

A    Well,  you  were  going  around  the  circle  as  to 
whether  —  why  we  didn't  have  the  Public  Integrity  Section  as 


part  of  the  process.   One  of  the  reasons 


V 


that  I  supervise 


the  Public  Integrity  Section.  I  was  going  toy have  the  lead 
responsibility  with  respect  to  this  matter^  ancl  I'm  acutely 
aware  of  independent  counsel  matters  and  other  matters  that 
t>g  PUBllc  Integrity  Sectlun  is  involved  in. — 
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The  fact  t, 
not  mean  jthat   we  didn 
point/when  it  was  ind 


on  the  team  immediately  did 
in  mind  pqtting  them  in  at  any 
that  there  waS\a  corruption 
vigflation  that— would  come  wTtHTrr-tJjeir  jurisdiction  or  they 
buld  be/fielpful  with. 

I  appreciate  the  information.   W6uld  i^  be  fair  to 
say;  though,  that  there  might  be  a  case  wherev  the\ir  inclusion 
at/ the  very  beginning  —  well,  let  me  withdrawWt] 

You  were  supervising  the  matter,  but  certa|inlly  you  aren't 
going  to  pour  over  the  thousands  of  documents  thatJ  Don  Mackay 
arid  the  others  were  going  to  go  over? 
A    That's  true. 

Q    So  it  is  conceivable  that  the  presence/  of  someone 
fr\m  \he  Public  Integrity  Section  at  th^^ery  beginning  by  one 
of  the  ^torneys  who  would  go  thrptigh  all  of  these] 


transactions  that  involved  prominent  elected  officials  in 
Arkansas  might  have  a  positive  benefit? 

A    It  might,  but  it's  not  likely  to  have  a  positive 
benefit  that  we  wouldn't  have  become  aware  of  almost 
immediately,  because  Mackay  is  an  experienced  prosecutor  and 
lat  that  time,  the  primary  focus  was  on  frai,u\l  matters.   If  -- 
as  I  said,  if  we  had  any  indication  of  substantial  corruption, 
we^iould  have  put  aomobody  from  Public  IrrCeqrity  in 
Immediately. 

-Q Okay.   Mr.  Fishman  showed  you  some  of  ^ur  telephone 
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:ter  that 


with  him  at 


logs,  particulaxiT''"^"-  at  leaStr— ojje  showing  a  conversation  with 
U.S.  Attorney  Banks.   Are  there  any  db^uments  that  the 
Deparlrfnent  might  have  that  you  could  provixje  to  Mr.  Fishman  to 
illuminate  th$ 
lat  timfi 

I  don't  know  of  any,  no.   The  coriyersaYions  with  him 
wer^  --  I  had  two  or  three  conversations  with\himV  and  they 
were  with  respect  to  discrete,  separate  matter^.  lAnd  I  don't 
know  of  any  recordation  of  conversation  other  tjhanj  what  might 


be  in  my  notes  and  those  ha 
\   Q    Okay.   I'll  just 


at  those 


\thisee  pages  are  the  only  pages  that  have  been/prcpuced  to  the 
amnUttee  regarding  contacts  with  Mr.  Banks/in  either  1992  or 
195 

irXciark.   I  would  just  askf'Jir.  Fishman  mayble  to  check 
it  again. 

Mr.  Fishman.   I'd  be  happy  to  do  that.   I  am  not  sure 
that  we  were  asked  to  look  for  Mr.  Keeney's  notes  related  to 
all  contacts  with  Mr.  Banks  I  could  be  wrong.   But  we  will 
check. 

Mr.  Clark.   Let's  not  debate. 

The  Witness .   Let  me  clarify,  we  went  jthfough  that  with 
regard  Lu  Llie  idea  of  any  contacLb  with  Atkans&s . 
BY  MR.  CLARK:  \ 

-Q Okayi — Just  to  clarify  quickly  one  poin)t.   I  went 
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through,  to  s^me-'SxtentTthe 
calls  oiy^ptembez   20th  of  1993, 
thaty«irly  quickly,  so  I'm  going 
documents,   ^otne  we've  seen 
Cwo  more/that  we  haven't  seen 

•m  actually  going  to  s 
seen  before  and  I  will  ident 

A000264  is  a  page  that 
to  be  your  telephone  logs; 
1993. 

The  second  document  is  s 
^whlch  the  Department  has  prod 
calTs  from  the  phone  numbers 
Attorney  General  to  all  other 
Mr.  mjbbiBll's  tenure. 

And  the  third  is  a  document,  GRO000718,  which  is  a 
photocopy  of  telephone  message  slips  of  Mr.  Hubbell. 

And  I  just  want  to  do  this  to  clarify  this.   What  you 
will  see  is  that  on  000448,  Mr.  Hubbell 's  calls  to  other 
people  in  the  Department,  there's  a  record  that  on  9-17-93, 
which  is  a  Friday  afternoon  at  16:57:30,  Ui^'^ch  I  interpret  to 
be  4:57:03  p.m.  on  Friday  afternoon,  so  ju4t\before  5:00  p.m., 
hepiaced  a  call  to  bl4-2621,  which  wouie 
that  correct? 
y^ A Suia. 


1 


ur  number. 


Is 


3427 


53 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

H 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


ibbell  received  a  message  from 
returned  your  call  — 
ir^  indicated  that's 
got\he  call  from 
.led  him  back.   So  wh^t  we  nave   on  your 
'clock,  you  get  a  call  £tiat's\in  the  "in" 
Lcates  that  it's  in  from  IVr.    Hiibbell;  5:55 
:.hat  you  placed  the  call  bac)\.  pkay? 
WCB. 

L  back,  which  in  this  case  refer^  to  both  of 
sheet  of  the  calls  from  Mr./ Hiwjbell 's 
,  indicates  that  on  the  foalowing  Monday, 
;  11:23,  Mr.  Hubbell  placed  ariother  call  to 
Ln  on  A  000265,  tha^>^  reflected  by  the 
there  is  an  entr^on  the  "in"  column  --  the 


difference  in  the  times,  I  think,  is  just  due  to  the  universal 
fact  that  no  two  clocks  keep  the  same  time  --  and  then  also  on 
Mr.  Hubbell "s  outgoing  calls,  9-20-93,  13:48,  which  would  be 
1:48,  it  indicates  again  a  call  to  you.   And  that's  reflected 
again  in  the  "in"  column,  there's  a  call  at  1:50.   Okay.   So  I 
(think  we  have  figured  this  out,  sort  of. 

Mr.  Fishman.   Looks  like  a  massive  ganie\of  telephone 
tag': — — 

Mr.  Clark.   Yeah.   Yeah. 

The  Witness ■ — With,  again,  the  WCR. 
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Mr.  Fishman-r-'  Right. 
Mr.  -Clark.      Absolutely. 

BY  MR.  CLARK: 
Q 


So  ^theTTT  having  had  tTw--^ght  to  corisider  this,  I 
^ust  --yarfid  you  having  mentioned  beforeNthat  tKere  were  only  a 
coupJ^  of  matters  that  you  really  had  involvement  with 
Mr./Hubbell,  do  you  have  any  recollection  of Yhac\  you 
ap^parently  spoke  to  Mr.  Hubbell  about  when  you\  spike  to  him  at 
2 /o'clock  on  Monday,  September  20th,  and  then  a^galln  when  you 
apparently  spoke  to  him  at  3:05  p.m.  that  day? 

Mr.  Fishman.   Let  me  --  I  have  to  insert  only  one  mild 
^objection  to  that.  /   / 

It  is  not  clear  at  all  that  he  spoke  with  h/im  at  2 
o*'^lo'^k  from  the  call  letter.   It  may  \^ell  be  tl\at  they 
ultimately  did  not  connect  until  li^ter  than  that.  ]  I  think  we 
can  tell  from  the  record.   If  you're  asking  whether  they  did 
or  not,  that's  fine. 
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RPTS  GOETTLICH 
DCMN  WEINSrflN 

Well,  what  it  appears  to  me  fronKthe  record  is  that 
whe/i  there  are^jmrtftiple  cal^~Bac^t&^  they  are^laced  in  a 
single  li/le  across,  which  is  the  reason^^^at  trie  top  space  has 
/four  entries,  a  total  of  four  entries  in  the  two\columns.   It 
does' have  a  checkmark  for  completed  in  the  3 :  ^^5  p\m.  entry, 
whi/ch  is  a  separate  entry,  is  marked  completed.\  N\3w,  you  did 
read  that  one  entry  from  your  notes  about  there|be|.ng 
something  outside  the  A.G. 's  office? 

A    That  was  a  personnel  matter. 
Q    That  was  a  personnel  matter,  okay. 
vA    I  had  had  several  conversations  wj/ch  him  with 
respect  to  that. 

Okay.   The  other  matter^ that  you  referred  to. 
Ford  prosecution,  that  was  earlier  in  199  3,  right? 

A    That  was  earlier.   It  was  while  --  before  Mrs.  Reno. 
Q    Okay.   And  then  I  mentioned  yesterday  that 
Durenberger  matter? 
A    Yeah. 

Q    You  had  some  involvement  with  hik\on  that.   But 
4gain,  that  was  like  in  February  and  March  pA  1993? 

^ Twsir. 

Q    And  then  you  said  there  was  one  other  fatter? 
-ft 1  might  have  had  contact  with  them  on  tne 
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Durenberger  m^Jtte?^after  that^Trec^use  the  Durenberger  matter 
went  on  ftSrever  and  ever.   It  was  just^disposed  of  last  month. 
yQ    And  then  you  mentioned  a  possibra^  violation  by 


r  that  --\was  that 

in  September  of  '93 


someone  in  t 

something  you  were  commun 
'or  was  it  earlier? 

A    I  don't  know  exactly  when  it  was,  b\it  hfe  called  me 
up/  and  presented  me  with  the  factual  situation\th4t  had  been 
ought  to  his  attention. 

Q    Now,  the  telephone  log  indicates,  of  jcoiirse,  that 
ydiu  did  speak  to  Ms.  Casey  on  the  20th.   Particularly  there  is 
\an\entry  that  shows  at  2:25  p.m.  you  had  a  conversation  with 

jr  ^nd  what  I  would  like  you  to  do  is,  in^rtr.  Gkngloff's 
notes\  if  you  turn  to  page  00748,  it  appears  that  —  well,  it 
is  sraXM  that  a  number  of  thingsfhave  been  redacted  from  this 
page,  but  at  the  very  bottom  of  the  center,  and  it  is  starred, 
it  appears.   It  appears  to  read  to  me,  Casey  will  think  about 
it. 

Is  that  your  recollection  of  her  initial  reaction  when 
you  discussed  whether  she  should  recuse? 

A    Well,  at  one  point  she  did  say  something  like  that, 


whether  it  was  the  termination  statement  ox 


^ 


lat  it  was.   She 


did  say  she  would  think  about  it.   She  didn't  rule  it  out. 

Q    Okay.   I  mean,  it  wouldn't  be  unusual \f or  somebody 
•Co   speaKs  to  anotner  person  t^t   ttie  first  time  and  is  asked 
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to  do  something^^o— 3«y,  w«li7-~I_^ill  take  it  under  advisement, 
I  will  coriKl^der  it. 

(Nodding  in  the  affirmative.) 
Q    Okav;„--One~of  the  ^Scomeivts  that  h^  been  produced 
bV  the  department,  actually  from  the  Bu^au,  im;licates  that  on 
jctober  5th,  the  director,  director  Freeh,  \)pine^  that 
Ms.  jCasey   should  recuse  herself  from  the  matter. 
A    October  5th,  what? 
Q    Of  1993.   I  have  got  the  — 
A    Was  Freeh  the  director  then? 
Q    I  believe  in  the  summer  of  1993. 
Mr.  Fishman.   Freeh  was  --  I  will  stipulate  for  the 
r^coVd  that  Freeh  was  announced  as  the  Director  of  the  --  was 
anrtpurt^ed  as  the  Director  of  the  FBI  in  J<ily  of  11.993.   I  don't 
know  Vhe\her  --  I  don't  know  when rhC  was  conf irmealbut  -- 


Mr.  Clark.   It  is  not  significant. 

BY  MR.  CLARK: 

Q    I  will  just  show  you  FBI  0001235.   It  Is  dated 
October  12th,  1993.   It  is  a  report  to  Director  Freeh,  so 
certainly  at  about  that  time. 

A    Okay. 

Q    And  here  it's  FBI  0001322.   Therej  v>ere  four  zeroes, 

I  R(3pt!  I  didn't  mi33  one. "10/5/93,  briefed  Director  on  case, 

part  of  FCS  briefings,  my  case  is  financial  crintes  section 


brj.«f ing. In  any  avant, — Director  indicated  he  wanted  USA  to 


aiit 
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formation  ever  conveye<^to  you? 

t  know. 

event,  once  you"~gct  involved^  in  the  matter  at 

September,  did  you  have  any  dj^cussfons  with  anyone 

'at  th^  FBI  about  the  need  to  keep  their  in\^lvem\^nt  in  the 

Hale  and  Madison  investigations  confidential  'from\Mr.  Hubble? 
/ 
/a    I  don't  think  so. 

(    Q    Do  you  know  whether  anyone  at  the  depiartinent 

informed  the  Bureau  that  Mr.  Hubble  had  recused  hiimself? 

A    He  did  a  memorandum,  which  r  think  y^u  ||iave.   I 

\doh't  know  how  widely  that  was  disseminated. 

Q    As  regards  Gerald  McDowell  and  Jo^  Gar^loff,  is 

th6xe\one  other  person  upon  whom  you  reposed  foB,  confidences 

in? 

A    Well,  I  think  very  highly  of  both,  but  McDowell  is  a 

more  senior  person.   I  have  worked  with  him  for  a  number  of 

years.   He  is  chief  of  --  they  are  both  talented  people.   I 

have  confidence  in  both. 

Q    But  Mr.  McDowell  is  a  person  who  you  have  had  more 

Idirect  contact  with  over  the  years? 

A    That's  right.   That's  right. 

"q    Approximately  what  period  of  time  wo\^ld  you  say  it 

covers? 

~R Well,  he  came  in  the  Department  in  I  triink  about  '66 
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or  '67  in  the  Qr^aTTTzed  Criin5~-S«Qtion,  and  during  that  period, 
I  was  a  deputy  in  the  Organized  Crime^^Section.   I  had  limited 
conta/^  with  him  and  then  he  went  out  in  the  field  in 
St/ Louis  and,,30ston  and  so  forth-.-.^My  contac^  was  limited 
dth  hin 

<y  contact  with  him  became  more  subst^tial\  when  he  came 
back,  maybe  '78,  maybe  '79,  and  was  the  Deputy  Chaef  in  the 
Organized  Crime  Section.   Then  in  '79,  I  believe  he  became 
Cliief  of  the  Public  Integrity  Section  and  therejafter,  I  had 
c^ose  and  continuing  contact  with  him. 

Q    Okay.   And  your  contacts  with  Mr.  Gayigl^ff  were  of  a 
\moie  limited  personal  nature? 

A    We  are  talking  about  professional/  right? 
Professional,  sure. 
You  said  personal. 


Well,  I  mean  your  personal  dealings  in  the  course 


of  — 


A    Personal  dealings,  all  right.   Yeah,  because 
Gangloff  was  down  the  line.   McDowell  was  a  section  chief  from 
•79,  I  think,  on.   Gangloff  came  in  the  section  some  time 
I  thereafter  as  a  specialist  on  conflict  of  \l>nterest .   I  agreed 
:o  a  contact  with  him.   He  testified  with  ^^\^   number  of  times 
up  ~here  on  the  Hiii,  out  nis  was  a  limited  area .   He  became 
one  of  the  leaders  of  the  section  as  a  deputy  chief  within  the 
iz.   four  or  five  years. 
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One  of. 


-thlngs- 


teletyped^-from  Little   Rock   i 
yesterday   it  was  your  handwriting 
ap^rently   pas 
A      /Yeah . 

At   that  point  he  was 


that  the  FBI 

.   You  testified 
11 's  name.   You 


Section, 


Yes,  sir. 

And  you  did  not  —  or  did  you 
atitention  of  the  Public  Integrity  Section  Chief 

A    Apparently  not. 

Q    Were  you  aware  in  June  of  1993  that yboud  Frazier 
:ted  to  the  Executive  Office  for  U.S.  Attorneys  that  he 
had.  nayer  gotten  your  memo  and  Mark  Mac^0ugall ' s^  February 
memo  I 

A    If  I  became  aware  of  it,  I  became  aware  of  it 
recently.   I  wasn't  aware  of  it  at  the  time. 

Q    At  the  time  nobody  asked  you  — 

A     No. 

Q    --  to  see  —  and  there  was  no  sort  —  to  your 
Iknowledge,  there  was  no  internal  inquiry  v\l"^hin  the  Department 
to  determine  what  had  happened  to  the  transmittal  of  the 
memorandum? 

Mr.  Fishman.   At  what  point?  What  do  you  ^ean  by  an 
internal  inquiry? 
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inquired  of 


Mr.  Clark,  .,,-i— wTll  repTirasg,  it. 
By  Mr^  Clark. 

When  it  was  discovered  in  June  d^  199  3  that  this 

"middle  oF^Harch  of  1993  had  not  been  seen 
it  about  that  time,  to  your  knowledge,  did 
i   Department  conduct  any  sort  ofXreview 
nine  what  had  become  of  the  djjcument? 
A    Let  me  correct  myself.   I  don't  thinJ^  I  |was  aware  of 
fact  that  he  had  received  the  document. 
Q    Okay.   So  to  your  knowledge,  nobody  e)/en 
yo^i  at  any  point? 

A    I  don't  recall  — 
Q    In  1993. 

I  don't  recall. 
<r.\Fishman.   Inquired  of  him^s  to  what? 
Mr.  Clark.   As  to  the  transmittal  of  the  document  from 
his  office  to  Mr.  Frazier's  office.   Does  your  answer  stand, 
Mr.  Keeney? 

A    My  answer  is  that  I  do  not  think  I  was  aware  of  the 
fact  that  he  didn't  receive  the  communication. 

Q    Let  me  show  you  551,  and  the  Batf^   numbers  are  cut 
>ff.   It  appears  to  be  001985,  but  in  any  ^v^nt,  the  top  page 
isehtltiea,  "Department  of  JusLIcb,  ExectitivA  secretariat 
Control  Data  Sheet",  and  it's  attached  to  —  I  \ave   an  extra 
cppy  if  you  want  It. 
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That  wov 


everything^'^u  showed  him  today 


keep  trtem  in  order. 


copies  of 
great  so  we  can 


/  Q    And  Lt-ts^attacheH 
memorandimr^o  you  dated  February 


:hat  that  is  a  consecutively 
were'  attached  then,  I  can't 
to /us  as  being  consecutively 


iti  be  typical  within  the  Department  for  a  cover 
type,  meaning  the  Executive  Secretariat  Control 


sheet  of  this 
Data  Sheet,  to 
be\  attached  to  a  memorandum  such  as  Mr.  Fraziei/'s  when  it  was 


A    Yeah. 

Okay,  and  the  purpose  of  this  d<$cumenti  —  what  is 
your  Understanding  of  the  purpose^-<rfthis  documenb? 

A  ^  That  gives  them  the  control.   They  follow  through  on 
the  correspondence.   That  is  their  responsibility. 

Q    Okay.   So  this  should  have  been  attached  or 
something  similar  to  this  should  have  been  attached  to  your 
March  19th  memo,  the  one  in  your  name  that  Mr.  Urgenson  sent 


out;  is  that  correct? 


A    If  in  fact  it  was  controlled  correspondence,  the 

anSwei  is  yea. 

Q    Well,  if  it  came  into  your  office  wltti  a  sheet  such 

ag     1-h<g,     uinnlH    ynii     An«- i  <~i  pat-«»    that.     It    would    gO    OUt    Of    yOUr 
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1  office  with  a  sheet  like  this? 

2  A     r^wSuld. 

3  Q/   Now,  regarding  the  underlyingN^ocument  and 

4  documents,  one  thing__:L=_Mfi__discussed  some  Mx^.  Banks'  letter  of 

5  January  27v^nd  again,  this  is  part"~~l>f  the  same  group  of 

6  ilocume^s .   I  will  refer  to  the  easiest  Ba^es  stamped  numbers 

7  /  to  read,  GAC  001416  and  001417.   It  is  part  Npf  t^at  same 

8  /  document.   It  is  one  of  the  attachments. 

9  (    /   Mr.  Fishman.   This  is  the  letter  to  Ms.  H^nn^man  from 

10  I  Mf-  Banks? 

11  1   1    Mr.  Clark.   Yes,  January  27th,  1993. 

12  \   \   By  Mr.  Clark. 

13  \   \  Q    Now,  in  the  top  paragraph  on  page  %,    M^.  Banks 

14  wsitVs,  "I  believe  this  office  has  a  conflict  o^  interest  in 

15  conducing  an  investigation  for  pre$«tfting  an  inVlctment 

16  againsX^hese  individuals.   Previtjua  piusecution  of 

17  Mr.  MacOougall  and  two  other  defendants  resulted  in  a  not 

18  guilty  verdict.   Several  allegations  suggesting  political 

19  prosecutions  were  made  during  the  trial .   They  were  patently 

20  false,  but  a  second  investigation,  slash,  prosecution  could 

21  n easily  give  the  appearance  of  inappropria^  motivation  by  this 

22  \office,  period." 

23  V^_  So  would  you  agree  that  Mr.  Banks  is^aV^ng  that  he  would 

24  not  want  to  be  perceived  as  targeting  Mr.  MacD^ugall? 

25  A    Yes. 
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Q    Now,  in  the  next  paragraph,  the  last  paragraph,  he 
says  he  ha^^'fesigned  effective  March^lst  of  1993.   Now, 
wouldiy^  the  perception  problem  regarding,  a  new  prosecution  of 
Mac^ougall  go  away_-14— Jf"?-. — BanJcs  was  no  longer  U.S.  attorney? 
A   /Tt  would  go  away  in  Mr.  Bartl*^'  view.\ 

wouldn't  it  have  been  just  aX  easyXwhen  you  got 
the /<hemo  on  February  19th  of  1993  to  just  hold  itt  for  nine  or 
ten  days  and  then  allow  the  new  U.S.  attorney \to  ^ake  a  new 
look  at  the  matter? 

A    Did  she  come  in  in  nine  or  ten  days?  |  Arj  acting  U.S. 
ftorney? 

Q    Yes. 

A    That  would  be  one  way  to  handle  it^  y^Ah. 

I  mean,  did  you  give  some  consj^rati(^n  to  that  in 
199Xoi\you  Just  passed  it  along? 

Well,  at  the  time  we  were  dealing  with  Banks  and  we 
just  concluded  that  Banks'  stated  reason  for  recusal  was  not 
appropriate.   I  mean.  United  States  attorneys  get  criticized 
for  bringing  cases,  particularly  if  they  get  a  hung  jury  or 
something  and  he  was  a  little  bit  sensitive  to  that  and  the 
~|  conclusion  was  that  that  was  not  a  basis  Ttor  recusal. 
\     Q    By  the  way,  there  is  a  memoranduWXconcernlng  the 
^gQsecutive  merit  of  the  criminal  referraj/.  \s  there  any 
memorandum  to  your  knowledge  concerning  or  discussing  the 
recusal  issue  that's  separate  from  that  document^ 
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I  don't  recall  any 
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RPTS  GOETTLICH 
DCMN  MAGMER 

Q  /  Would  it  be  normal 


Department  to 
person's  voiced 


prepAre  things  llke_^hat.  nr  Mouj 
nion  ba^«^  on  the  -- 

A/  Wasn't  there  —  in  t 
stated  that  the  Criminal  Divis 
bas^s  for  recusal? 

Q    That  would  be  on  your  March 
le  on  March  19th.   For  example,  006< 
re.   However,  there  is  not  any  sorl 
A    Analysis. 
Q    Yeah.   To  your  knowledge,  there  isy^o  ^nalysis  of 

t  ^ssue? 

That's  all  there  is  to  it^,-ds  f ar  as  I'^now. 
Q\/ Going  back  to  Mr.  Ganglo-ti'a  iiuLui;,  anfl-we  will  go 
to  a  page  that  Mr.  Fishman  just  showed  you,  007749.   This 
concerns  the  conference  call  with  yourself,  Mr.  McDowell  and 
Irv  Nathan,  whom  you  have  identified  as  being  in  the  Deputy 
Attorney  General's  Office. 
p.     One  bit  of  information  that  we  overKroked  just  briefly 
Wgo  was  at  the  top  left-hand  side.   It  doeWndicate  what 
kpears  to  be  a  date.   So  it  looks  like  thjJs  happened  later  in 
the  day  after  your  calls  to  Michael  Johnson  an<i\  to  the  meeting 
that  Irv  Nathan  attended  in  your  office  and  your\conversation 
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1  or  conversations  with  Ms.  Casey. 

2  A    Wh>etr?  This  was  the  ll>t?  Which  is  the  later? 

3  don't  u;tderstand. 

4  /Q    This  has  5:30,  which  I  would  int^xpret  being  p.m. 

5  hope  you  are^iiot  having  meetings  at~~"5^0  a.m.\  which  is  not 

6  Beyond  i^e  realm  of  possibility.   In  any^^ent,\one  of  the 

7  ;  thin^  it  says  here  on  this  page,  "per  DAJ  v^a  Il\. "   So  per 

8  /  the'  Deputy  Attorney  General,  Mr.  Heymann,  via  \rrv\Nathan,  "Let 

9  them  proceed  on  Hale." 

10  Now,  was  it  Mr.  Heymann's  position  that  at|  thjLs  point  her 

11  \  recusal  was  not  required? 

12  \   \   A    It  may  well  have  been.   I  went  into  thi^  before,  but 

13  VuFv  concern  was  not  with  the  prosecution  of  ^o.leJ     Our  concern 

14  w^s  v^^ith  making  a  deal  with  Hale  and  that  Va  whaty  we  wanted  to 

15  be  Xuliy  apprised  of.   Whether  they  relTurned  theVindictment 

16  agains'X,  Hale  was  not  a  matter  of  great  import,  at  tnat  point. 

17  Q    Moving  forward  to  November  3rd,  the  fact  that  you 

18  didn't  attend  the  meeting  in  the  Deputy  Attorney  General's 

19  Office,  do  you  recall  the  reason  why  you  didn't  attend? 

20  A    I  don't,  and  it  could  have  been  for  a  variety  of 

21  ^-.reasons.   I  could  have  been  called  off  onranother  crisis.   You 

22  Iknow,  there  were  a  lot  of  people  Involved  lii  the  meeting.   I 

23  \ii^s  not  an  essential  party  to  that  meetingy  I^verybody  knew  my 

24  views,  so  if  another  crisis  came  up  that  I  had^o  address  it 

25  made  sense  that  I  didn't  attend  it. 
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Q    Okay.   Let  me  show  you  004650,  and  that's  a  message 
slip.   It "s^d^fed  11/2/93  at  lTo{r-«k: clock.   And  that's 
notifying  Gerry  McDowell  that  there  is ^^ing  to  be  a  meeting. 
K  Right. 

Q    ^n^  it  says  October  4th.  ^^I^believe\that  that's  a  -- 
just  a/ifiistake.   That  should  be  November^^th .   "Thursday  would 
be  November  4th  in  the  Deputy  AG's  Office  co^ceri^ing  the 
referrals . 

A    Uh-huh. 

Q    Okay.   You  wouldn't  know  of  any  reasdn  Why  this 
w<|)uld  be,  other  than  the  first  notice  to  Mr.  McDowell  of  this 
jting,  do  you? 

A    I  don ' t  understand  your 

\Q    Okay.   Do  you  know  if  the  meetij*^  was /noticed  any 
ear\ieX  than  November  2nd  at  1:00  oljsdfbck? 
I  have  no  idea. 
Q    Now,  in  your  urgent  report  of  October  28th,  002204 
and  2205,  I  did  not  see  any  mention  of  your  communications 
with  Ms.  Casey  in  the  period  between  September  20  and  the  end 
of  October.   Now  — 

Mr.  Fishman.   Which  documents? 
Mr.  Clark.   002204  and  002205. 
BY  MR.  CLARK: 


Q    Now,  isn't  it  accurate,  Mr.  Keeney,  tvtiat  you  had  one 
or  more  conversations  with  Ms.  Casey  in  which  yo\i  told  her 
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your  opinion  that  she  should  recuse? 

A     Ib«a  one  or  more,  but"r^-4on't  know  when  the  last 
one  was>^ 

/Q  Okay.  Well.  If  yqudldn't  attencKthe  November  3rd 
meeting,  w^x^  all  your  communicatioriBs^ith  Ms \ Casey  on  that 
^ubject^^efore  that  date? 

/A    I  assume  so  since  she  recused  hers"^lf  l^ediately 
er  the  November  3rd  meeting. 


Now,  in  the  November  1st  urgent  repo 
Incidentally,  if  you  have  any  indication 


that  I  did 


attend  that  meeting  with  Paula  Casey,  I  wish  yoii'dJ  show  it  to 

me' because  I  have  no  recollection  of  it.   You  Keep  coming  back 
\  /   / 

o  It.   So  I  am  wondering  what  the  point  of  |/t  i^  unless  you 

ha,ve\something  that  indicates  I  was  there  .y 

\  \  ^ 

\Q\   Your  November  1st  urgent  r^pt^rt,  007358.  and  007359 ^ 

what  l\^i^ect  your  attention  to  is  the  IdsL  pjuiji'laph  on 

007359,  and  particularly  in  there  you  write  that  we  have 

discussed  --  let  me  make  sure  I  have  one  other  copy. 

Mr.  Fishman.   Mr.  Clark,  didn't  we  go  over  this 
yesterday? 

BY  MR.  CLARK: 

Q    I  just  have  a  very  few  questions! 

A    You  seem  to  be  going  back  over  tl:fe  kame  thing, 
Mr.  Clark.   I  don't  know  whether  you  have  a  lot\of  time  to 
waste,  but  I  don't. 
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Q    This  will  be  very  brief.   Let  me  read  over  your 
shouldei 

stion. 
CLARIL: 

Rock  investigation  with 
It  United 
/Stated  attorney  in  Little  Rock.   The  United  X^atei?  attorney 
has/not  requested  our  assistance  in  investigatH^ng  ipr 
prosecuting  these  matters  to  date." 

Mr.  Keeney,  did  you  intentionally  leave  outi  of  there  the 
fact  that  you  had  voiced  the  opinion  to  Ms.  Casey  ^hat  she 
\shQuld  recuse  herself? 

A    Come  on.   We  went  through  this  ad  niuseibm 

/   / 
ye^teVday.   I  explained  it.   Come  on,  Mr.  J2lark./  If  you  have 

notnlng\else  to  do,  fine.   But  I  do 

questi 

enough  of  it. 

Q    Did  you  intentionally  avoid  attending  the 
November  3rd  meeting? 

A    I  did  not  intentionally  avoid  attending  that 
neeting.  r\ 

Q    Did  Deputy  Attorney  General  Heymann  know  before 
ai^mber  1st,  1993,  that  you  were  communic^irvg  to  Ms.  Casey 
an  opinion  that  he  did  not  share  on  recusal?   \ 

Mr.  Fishman.   I'm  sorry.   Do  you  have  a  good-faith  basis 


I  have  ^tiswered  those 
They  are  in  the  record, — and  I  tliiiiX  wti"  have  had 
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for  asking  the  question  whether  Mr.  Heymann  believed  that  she 
should  not  rjecuse  herself? 

Mry  Clark.   Sure.   September  20th, N^ie  says,  let  them 

proceed. 

/ 

Mr.  Flaifman.   On  Hale. 

Excuse  me,  Mr.  Keeney.   Perhaps  you  "Xnow  more  --  perhaps 


T 


'you  hfave  talked  to  Mr.  Gangloff  or  perhaps  you  have  talked  to 
foriner  Deputy  Attorney  General  Heymann.   I  don\' t  Hnow  whether 
you  have  or  not,  but  let  them  proceed  on  Hale.  \  Mr.  Keeney  has 
testified,  it  says,  to  indict.   Doesn't  say  anythihg  about 
recusal.   I  believe  he  testified  to  that. 
The  Witness .   Several  times . 
BY  MR.  CLARK: 
\q     Is  the  answer  no  then? 
A\   Well,  what's  the  question  &q^in? 
Q\/  The  question  is,  Mr.  Keenly-/ — did  yuu  avu'id  that 
meeting  -- 

A    The  answer  I  gave  you  was,  no,  I  didn't  deliberately 
avoid  the  meeting.   I  didn't  go,  to  my  recollection. 
Your  second  question  was  that  I  was  contrary  to 
f-iMr.  Heymann' s  views  on  this  subject?  That~'>s  not  true. 

Mr.  Heymann  agreed  with  you  on  t^e.   recusal  issue  all 


A, 


ong; 


A    My  understanding  is  he  did.   I  don't  recall 
specifically  discussing  it  with  Heymann,  but  I  discussed  it 
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with  Margolis,  and  I  believe  I  probably  discussed  it  with 
Heymann . 

Mr.  C^ark.   I  have  nothing  furthdi 


m.   C 


Garcia.   I  have  nothing  further. 
Mr.  FishmanT   I  have  to  foTtowup,  Mr. 


seney. 


ajjologize^  because  of   some  of   the  questl^^ns   aski^d  by 

BY   MR.    FISHMAN: 

Q    Let  me  first  go  back  to  this  piece  o^  paber,  4651, 
wh^ch  is  the  message  to  Mr.  McDowell.   Okay?   You  see  that? 

A    Yes. 

Q    And  you  see,  if  I  read  it  correctly,  Mr./  Clark 
Lcates  that  Thursday,  October  4th,  should  ^  Thursday, 
November  4th.   You  see  that? 

A\    Uh-huh. 

And  the  message  suggests^  I  believe,  that  the 
meeting  is  supposed  to  take  --  is  scheduled  for  Thursday, 
November  4th,  at  4:15,  correct?   You  see  that? 

A    Uh-huh. 

Q    Okay.   Now,  your  calendar  reflects  --  your 
calendar  -- 

Mr.  Clark.   Excuse  me.   Before  we  moveXon,  just  so  the 
tecord  is  clear,  this  document,  or  it  may  be \two  documents, 
bears  two  different  sates  stamp  numbers,  "and  I\may  have 
referred  to  004650.   It  has  both  004650,  00465l\  just  so  the 
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record  is  clear. 

Mr.    Fl&htrian.      That's    fine. 
BY   MR.    FISHMAN: 

Now,    your— calondar—xefj-Q^^s /    if    I  X""  correct,    that 
the  meetin^g^as   moved   to  Wednesday,    November   3^,    at   2:15. 
fou  see^that? 

/A  Uh-huh. 

Q    Am  I  correctly  reading  the  document  t^hat\'s  marked 
000167? 

A    Yes. 

Q    Now,  a  portion  of  your  calendar  for  that/ day  is 
\redacted;  is  that  correct? 
A    Yes. 

Can  you  see  just  to  the  left  of/the  redaction  -- 
firs\o$,all,  the  fact  that  the  2 :15-'ls  circled  oivyour 
calendars  Does  that  mean  that  is  tne  time  the  meeting  was 
supposed  to  start? 
A    It  does. 

Q    Now,  just  under  the  redacted  sticker,  can  you  see  a 
circle  under  what  appears  to  be  1:30? 

A    Yes.  V\ 

Q    What  does  that  suggest  to  you  sinc^  this  is  your 

^dar? ^ 

A    That  I  had  an  appointment  at  1:30. 

Q    Does  the  —  I  know  Mr.  Clark  doesn't  knNpw  you  at 
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all,  but  --  so  for  the  benefit  of  the  record,  for  Mr.  Clark, 
if  you  had  a 

Mr./<flark.   I  object  to  that  conuner 
Fishman.   That's  fine. 
[SHMAN: 
Q  /  If  you  had  a  view  on  Ms.  Casey^^^recu^l  and  you 
cnew  tfhat  there  was  going  to  be  a  meeting  about  Mte .  Casey's 
recital,  would  you  have  hesitated  for  a  secondXto  communicate 
yoi/r  view,  either  in  advance,  at  or  after  the  meeting  to 
Mr|.  Heymann,  Mr.  Nathan,  Mr.  Urgenson,  Mr.  Gangloffl, 
McDowell  or  anyone  else  who  would  have  beenlat/tha 
^ting? 

A    I  would  not. 

And  does  your  calendar  reflect  tt>at  Mr/  Gangloff 
)nd  Mr.  McDowell  were  supposed^><5'  be  at  tl\e  meeting  as 

A    As  well,  yes. 

Q    I  believe  I  am  correct.   It  is  Mr.  Gangloff 's 
notebook  that  is  the  document  that  starts  7736  that  is  replete 
with  references  to  your  believing  that  Ms.  Casey  should  recuse 
lerself . 

A    That's  right. 

Q    How  long  have  you  known  Phil  Heymiinh? 


A    Since  about  '78,  since  he  was  Attorney  General. 
Q    How  long  have  you  been  known  Irv  Natharv? 
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A    About  the  same  time 
Q    Hay^T^ou  ever  mis 
about  apything? 
// 
Q    Tp^lear  up  anoth 
afsk  you/if   you  knew  that  --  when 
/indicted.   Let  me  turn  to  page 


Mr.  Nathan 


bout  Mk.  Clark,  let  me 


pag 


g  to  be 
gloff's  notes, 
ad  lor  the 


/ 
and/in  the  bottom  third  of 

court  reporter  what  it  says  there? 

I   A    Yeah.   My  question,  JCK,  when  is  indic^tment 

planned? 

Q    And  the  answer,  is  it  written  there? 

\  A    Tuesday  p.m. 

^    Now,  with  respect  to  the  exec  seg^--  a^d  that  is 

shor\  f\r  executive  secretary  --  coivJ^rtSl  sheet  tJ^t  Mr.  Clark 

asked  ^«(ij^ about,  who  in  the  Department  ef  JubLlca  actually 

enters  things  on  an  exec  sec  control  sheet? 

A    Exec  sec,  I  suppose. 

Q    So  is  it  fair  to  say  that  unless  the  document  gets 

sent  through  exec  sec  to  the  next  person  they  do  not  update 

-the  control  sheet? 

\  A    Yeah.   It  would  have  to  go  throuc 

V.^_Q So,  for  example,  the  memo  from  Kp.    A-  from  you  to 

Mr.  Frazier,  which  was  signed  by  Mr.  Urgenson,  obviously  was 

never  sent  to  exec  sec;  is  that  correct?        \ 
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A    I  don't  know.   I  don't  know  what  happened  to  it.   I 
idea. 
'Would  you  nersonalJ 

gned  the  memo 


my  secre 


take  over 


id  the  last  thing,  Mr 

iblic  corruption  expe 

It  to  Kansas  City  to  take  over 

Mr.  Clark.   That  went  to  Li 

Mr.  Fishman.   I  am  sorry.   To  Llttl 

tHia  Vase. 

Witness .   He  did,  yes. 
>BY  MR.  FISHMAN: 
Q    Who  was  the  —  the  immediate  supervisors  of  this 
team  were  who? 

A    Were  McDowell. 

Q    And  who  was  below  McDowell?  Who  was  Mr.  McDowell's 
^deputy  in  the  fraud  section? 

A    It  would  have  had  to  have  been  CA^ez. 
Q    And  Carver  is  Alan  Carver? 


A    That  is  Alan  Carter,  right. 

Q    Now,  Mr.  McDowell  was  the  chief  of  theXfraud  section 
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at  the  time,  correct? 
A    Yes^ 


e  of  his 


of  the 


Q  /   And  Mr.  Carver  was 
deputy  chiefs;  is  tfiat. 
A    Tiiaf^  right. 

How  long  had  Mr.  McDowe 
:tion? 
At  that  time,  maybe  a  y 
ng  like  that. 

And  he  was  made  the  chii 
I  whom? 

Bob  Mueller. 

Before  he  took  over  the  fraud  secti?<n,  ^fhat  did 
owell  do? 

He  was  chief  of  the  publiciritegrity  section  for  13 


gn  pijiority  area 


Q    So  did  he  have  the  kind  of  experience  that  Mr.  Clark 
was  talking  about? 

A    He  certainly  did. 

Q    And  where  was  Mr.  Carver  before  he  went  to  the  fraud 
-section? 
1    A    He  was  in  the  public  integrity  se'^p^ion  for  a  number 

ofv^^ars . 

Mr.  Fishman.   I  have  nothing  else. 
Mr.  Clark.   Thank  you  for  your  time. 
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[Whereupon,  at  4:43  p.m.,  the  deposition  was  concluded.) 
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Mem'oiandum 


Re  f  erral-' f  rom  the  Resolution 
Trust  Corporation 


OCT  ^^7  !S92 


William  P<  Barr 
ACtorne/  General 

George  J.  Terwilliger,  III 
Deputy  Attorney  General 

Wayne  A.  Budd 

Associate  Attorney  General 


Laurence  S.  McWhorte: 
v.   Director 
:^/^  Executive  Office  ^for 
United  States  Aftc: 


'Y 


Desicnation :   Criminal  Matter 

\    \ 
Security  Classification:   Sensitive 

Originating  Unit:   Office  of  the  United  States  Attorney 
Eastern  District  of  Arkansas  ^^ 
Little  Rock,  Arkansas   7220>-^ 


Mac  Dodson 
First  Assistant  U.S.  Attorney 
Eastern  District  of  Arkansas 
Little  Rock,  Arkansas   72203 
FTS:   (501)  324^21 


Clarif icatio^Ka^^d  Follow-up: 


Attorneys  rw  Main  Justice  Familiar  with  the 


Synopsis :  Atta^shed  is  a  copy  of  a  referra 
United  States^^t-^axney '  s  office  for  the  Ea 
Arkansas  from  t>»€  Resolution  Trust  Co^rpora 
apparent  criminal\^^~iyities  involving  Mad 
Loan.j  It  is  the  beKiefNjf  the  United  Stat 
that  ifurther  invest iga^ioV^nto  this  matte 
matter  is  being  brought^to  ytiur  attention 
Clinton  and  I  his  wife  Hillary  C>inton  are  1 
may  hiave  information  regardl^j^ 


Attachment 


cc:   Robert  \S.  Mueller,  III 

A^sistaat  Attorney  Genera 
C r  1  ra-M54l  ^B^v  1  s  1  o n 


1  received  by\  the 
stern  District,  of  "  >  . 
tion  concerning 
ison  Guaranty  Savings  S 
es  Attorney's  office  i 
warranted/.   This; 
because  Governor  Bill 
isted  as  witnesses  who 
a^  activities. 


,  Dirtector 
llcy  & 
Communications 
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^^A^4j.^^Qluu^ 


<^^ 


The  attached  information 
must  be  protected  and  not 
released  to  unauthorized 
individuals.  Use  of  tlhis 
cover  sheet  is  in  accordance 
with  the  Department  of 
Justice  regulation  on  the 
control  of  Limited^Offici^ 
Use  information. 
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Resolution  Tract  Corporation 
KjssiS  Citj  Co:uol\d2ted-OtD 
4900  Main^Sfir^rKo.  Box  415570 


:ity,  MiiMuri   64141   (816)  531-2212   (800U65-3342 


The  Hooonble  Qiarles  A.  Banks 

United/States  Xttomey 

Eutera  District  of  Aricassas 

U^.  Pbst  OfSce  and  Courts  Building 

600  W.  Capitol,  Room  331 

P.O.  riox  1229 

Little  Rockj  Ariansas  72203 


Re: 


SEP    tQl92 


#7236  Madison  Guaranty  Savings  &  Loan 
ittle  Rock.  Arkansas  -  In  Receivership  (11/29/90) 
rMTNAL  REFERRAL  NTIMBER  C0004 


Dear  Sir: 


Certain  mztters  hayc  ^ane  to  our  attention  wliich  may  constitute-ciminal  oStDses  under  Federal 
law.   Enclosed  is  a  report  of  an  Apparent  Criminal  Irregularity. 

Information  in  this  referral  may  have  been  derived  from  financial  r^ords  of  customers  of  federally 
insured  financial  institutions.  I  hereby  certify  that  (A)  there  is  re3SQQ^U~beiieye  that  these  records 
may  be  relevant  to  a  violation  of  Federal  criminal  \sw,  and  (B)  the  retecds  wete^^btained  in  the 
exerdsc  of  the  RTCs  supervisory  or  regulatory  functions.  \^         \ 

Due  to  tlie  extensive  nature  of  the  exhibits  relating  to  this  referral,  they  are  being  sent  to  your 
ofiBce  under  $cparate^cover^\  \  \ 


Please  direct  any  inquiries  tothe  Ihnstigator  identified  on  the  referral  form,  or  to  Lee  O.Ansen, 
Department  Head/Qiminal  Investigations,  Kansas  Qty  Consolidaled  Office. 


Field  inTCTfigaSons  0£5cer 


Enclosure 
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P«GE . 083 


RTC 

Resolntlon  Trnst  Cnrpnrgtlnn 


Qty  Consolidattd  Office 
CRIMINAL  REFERRAL  FORM 


CRIMINAL  REFERRAL 


IXSTnUTXQR 

naa»/*t    /  NxoisoR  coMuurrr  savikm  «  lokx 

Locatioa/  16TH  XXD  KXIX,  ?.0.  BOX  1583 

(Str9«t/Clty/St4t«/Zl.p)        LITTL2  ROOC,  AJUOUISAS   72306 

CZ»TiriCM3  mTKBXRi 

\     I 
If  activitr  occurrad  ».t   branch  otii.c*{») ,   pl»a«a  tdantify: 


x£8ST\szn  or  rnouicxAL  nsTiTunodt     siis.sss.ooo 


\mi 


APPROZtKXTS\DAn  MID  OOLUA  AMOOMT   (PRIOR  TO  MTT  ALLOWMICZ  TCSl  MSXITUTZOR/QR  BZCSVCU) 

or  sosFXcxzO\viaiAxia«i  ,^  i 


4.  SCHMXIOr  CBlMtCTXSauaZOm  or  TBZ   SVSTXCTSO  VTOUTIOI.      CwcX  tpproprik^a   b«(e«) 


Data:    (lIoath/D*y/T«ar)Tia*  fraoa  b««wv«n  12/84  and   S/85 
Amount:      Sat4Aat«d  at   $350,000  to   $1,000,000  |^ 
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poGE . aea 


U«JISCN  SVAJOiNTY  SAVTHttS  *  LOAN 
OUMINAL  REFEJULAl.  C3XX)1 
AUGUST  JL  1992 
fAobJ 


THIS   KATIZX 


m,    LitCl*  Rock,    ArlMA***^ 

D.S.   Attomar,   taatar^.-elstrl.ct,   Llttla  Sock,  Arluuju^ 

PSRSOK^S)  SUSPXCTXb  OF  OlUCDaa.  VTOLATICMi  Cmplaea  •ubparaQXk^tia  [a]  through  C«]  oa 
aaek  JladlvLtfaal^auapvctad  of  criala&l  actlTltr.  (If  oora  tJian  oca,  oae.  continuation 
■haoy) .  Includa  priaary  auapaeta  ool^.  lDdlTiduaJ.a  wto  may  bar*  knovlad^a  of  tha 
■uapaet  crlAlnal  arclTity,  but  who  ara  not  thamaairaa  aaapaetad  o{  baing  involved, 
ahouid  ba  Vlatad  aa  witn«aaaa  under  Itaa  10.  Prorida  aay  additional  di»taJ.la  known  with 
act  to  prior  rafarxala  or  affiliations.  \  \ 


XAXXi    (rir»t/Xl/lAa«) 

AOORXSXi    <Str*«t/City/6tata/Sip) 

0;^TZ  or  BZUEi    (IlenUi/Oay/Taar) 

SOCIAL   SXCSRITT   HOs 


NcOouqal,   Jasaa  B. 
Currant  Addraaa   Ooknown 
UnJmown 
7almowB 


Is  person  sxlll  affiliatad  vith  tha  financial -inz&itut 
lfa»\/^_X_  Ho 

If  So,   taraiaatad  .   raaignad     x     ■     Data   (Month/Day /Taar)» 

Daacriba  cixnaatancaai      (If  nacasaary,   a»«  cent'IattatXoa  sbaat) 


1  McS*u<jal  raaignad  frca  tba  Board  of  DLractora  In  ~&acaoibar^^985 ;  howavor  ho 
I  rosainad  activa  in  tha  Asaociation' s  day  to  day  buainaaw  Ha  wis  raoorad  from 
tha  Aaaeciation  vhan  it  vaa  placed  in  Ooaaaz-ratorihip  by  tba  RTC  Xn  2/89. 

.ra^tad  rafarraJLsi 


X       Taa^ 
If  Taa,    plaaa«s^dat>«lfy. 


\ 


{tteSougaJ.  waa  iadlcatad/^ triad  and  aequittad  in  1989  on  char?tta  /ataaaing  f roa  hia 
lactivitiaa  at  Kadlaoa.  Guaranty  Savings  &  Loan. 


!la  parson  affiliatad  wlthsany  otbor  financial  Inatitution; 


or  buainaaa  atrtarprlaat 

'     X       iMa        __^  Bo 

1  I 

tt  y«a  to  aitbar  or  both,   plaasa  idanti 

HcOpugal  was  a  abarvbeldar  and  Board  Kamhar  of  tha  Bank  of  Kingston,  which  waa 
at  on*~pplnt-«o  ba  oargwd  with  Kadlson  Caaranty;  thrift  recorda  indicata  that  tha 
aerTsr  wa«~~can«d  off  daa  to  la^al  ramifications. 

Hcoougal  is  a  prlnolpal  in  tha  following  buslnass  antarpriaasi 

Kadiaon  Markacing  Daalgnara  Coaatruatioa 

KcOougal   6  Aaaoclataa  Madison  rinancial  Corporation 

Plow  ax-wood  Paraa,    Inc.  whitawatar  0«val£>paant  Corp.,    Inc. 

Paabrook  Kaaor,    Inc.  Holllag  Kanor,    Inc. 

Craat   Soutbam  Land  Co.  Tuckar-Saitb-«cOougal  -   -  .    •    -  • 
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MADISON  GUARA^aY  SAVINGS  A  LOAN 
C3IMIMAL  REFEJIRAI.  C3)an 

AUGUST  :l  IW2 

PAC8  3 


Siaith-ructer-McOougal       Smitb-McOouqal 

•>ch  indiTidu«l  •aap*<re»d  oi^iJm\  ni'l-»<rti^ityl,_Jjf  mora  th»n  on*,  use  continuation 
■h««t).  Includa  prlm»iY-»u»piKrt«  cmiy.  IndiTiduit»-  who  may  haT»\)c3)cvl«<l(j»  of  the 
suapact  criminal  accXvlty,  but  utto  ar«  not  thaoaalT«a  VQapactcd  at  tfUig  Lnvoivad, 
ahould  b«  liatad  u^wltn*aa«a  uj>d«r  Itaa  10.  Prorida  any  addiUonal  dacaila  known  with 
raapa<7t  to  prior' rafarral*  or  aXflllationa.  \ 


muai   (rirat/)a/x.a«c) 

Asonscii   (ttr*«e/cit7/ttat«/xip) 

OATX  or   BXIOBi  (Moatb/Day/Taar) 


McOoufal,  Suaaa  H. 

Ookaown 

Unknown 


SOCIAL  szanuTT  mi  anknom 

HaXationahip  to  tha  financial  infftitntiont      (Oiack  all  appllcabXa  blocks) 


t«  peraon   still   aifillatad  witli  tha   financial   inatitutioot 
Tas  X  llo 

\        \ 
If  Kb,   tttralaatad  .   raalgoad     x   .      Data   ( 

\. 
Saacrlb«\^i.rcumatanc«st      (If  nacasaary,    as«  coot, 

Susan  KcOougal  raaignad  fran  tha  Board  of  Directors  in  Oaceabvr  198S,  but 
reoalnad  actire  La  the  day  to  day  actiritiaa  of  tha  associatioa' a  subsidiary 
oparations. 

i Prior   or  ralatad  rafarxala: 
; !:xl»«        —i "o 

If  Taa,   plaasa   identify. 


Is  parson  aXflllatad  with  any  other  financial   inatitutioo; 
<^^_^  X*»         ^        ^«o  Onkaown  at  tJiia   tiaa 

i                                        N       \  ,' 

or  baalnaas   entarprls«v  / 

•      X  Tea     »»,        \,^  / 

I  '\,   \^  / 

If  yaa  to  eithar  or  both,  plaaaa  identify.  /         ; 

Suean  KCDougal  is  a  priacipai^in  tha^-follcwing  buaij;es«  entarTriaaai 


ipai^  \ 


Kadlson  Karketlag  DesiTnaravOonstruction 

MeOougali  6  JUaociatas  Kadlson  rinftacial  Corporation 

rlowerwood  7ana,    Inc.  Mhitawatar  O«r«lopnwat  Corp.,    Inc. 

PeaJ»rook  Kaiwr,    Inc.  Rolllafl  Manor,    IncV— [ — ^ 

Great    Soutbars   LAnd   Co.  Tucker-Sniith-McOouQal 

SalthrTvickAc-HcOouQal  ScDlth-HcSougal 


/ 


ckAC-HcO 


OObbRl 


41-378  97-57 
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MADISON  GUARANTY  i^VTNOS  A  LOAN 

cjuMZNAi.  ifFESJiAi.  axxn 

AUOICT  Jl.  1S92 
FACE  4 


FTHSOniS)  SXjanClZD  or  CRIXDIM.  VlOULIIOni  Coa^lcta  lubpAraTTftphs  [4]  thrtsuqh  >)  on 
••eh  IndiTidual  auapccrtad  of  crlAiaal  tcClTlty.  (If  aocm  than  oom,  uaa  contiauatloa 
•haat).  iHCluda  prlaarr  »ii»p»et«__onXy>-  -  TnrHyldnai.»  who  may  harw  knowlad?*  of  th« 
•u«pBC6  crialnil  «ctiTlty<--tolt  who  axa  not  thaoinT««^>u«p»ct«d  of^  b«inq  Lnvolvwd, 
(hould  to*  lis«*d  ••  wltaaaaaa  oadar  Itaa  10.  Prorlda  any^kdaition*!  da^Alla  kaown  with 
raapacv  to  prior  safcrrala  or  afflXiatlona. 


I    (r£r>t 


>t/KI/I^«t) 


AaapauQh,    Llaa 


ADDIUUSt    (a^raat/Cltr/Seaca/Ilp)  Unknown 


Ontaown 


DATS  or  BXRTBt    (Hoath/Dar/taar) 


SOCIAL   SXOnUTT   ROt 


Salatlooabip  to  tha  financial   inatitotlan:      (Chack  &11  appllcstila  blocJca) 


lt^9o,   tarmijiatad 


a\ 


Daacrlbe  c-lreuaatAncaai      (If  nacasa&ry,    uaa  continuation  aha«t 


Prior  or  ralatad  rcfarralat 
Taa  X     Ko 


r^Lf  Taa,   plaaaa  identify. 


la  p«fi 


or  buaintea 
X        T«« 


affiliatad  with  any  othar  finaneiai.   iaatitutii 
Ho  Unknown  at  this  tisa 


•itbte  I 


tarpriaa: 
Ve 


irvteth,   plai 

nadly  avpart; 


aaaa  idantify. 


Z2  yaa  to 

Anspanqb  waa  allaq«dly  avpartnar  with  Snaaa  XcSougal  In  aaTaTal  coopanias,  and 
aaalccad  XeSouqal  wltli  tiarv*bookkttapisg*  for  tb«  XcOoa;ai'«/Tarioaa  coopaniaa 
Including t 


Kadiaon  Karkvtlsf  Dailqnara  &ea«traction  ^^ 

MeOongal  •  Aaaoeiata*  Xadiaeq^  rinanoial~Corpora«toh 

Tlowarwood  Tmxm»,    Inc.  Whitawataz  Daralopoast  Corp.,   Inc. 

'pembrook  Kanor,    Inc.  Kolliog  Kaaor,   Inc. 

Craat   Soatham  I.and  Co.  Tnckar-Saith-ifcSougal 

'ftaith-Tuckar-HcOOQ^al  Soith-HcOougal 


o  n  U  U  0  fl 


I 


I 
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MAOISO^  CUAJLANTY  iAWlCS  A  bOAM 

cxiMiNA].  Re?eiutAL  oon 

AUGUST  it  WW 

rxoEi 


KXFLAHATIOM/OUiailTTICai  OP  SUSncTSD  VIOIAXIOH.  Provlda  •  brlaf  aarratlTg  daacrlption 
of  th^  actlrlty  glTiny  rla«  Co  cba  rafarral,  axplalnlrvrj  what  la  unuauaJ.  or  irragulax 
about  tha  traoaactisn.  D«talla  will_b«  proridad  latar  In  tba  form.  Tha  purpose  of 
thia  p&ra^apb  la  to  provlda-amruaaarr  daacrlptlon-of  tba  orvrall  tranaactlon.  (Lire 
appllcabla  account  nujtbara.)  ~~~~^ 


B«tve«n  r«bruar7/1984  and  July  1987,  JaoM*  B.  McOou^al,  Susan  H.  McOougal,  Llaa 
Anapaugb,  Jla  Coy  Tuckar.  Stepban  A.  Soitb,  Bill  Cllntoa,  Hillary  Rodbam  Clinton,  uid 
othar/  IndlTldaals  who  ara  aa  yst  unidantlflad,  war*  prlselpala  In'  at  laaat  ona,  and 
poaalbly  aoira,  of  tba  following  enaipanl aa  and/or  baalnaaa  istaraata,  aach  of  which 
main/tain«d/a  cbacklng  account  at  Kadlaon  Suaranty  Sarlnga  6  Loan  (*MCSL*): 

'   Kadiaen  Hazltatlng  Daalgsara  Coaatmctlon 

HeOoogal  «  Aaaoclataa  Kadlaon  Flnaneial  Cozporatloa 

j   rlowarwood  rarma.  Inc.  Vbltawatar  Dvralopoant  Corp.,  Inc. 

Pambrook  Kaoor,  Inc.  Rolling  Kanoc,  Inc. 

1   Graat  Soutbars  Land  Co.  Tuckar>Smltb-KeOOQgal 

I   Saltb-TueJcar-KcDougal  Saltb-McOougal 

M6SL\  cbacking  account  hlatorlaa  frea  Saptaabar  1984  tbrongb  Kay  198S  vara  ravlawad  and 
aaalysad  for  aacb  of  thaaa  antltiaa  (haraaftar  rafarzad  to  as  tha  'tba  coablnad 
coapaaiaaT).  Tha  pattama  that  avolrad  froa  thia  rariaw  go  back  to  Pabruary  1984, 
poaalbly  aarllar,  and  occur  aa  lata  aa  July  1987. 


'  this' 


During  this  tlaa  fraaa,  seaa  or  all  of  tba  principal  a  of  tba  atoraoiantljonad  eospanlaa 
allagadl]\alIowad,  or  partlclpatsd  In,  miaai  una  qoaatlonabla  eaab  £low>  and  'loan* 
tranaaetlosa  batnaan  tba  enmhinad  eoopanlaa,  aad  otbar^-'Tlnaneial  Inrtltotlooa.  Tha 
tranaactionavrariawed  and  dlaeussad  baraln  will  allsga'axcasslTa  ovardrafta  raaultlng 
In  unautborlxad  loans,  chack  kiting,  poaslbla  forgary_(nr  at  \Ji»  tTy~Iaaat7~ajrtan«iTa 
uaa  of  unautbortxjpd  •Ignaturaa),  potantlal  Blsapproprlatlon  of  funds,  poaalbla  Illicit 
caapaigc  contrlbutlona,  dlTarslon  of  loan  pcocaada,  and  potantlal  bask  fraud;  aach  of 
thaaa  actions,  eoopeundad  by  tba  aztandad  tioa  fraoM  during  which  thay  occurrad,  landa 
cauaatlon  to  tha  probability  that  soma  or  all  of  tha  McDougil '  a  businaaa  associatas  and 
partnars,  tba  eollactira  prineipala  of  thaaa  coablnad  i-naijvmiasj  had  knowladga  of  thasa 
aetlTllt£as.  Tba  aztanslva  natura  of  thasa  •etivitiaa^.^ould^allagadly  constltata 
ongoing  cr^olnsl  aad  ragulatory  riolationa  wbich  laatad  for"s..^pario4^of  thraa  or  nora 
yaara,j  and  cbuld  bava  ultixaataly  coatributad  to  tba  fallura  ar^«ba  Airsociation. 

Although  aooa  bf^  thaaa  eeopanias,  aueh  as  Kadlaon  Karkating,  'XadJlsoa  Plnanelal 
Corporation,  ai>d  Ptawarwood  Paras  appaarad  to  ba  Tiabla  and  aetlva  astitiaa,^  tha  othars 
appaarad  to  ba  ilttl^Kaora  than  aball  ccopaniaa  with  llmitad  aaaata,  wbaaa  chacking 
accounts  want  tbrbugn'^aporadic  flurrisa  of  activity,  'aonay  in/aonay  out*,  than 
rarartad  back  to  alntaial  nal  in-aa  with  vary  llmitad  activity.  Tba  account  historias 
Indlcata  that  tba  cotlacttra  chacking  accounts  for  thasa  antitlaa  Incurrad  vary 
liaitad,  if  any,  ■eatblyNaarTica  chargas,  daapita  tbair  balow  ainlaua  balancaa,  and 
llaitad  ovardraft  chargas  MgariOMa  of  tba  axeasslva  maabar  of  ovardrsfts  in  sararal 
of  tbai  secounta.  \   \v.^ 

An  analysis  of  tha  aggxagsta  >-k«>-v«j>7  accouBCa  for  thasa  antitijss  batwaaa  Datfaabar  1984  . 
and  Hay  198S  raflacts  a  ainlaua  of  >&.  chack  taSnaacrlmia  acbnrring  by  and.batwaan  tha 
cnmMnad  eosipaaias  and/or  outsida  flnaitclal  institutions,  totalling  $1,019,122.  Thara 
wara  ai  ainlaua  of  45  dapoait  traasaetloqs  by  aad  batnaan  tba  coablnad  coapanias, 
afflliatad  parsons  and/or  financial  institutioas  which  totallad/11.079, 142.  Tha 
rasulting  -Itiltr-r  ntiabar  of  'aonay  ia/aonay  oaC^traaaaetleas„..<or  thasa  coablnad, 
pradoalnantly  shall,  eoopanlaa  was  82,098.284  oTw~a--siJi-Booth  pariod  of  tina.  To 
pcoduca^~all  ehaeks  froa  aach  account,  aran  for  a  aix  aostb  pariod  of  tiaa,  would  hava 
baan  cast  ptvblbitlra  as  wall  as  labor  intaaslTa;  tbarafora,  only  randeaU.y  salaetsd 
ehaoks  and  dapos ics-^yara  producad  froa  fila  for  tba  U/84  •*  t/8B  targac  tlaa  fraaa. 

Tha  coablnad  eoopanlaa  *Iant*  ona  anotbar  in  axeass  of  1190,000  during  tba  tlaa  frasa 
of  Dacaobar  1984  through  Kay  198S.  Thara  wara  31  ehaeks  writtaa,  dasignatad  as  'loana* 
by  and  batwaan  tha  antltiaa,  that  tt^tallad  1192, 886*  huwaiar,  thara  is  no  indlaatioor-- 
of  any  fora  of  rapaynant  batwaan  tba  antltiaa.  This  praials*  lands  support  Co  tha 
suspicion  that  tha  KeOougal'a  wara  utilliing  thasa  aball  coapanias  aa  a  parsonal  'eaah 
cow*  froa  which  to  genarata  funds  for  tbair  own  uaa.  and  to  tha  fnrrh..-  t>mr,»ft-   «« 
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or  all  of  tbmix    boalnaas  partnars,  Includtnq  leaa  paynanta  to  outaida  financial 
Inatitutlona^on  b«h*lf  of  th«  -varloua  paruerablpa .  Tha  McDoaq^a'   alla9adly  furthar 

ua«d  thaaa-  aball  coopaniaa  to__£lltar fuxMla__fraa  MCSL  through.  Madlaon  riaanciaJ. 

Oorporat«on  and  it 'a  aubai.di:Ariaa  for  tbair  owi~baaaflt. 


Trom  Daeaobar  1984^threu«h  Hay  1985,  tha  paraoaal  ebaeltlag  ~accoant  of  Jaaaa  and  Suaan 
NeOoogal  (aceeonc  #  424)  waa  fraquantly  ovardrawn,  with  orvrdraft  aaouota  of  up  to 
SJO,000,  laat-lng  far  ewe  and  thr«a  wvaka  at  a  tiaa.  Ourinq  Xiila  tiaa  fraaa,  t&a 
enavlirinad  eoarpaaiaa  wrota  at  laaat  10  ehaeka  to  Jaaaa  or  Cuaan  KeOoavml,  totalling 
tS3il70,  cal]  Inq  th«  funds  'loana*.  Tba  ■Intrwiri  nuabar  of  ooUactlTa  dapoalta  froa 
▼asloua  aoure«a  ahown  goiag  into  tha  KeOcugal'a  account  during  tha  aaaa  tiaa  fraaa  la 
in/«xcaaa  of  $690, OOO,  witA  ehacJca  going  out  of  tha  account  tocalllDg  ov«r  $623,000. 

Xzaa^laa  of  Jaaaa  MeOougal '  a  alauaa  of  poaltion  ara  claarly  iodicatad  In  tha  nombar  of 
ehac^  which  forca  paid  through  tha  McOougal'i  joint  '•h«wv<n,j  account  in  tha  targat 
tiaa  fraaa.  Tha  aignificant  aaounta,  fraquascy  and  tlna  apan  of  tha  orardrafta  trm 
baing  allagad  aa  unauthorisad  loana  for  tha  purpoaaa  of  thia  rafarral.  Subatantiation 
of  I  thaaa  activitiaa  ia  outlinad  in  tha  felloving  aacaoplaat 


On  1/3S/SS,  chaek  f  577  for  $13,181.07  waa  writtan  froa  tha  McOoagal'a  account 
to  Worthan  B*nk  for  a  lean  paynant.  Tha  lignatura  on  tha  chaek  raada  *Jaaaa  B. 
MeOougal*,  but  baara  do  raaaablanca  to  hia  aceual  aignatura.  /  Tba  day  tha  ehack 
wa»,  writtan,  thara  wara  Inauff iciant  funda  in  tha  account,  at  which  junctura  a 
\$14;O00  'paraoeal  loan*  wu  writtan  froa  Tlowarwood  raxoa' (chaek  #  179)  to  Jia 
KeOougal.  (Suaan  McOougal '  a  aignatura  on  tba  rlowarwood  larma  check  bad  alao  baan 
f bf gad^ .  Oaapita  tha  $14,000  loan,  th*  chack  to  «os«han  Bank  waa  forca  paid, 
oirardrawing  tha  HcOougal'a  account  by  $<4,116^9^>f^whor«  tha  balance  raoalned 
unti^a  dapoait  of  $5,127.04  arrived  froa  aarOMiewa  aesrca. 


\ 

On  2/7/8V/<aaan  MeOougal  aant  chack  #  589  for  $3,154.28  to  the  1X5;  the  day  the 
cheek  waa  written  tha  account  waa  orardrawa  by  $<3,282.0O>,  and  when  the  check 
was  force  paid,  tha  balance  dipped  to  $<8,777,06>.  Tha  initial  orardraft  of 
$<3,282.00>  waa  cauaad  by  the  force  payaent  of  the  prar'leualy  aantiooed  cheek  to 
^Worthaa  Bank. 


/4/8S,  Sasan  HeOeugal  wrote  check  0  688  for  ~S2^00  to^^^ths  Bill  Clinton 
Caapalgn  fond;  the  cheek  was  force  paid  on  S/3/85  whan  'the  account  was  already 
orerdravi  $<7,a97.73>,  iaeraasiag  tha  nagatiTa  balance  to  S<10,49T.73>.  The  saaa 
day,  rlo^acweod  7azaa  wrote  a  $3,000  chaek  to  Madiaea  auaraaty,  which  waa 
apparettt^y^ttashad;  given  tha  identical  dollar  aaeusta,  the  probatollity  exists 
that  these  fohds  ware  also  contributed  to  Clinton's  canpatgny  which,  if  actJTa 
aolicitati^aa  fb^  eeatributiooa  ware  oeeurring,  could  have  prvridad  tha  iapatua 
for  his  busijMss  Associates  to  write  checks  totalling  $6,000  to  hDs  campaign 
fund,  eoa  of  whleh'^iut  tha  MeOougal's  own  aeeoost  in  a  9<10,000>  oagativa 


On  4/19/85,  chaek  #  tat  foX^SS,000  was  written  on  tha  KeOeegal's  aceeent  to 
rioworaood  Farms  i  this^vas  dbaa  to  cover  Flowerwood's  azistiag  overdraft  of 
f<S0,»94.1«>  which  occurred  wbea~~«a  186,(12.68  cbeek^,t»  Kadlsaa  CUaraaty  waa - 
ferea  paljd.  Tha  $86,612.68  ebaek  (#l9«>~MasjLAaan--peyaent  oa  KcOotagal  related 
loan  #1591.  The  date  that  t^ cheek  for  $55,000  was  writtan,  the  McDaugal'a 
account  balance  was  $19,429,  sad  was  subeaguaetly  overdrawn  by  $4a8,077.82>  whan 
the  check  was  force  paid,  docwMa«i,p9  joet  ooe  of  aasy  Isstances  of  chack 
'kiting.*  Tha  overdraft  stataa  oa  tfia~4lc0ougal'a  aecouatr  was  i-aaa«Ha<l  by  a 
$29,209X30  chaek  froa  Xmcucar,  Inc.  (allegadlr-tha-sear  leasing  daparcaent*  of 
ison  Financial  Oorporatioa),  which  waa  aotad  aa  a  *rafund  oa  black  280  si.* 
MarcAdea  Wbl«h  had  been  purchased  by  the  BeOougal's  on  4/18/85.  h  slailar 
*refuod-"»4tajlttoa  eecorrad  with  a  $37,149.30  Kadiaoa  counter  check,  writtan  to 
Jia  XcDougal  for  aa  *as  380  XL  Kareadaa*,  aigaed  by  Keary  (or  Harryi  signature 
alaoat  illegible)  Kaailtoa.  Jia  KeOougal  had  previouely  writtaa  chack  #  691  for 
$37,149.30  to  Kaacuear  Inc.oa  4/9/9S.  In  ooa  Instance,  tha  funds  ware  rebatad 
to  tha  lieOougal's  whoa  their  aeeooat  balance  waa  in  an  aaceaaive  stats  o7 
overdraft. 


^ 


n  n  u  1  n  o 
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.  On  5/24/8S,  cii»ck  #  760  for  ja3,233.29  m  Issued  froo  tli«  McOougH  • »  iccouot  tc 
noion  Xatiooal  B«nk,  allsijvdly  for  4  loan  psynane.  Tha  data  U>a  cbaclc  «ai 
writtan.  tha  KcDouqal't  accauAC^cnatalAcd  a  balanca  of  $9<3.19}  Jla  McDouqal 
procurad  loaa  *27M^<orl85,000  from  HCSt7~d«po»ltlnq  tha  fuada  late  thaix  Joint 
account  to  co»ar  tha  chack  to  Onion  ■atlonal'-^Bank.  Howvrar,  daaplte  tba 
dapoiltad  lc«n  proeaada.  tha  $03,233.29  chaek  wa«\forca  paid,  puttlnq  tha 
ItcOOQgal'a' account  balanca  at  S<4,096.03> 

It  (bonld  %X*9  b«  pointad  out  that  tha  KcOougal'a  claarlr  diT«rt«d  funds  fron  thalr 
Man  hona /  porebasa  and  laprvraaant  lean  of  S3B1,S02,  fundad  la  2/8S,  for  othar 
purposas./  Orar  (100,000  was  dlrartad  for  tha  purposa  of  briaglng  principal  and 
Lotarast.' payaants  currant  on  fl-ra  saparata  MECL  loana,  aa  arldancad  try  HcOouqal  chack 
$  611  for  I9S.362.62,  and  chack  t  612  for  $5,639.17.  It  should  ba  furthar  noted  that 
check  #616  for  $4,300  «aa  written  froa  the  lean  pi.'oi.aada  to  Lorana  XcOougal,  a 
ralatlTa,  for  undiscloaad  purposes. 

In  sortition  to  McOougal's  blatant  aiauaa  of  poaitioo  in  alloving  his  personal  account 
to  exist  Ln  such  an  overdrawn  state,  ba  allowed  the  saaa  cixcusstancas  to  occur  with 
the  coabiaed  shall  eotapaaies  as  well.  Batwaen  12/«4  and  S/tS,  there  ware  16  o»ax draft 
situations  within  the  accounts  of  tha  combined  coapaaies.  The  Minority  of  these 
overdrafts  were  cured  by  deposits  froa  one  coopasy  to  another,  sooeti^s  by  'kitinq* 
funds  between  accounts  in  wfaich  insufficient  balancea  existed.  Tbis/allefedly  happened 
on  at  least  two  occasions  with  ITbitawatar  DarelopDant ,  who  erj^dantly  bad  another 
aceooat  (possibly  at  Bank  of  Kingston,  now  Madlaon  Bank  t  Trust), /Into  which  funds  were 
deposited  froa  the  HDSL  Whitewater  account,  laaTlng  it  in  an^orerdraft;  status. 


Daring  tbe  tArget  tlxae  frame,  Wbitewatar  DerelopcDent^wrote  a  -:•»<—"-  of-  10  cheeks, 
totalling  S,70, 639.41.  Of  these  10  checks,  five  checks  totalling  $60,625  were  written 
on  insuffieieat  funds.  The  ensuiag  overdrafts  were—COTereO  by"fuaai~froo  the  othar 
camhined  coopaiaXas,  sooe  of  which  w«re  provided  by  bank  loans.  Boaa  of  the  Hbitewatar 
cheeks  with  sore  significant  dollar  asouats,  sueb  as  ebaok  #  111  for  $7,500,  and  #  12t 
for  $5,071.23,  ware  payable  to  The  Bank  of  CSierry  Valley  for  prlaeipal  and  interest  on 
two  separate  loaas,  aad  were  written  on  iasuff Iciest  funds.  C2ieek  #  118  was  force  paid, 
ovardrawiitg  vbitawatar's  account  by  J<7,492.04>,  where 'tSe~ba^anee  roaaiaed  oatil  check 
#  1S2  froa  Tuckar-Cadth-ilcOougal  for  $7,500  was  dspoStXed  iBtO-4rhitewatar '  s  account. 
The  cixcoostaaces  surrouadiag  Whitawatar  check  #  128  werir^iallar,,  only  the  deposit 
caaei  froa  bhe  coobined  accounts  of  Rolling  Manor,  Tucker- Saith-ifcOOugal,  rlowerwood 
raxas  aad  Pedbrook  Xaaor.  Kauriee  Saith,  prlaeipal  aad/or  loaa  officer  of  tha  Bank  of 
Cherry  Valley,  ^ijt  allegedly  a  long  tias  associate  of  Jla  MeOeogAl.  Saith  was  also  a 
f  recent  callar  ^oJla  Neoongal,  aceordlag  to  tha  YtiSL  ftaou   aassage  log«. 

lach  Instaaee  ia  Milu'^IRiitawatar's  art  ions  rasulted  ia  aa  overdraft,  no  service  charge 
or  fees  were  i  assessed,  with  the  eseeptloa  of  two  ia  1989,  both  of  which  were  refunded. 
The  two  laxgsst  checks  writtea  by  Mhltewatar  during  this  tiae  fraae,  ebeck  #137  for 
$25,000,  payable  to  Osaxks  Realty  Co.,  aad  check  #  138  for  $30,000,  payable  to  Jaaes 
KcOougal  (alleged  *loaa  repayaent*  -  although  the  records  show  no  indication  of  any 
loan  froa  KcOougal  to  vbltewatarKwere  both  forced  paid  as  there  were  iasuff iclant 
funds  in  the  aceouat  Co  cover  elther^check.  Hbea  tbe  $25,000  cheok  paid,  plaolag  the 
balance  at  $<34,470.90>,  the  overdraft  wts^overed  by  a  chaek^f^oa  rlowerwood  racas  for- 
$24,455.90  (tha  aaooat  of  the  overdraft.  lesTs~<he  IH  seT-»iee  chsirga  which  was  later 
rafuaded).  The  rlowerwood  fuads  eaaev^froa  the  proceeds  of  a  $135,000  cashiers  check 
drawn  on  Stephens  Security  Bank,  atapheas,  Arkanaaa.  The  $30,000  check  written  frca 
Hhlteweter  to  Jaaes  >fcOougal  was  writtaa  -wbaa  Htiltowatar  had  a  balance  of  $270.13. 
Whea  tha  check  was  force  paid,  the  balance  weat-to  $<29,744,S7>.,.«&are  it  rems Inert  for 
two  wweks  until  a  $30,000  check  froa  Madison  riaaaeiarOarporatioa  (subsidiary  of  taoSL) 
was  daposited  Into  Whiteweter's  aceouat.  There  was  no  ezplaastloa  given  as  to  why 
Madison  riltanclal^weuld  have  glvea  (or  area  'loaaed')  Whitewater  Developaent  $30,000. 

At  this  juacture.  It  should  be  noted  that  shortly  after  the  target  tins  fraae.  In 
October  1985,  tha  NB5I,  Board  of  Directors  alnotee  reflect  that  Madlsoo  rinancial 
Corporation  was  overdrawn  by  $2.7  allllaoi  the  Board  subsequently  voted  to  call  the 
overdraft  'an  iavestaeat  ia  the  service  corporation",  as  up  to  6%  of  the  Associations  - 
assets  could  be  invested  in  service  corporations,  froa  a  regulatory  staadpolnt.  It 
should  be  further  noted  that  tha  $30,000  check  Jaaas  Mcfiougal  received  frtaa  Whitawatar 
was  aadorsed  to  larth  Mffrers,  Inc.,  (whose  principal  is  foraar  s«nator  J.  "-  ruLbrioh^-i 
n  n  1.  1  n  I 
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who  •ubsa^antly  •odora«d  it  to  lUdiaoQ  Cuaraaty  for  th«  purpos*  of  obtainiiig  • 
caahiar'a  ebacJc  (drawn  froa  MSSL_aeco)UlC  #7901312,  craaaaeclon  #7801).  Tba  caabiar'a 
check  ia  /CnrraBtly  vmaTaiOa&IaP'ao  tba  flaar~'^te«cinatiott  of  tha  fuoda  la  yat 
uadatatmiaad .        ^-^^  ^^^ 

/  /^  \ 

In  addXtioa.  It  ^ahOQld  b«  polatad  oat  that  tha  raeorda  of  tha  foraar  MOSL  Chlaf 
Financial  Offloar.  Crag  Taunq,  raflaet  a  {30,000  'raaarra*  payaaot  antlclpatad  froa 
Hhitawatar  Dcralopwuit  in  10/85  for  an  'asqlnaarlaQ  auz-ray*j  tUa  iBfaxmatloD  appear* 
on  a  flow  chare  ralating  to  Kapla  Cr««k  raraa,  a  land  iBTwataant/'aabdiTlaion 
daralopaaatr  of  Madiaon  rinanclal  Corporation,  and  a  aarnml  ttar  aQbaidiary  of  Kadiaoa 
Guaranty  Mriaqa  6  Loan.  In  addition,  vrary  nonth  daring  th«  tar9«t  tiaa  fraaa,  Suaan 
XcDougal  dapoaitad  a  ohaek  for  S28S.13  froa  Lo^an  Cbartar  farrica  into  tha  Whitawatar 
account;  tlwaa  fond*  vara  dirartad  froo  tha  Sank  of  Kingvton  to  whoa  thay  w«ra  all 
payabla, I  and  andoraod  by  Suaan  HCOougal  to  Whitawatar 'a  HSSL  ehacking  account  in  an 
apparant;  affoct  to  kaap  a  alnimil  balanca  ia  tha  account. 

Ferfary  ia  alao  alleqad  to  ba  a  poaaihla  factor  in  acraral  of  tha  ebacka  writtan  on  tha 
Whitawatar  account.  According  to  tha  HC4L  aignatura  card  for  Mhitawatar  DaTalopmant 
corporation.  Inc.,  tha  only  aigsatory  on  tha  account  ia  Suaan  KeOougal>  howarar,  tha 
aiqaatur*  on  tha  card  allagadly  baara  littla  raaamhlanca  to  Suaan  KeOougal'a  actual 
aignaturat  It  is  iataraatiag  to  nota  that  tha  {35,000  ehack  written  en  tha  Whitewater 
account  to\  Osarka  Realty  Co.,  haa  'Jaaea  B.  McOougal*  ■igoad  to  it^ even  though  he  ia 
not  a  a4.gnetory  on  tha  account.  Tha  aignature  on  tha  cheek  waa  allegedly  aigned  by 
anmanne  elsev  wfaoaa  handwriting  beara  a  atriking  resaablance  to  .Chat  of  Lisa  hnapaugh. 
a  HcOeugai,  boainess  aaaociata  in  a  number  of  other  enterprises^  In  fact.  Ha.  Xnspaugh 
allegedly  forged  or  signed  both  Jasiea  and  Suaan  HcOougaX^-e^aignature  to  ehacka  drawn 
on  all  of  tba  eoabined  eoopaniee  accouata  oo  nusaroua'-dccaaiena  during^the_Siae  frame 
in  question.  Although  at  least  one  of  the  ehacka  writfn-by-»hiieesglr"^to~the  Bank  of 
Cherry  valley  was^sfctually  signed  by  Jia  MeOougal,  Boat  of  thaa  ware  aigned  'Jaaea  B. 
MeOougal*,  allege«lly  by  Suaan  MeOougal  or  Lisa  Aaspaugh.  If  thaae  were  not  actual 
instances  of  forgery,  par  se,  than  there  were  certainly  mmerous  casaa  of  unauthorised 
aigaaturea  on  tha  aceeunta.  That  being  the  caae,  tha  MeOougal 'a  apparently  aet  few 
paxaaet^ars  for  'aignatura  authority*  on  their  paraonal/^md—corporate  aeeounta,  with 
fflultiplAvehacks  showing  no  less  than  three  different  •ignatureatar  'Jaaea  B  MeOougal' 
and  aa   lese  than  four  different  aignaturee  for  'Suaan  H  MeOougal 'Z^. 

An  orer^iaw  or^the  Whitewater  account  history  supports  possible  criai  nal^action  on  the 
part  ot  Susan  KeSeugal,  Lisa  Anspaugh,  and  at  least  one  ethisr  iadindnAl,\fer  alleged 
forgery,  or  unaathbrised  aignaturaa  in  the  aaae  of  Jaaea  B.  XeoougaXv  (and  In  the  ease 
of  Lisa  tospaughv  th~a.  aasie  of  Susan  McOougal)  on  nuaerous  cheeks.  Xn  addition,  tha 
fact  Chat  Jaaea  ReOougsl  waa  not  a  signatory  on  tha  aceooat,  but  signed  ehaeks 
regardless  of  that  fSct,  showa  hia  reckleaa  disregard  for  regulatory  requireaanta  and 
banking  lawa.  XeDougal^  doeuaentad  willingaeaa  to  allow  the  frequent  orardraft  atatus 
en  tha  Whitewater  aeceoiafc,  ^— '■'"■j  that  loana  payoanta  ware  aada  and  corporate 
obligations  art,  sarred  hijr^own  ^b«nsf it  aa  wall  as  that  of  aoae  or  aXl  of  his  business 
partners,  hltbeagh  eireuastaacea  ^eint  to  the  probability  that  soaa  or  a^l  of  his 
business  partaars  vara  aware  af  tha^^setlTity  taking  place  wikhla  the  Rhitewater 
partnership  and  corporate  ehaekiitg^  aceouncs,  there  ia  inauffloient  eridenee  at  thia 
tlac  to  prora  that  ttey  had  kiiowledg*,  ConseqBeatly^_t^— -jateLiTiduals  wiU  appear  on 
tha  list  of  witaeesas  eentainad  at  tiMKaad  of  this  referral.  / 


Siailar  iastaaeae  ware  allowed  to  occur  wtth  the  aceeuat  of  Tnekarriaith-McOeugal, 
wfaoea  prlneipala  ware  Jaaee  MeOougal,  Jia  edy-..^ueker  aad  Sta^^a  A.  Saith.  Tha 
following  aitaaples  are  noted  i  

•  aBlTTa/LBSf^Gbeck  #1S1  for  $3,«94.66  waa  writtaa  to  rirat  CoaBereial  Baak  for 
'latarast^^MLii^eesMeraial  lean.  Jaaes  MeOougal 's  aignatura  was  allegedly  sigaad 
or  forged  by  tuaaa  KeOougal,  who  was  teehnteally  the  oaly  aignatoty  on  tha  MflU, 
aigaature  card.  The  data  the  check  was  writtaa,  the  aeeoast  did  not  eontain 
aufficiaat  fuada,  and  subsequently  want  into  an  orerdraft  status  of  S<3,9S3.00> 
whan  tha  check  force  paid.  The  overdraft  was  cleared  with  a  check  froa-' 
riewarwood  Farms  (#176)  for  13,500  on  l/2a/8S. 
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FACE  9  ,,^ 

•  On  3/13/8S,  cbsck  #lfifi  for  $4,000  waa  writ^an  to  Citiian'i  8«nk  for  'ralaasa  <la*d 
tUdiaoB  Cauncy*.  Jaaaa  HcOouTa^-nf  ilQaaCUFa^waa  ywt  a^aia  alla^adly  ■igiuK)  by  tilj 
wl/a,  Suaaa.  Tbft-data  tha  eliack  waa  writtan,  Cha^Tnc)Lar-SJiiCA-l«:I>ougal  aceousc 
did  not  cootajji  auffieiaot   ftinda,   and  tha  accoost  wane   Loto  arrmrix^tx.   rtatua  of 

,$<3,037.69>'wh«n  tha  chack  waa  forca  paid  on  3/19/85.  Tha  account  malntaXoad  an 
/  orardraf «^  atatua  until  4/9/8S,  whan  a  dapoalt  of  $9,189.69  waa  racalwd  from 
/  riowarweod  razaa  (cll*ek  *  193).  Tha  fuada  froa  rXowrwood  raraa  vara  axactly 
aoouoh  to  eOT«r  th«  axlatln^  orardraft,  slua  ooT«r  TucJcsr-salth-HcOougal  chack 
0  169  for  tS, 664.73  which  bad  b*«n  written  to  CltlJan'a  B«nX  of  Marahall, 
ixhanaaa,  on  4/1/8S  bafora  thera  war*  aafficlast  foada  arallatola  to  honor  tha 
ehaclc. 

•  On  3/11/85,  Flrat  Noitgaga,  Zno.  wrota  cb«ck  t  5923  for  SI, 150  to  Kadlson 
cuarasty  Sarlaga  and  Loan.  Tllia  ebacJt  waa  alla9adly  «ndora«d  by  Suaaa  XeSougal 
for  Kadlaoo  Guaranty,  and  d«poaltad  to  tha  account  of  Tackar-SBlth-McOougal  tha 
diay  bafora  a  $3,500  ehack  writtan  to  Whltawatar  cla«r«d  tha  account,  laaTlnq  a 
balaae*  of  $73.31. 

Siallar  Inatancaa  loTolvlnq  tha  riowarwood  Fama  account  ha-ra  boca  pzwloualy  a^idanead 
through  tha  axaaplaa  uaad  Is  conjunction  with  tha  XcSougal'a  paraanaX  ehacking  account. 
Additional  apaeifie  Inforaation  on  aetirlty  in  aacta  of  tha  ccobin«d  aecounta  will  b« 
forthcoolag   in  tba  ebronology  of   aranta  which   followa. 

Tha  axtant  af  tha  foragolng  actiritlaa  will  aubstantiata  thia  rafarral'a  allagstiona 
of  cback  kiting  bamaan  tha  ralatad  aotitiaa  (*tha  coabiaad  ccopaniaa*)^  «a  w«ll  aa 
tranaaetiesa  t»atiiaan  McOougal'a  pAraonal  account  and  tha  caablD«d  cnmpaniaa.  Thla 
rafarral  will  further  allag*  that,  dna  to  th*  •rtasd«dpario<_a£_tiaa-OT«z~which  thdaa 
traaaaetiona  occurrad,  thaaa  actiona  w«r«  probablyimownto  aoota  or  all  of  tha 
prineipala  of  tha  comblnad  eeopaniaa.  Bach  of  thaaa  priaoipala  appaar  on  tba  wltnaaa 
Hat,  aa  thara  la  inauffiei«at  avld«nea  It  '■fill  Till  "  prvrioualy  atatad,  to  pro»a 
that  thay  bad  knowlad^a  of  thaaa  actlritiaa.  Thla  ranga  of  arvota  furthar  aarraa  to 
aupport  tba  allagatioaa  of  forgary,  mlauaa  of  poaitias,#^dlv«ralon  of  fuada,  and 
probabla  bank  fraud  aa  wall  aa  eonaplracy  to  daf raud  .tha  Dnrtltution  on  the  part  of 
Jaaaa  HcSougal,    Susan  MeOougal   and  Lisa  kaapaugb.  "~~^^         ^^ 


CFTX  A  UUOJlfOLOCICAL  AMO  OOKPLXTZ  ACCOUST  07  TSS  S7S7KCZZ0  VTOLATIOMs    (^a  continuation 

aba«t,  if  naeasaary.)  ^ 

•  Xalata  kay  rranta-^  docuaanta  tad  attach  cepiaa  o<  thea*  dooufltanta 

ror  purpoaea  oi'  cltelfieatloa,  tha  following  ehroooloqy  of  a-raitta  la  brokaa  down  by 
antity  account,  aad  la  thSsCaaa  of  Jaaaa  6  auaaa  HcOougal,  by  ladi'vlduiila . 

Jaaaa  a.  aad  Suaaa  H.  Mcfiougal,^  HSSL  Account  #434  / 

l/3S/es  OMCk  *  577  for  >13, 181^07  waa  laauad  to  Vorthea  B«ak  for  prlnelp*!  and 
iatarvat  payaast  oir-  a  loaa^,  Jaaaa  KcOougal '  a  algaatora  appaAra  to  ha-ra 
b*ao  forged,  or  algaed^by  an  uaauthorlsad  partr^-aa  bla  behalf.  Thara  war* 
Inauf fleiaat  fuada  in  the  account  thxt— data  check  #  577  vaa  writtan; ' 
bowarrar,  tha  NeOougal'a  seealTed  a  'paraonal  loan*  e£  $14,0O0  froa 
riowerwood  raraa.  Inc.  (check^#  179  -  abowlng  aa  allegedly  forged  'Suaan 
KcOougal*  aiignatitre)  on  l/29/SS>^^eBplte  the  $14,000^no«a'/d«poalt,  tha 
check  to  ttorthan  Baak  waa  force  peld.._^n_3/6/85r^la«'*ln4  tha  account 
orrardrawn  $<4,116.97>,  where  it  reaaiaad  uatll  2/7/8S  wtaea  a  depoait  of 
$5,127.04  wee  reeelTed  froa  aa  unknowa  aouree. 

2/S/8S  Cheek~>-589  for  #3,154.38  waa  laaued  to  the  Uts.  Tha  check  waa  allegedly 
aigned  by  Suaaa  HeOougal.  Oo  the  date  it  waa  vrittaa,  tha  account  waa 
overdrawn  by  $<3,383.00>.  Whan  tha  check  cleared  oa  3/19/85,  tha 
accouat-a  overdraft  atatua  iacraaaed  to  $<8,777.0S>.  Aa  prerloualy  ootad. 
the  Initial  overdraft  atatua  on  tha  account  waa  cauaed  whan  check  #  57_7^ 
for  $13,181.07  to  Horthaa  baak  waa  force  paid. 
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2/19/85 


/ 

/ 

3/19/85 


^dtack  #  611  for  $9S,S62.62  was  laaviad  too  Kadiaon  Cuarazrcr  SaTlnga  fi  Loan, 
for  principal  an(l,la««mrcrp«yDnrt»~o(L  f  1t«  MeOoafal  r*lacad  loans.  This 
ch«ck  claacsd'fraa  loan  proc*»da  of  S35IVSO2.80  d•po■lt^•d  to  McOougal'a 
account  «a  2/33/85.  Tba  preeaada  war*  daslgnatsd  'purchasa  and  ranovatloc 
of  hoaa*  for  tba  McOouqala;  bewvrar,  ot«x  tlOO.OOO  of  tha\  procaada  wara 
viltlMtal7  dlTcrtad  for  tha  porpoaa  of  brisgiag  othar  dabt  currant. 

/Check  t  (13  for  Si,C59.17  waa  lasaad  to  Kadison  Ouarmnc^  faringa  s  loan 
for  lAtaraat  on  a  MeOou^al  ralatad  SSS.OOO  unsacurad  ccmarcial  loan. 
>yatn.  tha  chack  elaarad  through  tha  fuada  proridad  by  procaada  froa  tha 
bocw  loan. 


3/20/as 


3/31/89 


3/33/8S 


3/22/8S 


2/26/85 


3/27/85 


A  deposit  for  $1,000  was  eradltad  to  tba  KcOon^al'a  account;  tha  dapoait 
waa  chock  0  181  froB  riowarwood  Faxma,  allagadly  sigsad  by  Susan  McDougal, 
and  dapoaitad  to  tbalr  account  whan  it  waa  owrdrawn  S<llrfi8'7 .09>. 

Chack  #  615  for  1178,301.03  was  issuad  to  Kadisea  Bank  6  Trust  (formsrly 
the  lank  of  Xingston)  to  payoff  *M  a«ttswood  Mortgaga  at'  ?ulaaki  Sank*. 
#4  Battswood  is  tha  addrass  of  tba  HcSougal'a  now  hooa.  It  la  reccaaoandad 
that  tha  Pulaski  Rank  raeorda  ba  r*riat<«d  to  varify  thjLS  information. 

A  dapoait  for  $10,000  waa  eradlted  to  tha  Keoougal '  s^  account ;  tha  funds 
, coming  froa  Hadiion  Marketing  check  0  338  payable  to'  Susan  MeOougal ,  with 
^o  specific  stated  ^irpoaa.  Prior  to  this  dapoait/^the  KcOougal '  s  account 

v*M   orardrawn  S<8,613.05>. 

proceeds,  in  tha  form  of  Caahiar ' s^Q>ack_iL-3?  1 B  fog— $3?!', 503,  ware 
dafnaitad  into  tha  KcOougal 'a  account.  'Xs'noted^  this  loan  was  for  tha 
stated  purpoaa  of  purchasing  and  raoovating  a  hose. 

Cheek  #  616  for  $4,500  was  iasaad  to  Lorane  MeOougal,  one  of  Jim 
MeOougal 'a  ralatiTva.  Thia  check  did  not  iadisate  a  apecifie  purpose,  and 
cleared  through  tha  funds  provided  by  tha~~l:oan,  proceeda.  Xm  tha 
MeOougal 's  were  contributing  to  tba  Clinton  Ctapaign  fund  during  this  tiaa 
^fraaa,  it  is  racassMnded  that  a  further  iirrestigation  b*  undertaken  to 
carmine  the  poaaibility  that  theae  funds  wars^  provided  to  Lorena 
Mebougal  for  tha  possible  purpoaa  of  making  additional  campaign 
contributions  on  behalf  of  tha  Meoongala  or  Madiaoa  Suaranty. 

Checks  6V7^  for  $450  waa  issued  to  Lerene  KcOougal.  Again,  there  was  no 
deaignated  ;p*rpose  on  the  check,  which  raises  the  previously  unanswered 
gBeBtien.x,'*'^^^!^*^^  ^°  I,orene  MeOougal  were  signed  by  Susan  MeOougal. 


for  ether  debt 


I 


3/1/8S 


3/10/85 


Ohack  f   157  fbr  $4,5l00  waa  iasued  to  Madison  Sank  «  Trust  for  interest  on 
loan  #  3376. 73 >v  Thla^ check  also  cleared  froa  the  boae  loan  proceeds, 
petting  tha  dollAr  aaoi 
1100,000. 

It  appears  that  tha  McOottgial'f  eacfa~g»V't  thetr""own  aet  of  cheeka  for  their 
aeoouat  #434,  and  would  apparently  write  checks  froa  wfaicb^ever  pad  waa 
available  at  tha  tiaa.  The  numbers  on  the  checks  trequeotly  range  all 
owr  tha  •paetrua  in  4  aoa-aequeatial  order.       ^^ 

0    158  for  $8,350  was  isseed  to  Robert  T.  Wilson  for  'payment  on 
Hilaon's  specific  role  in  this  tranaaetion  has  not  been  defined, 
nor^^has^the  purpose  of  the  *note*  (loan)  in  question.   Jia  MeOougal 
allagedlt  signed  thia  check,  which  appears  to  be  a  fairly  rare  occurrence. 

Check  f   178  for  $13,348  was  Issued  to  Baynes  Auto,  with  no  specifically 
stated  porpoee,  but  would  appear  to  be  for  the  purchase  of  a  car.   Tha 
check  is  signed  'Susan  MeOougal',  but  does  not  appear  to  be  Susan... 
MeOougal 's  alleged  signature.   Thia  check  cleared  from  the  heae  loan 

The  aaae  day  ebeck  t   179  for  $1,73S  waa  iasued  to  aaynas  Auto, 
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3/10/BS 

/' 

3/19/85 


3/29/as 


4/4/85 


4/9/85 


4/17/85 


4/18/S5 


4/19/B5 


•flain  with  no  •pacifically  •tat^d^purpoM,  aod  cli«ck>  180  for  J13,2SO  was 
vrletao  to  a  Hr^ensflaa  BronaoD,  fssr-no  apaclflcally  atatad  purpoaa  All 
thx»a  of  thaaa  chacka,  totalling  $28,236,  elaax»d  ixom  tha  Frocaa<lj  of  tha 
NcOou9arI's  hooa  loan.  \^        \ 


Owck  t  181  for  $4,852  waa  iaaoad  to  ITT  Kruaa  Iat^^,  tha  naoo  fiald  showa 
aavaral  loaa  aumbara.  It  la  raceumaoJad  that  raeorda  ba  aubpoanaad  to 
datazmiaa  tha  natura  of,  and  paxticipaata  ia,  thia  loaO' 

Madison  euaranty  Savlaqa  Isauad  ehack  f  3104  for  $30,JSO  to  Jaaaa  B. 
NcOeugal  for  'ralAbursaaant  for  laaaa  auto  purchasad  for  Laaaimi 
Dapartsaot*.  It  la  racooaandad  that  furtbar  israatigatiooi  ba  conductad  to 
datarmiaa  If  thla  waa  raimburaaDaot  for  tha  $14,980  in  ehacka  writtan  to 
Baynaa  Auto  oa  3/10,  and  poaalbly  tha  $13,350  ehack  also  writtaa  on  3/19, 
to  Charlaa  Bronaon.  If  thia  ia  tba  eaaa,  tha  chacka  written  on  3/lc 
totalled  $28,336,  indicating  that  Jaotaa  McOougal  waa  raimboraad  for  $3,514 
that  ha  did  not  actually  apend. 

Chaek  t  676  for  $11,000  waa  iaaaad  te  Qoapaw  Titla  Oenpaay,  with  no  atatad 
purpoaa.  Thia  tranaactioe  would  aaam  to  indicate  tha  poaaibility  of  a 
formal  real  aetata  sale  or  closing  of  acoa  typa;  poaaibly  related  to  the 
purchaaa  of  tha  KcOougal ' s  hooa,  or  related  in  soma  jaannar  to  tha  $35,000 
tranaactioa  batwean  whitawatar  DarelopDaat  and  Oxarka  Realty  Ccnpany.  It 
\^s  recoaaended  that  tha  Quapaw  Titla  Canpany^aad  OxarJca  Ilaalty  Coopany 
racorda  be  reviewed  to  asaeaa  tha  purpoae^oT  tha  $11,000  c»ack  frcn  the 
McOougsls,  and  it 'a  potantial  ralatieaahip  to  Whitewater  and  Otarka 
SaaTty,  if  any.  ___ — 

Check  #  688  for  $3,000  waa  iasued  to  the  Bill  Clintoo  Campaign  rand,  and 
allegedly  aigaed  by  Susan  MeOougal.  Tha  account  balance  ea  the  data  tha 
cheek  waa  writtan  stood  at  $<7,897.73>>  whan  tha  check  cleared  on  5/3,  the 
oraxdraft  etatus  increaaad  to  $<10,897.73:;^; — The  account  balance  remained 
at  this  l«r«l  until  5/9  whan  $5,381.21  waa~-dapoait«d^rQB  an  unidentified 
aouxee.  "^^.^^  ^^\^ 

heck  $  691  for  $37,149.30  waa  iaaned  to  Sxacueax,  Iae\,  allegedly  a 
•u&aidiary  of  Kadiaoa  financial  corporation.  The  check  dlk  not  atate  a 
apectfie  purpoaa.  When  tha  check  waa  writtan,  tha  aceoost  had  a  balance 
of  $34^538. ,78;  tha  check  cleared  on  4/13  oraxdrawiag  tha  account  by 
S<10,075.00>.  Funds  totalling  tha  exact  aaae  aaount  weure  dapoaited  into 
the  licDoagal.'a  account  on  4/32;  tha  aource  being  a  Kadisoo  Suaranty 
Saving*  6^ X<oanx counter  check  for  $37,149.30,  allegedly  signed  by  either 
Harry  or  ttaary  "Waisllron ,  with  the  notation  *8S  KB  380  SL'.  It  ia 
coacaiTabla  that  MdOougal  purchaaad  the  car,  and  then  aold  it  for  tha  aaae 
aaouat  two  waaka^  latac^  However,  whan  considered  wXth  tha  fsct  that  a 
•iailax  situation"  oecuxvad  with  Hcoougal  and  KKveaear  9  days  later  on 
41/18,  tha  sala/purehaa*  thitorxbeccQes  iaersasl^fXy  lavlaasibie. 

Ai  deposit  of  $33,000  wa^credltad  to  the  McDougal's  aooooat;  tba  aource 
remains  unldantlf lad  at  thla  tiaa,  but  research  eoatianaa^ 


t  697  for  $39,309.30  was^^isauad  to  Ejcecuear^  Inc.  for  a  black 
Morcadas.  Tha  saaa  amount  waa  ra^utwtwd  »n  thai^kcDougal  •  a  account  by 
Xxacucar  on  S/l/SS  whan  thaix  account  waa  overdrawn  by  $<3a,S13.96>.  By 
-thia^point  tha  KcOougal'a  have  evidently  purchaaed,  and  either  returned  or 
aetdt-^two  ajcpeasive  oars  in  a  10  day  parlod  of  time.  It  ia  reoosaanded 
that  thaaa  traaaactiona  be  further  investigated  through  tha  racorda  of 
Kzacuear,  Inc.  to  dateraina  that  natura  of  thia  activity. 

dieck  t   699  for  $95,000  waa  issued  to  flowerwood  Farma;  this  waa  a  'loan* 
to  cover  Flowairwood's  existing  overdraft  of  $<S0,994.17>,  which  occurred... 
aa  a  raault  of  an  $86,612.68  paynaat  to  Kadi  ann  Cuaraaty  Savinga  fi  Loaa  on° 
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S/1/8S/ 


S/X/BS 


S/lS/85 


\     \ 


S/16/8S 


S/24/89 


tniit«Mat>r 
?rinelpaj.s 


12/7/84 

i 


1/4/8S 


•  XcOouvaX  ral4t*<l  loan.  At  tlM  tiaia  tb«  (55,000  cbsck/'lou*  tc 
rlowarvood  waa  writxan.  tJia  NcOou^ml's  bad  $19, 429s. 50  in  thalr  accouac. 
Vh«n  thm  chaek  waa  forcafald  an  4/23,  ^a  HeDteifal'a  account  was 
orardrawn  by   J<387077Ta2>  — ~~_, 

CbacJc  ^^23  for  $1,307.30  wan  ia«\i«d  to  )Udlaon~~Quarant7  for  tha  April  and 
Karcb  payoanta  on  MeOougal  ralatad  loan  #  1064.  Tha  account  waa  orardravn 
$<7,897.73>  «<han  tha  chack  forea  paid  on  5/3/89.  Tba  aad  raault  of  this 
txanaactloa  appaara  to  ba  tha  HcOouQal'a  orardravisQ  thair  account, 
raaultinq  in  an  onautherizad  'loan*  froa  tha  Aaaociation,  in  ordar  to  pay 
tha  Aaaoeiation  for  thair  April  and  Narch  loan  pay«aota^  thara  appaara  to 
ba   littla,    if   any,    lofic  to  thaaa  cireoaatancaa . 

Chaek  0  704  for  $50  waa  iaauod  to  tha  OaDoeratlc  Party  ot  Arkansas,  for 
tha  purchaaa  of  *3  Jaff arson  Jackson  Day  dinnar  ticJt«ta'.  Tha  account 
balanca  was   $<S,826.36>  whan  tha  chack  farca  paid. 

Chack  0  748  for  $20,000  was  Issuad  to  XadLson  Cuaranty  for  tha  purchaaa  of 
Caahiar'S  ChacX  #  2704.  Tha  raaittar  on  tha  Caahiar's  Ch«ek  was  Earth 
Xorar's,  Inc.,  whose  principal  is  J.v.  ralbri^fat,  foxaMr  Sanator  frca 
Arkansas.  rulbri^ht  andorsad  tha  chack  'for  d«poai£  only  to  lUfya 
irational  Bank*  on  5/18.  On  S/20,  $20,000  was  dapositaid  into  Mcoougal '  s 
account  which  was  ovardxawn  $<17,&S3.20>  at  tha  tiaa./'  Tha  aourca  of  tha 
daposit  is  ondatanainad  at  this  tiaa.  It  is  raeoanandad  that  Rigva 
Rational  Bank  raeorda  ba  rrriawad  to  datarmiaa  tha.  possibility  that  thaaa 
funds  trSTalad  froa  rulbrifbt  back  to  MeOougal^f  so,  this  transaction  is 
axlikaly  candidata  for  possibla  chack  kitia9<  "^ 

A  dtepoait  of  $8,370  was  eraditad  ta__McQea9al-'-a — «cceiin£7~^  wbich  «raa 
ovardrawn  5<26,052.30>  at  tha  tiaa.  Tha  funds  caaa  froa  flowarwood  Faros 
chack  0  204  for  $190,  Paabreok  lUaor  chack  0  128  for  $5,300,  Craat 
Southam  Land  Ooopany  chack  0  126  for  $180,  DollLnQ  Kanor  chack  0  312  for 
$2,400  and  XcOougal  &  Associatas  chack  0  107  for  S300.  Kaeh  of  tha  ehacks 
was  dasignatad  aa  a  'loan*. 


^idn^atiohal 
ad    S9<3^19.        Kc 


Chack  0  780  for  $83,233.39  was  issuad  to  Onidn^JUtiohal  Bank.  Whaa  tha 
^haek  was  writtan,  tha  account  eontalnad  $983/19.  iteOeagal  borrowad 
985,000  from  )taSL  (lean  0  3764),  and  tha  lean  procaads  war*  dapositad  into 
thaif  account  to  cowar  tha  $83,233.29  Chack.  Bowavar,  whan  tha  chack 
daarad  on  5/31,  it  waa  foread  paid,  laaviiig  tha  aeeouiA  with  an  ovardraft 
baHncav^f   $<4,096.03>.  \  \ 


\ 


D«««l0pBaat  Corporation,    Inc.,   Account  0  230151S  I 

Jaaa*  and  Sujiaa  "KcOougal  / 

aUl  aad  Hll£iLSY  KMhaa  CllnCen  / 

\      '^  /  ' 

Ttia  Whitawatar  acoeuat  was  erardrawn  by  approsiaat*ly  $<6,000>,  wban  a 
dkpesit  for  $9,310  brought  tlMi  balanca  up  to  $3,433.65.  Tha  daposit  was 
auda  up  of  funds  fxoa^tha  aco3ttata^9f_th<ucaafilnad  ceopaniaai  Tuekar- 
asiiUk-llcOougal  chack  0  iHl  for  $1,600,  RolllAg  Hanor  chack  0'  198  for  S330 
and  Paabreok  Hanor  chack  #130  for  57,100.  Each  eback  waa  daaignatad  as  a 
*loaa*  to  «hitawatar,  and  aaeh^^haek  waa  allagadly  signaTby  aithar  Susan 
■coougal,  or  lOsa  Aaapanqb  signuQ-^a  Susan  McOougalv^ca  tha  daposit  waa 
eraditad,  Wbitawatar  issuad  chack  0  JTr-tvs  $3,27^t«  to  tha  Bank  of  Charry 
Vatlay,    taking  tba  account  balanca  down  to   $147.47. 


Bk^V^l 


c£«ck.^U8  for  $6,071.33  waa  iasuad  to  tba  Bank  of  Charry  Vallay.   Tba 
chack  w^  aignad  'Jamaa  8.  HeOougal*  (who  had  no  aignatura  authority  on 
tha  account)  allagadly  by  Suaan  KcOougal,  baaad  on  tha  handwriting.  This 
chack  claarad  tha  Whitawatar  account  on  1/11  -  tha  day  aftar  a  dapoait  foe-,.- 
$4,660  waa  aada  to  Whitawatar  by  tha  enahlnil  coopanias  accounts. 


OOblOb 
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1/10/85     »iat«w«t«r  r%c9Lrm<i     ■  <l«po«it  Jor  $4,660  irt»  th«  coBbinad  ceaopicy 
,  •ceouat*  of  tolling  lUoor,  Tuckar  Snlth  MeOcofl*!,  Mo«»«r«ood  r&xma  »n<l 
/  PvBbreok  Manor ^..bria^lh?  tha  aceountr  b«laaea  to  SS,09S.27. 

1/22/8S'     Ch«cX  ^^39  for  SI, 000  vaa  iaauod  to  Wiat»wat«vO«T«lopB«nt  Corporation, 

witb^tha  notation  -Aeet  317. S-.  Thia  chack  claarad  on  1/38;  tha  lama  day 

that  rlowarMOod  rana  iaauad  elMck  t    177  for  (1^000  to  Whitawatar, 

/       brinqiofl  th«  aceouat  balaaca  up  to  $1,446.07.  without  thm   b«neflt  of  tia 

dapoait  froB  rlo««rwood,  tha  ebaek  writtaa  by  miitawatsr  to  tba  Bank  of 

/        Charry  Vallay  Mould  hava  baan  inauf ficiant. 

3/1S/8S  OMCk  0  L32  for  {3,000  waa  iaauad  to  Chrla  «ada  (an  appraiaar,  according 
to  MCSL  Board  Kiantaa),  with  no  apwilfic  atatad  porpoaa.  Tba  ctiack  was 
ai^aad  -Jaaaa  B.  NcOoogal',  allaTadly  by  Suaan  McOoagal.  Tbia  chack 
elaarad  on  3/13,  whan  tba  Whitawatar  account  «aa  alraady  ovardrawn 
$<l,a91.03>,  Incraaainq  tba  ovardxaft  to  $<4,a91.03>.  On  tba  aa^  data, 
tbaza  iraa  a  dapoait  aada  to  tba  Whitawatar  aecoont  fr^  tba  coaibinad 
coopanlaa  aceounta,  curing  tba  orardraft.  j 

Cback  #  133  for  tl,62S  waa  iasaad  to  caiarlaa  1.  Jaaas  'for  accounting* 
aarvicaa.  Tba  cback  waa  aignad  'Snaan  KcOougal*,  allagadl.y  by  aooaoaa 
otbar  than  Suaan  McDougal.  This  cback  elaaxad  on  2/21/85,  potting  tbe 
account  into  ovardraft  atatua  by  $<1,193.06>.  Tba^  account  affactiTaly 
stayad  orardzawn  until  3/13,  wfaan  tbraa  dapoaits , Ctwo  from  tha  coatbinad 
coapaniaa  and  ona  frca  an  uadrtarminad  aouroa]  totalling  $8,800  wara 
esaditad.  Tha  dapesita  wara  for  $3 , 300 ,  ,^nraa  tba  crmMnad.  accounts, 
53, $00  froo  Tuckac  soitb  MeDougal,  and  iyfOOO  froa  an  unldantif^ad  aourcs. 
iT«iv,tba  proximity  of  tbis  daposit  to  %ba— SirOOO-etaveir'wrlttan  to  Chris 
wa4a,/it  la  raeeanandad  that  furtbar  raaaarcb  ba  cenductad  to  dataxmina 
tba  poaaibillty  of  wada  'rafundlng*  tha  $3,000  back  to  Whitawatar,  wbicb 
could  account  for  tba  'syatary  dapoait.* 

Chack  #  134  for  $1,000  was  iaauad  to  Whit9<ra«ar  Daralopaant  Corporation 
with  tba  notation  'Account  317.5*.  Tha  data  tha^cb^k  was  writtan  tba 
account  balanea  was  S<1,192.06>,  and  whan  tba  ehack  elaarad  on  2/28,  tha 
vorardraft  atatua  incraaaed  to  $<1,906.93>.  xvidancax  points  to  tbe 
pcpbabUity  that  tba  IRSL  Whitawatar  account  waa  all^^adly  'swappiag*,  or 
kiting,  ebaeka  with  a  aiatar  account  at  aaetbar  bank,  in  ordar  to  aaiirtain 
a^rartain  account  balanca. 

4   13S^  for  $650  waa  iawuad  to  Charlaa  Jamas,  againi  for  'accounting* 
thia  ebaek  elaarad  tha  account,  taking  tha  balanca  to  $258.97 
on  3/22.  \  \^ 

Cback  t  137  fbc  $»v000  was  iasuad  to  Osarka  Jtaalty  Cenpany;  tha  purpoaa 
waa  not  atatad  eo  tba^ebaek.  This  ohaek  was  signad  'Jaaaa  B.  HcOougal, 
allagadly  by  Llaa  Xnapaugh,  baaad  on  tha  handwriting.  Tha  data  tba  chack 
waa  writtaa,  Whitawat«r'a  adcount  raflaotad  a  balaaea  of  $258.9/7|  wfaan  tba 
ebaek  forca  paid  on  4/l^„  tha  aeceuavjfas  oracdg^wn  by  $<a4,470.9O>,  which 
iacladad  a  (15  evardraftv^ charga  that  waa  latar  rabatad.  Tba  account 
at«yad  orardrawn  until  4/9"^ whan  a  S24,4S5.90  dapoait  waa-  racairad  from 
nowarweod  rarma  (chraek  #  lf*^>  Thla  dapoait  aaountvaa  axactly  tha 
aoeunt  of  tba  orardraft,  laaa  tba~«X9  orardraft  cbarga^  riowarvood  yarns 
proTidad  tba  funda  frca  a  $13S,00a~~eaahlara— eb»ck  drawn  on  Stephana 
Saeurity  Bank  of  Stapbans,  Arkanaaa,  whieb  had  prarloualy  baan  dapoaitad 
^to  it^a  account. 


According  to  ^8x1008  oklahoaa,  Taxaa  and  law  Tork  nawapapar  reports  from 
Harcb  1993,  ^^'i^  could  bare  baan  tba  tiaa  fsaaa  in  which  whitawatar  was 
conducting  traaaactiona  ragardiikg  tha  bousa  that  waa  allagadly  ^xircbasad 
mbA     ■nbaarmanglv  sold  bv  Ha.   ClLneon.    It   is  racoanaodad  that  thar*" 


2/21/eS 


Z/lfiB 


3/22/85 


Cbaek^ 


■  n  n  1  T  n  "I 


subaagnaatly  sold  by  KS.  Clinton.  It  is  racoanaodad  that 
Whitawatar  and  Oxarka  BaaXty  racorda  ba  raviawad  to  datexi&ina  tba 
posaibillty  of  any  aslating  relation aJilp  bamaan  thaae  two  transactions, 
and  tba  nature  of  any  sueb  ralatleaship.  If  found. 
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4/9/85  A  ^^apoait  of  $24,4S5.90  was  exaditod  to  Whitaw&tar ' ■  account.  \a 
prvrloualy  nctad,  cha  tunda  cana  froa  riowvrwood  ranaa  ehack  t   194. 

4/19/85  aMck  ^  138,-for'S30,000  waa  iaaaad  to  Jaaaa^K.  XcOouqal  vl,Ul  tha  notation 
'loan  rvpaynant*.  Whan  tha  ctaack  w&a  writtaa^^tha  account  balasca  waa 
S270.13;  wh«n  th«  ebaek  fore*  paXd,  tha  acccmnt  waa  vrardrawn  by 
t<3S',^*4.*^>.  Thla  chMJc  waa  aignad  -Sasan  KcDougal*,  allftjsdly  by  Llaa 
Asapaufh.  Jaaaa  HcOougal  andoraad  tM.a  {30,000  cheek  ta  lareb  Kowra  Inc. 
<J.  V.  rulbriqbt),  wbo  In  turn  andoraad  it  to  Nadiaoa  Ouaraaty  for  tha 
purchaaa  of  a  Caabiar'a  Chack,  drawn  froa  acxL  account  f  70013L3, 
traaaaction  0  7801 .  Raaaarch  to  locata  tha  f  Ua  of  tha  Caahiar '  a  Cbaek  ia 
continuing. 

4/29/8B  ^laek  0  139  {or  S17  waa  iaauad  to  tha  Arkanaaa  Diraetor  rinaaea 
AdSLinirtration  for  tha  198S  corporata  franchiaa  tax.  Tlta  chack  waa  aignad 
*Saa«a  Hcooagai*,  allagadly  by  Liaa  Anspaugh. 

4/30/85     A  dapoait  for  S30,000  waa  eradited  to  wbltowatar'a  aecooat.   Tlia  funda 

vmi»   proTidad  by  Madiaan  Financial  Corporation,  but  no  purpoaa  waa  atatad 

on  tha  chack.    Tbia  dapoait  brought  tha  whitawatar  balanca  froa 

S<29,744.87>  to  $255.13.   It  is  racaaaasdad  that  tba  racord»  of  Kadison 

\  riaanei&l  Corporation  ba  reriawad  to  dataralna  tba  apacifie  businaaa 

\  purpoaa  of  tha  funda  reoittad  to  Wbitswater  Ovralopoiaat .  Tha  chack  from 

\    Kadison  financial  waa  aignad  by  HBSL   Oiiaf  rinaneiai  Officar,  Crag  Toung, 

\   who  waa  also  raaponaibla  for  eraating  tha  praviouairy  rafarancad  'Kaaarraa* 

spraadahaat  (saa  rafarral  aumary)  in  which  y^lO/SS  {30,000  *anginaaring 

\Bur*«y'   faa  waa  to  ba  chargad  to  -to*'  raaarrad  froB)__l?'-'-t*"**** 

aXspaaat . 


\  ■?*" 

\aur*a 
Wal 


Tuekar-snith-MeOoogal,  tUSL  Account  #  2301353 
Principals  I  Jaaaa  8.  HcOougal 
Jia  Suy  TBckar 
p\   Staphan  A.  Salth 


1/33/85  ^^Chack  4  181  for  {3,894.46  waa  iaauad  to  rirat  rnrnmafreial  Btek  for  intaraat 
etka  loan.  Tha  ehaek  was  signad  'Jaaaa  8.  NeOongal*^,^  allagadly  by  Suaan 
KcObugal.  Jaaaa  MeOougal  doaa  not  appaar  on  tha  aignatura  card  aa  a 
signatary  on  this  account.  Tba  data  tha  chack  was  writtas,  tha  account 
bailiaea  ~did  not  contain  suffieiant  funds  i  whan  tha  ehaek  elaarad  on  1/38, 
tha  account  was  ovardrawn  {<2,9S3.00>.  Tha  aaaa  day,  flowarwood  raras 
aada  a  {S^SO^'loan-  (chack  0  176)  to  Tuckar  SaL.th  KeSoagal,  allagadly  for 
tha  yurpoaa  of ^cpvarlag  tha  ovardraft. 

2/7/85  Cbaek  #  182  fbc  S3>Q00  waa  iaauad  to  Jaaaa  t.  HeOeaqal  aa  a  "paraonal 
lean*.  Tha  ehaekvyaa  <U.agadly  writtaa  and  aignad  by  Saaaa  KcDougal.  This 
chack  waa  dapoaitadvto  Ndsipugal'a  aeoouat  along  with  a  ehaek  froa  Madison 
rlaaacial  Corporstloitv|er  {2>197.04  aotad  aa  ■aaluy'  on  tha  dappait  slip.  . 

2/14/85  OMck  #  163  for  $300  was^sauad  to^Jaaaa  BTTteOougal  for  "patty  cash.' 
This  ehaek  waa  alaa  allagadlT^^writtaa  aad  algaad  by  Susan  aeOougal. 


3/17/8S     Chack  #  164  for  {1.600  was  iaaua«~.ts  ^^rlas  X.  Jaaaa^or  'aeeouatiag* 

sarvieaa.   Tba  ehaek  was  sigoad  'Suaan- Mr nnagalJ-naiagadly  by  soaaooa 

^.^^^   othac  than  Ma.  XoDeugal,  aad  appaar*  t«  ba  tha  aignatura  ahewlag  on  tha 

^~~~^-aetuai^J»«L  aignatura  card.   As  prariously  notad,  tha  signatura  on  tha 

MBJCC-ac^unt  aignatura  card  ia  not  baliarad  to  ba  that  of  Suaan  McOougal. 

3/11/85  A  dapoait  o<  {1.150  waa  craditad  to  tha  Tuckar  laith  MCDougal  account; 
accordlag  to  tha  dapoait  allp.  tha  funds  w«ra  ralatad  to  'Robare 
Araatroag'.  Bowvrar.  tha  chack  was  actually  payabla  to  Madison  Guaranty^-; 
SaTinga.  and  andoraad  on  bahalf  of  Waill  »on  Ouaraaty,  allagadly  by  Suaan 
MeOougal,  and  s«baa<iuaatly  dapoaitad  to  tba  Tnckar  SBith  HcOougal  account. 
Ttiia  dapoait  was  aada  ona  day  prior  to  tha  claariog  of  Tuckar  Salth 
_  „  0      KcOougaJ.  chack  ^  1(5  tor   tl    *nf>      «-• 
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3/12/8S     CJi«ck  t   165  for  $2,500j*»»  laaucd  to  Wliit«w«t«r  D«T«lopii«nt.  Thi«  ch«ck 
•lon9  with  ch»cJc«— from  th«  oth«r  ^coBbio*.!  cooip«nJ.««  accounts  tot«lllno 
/    S3, 300,  w»r*  dopoiltad  to  Wiatow«t«r  on  3/12,  curtn<j  an  or^rrlraft  of 
/     $<4 ,  891r;^03>  Th«  OT«rdraft  gtatu«  In  th«  Whlt«»».t»r  accouat  was  cauaad  by 
/      tha  fore*  pay  of  chack  *   133  for  $3,000  la«u*d  tOxCbria  MM*. 

3/13785     Ch«ek  *   16C  for  $4,000  wa«  laauad  to  Cltlmaaa  Bank  for  *r«laa««  dMd  in 

/      /IUdi*on  County*.  Thla  cbacJt  waa  al«nad  'Jaau  B.  KeDooflai",  allayadly  by 

/      /  Suaas  JtcOouflal.  Tbm   data  tha  chack  wma  wrlttan,  th*ra  wwra  tnauffielant 

/      /    fUQda  In  tha  Tuckar  Smith  McOou^al  account;  tha  chack  claax*d  on  3/19, 

,  vrardrawlng  tha  account  by  $<3,937.60>.   Thia  orardraft  altuatlon  axlatad 

for  thraa  waaJu,  until  4/9,  at  which  tlaa  a  dapoalt  of  S9, 189.69  waa  nada 

Into  tha  account  by  chack  t   193  fro*  riovarwood  7arma.  Tha  dlffaranca  In 

tha  dapoalt  afflouirt  aad  tha  naw  account  balanca,  $5,(64.73,  waa  ajiactly  tha 

amount  oaeaaaary  to  corar  Tucker  Solth  McSoufal  chack  0   1S9  for  $5,664.73 

to  Cltlxan'a  Bank,  wrlttan  on  4/1  wban  tha  account  waa  a«lll  orardrawg. 

4/i/85  '  Chack  0    169  for  $5,664.73  waa  laauad  to  Cltlzan'a  Bank  of  Marshall, 

>^  Xrkansaa  for  paynast  on  'notas  40071190  and  000314S4*.   Tha  atatua  of  tAa 

\    V  account  at  this  tlaa  waa  aufflclantly  dlscuasad  In  tha  foraqolng  Tuckar 

\   \  Smith  XcOougal  transaction  datad  3/13/85. 


rlowarwood  Parma,  Inc.   MCO,  Aeeeuat  f   3301361 
Prlnelp«l«i  Uadatarmlnad  at  thla  tlaa 


12/11/84 


1/10/85 


1/22/85 


1/24/BS 

j 
1/28/85 

1/28/85 


1/29/ 


3/12/8S 


Chack  t   170  for  $8,000  wma  laauad  to  Jaaas-T MeSosTar:  it~~tha  tlaa  thla 

chacVwaa  laauad,  tha  MeDougal'i  account  waa  orardrawn  by  $<4,095,39>. 
Thlar  dapoalt  from  flowarwood  brought  tha  balance  up  to  $3,904.61 

Chack  0  172  for  $1,430  was  isaued  to  Whitewater  Daralopmant  aa  part  of  a 
$4,660  dapoalt.  The  funds  from  this  dopoalC^rars  allegedly  used  to  corar 
Hhltawatar-a  chack  0   128  for  $5,071.23  to~-th«  Ban&~~o2  Cherry  Valley. 


>~^h^BanX-~ 

to   PlX^x 


sChaek  0  173  for  $6,302.26  waa  laauad  to  riratx  Cooaarclal  Bank  for 
^Lntereat  on  note  0  00003618*.  Tha  cheek  waa  algaads 'Jaaaa  T.  HcOouTal* 
allajedly  by  Suaan  HcDougal.  The  data  tha  cheek  vmm  written,  tiia  account 
eontclned  a  baXanca  of  $866.74.  Howaier,  on  1/23  a  $28,500  dapoalt  was 
credited,  to  the  account,  received  froa  Bill  Benley  (brothes-ln-lcw  of 
auaaa^JfeOouqal)  allegedly  for  *20  aeree  In  Pulaakl  County*.  The  check  for 
S6,202.U  cleared  the  rlowervood  account  on  1/2S. 


Oieck  0   17S\f  or  "«L3 ,  500  waa  Laauad  to 


part  oi   a  $4,67S.41vdeposlt  to  McDougal'a  account. 


--4^ 


B.  KcOougal.  This  check  was 


Check  0  176  for  S3",500  w«>.  Issued  to  Tucker  lialth  XelMagal  for  tha  alleged 
porpeae  of  cererlng  the  existing  Tucker  (alth  McOdugel  overdraft.  Thla 
cheek  waa  allegedly  algnad  by  '       ^ 


is  leeua 


Check  0  177  for  $1,000  was  leeued  to  Whitewater  DerelopDeat'ea  a  'loan'  to 
cover  Whlteweter'a  existing  orezdraft.  Thla  cheek  waa  al^legedly  algned  by 
Susan  HcOougel.  "^^-.^^^^        ^^,^ 

Cheek  #  179  for  $14,000  waa  laauad  to  Jaaea  P.  xeOoagal  aa  a  'peraonal 
*v.^Thla  cheek  waa  signed  'Suaan  KcDougal*,  allegedly  by  soneooe  other 
thatt--~0uean  HcOougal.  Tha  loan  waa  allegedly  Intended  to  cover  a 
$13,181^07  cheek  written  on  HcOougal 's  account  to  Worthan  Bank;  however, 
the  check  waa  force  paid,  and  HcOougal 'a  account  waa  overdrawn. 

Check  0     183  for  $1,500  waa  laauad  to  Great  Soothem  Land  Coopany, 
daslgnatad  aa  a  'loan.'  The  same  day,  check  0   184  for  $500  w«a  laauad  tCT" 
KeOoagal  C  kaaoclatea,  alao  deaignated  aa  a  'loan.  Thla  chack  waa  algnad 
'Susan  NcOougal*,  allegedly  by  Llaa  Anapaugh. 
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PACB  16 


A/1/8S 


4/3/85 

/ 


4/3/8S 


Cb*ek  #  188  for  $11,763.11  waa  issued  to  Intaroational  Papar  Saalty 
Corporation  as  a  priacipal  and  intarsst  paystaat  on  a  not*.  Th«  cback  was 
si9a*d  'Susan  )<eOoufKf7~aira<7«idl7~by~^omaoa«  othar  than  Susan  KcOougai. 
Thaca  vas  a^taalanea  of  $1,550.91  in  tha  account  tba  data  tha  ch*ck  was 
writtant^tiowwaT/  a  $135,000  d«poait  was  racat*^  aad  er«ditad  prior  to 
this  cfaack  elaarlng.  \ 

/'  \ 

CHack  #  189  tor  $53,053.41  waa  issuad  to  First  Coaaareial  Bank  to  'par  off 
■grmtarcial  loan*.  Punda  for  thjjs  ehaek  ware  darlvad.  trom\  a  $135,000 
dapoait  to  f lowarwood • s   account  tHa  aaaa  day. 

X  daposit  o<  $135,000  was  craditad  to  tha  riowarwood  account  freo  a 
Caahiars  Chack  drawn  on  tba  Stephana  security  Bank  of  Stephena,  Xrkanaas. 
funds  frca  this  deposit  w«ra  raaittad  froa  r lowarwood  tot 

•  Nadlaoa  Cuaranty  {or  $3,000,   cheek  f  192   (further  reaaarati  into  tbe 

poaaibility   that   this   was   a   eaapaign   csntxltoution   has   previously 
tisan   auggaated) 


Taekar  Smith  McOougal  for  $9,189.69 

an  existing  orardraft. 


check  t  193.   allegedly  to  cover 

Whitewater  Dewalopaant  for  $24,455.90,  check  #^194,  allegedly  to 
cevar  the  overdraft  caused  by  Hhitewatar's^tiheck  for  S2S,000  to 
Oxar3ca  Baalty.  ^-^  \ 

check  #  189,   allegedly  for' a 


4/4/8S 


4/9/8S1 


4/9/89$ 


4/17/89 


rlrat  CecDoareial  Bank  for  SS3,053.> 
KcDougal  related  lean  payoff. 

International  Paper  Realty  for  $11,763.11,  cheek  f  188,  for  a  lean 
payaant 

Xadlsen  Onaranty  Savings  and  loan  fec...^6,612.68,  check  0  196, 
allegedly  to  pay  off  a  HeOoagal  related  loahv^^Thls  check  overdraw 
the  account  by  $<S0,994.1S>,  which  was  subaaquen^lveovered  by  Jaaea 
8.  MCDougal's  cheek  for  $55,000,  which  ovwrlsaw  Noeogal's  account 
by  $<2S,077.8> 

CItaek'^193  for  $3,00O  was  issued  to  Kadison  Cuaranty  SaVlag;  there  was  no 
■pebifi^v  purpose  stated  on  the  cheek.  As  previously  noted  is  this 
referral  ,^it  was  raeoi^Mndad  that  further  research  be  eonductad  into  the 
dlapoai^onoif  theaa  funds  to  determine  the  possibility  that  thla  waa  an 
adaitiaaa^veaapaign  eoatritautloa,   given  the  tiae  fraoe  itrrolved; 

Cback  #  193  fbc  $9>1^9.*9  waa  issuad  to  Tuekar  Smith  HcSougal,  allegedly 
for  tba  parpoae^-9f  c^«eriag  tbe  exiating  overdraft  la'  the  Tuekar  Saith 
XeOeogal  aeeount,  ''aa  waH.aa  covering  the  y«t  outstSadiag  Tucker  Saith 
Meooagal  check  f  l<9^er  $5>C^4.73  to  Citlxaa* 


tar's   evaranft,    aa   pravioaaly   noted. 
KcOougal*,   ui^adly  by  Lis*  Aaapaugh. 


CHack  t  194  for  $24,4SS.9^>v;faa  issued~%o~«llXtewater  Oevelepaeot,  allegedly 
to  I  cover  Nhitewater's  overdraft,  aa  pravioaaly  noted.  This  ehaek  waa 
aignad  'Jaaaa  I 

Oieck  0  196  for  $86,6U.e8  waa  Usaad~-«eJIadlaoB-«ttaranty  Savlage  S  Loan 
for v^prineipal  and  intaraat*  oa  HeOeegal  related  loaa  #  1591.  This  check 
-~0^r^^  tba  riowacwood  aceouat  by  $<S0,994.18>  when  it  was  force  paid, 
runda^d^-allegadly  cover  this  overdraft  ware  provided  by  cheek  #  699  for 
SSsTood'^'ftoa  Jaaas  B.  NcOougaa's  aceouat.  Aa  noted  in  prior  transaction 
aaalyaaa,  the  $55,000  cheek  from  Ncdougal  overdraw  his  account  by 
$<38,077.82>.  Thia  transaction  provides  a  blatant  exajopla  of  the  check 
kiting  alleged   in  the   suaaary  of  the  referral.  ^ 
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MAOisoN  cuAjjANnr  savings  a  loan  

CUMINAL  SLETBLKAl.  CSan  ^ — — — -__ 

AUGUST  31.  tW2  ,^'  ^--     .^ 

f ACB  17  ^.-^ 

S/16/8S  Cteek  f   204    for   $190  *«•   iaauad  to   Jaaaa  b.    KcOou<j»1    as   a   -loan."      -hi 

/•      ch»ck  was   part  oi— a-t±«p««It  "»<»-th»-cc«tolaed   accountj  totailiaq*  J8   370 

which    w«afc '  into    McDouqal  ■  a    account    at    »^  tia«    wImq    it    was    e>»»rdr»w 

/      $<26,05-r.20>  .,  »^rar»w 

Of  th«  combioad  ccapaoiaa  aceotmta,  riow^mood  raxaa.  Inc.,  Wilt«««t«r  OaT^lopnan- 
Corporation,  Inc.,  aad  TucJcar  «miti  KcSouqai,  ia  eon^uaction  wlta  Um  p«xsoaal  accoun- 
of  Jamaa  8.  ajod  Suaas  H.  XcOooTal,  w«ra  tii«  aoat  actira  and  •tjrmjiaaa  contributora  tc 
tha  all*9«d  ormrdraft  and  ebaek  kiting  aetiTitiaa.  Althouqb  thm  atlmx  an«itlaa~ 
(aellinij  Kaaor,  Inc.,  7«abi-ooic  Hanor,  lae.,  Srsat  So\itb«Tj  Land  Ccnpaarv  McOouoai  t 
XMBocintmu.  ate.)  eontrlbutad  a  aignificant  aJiara  of  tjia  *'—— Mnail  ceopaaiaa*  d«poalta 
and  'loana-  batw— n  tn«  varioua  aceounta,  tha  *p*clfiea  r»qardin9  tiair  aeti^itiaa  hara 
b««a  oaittad  for  tha  p<u-poa«a  of  brarity.  IndiTidual  transaction  information  for  tha 
•eoBbiaad  coopaniaa*  aeeounta  during  tha  12/84  -  5/8S  tiaa  friac  can  bm  found  in  tha 
attachad  databaaa  report,  which  outlinaa  tha  data*,  txanaaetion  typaa,  chacX  maab«ra, 
pay««,  payor  and  dapoait  racipiaats.  This  datahaaa  has  b—a  iadiridually  aortad  by 
dasta,  dollar  aaount,  payoa,  payor  and  dapoait  rscipianC  ia  ordar  to  facilltaca  oaqeing 
raaaareh  and  furthar  isTastigativa  activltiaa. 

•  Zxplain  who  banafittad,  financially  or  otharwisa,  fron  tha  txaaaaetion,  how  much,  and 
how.      \    x  ^/ 

Thoaa  who  alla^adly  rtood  to  gain  tha  aoat  banafit  frca  thaaa^miaarous  and  quaatiooabla 
intar-account  trinaactiona,  war a  t^a  principala  of  tha^coabinad  astitiaai  Jaaas  and 
Suaan  XcOougai,  Liaa  Xnapaugh  (who  ia  a  princip«i'  in  DaalgnarCojiatruction  and 
allagadly  Kadiaon  Kar)cating,  aa  wall  as  an  alleq«d_buaina«s~~aasociata  of  Jia  Suy 
Tuckar),  Bill^  and)  Hillary  Rodham  Clinton,  Jia  Cay  Tuckar,  Stava  Saith,  and  any  othar 
principals  aa  yat  unidantif ied.  Tha  orardrafta  and  'loan*  transactions,  or  allagad 
chary  'swapping*  and  kiting,  batxaan  tba  eoobinad  eompanias  accounts  ansurad  tAat  loan 
paynants  and  othar  corporsta  obligations  wars  sat,  thus  daaxly  banafitting  tna 
principals  of  a«ch  •oti'ty.  ~ ^ 

In  addition,  tha  XcSougal's  stood  to  gain  aztansiTa  financial  banafit  by  utilixing 
thasa  Tsrioua  shall  eoopanias  as  a  rahiela  through  which  to  chaasal  fosds  from  Hadison 
Guaranty,  t&congh  Kadiaon  Tinancial  and  it's  subsidlarias,  into  tha  parsonal  account 
o{  Jaaas  and  S)i*«a  McOougal.  \ 


•  romish  any  azplanatiaa  of^tba  trinsaction  providad  by  tha  suspact  and  indicats  to 
and  whan  it;  was  givan. 

To  data,  no  aaplanatiOBvhaa  baaa  giran  by  any  suspaot. 

•  rumlsh  any  applanation  of  tha  traosaetiaa  proridad  by  any  othar  parson 


Re   ezplanatioDs  of  thasa  traaaaetieaa  haTa-basnjrgridad'Tby  anyooa  other  than  the 
Invaatigater  at  tbls  tiaa. 


Thi,a  antira^sarlaa  of  traasactlona  by  aad  batwaan  tha  eoobinad  ooopaniaa  and  thair 
aecoonta  is  baing^  alleged  aa  an  effort  by  tha  McOougal's  to  'smokaseraan*  tha  flow  of 
funds  fron  Madison  Ouaranty  and  it 'a  subsidiariaa,  into  tha  Tarioas  entities  owned  and 
operated  by  tha  ncsougal's  and  their  business  associatss. 

Indicate  where  the  suspected  ▼iolatioa  took  placa  (e.g.,  aain  office,  branch,  othar). 


Theae  ▼iolatioaa  coilactiTaly  took  place  at  tha  Marll  arm  Suarantv 
office  at  16th  and  Asia  in   n  — '-  ---- 


3476 


CCT   5  '92  16:00    PROn  US  PTTORnEYS  OFFICE 


MADBON  CUAJUMTY  SAVINGS  «  LOAN 

ouMiMAi.  refebaal  axxn 

AUGUST  31.  1992 

f  ACB  It  ^^-^ 


•    RaconoMnd    U17    f1ir%h*r    ia'wa«l9«clon    that   ■iqttt    ualst    14m    •nloreaaairt    In    fully 
•zaainln^  Ui«  patasti&l  rlol*tiott;^,_ — ___^ 

lollTldUal  r«n  inMnA«tloa»  ha««  b<«n  aotad  within  tb«  tranSAcclanai.  anvlysas  througbour 
th«  body  of  tha  rafarral.  Hoxaiar.  It  ahould  b«  rvltaratad^Uiat  care«lii  indlTlduala 
on  tba  wltaaaaxllat  ahould  b«  ajctanaiT«l7  lirtarriawwd  with  r«9«xd  to  thair  knowladTC 
of  Um  actlTitiaa  batwaan  tba  eoablnad  't— r«fH*T   aad  thair  AceouBta. 

7c.        Intfieata  whcthar  Uwa  aaapwrtad  TioLatioa  app»ara  to  b«  an  iaolatad  iacidaac  or  wbather 
it  ralatas  to  othar  tranaactiona.      <KxplaXa) 

Hdl  tbia  ▼lelacion  waa  not  iaolatad,  bat  rathax  ooqoiaq  orar  a  pariod  of  thr««  or  mors 
yaara,    poaaibly  aalrlnq   a   aignificane   eontrlbutioa  to  tha    failora  of   tha    linatitution. 

8>         ncLOszoa  or  mruiuuTiaw  ntoii  tss  xx7Z]wal< 

Baa  aar  portiaoat  information  baan  axeludad  fz 

or'  othar  raatralnt? 

__^  r»a     X    Ho   If  ao,  why? 

/ 
Bara  thov  ozcludad  laforBation  or   dociimanta  baaa  aagragatad  for  latar  ratrisral? 

.  !•»  X       lo 

\  

KOXXi     'JOB  10   SB  SOLX  Or  Xn    SZSZXXTS,    ZSZT   WIZ2>   n    nZTTSff  TO   Xn   U.S.    AZTOKnT'a 

omcB  taomtx  txputAZB  covzx.  ^-^ 


thia  rafarral  aa  a  raault  of  any  lagal 


BA£  SUBPZCTXO  Xl^UiVlS(m.(8)  MAOZ  AHY  ADMISSIONS? 
laa     X.X  Ro   If  ae,  who? 


HlliUSSSSi  -____^ 

Lla«,-anr  witnaaaaa  who  aigbt  hava  inforaation  about  tKk~ 
daaerid*^  thair  poaition  or  aspleynaat.   Indieata  if 
eoatinuatign  abaat,  if  aaeaaaary.) 


■paetod  riolation  and 
iatarviawad.  (Uaa 


KBhin 


Cnaiil.'MOa.Md 

taaa^MMaMix 


XaC^TiAv 


McOoi^l 


Ucd^lladk, 


OfnYbHac 


In    addition   to   tha   foraqoing   witnaaaaa,    it    ia   also   rocoaoaadad   that   tha    following 
indiTiduala  ba  intarrianad  with  raapaot  ts  thair  knowladgai 

Kirby  Kaadolph  -  foraar  racaptioaiat  at  MSSL,   aad  racipiant  of  all  aonthly  atataaaatc. 
oa  tha  oooblnad  eaopaaiaa  aceounta  in  liau  of  aalliag;   alao  tha  «ifa  of  K.   D.   Randolph,  ' 
a  McooagaJ.   buainaaa   aaaociata   and   frequent   depoaitor  to  nriooa   cooibiaed   coosaniA* 
accoonta. 


3477 
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P«G£ . 32 1 


MAT'soN  cuAiurmr  sa vinos  *  loan 

aUMINAL  REFEUtAl.  CDOn 

AUGUST  ju  isn 

f  AOt  \9 


R.  D.  Randolph  -  formar  MeOouqal  busuiasa  •■•oclata;  ailaqwUy.  Lirrolvvd  wlch  avvara 
of   t&«  cooiblaad  coopuiiaa. 

Bonnla  Otocharom  -  eucraaciy  oaplerad  by  mbsL'b  auecaaaor  aotlty,  Caetral  a«nk  ani^ 
Trure.  Tomarly  LaToTTwd  in  «<1n>tni«xr«tion  at  tha  A«aeeiatlon;  allaqvdly  kaowl»il9«abl.> 
rv^ardlnq  tba   iAatltvtiona  Oaoand  Dopoait  Accousta  aad  Chair  holdara. 

Chapla*  Z.  Tir— a  -  aerountant  for  Cha  eombinad  easpaniaa,  asd  r*qiatar*d  ag«nt  for 
tnutawatar  0«T«lopmant  Corporation. 

Discovnr  An  hzfortzsci 

a«    Hhe  dlaeoT«r«d  tha  auapactad  Tiolation  and  whaa7 
lavaatigator;  in  Kay  1992 


By  wboa  aad  wttan? 


plolatioa  hnan  raporcad  to  tha  Board  of  Oiractora7 
Hot  Applicable 


Hot  Applicabla 


\  Ba»  tha  Board  of  Diractora  taJcaa  aetlonT 
^       taa   Ho    Hot  Applicahla 

zK,*o>\yhat  and  wh«a7   Rot  Applicahla 


Eaa  tha  auspacted  ▼iolation  pravloualy  baan  reports 

anf orccoanr,  or  to  any  fadaral  or  itata  auparrriocy^fancyT 

laa^'   X    Ho 


If  Taa,  Aqaneyi 

Aqanti 
r-^draaa<  (City/Stata) 
I  TM.apboaa  Huabar: 


sf^Iaoaa  kaowni   $  Oodartaxminad  at  this  tlna 

b.     Raatitatioa'tayi  Hot  Appllcabia 

la  tha  aaouitt  ^af  i  i  Hoc  Applieahla 

e.  Hasa  of  Appl:le«tfl«  Surety  Bead  Coopanyi 
d.    Aaouat  of  Boadt   $\^ 
a.   i  Aoount  of  dKhietlblaVx  S  /' 

f .  ;  Waa  claiji  filad?      "'-Taa    Ho  / 

9.     Sattlaaaat  by  SoratyCoapasyt   J 

h.    Total  raatltutioa  aad  aattlaaant  to  datat 

1.    Mt  Loaai   (Aftar  autotxaotlav 

•attlaaant)   S 
j .     Za  additlooal  loaa  aujpaetadTX  x         Taa 
I (If  T^'^   axplain) 

I  Tha  aatsura  of  tba  tranaactiona  ldattU.fiad  In  thla  rafacral  could  laad  to 
i  additional  leaaaa  undar  furthar  inTa«ti9ati«iu________— -^ 

1        \ 
k.    ^fc»-.t^  anapactad  violation  had  a  natarlal  impact  en,  or  otbarvlBa  af  facted,  tha 
finaiu:lai^^aoiandaaaa  of  tha  inrtltution}   If  ao,  plaaaa  asplain. 

Taa>  tha  actlTitiaa  idantifiad  and  alla^ad  within  thta  rafarral  could  havs 
eontribvtad  to  tha  failura  of  tha  inatirutloa. 


S    Rot  Appllcabia 

paid  In  tha^fbzm  of  raatitutioa  or 

Vo 
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OCT   S  '92  16:31     FROM  US  OTTORnEYS  OFFICH 


UADCON  OUAKANTY  SAVINGS  *  LCIAM 
C3UMIMA1.  REFSKXAL  aXBl 
AUGUST  n.  OTJ 
fAGE  M 


13.      orm  or  msicxmrzi 

Tha  liidiTlduala  llvtad  hmltnt^%x»/*tiH  hm^^matbarLMMd  to  <lt«caa»  Uila  cafarral  wit; 
•ppropriat*  law  aaXorcaaant'of £iclala  and  to  aa*ls«  in  locating  or  •xpiaining  as: 
docuaanta  paxtlnaav^o  »*''«   rafarral,   pcvridad  t^at   eosMet  la   flrat  aada  witlii 


L««  O.    Auaan^Dvpaz'aiiant   Baad/   Criminal    InTarelqatlooa/XCCO 

(»16)    S31-2212 

L.   Uichard  lorio/Tlald   IffT«ati9ations  Officex/KCCO 

(816)    531-2212 

roRM  ntxrjuuD  sx: 

Po ait ion I 

Af«nc7/£natitirtioni 
Talapbona  Humbari 

Oatai\         \ 


Laura  Jaan  I.awia 
Criminal   In^aatigator 
Jlaaolution  Truat  Corporation 
(816)    968-7237 
Auguat    31,    1992 


rlAijacL^nraatigatisna  Dapa 


Fiaid   lorvat 


736-TCO/kal 
I  lO/W/91; 
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^ 


IJS.  Departmem  of  Jucoce 

iOffice  of  the  Depury  Anomey  General 


MdORAHDOH  TO:      John  C.    X««n«y  \ 

Acting  Aaslitant  Actemay  G«naral 

niOM:      Douglaa   H.    Traxiai^rV^ 

\  Acseclaca   Oapucy  Ailtornay  C«naral  / 

\  »X:     R«cuf*l  by  thm  U.S.   Artom«y'«  orrica     / 
\  for  th*  Eaararn  Dlarricr  of  ArXanaaa  on/  a 

RaBolurior.   Ttt^mz   Cat-poratlan   Ragarral 


Tba  atl^acaad  racuaal  pacXaga   is   forvcrdad  for  your  raviaw 

and  racoaaendVtlton.      THanXa.  ' — ■ ^ 


Attachaant 


00  I  48H 


GAC    000393 


( 
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U.S.  Deparrmt/^  '  Justice   '  -^  "_ 
Offic:  oi'  Lhe  Associate  Attorney  Gcnepft 


MEMORANDUM  FOR  THZ  ATTORNEY  GENERAL 

DEPUTY  ATTORNEY  GENERAL 
j,A^ING  ASSISTANT  ATTORNEY  GENERAL 

FOR  CRIMINAL  DIVISION  ! 


FROM: 


Webb  Hubbei 


SUBJECT:  \  Recusal  /   , 

\  \  ^   / 

This  aemorandum  will  confira  prior  discussions  jF  had /with 
Irv  Nathan  s^egarding  any  pending  matter  dealing  with  Madison 
Guaranty  Savings  and  Loan  or  Mr.  &  Mrs.  James  McDougal.   I.  an 
recusing  myse\f  5rom  any  matter  regarding  th>2<^^         ^ 

Upon  furthe^thought  and  consultation  with  David  Marcolis,  I 
believe  that  the  Office  of  the  Associate  Attorney  General'should 
be  recused  on  any  of  these  matters,  and  I  will  instruct  my  staff 
that  we  are  all  recused;  even  though  it  is  very  unlikely  that  any 
of  them  would  be  contacted  or  consulted. 


Irv  Nathan 
Jo  Ann  Harris 


0  I  b843 


Recv 


TEAM    OOOSl"? 

■dBy.    GEMcD 
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Sk(ik()s  <S^  Coleman 


RjnJy  Coiem.in 


-i:ft()Triiv  i,...Vt~-  . 

l.illltf  H.hI.   Ark.iii>.i»  -::iH   141'l 


September  20,  1993 


VIA  HAWD  DELIVERY 


Ms.  /Paula  Casey 
U.  S.  Post/Office  &  Courthouse 
60d  West  Capitol  Avenue 
Little  Rock,  AR  .72203 


David  Hale 


Dear  Paula: 


I  Apparently  we  are  not  going  to  achieve  anything  further  Ion 
plea  negotiations  in  this  case  at  the  present  time.  Time  is 
becoming  a  precious  commodity.   While  we  do  not  feel  that  the  i 


Goyerriment  should  proceed  with  an  indictment  against-David- Hale;  we; 
woiild  buggest  that  any  return  of  the  indictment  be  sealed  t;o  allow/ 
th0  siiies  further  time  to  negotiate  a  difficult  situation. 

Yours~truly, 


stcher  Jackson 
Mr.  Mike/Johnson 


001b32 
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I  'nilt-il  SV.j/f.v  .l/;,irrit-\' 


fl.ii  Office  But  i::9 

Ijn/<  Xjci.'/liiiiiuiu  7:203 


^  Septemt)er~~2Q, 

indy  Coleman 

Attorney  at  Law 

J 200    T^BY    Tower . 
/425   w;    Capitol   Ave. 
fLittye   Rock,    AR    72201-3439 

Deal/  Randy: 

Earlier  today  I  phoned  you  and  requested  that  you  provide 
protfer  of  any  information  your  client  wished  to  bring  to  ouir 
attiention.   You  have  responded  by  letter  dated  this  date  in  -Which 
youl  indicated  that  you  did  not  believe  we  will  achieve  anything  I 
further  in  plea  negotiations.   As  you  acknowledged,  your  letlterj 
iwasTin  response  to  our  earlier  phone  conversation. 


Our  position  is  as  we  have  stated  to  you  before,  that  is,  /we 
are  fully  interested  in  all  information  your  client  has  to  off^r. 
Btecadse  of  his  significant  involvement  in  criminal  activity,  i/t 
ia  unacceptable  to  us  to  grant  him  immunity.   We  are  willing 
pri^vid'e  your  client  with  a  motion  authorizing  reduction'  of 
sent^enc^  for  substantial  assistance  upon  his  plea  of  guilty 
felony  charge  of  fraud  and  his  providing  the  subst^tial     i 
assist;ance.   Of  course  to  date  your  client  has  offered  no    \ 
tangible  itiformation  on  which  any  such  arrangement  could  yet  be^ 
made.   My  understanding  of  your  letter  is  that  he  chooses  not  tp 
do  so  at  th^S  time.  I — ' 

We  see  no  reason  not  to  proceed  with  the  presentation  of  our 
case  to  the  grand  jury  and  our  other  normal  process  of  handling 
grand  jury  matters.   Should  the  grand  jury  decide  to  indict  your 
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client,  we  will  remain  ready  to  listen  to  any  proffer  you  or  your 
client'have  to  offer  and  go  forward  on  the  basis  that  we  have 
outlined  above.  --  _^_ 

-^''  SincerelV;-, 


PAULA  J.  CASEY'  -^ 
^ mrtted  States  Attornev 


By  MICHXEL^D.  JcrfiNSON 
First  Assistaqt/Chief , 
Criminal  Division 
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